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FT ER the Publication of a Collection of State-Trials, which conſiſts of Six Volumes in Folio; the Reader may poſſibly be ſurpriz'd at 
the Appearance of two Volumes more of Collections on the ſame Suhjet. For this Reaſon it may be proper to premiſe ſome Parti- 
culars prefatory to the Work, concerning the Inducements there were to it, and the Method wherein it has been purſued. © 


fd be gn by no-monjrs, by nderſioed to lex any Imputation on_the Mentleman who prepar'd the laft Edition of that Work for the 
Preſs. The judicious Preface he prefix d to it, plainly thew'd him to be entirely Maſter of the Subſect; and he'perform'd, with eminent Sufficiehcy 
the Part he undertook, which was, to prepare and methodize fuch Tracts, Printed or Manuſcript, as were brought to him; to inſert them 
in their proper Places, and to make Remarks and References wherever there was Occaſion. The Buſineſs of collecting the ſeveral Pieces was 
by no means his Province, nor was it to be expeRted from one who had daily Avocations in the way of his Profeſſion. | 


And tho' it were admitted that the then Undertakers did every thing they poſſibly could, to render the Work entire and complete, and 


* 


| {props neither Pains nor Expence to procure Materials fit for the purpoſe ; yet it is nv wonder, that in ſo fruitful a Field, they ſhould after all their 


iligence leave ſome Gleanings to reward the Induſtry of thoſe that came after them. 


They proceeded in the firſt Edition upon a ve "Ray Plan, propoſing to take in no Trials, but what were Far State-Trials, and were 
taken at length and entire; and to this Plan they adhered ſtrictly, except in a few Inſtances : but in preparing the ſecond Edition, by the Advice 


of ſeveral Gentlemen of ing and Curioſity, a greater Latitude was taken, and as well ſeveral Caſes heard before the Court of Star-Chamber 


were inſerted, as other Proceedings at Law, which could not properly be called State-Trialt; and Trials which were well taken, tho' not of a 


Criminal Nature, were inſerted, together with the dying Behaviour and Speeches of ſuch unfortunate Perſons as ſuffer'd Death upon their Con- 


victions. | 32 

In almoſt every of theſe Particulars, theſe Supplemental Volumes will appear to have received many Additions and Improvements. The Caſes 
here inſerted, which were debated in the Star-Chamber, are ſuch only as were conſiderable for the Curioſity of the Fact enquired into; as the Caſe of 
Davidſen for ſending down the Warrant for beheading the Queen of Scots, contrary to Queen Elizabeth's Order; or for the Figure and Station of the 
Perſons concern'd, as Lord Chancellor Bacon and others. The Trial for a large Eſtate in Shadwell, wherein the Lady Ivy was a Party; that of Mr. 
Denew and others, for aſſaulting Mr. Colepepper ; the Proceedings between the Duke and Dutcheſs of Norfolk, and his Grace's Trial with Mr. Ger- 
maine ; and ſome others were taken from printed Pieces, which, fer their Price and Scarcity, were almoſt equivalent to Manuſcripts : and we can with 
Truth ſay, that moſt of the printed Tracts here made uſe of, coſt above Ten times the Price, that an ordinary Piece of the ſame Size is commonly 


ſold for. 


As for the Trials in theſe Volumes which were never before printed, we are not at liberty to give the Reaſons why we believe them to be Authen- 
tick; but we conceive the intrinſick Marks they bear will be ſo evident and convincing, to every one that reads them, of their being genuine, as to 
make any Proofs on that Head to be abſolutely unneceſſary, - Ms ; | | | 


We have been oblig'd in a few Places to tranſcribe here and there ſome Paſſages from larger Works: but in this Particular we have been as ſparing 
as poſſible, having inſerted no more than was abſolutely neceſſary to preſerve the Connexion, and to make the whole more intelligible. .'The 
reateſt Freedom taken in that kind has been in the Collection of Arguments and Debates upon the Habeas Corpus Act and Liberty of the Subject, 
tween the Years 1627 and 1640; in which we were obliged to be ſometimes beholden (but as little as poſſible) to Mr. Ry/bworth's Hiſtorical 
Collections. As theſe Conteſts, between the Crown and the Subject, were one of the greateſt Cauſes of the fatal Confuſions which afterwards « 
followed, and of that ſurpriſing Revolution which was the Aſtoniſhment of all Chrifendom, every Proceeding in that Affair, warranted by ſufficient 
Authority, was thought worth preſerving ; eſpecially as it related to what, next to the Life of the Subject, is deemed moſt precious in the Eye of 


the Law, his Liberty. 


duction : The Anſwer held three Hours, being above 200 Sheets of Paper, too long to be here inſerted ; yet take an 
exhibited againſt him, which are as followeth. Which Abſtract is ſo vaſtly ſhort, as not to contain above Ten Pages. 


For fear of being thought prolix, in order to ſwell the Price of the Book, we have omitted the Trial at large of the Earl of Strafford, it being to 
be had ſeparate at a moderate Price. We don't doubt but his Anſwer at large would have been a great Ornament to this Collection, and would 
have enabled the World to judge more clearly of his Caſe, than it is now likely to do. But as all the Proceedings againſt him were ſtrictly 
order'd to be obliterated ; fo, with the utmoſt Enquiry, we have been unable to find any Copy thereof remaining with the Deſcendants of his 


Family, or in any other Hands, 


The Caſe of Monoplies, between the Eaft-India Company and Mr. Sandys, does not, it muſt be confeſt, ſtrictly ſpeaking, come under the De- 


{cription of a State-Trial ; but as the publiſhing the Proceedings between the King and the City of London, upon a Quo Warranto, in the laſt 
Edition of the State-Trials, met with general Approbation, we hope the like candid Conſtruction will be put upon the Step we have taken in this 
Caſe. The Queſtion of the Power of the Crown to grant an excluſive Charter, and the Diſtinction to be made between a criminal Monopoly, 
the regal Prerogative, and legal Property, are undoubtedly of the higheſt Importance. The Point is debated upon thi, Occaſion by the moſt 
knowing and eminent Lawyers of the Time, and their Arguments are now firſt publiſhed from Manuſcripts, which have not been taken notice of 
in any of the Law-Books now extant, (except a very ſhort Abſtract of ſome of the Speeches, which is printed in Mr. Serjeant Skinner's Reports) to 


which are added, the learned Arguments and Reaſons of the Lord Chief-Juſtice Feffreys. 


There are ſome Inſtances where we have not been able to procure complete Trials, and yet have obtained either Speeches made in them by Gentle- 
men of Note at that time, or large and particular Relations, though not in ſo minute and exact a manner, as in Trials taken in Short-hand in Court. 
Where any thing of this kind has occur'd, which we judg'd worth notice, we have chaſe to preſerve them from the oblivion they would otherwiſe 
ſink under, by inſerting them in this Collection. And tho' they are not ſo valuable as entire Trials, yet they may ſerve to give a more clear Account 
of the Facis there tried, than is to be found in a general Hiſtory ; which, as the learned Editor of the State-Trials well obſerves, is one conſiderable 


Benefit ariſing from Collections of this kind. 


: Concerning the other Pieces contained in this Collection, we need be the leſs particular in this place, as we have before moſt of the Articles, or 
in Notes at the Bottom, given our Reaſons for inſerting them: Only leſt it ſhould be thought that the remarkable Caſe of Aſhby and Mpite, in the 
laſt Volume, contains no more than the ſmall Book, publiſhed under that Name in Octavo in the Year 1705, it may be proper to obſerve, That 
the whole Proceedings and Debates of that memorable Affair are deduced in order of Time from the firſt Complaint made in the Houſe of 
Commons ; containing not only the Proceedings, Reports, Repreſentations, Conferences and Reſolutions, of both Houſes, as publiſh'd by their 
Order ; but alſo the Proceedings and Arguments in the Court of King's- Bench. | 


In fine, as no Pains or Expence has been ſpared to make this Collection complete, uſeful and inſtructive; ſo we muſt ſubmit the whole to the 
Judgment of the Publick, and rely upon the Candour of the Readers, for a kind Acceptance of our Endeavours. 


THE 


Mract of the ſaid Anſwer to the Articles 
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ND Feͤeb. 25, 1549» 
"BO UT the Year 1847 *, Sir Thomas Seymour, the ProteRor's 
A brother, was brought to ſuch a Share of his fortunes, that he 

i he endeavoured to have linked himſelf into a 
nearer relation with the wan by marrying the King's Siſter, the Lady 

Ulizabeth, But finding he could not com 
_ l | „and they were married Prey, 

efled of great wealth, he ſtudied to engage 2 
King's Uncle as well as his Brother, he ought to have a proportioned 
ſhare with him in the Government. About Eafter that year he firſt ſet 
ely through the Gallery to the Queen Dowager's 
Lodgings; and he deſired they would let him know when the King had 
occation for Money, they ſhould not trouble the Treaſury, 

furniſh him, Thus he gained ground with the King. 

When the Protector was n to act 
more openly, and was for making a party for himſelf, of which Paget 
reſolved to go on, and either get himſelf advanced higher, or periſh in the 
attempt. During the Seſſion, the Admiral got the King to write with 
vernor of his Perſon, and he intended to have gone with it to the Houſe, 
and had a party there, by whoſe Intereſt he was confident to have carried 
him in it. When this was known, before he had gone with it to the 
Houſe, ſome were ſent in his Brother's name to ſee if they could prevail 
if he were croſſed in his attempt, he would make this the b/ackeff Parlia- 
ment that ever was in England. Upon that he was ſent for by order from 
and told him, the King's writing was nothing in Law, but that he who 
had procured it, was puniſhable for doing an act of ſuch a nature, &c. 
himſelf to the Protector and Council; and his Brother and he ſeem'd to 
be perfeRly reconciled t, though it was viſible he only put off his projects 

2 diflike of every thing that was done, perſuading him to aſſume the Go- 
vernment hielt, and bribing his ſervants. 
tector had often been told of theſe things, and warned him of the danger 
into which he would throw himſelf. But his reſtleſs ambition ſeeming 
the Tower : and now many things broke out againſt him, particularly a 
conſpiracy of his with Sir William Sharington, Vice-Treaſurer of the Mint 
about 12,c00 J. falſe money |, and had clipt a great deal more, to 
the value of 40, ooo J. in all; for which he was attainted by a proceſs at 


was made a Baron, and Lord Admiral. But this not ſatisfy- 
ing his ambition, 
$ that, he made his addreſſes 
to Catherine Parr, the Queen Dowager 
about the King to be his friends. His defign was, that fince he was the 
about that deſign; and corrupted ſome about the King, who ſhould bring 
for he would 
that year in Scotland, the Admiral 

charged him in plain terms, yet all was ineffectual; for the Admiral was 
his own hand a meſſage to the Houle of Commons for making him Go- 
his buſineſs ; he dealt alſo with many of the Lords and Counſellors to aſſiſt 
with him to go no further ; he refuſed to hearken to them, and ſaid, that 
e Council, but refuſed to come; then they threatened him ſeverely, 
fo they reſolved to have him ſent to the Tower, But at laſt he ſubmitted 
till a fitter bonjuncture, and was on all occaſions infuſing into the King 
Thus he continued contriving and plottin for ſome time; the Pro- 
incurable, he was on the 19th of January (Stow ſayeth the 16th) ſent to 
at mw who was to have furniſhed him with 10, ooo J. and had already 

coin 
common law, and that was confirmed in Parliament $. Fowler alſo, that 


waited in the Privy-Chamber, with others were ſent to the Teer; many 


complaints being brought againſt him, the Lord Ruſſel, the Earl of 
Sout m—_— and decretary Petre were ordercd to receive their Examinations, 

The. Protector finding he could not perſuade him to ſubmit, on the 22d 
of February a report was made to the Council of all the informations 
againſt him ; confiſting not only of the particulars before-mentioned, but 
of ny foul miſdemeanours in the diſcharge of the Admiralty, ſeveral 


pirates ing goncerned with him, Sc. The whole charge againſt him, 
conſiſting of 33 articles, is. as followeth, viz, . 


Arti ds *of Hishb-Treaſon, and other Miſdemeanours againſt the 
King's Majeſty and his Crown, objeftied to Sir Thomas 


* Burnet's Hiſtory of the Reformation, vol. II. 


It is mentioned by ſome hiſtorians, that the firſt occaſion of the quarrel betwen the two Brothers, 
Queen Dowager, wife to the Admiral, and that ſhe claimed the Precedency as the Protector's Lady; 
England, as to diſpute precedency with the Queen Dowager. The whole ſtory ſeems to be forg'd by Saunders, in his Treatiſe de Schiſmat. Anglican. 
ward, &c. See the complete Hiſtory of England, vol. II. p. 301. and Burnet's Hiſtory of the Reformation, vol. II. p. 54. Rapin in Engli/h, $v 
Strype's Memorials, vol. II. p. 124. and 475. But Strype in the ſame volume, p. 133, ſaith, King Edward, in his invaluable Journal, 
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Proceedings in Parliament” againſt Sir THOUds SEYMOUR, Kant; Lord 


PLETE 


©- T1 O N 
F / 
8. 


Sudley, for High-Treaſon, 


1 Seymour, Rut. Lord Seymour of Sudley, and High Admiral of 


England. | | | | 
Rs libro Concilii, 1. \ V HERE AS the Duke of Somer/et was made 
Jole 236, _ | Governor of the King's Nac Perſon, 
and Protector of all his Realms, and Dominions, and Subjects, to the 
Which you yourſelf did agree, and gave your conſent in writing; it is 
objected and laid unto your charge, That this, notwithſtanding you have 
attempted and gone about, by indirect means, to undo this Order, and 
to get into your hands the Government of the King's Majeſty, to the 
great danger of his Highneſs's Perſon, and the Subverſion of the State 
of the Realm. 8 5 ; 
2. It is objected, and laid to your charge, That by corrupting with 
Gifts, and fair Promiſes, divers of the Privy-Chamber, you went about 
to allure his Highneſs to condeſcend and agree to the ſame your moſt 
heinous and perilous purpoſes, to the great danger of his Highneſs's Per- 
ſon, and of the Subverſion of the State of the Realm. 2 wrt 
3 It is objected, and laid unto your charge, That you wrote a Letter 
with your own hand, which Letter the King's Majeſty ſhould have ſub- 
ſcribed, or written again after that Co ys, to the Parliament-Houſe; and 
that you delivered the ſame to his Hl hneſs for that intent: With the 
| which ſo written by his Highneſs, or ſubſcribed, you have determined to 
have come into the Commons-Houſe yourſelf; and there, with your 
fautors and adherents before prepared, to have made a broil, or tumult, 
or uproar, to the great danger of the King's Majeſty's Perſon, and ſub- 
verſion of the State of this Realm. | 
4. It is objected, and laid unto your charge, That you yourſelf ſpake 
to divers of he Council, and laboured with divers of the Nobility of the 
Realm, to ſtick and adhere unto you for the alteration of the State, and 
order of the Realm, and to attain your other purpoſes, to the danger of 
the King's Majeſty's Perſon, now in his tender years, and ſubverſion of 
the 1 1 of * RE: 8 
It is objected, and laid unto your charge, That you did ſay openly 
and n l make the "blackeſt ä 4 hen in 


and. | 

* It is objected, and laid to your charge, That being ſent for by the 
| authority, to anſwer to ſuch things as were thought meet to be reformed 
in you, you refuſed to come ; to a very evil example of diſobedience, and 
danger thereby of the ſubverſion of the State of the Realm, © 

7 It is objected, and laid to your charge, That ſince the laſt Seſſions 
of this Parliament, notwithſtanding much clemency ſhewed unto you, 
you have ſtill continued in your former miſchievous purpoſes ; and con- 
tinually, by yourſelf and others, ſtudied and laboured to put into the 
2 Majeſty's head and mind, a miſliking of the Government of the 
Realm, and of the Lord Protector's doings, to the danger of his Perſon, 
and the great peril of the Realm. 

8. It is objected, and laid to your charge, That the King's Majeſty 
being of thoſe tender years, and as yet by age unable to direct his own 
things, you have gone about to inſtil into his Grace's head, and as much 
as lieth in you, perſuaded him to take upon himſelf the Government and 
managing of his own affairs, to the danger of his Highneſs's Perſon, and 
great __ of the whole Realm. | 

9. It is objected, and laid to your charge, That you had fully intended 
and appointed, to have taken the King's Majeſty's Perſon into your own 
hands and cuſtody, to the danger of his Subjects, and peril of the Realm. 

10. It is objected, and laid to your charge, That you have corrupted, 
with money, certain of the Privy-Chamber, to perſuade the King's Ma- 
jeſty to have a credit towards you; and fo to inſinuate you to his Grace, 
that when he lacked y thing, he ſhould have it of you and none other 
body, to the intent he ſhould miſlike his ordering, and that you might the 
better, when you ſaw time, uſe the King's — — for an inſtrument to 


this purpoſe, to the danger of his Royal Perſon, and ſubycrſion of the 
State of the Reaim. | 


— 


aroſe from the envy and malice of the Ducheſs of Somerſet againſt the 
but this is very unlikely, that ſhe ſhould be ſo ignorant of the cuſtoms of 
and copied by Hay- 
o. Edit. vol, VIII. p. 53. and 
preſerved in the Cotton Library, noteth, 


that the Protector was much offended with this marriage of his Brother to the Queen. See alſo Strype's Animadverſions on Hayward s Edw. the VI. in his Memorials, vol. II. 
p. 475. and Burnet's Appendix to vol II. p. 392. concerning ſome errors and falſhoods in Saunders's Boohof the Engliſh Schiſm. 
5 * Bibliotheca Harleyana, 40. B. 29. 51. is the Duke of Somerſet's and Council's Letter to Sir Philip Hobby, declaring to him“ The traitorous proceedings of the Lord 


igh Admiral 
© with divers 
% diſcovered, 


„the Duke's Brother, wiz. That he attempted to take into his own hynds the moſt noble Perſon of the King's Majefty, and intended by handying himſelf 
perſons, to have moved plain ſedition in the Parliament, and otherwiſe to have put the whole Realm in trouble and danger. That ſuch his practices being 
and he queſtioned, he ſeemed very penitent, whereupon he was forgiven, and his living advanced almoſt 1000 marks per Aun. That afterwards he praQtiſed, 


* and had almoſt compaſſed a ſecret marriage between himſelf and the Lady Elia. the King's Siſter ; and then intended to hare taken into his hands, and order the Perſon of 


* the King's Maj 
| See Sir William Sharington's Confeſſion in St 


eſty, and the Lady Mary, and to have diſpoſed of his Majeſty's whole Council at his pleaſure: for all which he is put into the Tower of London.” 
rype's Memorials, vol. II. pag. 81. in the Repoſitory. 


See the Act for confirmation of the attainder of Sir William Sharington, Kant. in Rafta!'s Statutes, vol. I. pag. 951. and the act for the reſtitution in blood of Sir 
William Sharington, 3 N 


Ent. ibid. pag. 995. 
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11. Te is objetied; ind lag units: your charge, Tr pot hun. 
matriage of the King's Majeſty at your will and pleaſure. 

12. It is objected, and laid unto your charge, mad have Jaboured, 
and about to combine and confederate yourſelf 


ed, todepart into their Countries, and make themſelves ſtrong ; and other- 
vues to allure them te ſerve your pyrpoſe by gentle promiſes and offers, to 
ave 2 party and "s x in cadings i all your gurpoſes,'to the danger of 
t King's Majeſty's Perſon, and Peril of the ſtate of the Realm 
13. It is objected, and faid unto your — Fhat you have parted, as 
it were, in your imagination and intent, the Realm, to ſet eg e 
countervail ſuch other Noblemen as you thought would lett your devili 
purpoſes; and ſo la boured to be ſtrong to all your Nevices ; to the gregt dan 
ger of the King's Majeſty's * comp great realen gh ſtate of te Yea, 
14. It is objected, and 1 to your charge "That you had Wviſed 
certain men to entertain and-Wid the favour and: govd-wills of tlie head 


| er and ringleaders of certain countries, to the intent that they might 


ring the multitude and commons, when you ſhould think meet, to the 
furtherance of your purpoſes. f 5 | 


15, It is objected, and laid to your charge; That yon have not only itu- 


— and imagined how to have the rule of a number of mn in yaurkandy, 
ut that you have attempted to get, and alſo gotteny dives ſtewardſhips of 
Noblemen's lands, and theit mannoreds, to make your” party ſtronger, 
or your purpoſes aforeſaid z to 1 * er of the King's Majeſty's Perton, 
py et oat peril of the ſtate of the 45 Vie WING ARE nun 


16. It is objected, and laid to your charge, That you have fetained | 


young gent lomen, and hisgd heomen, to a great mülkirude, and fur above 
1 28 is permitted by the laws and ſtatutes of the K 


gurſolf towards all your evi} intents and purpoſes ; to the 
great danger of the King's Majeſty, and peril of the ſtate of the Realm. 
17. Ir is objected, and laid to your charge. That you had ſo travailed 
in that matter, that you had made yourſelf able to make, of your o¼n men, 
out of your lands and rules, and other your adherents, ten thouſand men, 
beſides your friends, to the advancement of all your intents and purpoſes: 
to the danger of the King's Majeſty's Perſon, and the great peril of the 
ſtate of the e e pokes ns alt] | 
18. It is objected, and laid unto your charge, Tat you had conferred, 
caſt, and weighed fo much money as would find the ſaid ten thouſand 


men for a month; and that you knew how and where to have the ſame 

Sum; and that you had given warning to have and p 

of money in a readineſs; to the 2 of the King's Majeſty's Perſon, g 
m. 


re the ſaid maſs 


and great peril to the ſtate of the Rea | | 
x9. It is objected, and laid unto your charge, That you have not only, 
before you married the Queen, attempted and gone about to marry 
King's Majeſty's Siſter, the Lady Eliaabeth, ſecond Inheritor in remainder 
to the Crown, but alſo being then lett by the Lord Protector, and others 
of the Council, ſince-that time, both in the life of the Queen, continu- 
ed your old labour and love; and after her death, by ſecret and crafty 
means, practiſed to atchieve the ſaid purpoſe of marrying the ſaid Lady 


Elizabeth; to the danger of the King's Majeſty's Perſon, and peril of the | 
| and contrary to your duty and allegiance, and to the perilous example of 


; others, and 


Kate of the ſame. 
20. It is objected, and laid to your charge 


„That you married the late 


yeen ſo ſoon after the late — s death, that if ſhe had conceived ſtreight 


after, it ſhould have been a great doubt whether the. child born ſhould have 


peen accounted the late King's or yours; whereupon a marvellous danger 
and peril might, and was like to have enſued to the King's Majeſty's ſuc- | 


ceſſion and quiet of the Realm. 

21. Itis objected, and laid unto your charge, That you firſt married the 
Queen privately, and did diſſemble and keep cloſe the ſame ; inſomuch, 
that a good ſpace after = had married her, you made labour to the King's 
Majefly, and obtained a letter of his Majeſty's hand, to move and fe- 

uire the ſaid Queen to marry with you; and likewiſe procured the Lord 
rotector to ſpeak to the Queen to bear you her favour towards marriage: 
by the which colouring, not only your evil and diſſembling nature may be 


- known, but alſo it is to be feared, that at this preſent you did intend to uſe 
the ſame practice in the marriage of the Lady E 


lizabeth's Grace, 

22. It is objected, and laid unto your charge, That you not only, fo 
much as Jay in you, did ſtop and lett all ſuch things as, either by Parliament 
orotherwiſe, ſhould tend to the advancement of the King's Majefty's affairs, 
but did withdraw yourſelf from the King's Majeſty's ſervice ; and being 
moved and ſpoken unto, for your own honour, and for the ability that was 
in you, to ſerve and aid the King's Majeſty's affairs, and the Lord Pro- 
tector's, you would always draw back, and feign excuſes, and declare 
plainly that you would not do it. 

Wherefore, upon the diſcourſe of all theſe foreſaid things, and of divers 
others, it muſt needs be intended, that all theſe preparations of men and 


money, the attempts and ſecret practices of the ſaid marriage; the abuſin 


and perſuading of the King's Majeſty to miſlike the Government, State, an 
Order of the 1 that now is, and to take the Government into his own 
hands, and to credit you; was to none other end and purpoſe, but after a 
title 

with farmitute of men and money ſufficient to have aſpired to the Dignity 

Royal, by ſome heinous enterprize againſt the King's Majeſty's Perſon ; 
to the ſubverſion of the whole ſtate of the Realm. 

23. It is objected, and laid unto your charge, That you not only had got- 
ten into your hands the — and dangerous iſles of Scilly, bought of divers 
men; but that ſo much as gi in your power, you travailed alſo to have 
Londay, and under pretence to have victualled the ſhips therewith, not only 
went about, but alſo moved the Lord Protector, and whole Council, that 
you might, by publick authority, have that, which by private fraud and 
falſhood, and confederating with Sharington, you had gotten; that is, the 

Mint at Briſtol, to be yours wholly, and only to ſerve your purpoſes, caſting, 
as may appear, that if theſe traitorous purpoſes had no good ſucceſs, yet you 


might thither convey a good maſs of money; where being aided with 


ſhips, and conſpiring at all evil events with pirates, you might at all times 
have a ſure and ſafe refuge, if any thing for your Demerits ſhould have 


deen attempted againſt you, 
1 


ſame Nerſobs #1 


ſe Noblemen whom you thought not to be content- -| 


ealm, or were 
otherwiſe neceſſary or convenient” for your ſervice, place, or eſtate, to the 
4 fortifying of 


33 * Sa v7 v7 tear — SE coach OR En a ee 
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| 


. ien houſe, and diſtributed among } 


| 


Am baſſadors divers times complairied, to the great flander of the 


— that Sir IWilam-Sharington Kt. had committed — aq 8 
— wonderſully defrauded and deceived the King's Majeſty, nevertheleſs, 
b 


by Jourſeft, and by ſeeking Counſel for him, and by all means you 
could, did aid, affiſt, and bear him, contrary to your allegiance and duty to 
the King's Majeſty, and the good laws and orders of the Realm. | 
28-#t is objected, and laid unto your charge, That 
Sir Mlliam Shurington Kt, a great ſum of money, t te 
clodte he great falileed-of the ſaid Mingten, and W. fraud the K 
Majeſty,” you were not afraid to ſay and affirm, before the Lord Protector 
q the Council, that the ſame Sharington did owe unto vou a fum 
of money, viz. 2800 /. and to conſpire with him in that falſhood, and take 
a bill, cuſtody, _ 
26 your charge That you. by yourſelf 
ed and bribedigreat ſums of money of 
but alſo as 


* £ id ſpoiled ; ſo that thereby foreign Prin- 
ces hade in a manned been weary of the King's Majeſty's atnity, and 1 heir 


reſtitution to the parties ſo injured an 


8 . 
Majeſty, and danger of the ſtate of the Neaim᷑ & } 
29. It is'obeRedy. and laid unto your charge, That where certain men 
have taken certain Pirates, you have not only taken from the takers of the 
ſaid! Plrates, ali the goods and ſhips-fo taken, without any reward, buthave 
caſt the ſaid . © | 
Priſon, and there detained them a' great time; ſome eight weeks, ſomne 
more, ſome. leſs, to the difcouraging of ſach as truly ſhould ſerve the 
King's Majefty againſt his Pirates and Enemies. 8 ONSET? © | 
207 It is wn and laid unto your charge, That divers of the head 
Pirates being brought unte you, you have let the ſame Pirates go again free 
unto the ſeas; and taken away from the takers of them, not only all their 
commodity and proſit, but from the true owners of the ſhips and goods, all 
ſuch as ever came into the Pirates hands, as though you were authorized 


to be the chief Pirate, and to have had all the advantages they could bring 


; 
| 


| 


unto you. 

30. It is objected, and laid unto your charge, That where order hath 
been taken, — Lord Protector we + whole Councit, Jt certain goods, 
piratically taken upon the ſeas, and otherwiſe known not to be wreck nor 
forfeited, ſhould be reſtored to the true owners, and Letters thereupon writ- 
ten by the Lord Protector and the Council; to the which Letters, you 
yourſelf, among the other, did ſet to your hand: Yet you, this notwith- 
ſtanding, have given commandment to your Officers, that no ſuch letters 


| ſhould be obeyed; and written your private letters to the contrary, com- 


manding the ſaid goods not to be reſtored, but kept to your own uſe and 
profit, contraryto your own hand before in the Council-Chamber written; 


at ſlander and danger of the Realm. 

31. It is objected, and laid unto your charge, That where certain ſtran- 
gers, which were friends and allies to the King's Majeſty, had their ſhips, 
with wind and weather broken, and yet came unyrecked to the ſhore; when 
the Lord Protector and the Council had written for the reſtitution of the 
ſaid s, and to the country to aid and fave ſo much of the goods as 
might, you yourſelf ſubſcribing and conſenting thereto: yet this notwith- 
ſtanding, you have not only given contrary commandment to your Officers, 
but as a Pirate have written letters to ſome of your friends to help, that as 
much of theſe ** as they could, ſhould be conveyed away ſecretly by 
night farther off, upon hope that if the ſaid goods were aſſured, the owners 
would make no further labour for them, and then you might have enjoyed 
_ contrary to juſtice and your honour, and to the great ſlander of this 

ealm. 

32. Itis objected, and laid unto your charge, That you have not only diſ-— 
cloſed the King's Majeſty's Secret Council, but alſo where you yourſelf, 
among the reſt, have conſented and agreed to certain things for the advance- 
ment of the King's affairs, you have ſpoken and laboured againſt the 


| ſame. 


tten to the Crown, and your party made ſtrong both by ſea and land, | 


33. It further is objected, and laid unto your charge, That your Deputy 
Steward, and other your Miniſters of the Holt, in the county of Denbigh, 
have now, againſt Chri/tmas laſt paſt, at the ſaid Holt, made {uch proviſion 
of wheat, malt, beefs,. and other ſuch things as be neceſſary for the ſuſte- 
nance of a great number of men; making alſo, by all the means poſſible, a 
great maſs of money; inſomuch, that all the country doth greatly marvel 
at it, and the more, becauſe your ſervants have ſpread rumours abroad, that 
the King's Majeſty was dead ; whereupon the country is in a great maze, 
doubt, and expectation, looking for ſome broil, and would have been 
more, if at this preſent, by your apprehenſion, it had not been ſtaied. 


Theſe articles (as entered in the Council- Books) were ſomanifeſt] y prov- 
ed, not only by witneſſes, but by letters under his own hand, that it did not 
ſeem roſſible to deny them; yet he had been ſent to and examined by ſome of 
the Council, but refuſed to make a direct anſwer to them, or to ign thoſe 
Anſwers that he had made. So it was ordered, that the next Day, all the 
Privy Council, except the Archbiſhop of Canterbury, and Sir John Baker, 
Speaker of the Houſe of Commons, who was engaged to attend in the 
Houſe, ſhould go to the Tower, and examine him. On the 23d the Lord 
Chancellor, with the other Counſellors, went to him, and read the Arti- 
cles of his Charge, and earneſtly defired him to make plain anſwers to them, 
excuſing himſelf where he theo! fy and ſubmitting himſelf in other things; 
and that he would ſhew no obſtinacy of mind. He anſwered them, That 
he expected an open Trial, and his accuſers to be brought face to face. 
All the Counſellors endeavoured to perſuade him to be more tractable, but 


to no purpoſe. At laſt the Lord Chancellor required him, on his allegiance, 


to make his Anfwer, He deſired they would leave the Articles with him, 
| and 


takers, for their good ſervice done to the King's Majeſty, into 
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time, as he remembreth, ſince the King's Majeſty 


attainted: Therefore it was preſſed, that it might be done by a Trial, and that the 
March a meſſa 
Evidence they 
not above ten or 
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and he would 


. leave it to cheir determination? When the Counſellors waited on 

the Lord Chancellor opened the matter to the King, and delivered his 

opinion for leaving it t the Parliament; then every Counſellor by himſelt 
e his mind all to the ſame-purpoſe. L 


'avainit the requeſt that the other Lords had made, and ſaid; if he himſelf 
boa had 9 ſuch offences, he ſhould not think he were worthx of life, 

and the rather, becauſe he was of all men the moſt bound to his eſty ; 

and therefore he could not refuſe Juſtice f. The King anſwered them 
in theſe words: Wie perceive that there are great things objected and 
'« laid to my Lord Admiral my Uncle, and they tend to reaſon :. And 
ec we perceive that you require but juſtice to be done. We think it reaſoh- 
ee able, and we will, that you proceed according to your 'tequeſt. 
However, the Lords reſolved that ſome of both Houſes ſhould be ſent to 
the Admiral before the Bill ſhould be put in againſt him, to ſee what he 
could or would fay; ſo my Lord Chancellor, the Earl of Shreuybury, 
Warwick, and Southampton, and Sir Jahn Baker, Sir Thomas Cheney, 
and Sir An'hony Denny were ſent to him. He was long obſtinate; but 
after much perſuaſion was brought to give an anſwer to the firſt three 
Ar ticles, ix. | 6. N N 


The Lord Hamiral's Anſwer ta three of the former Articles. 


4 p To the firſt, he ſaith, that about ZEafter-Tide was Twelve-months, he 


ſaid to Fowler, as he ſuppoſeth it was, that if he might have the King 
in his cuſtody, as Mr. Page had, he would be glad; and that he thought a 
man might bring him through the Gallery to his chamber, and ſo to his 
houſe: But this he ſaid he ſpoke merrily, meaning no hurt. And that in the 
"mean time after he heard, and upon that, ſought out certain precedents, 
that there was in England at one time, one Protector, and another Regent 
of France, and the Duke of Exeter, and the Biſhop of Finchefter, Gover- 
nors of the King's Perſon : Upon that, he had thought to have made ſuit 
to the Parliament-Houſe for that purpoſe, and he had the names of all the 


Lords, and totted them whom he thought he might have to his purpoſe to 


labour them. But afterwards communing with Mr. Comptroller at EH- 
— being put in remembrance by him of his aſſenting an _ with 
- his own Hand, that the Lord Protector ſhould be Governour of the Ki 
Perſon, he was aſhamed of his doings, and left off that ſuit and labour. 

To the ſecond, he ſaith, he gave money to two or three of them 
which were about the King. To Mr. Cheek, he ſaith, he gave at Chriſi- 
mas-Tide was twelve months, when the Queen was at — 401. where- 
of to hunſelf 20 J. the other for the King, to beſtow where it pleaſed his 
Grace amongſt his ſervants. Mr. Cheek was very loth to take it, howbeit 
he would needs preſs that upon him; and to him he gave no more, at no 
was crowned. 

To the Grooms of the Chamber he hath at New-Tear's-Tides given 
money, he doth not well remember what. 

To Fowler, he ſaith, he gave money for the King, ſince the beginning 
of this Parliament now laft at London, 20 1. 

And divers times, he faith, the King hath ſent to him for money, and 
he hath ſent it. And what time Mr, 1 preached before the King, 
the King ſent to him to know what he ſhould give Mr. Latimer; and he 
ſent to him by Fotoler 40 l. with this word, that 20 J. was a good reward 
for Mr. Latimer, and the other he might beſtow amongſt his Servants. 
Whether he hath given Fowler any money for himſelf, he doth not 
remember, | 

To the third, he ſaith, it is true, he drew ſuch a Bill indeed himſelf, 
and proffered it to the King, or elſe to Mr. Cheek, he cannot well tell; 
and before that he ſaith, he cauſed the King to be moved by Mr. Fowler, 
whether he could be contented that he ſhould have the Governance of 
him as Mr. Stanhope had. He knoweth not what Anſwer he had; but 


4% 


Then he on a ſudden ſtopt ſhort, and bade them be content, for he 
would go no further, and no intreaties would work on him, either to 
anſwer the reſt, or to ſet his hand to the Anſwers he had made. On 
February the 25th, was read in the Houſe of Lords the firſt time, The 
Bill for Attainder of the Lord Admiral: Feb. 26, read the ſecond time: 
Feb. 27, read the third time; and concluded with the common aſſent 
of all the Peers . The ſame day, being Wedneſday, the Bill was ſent 
down to the Commons; when it was thought good by them to ſend down 
certain Members of their Houſe, to declare unto the Commons the manner 


ä Lord Sudley, /n High -Treaſon: 
conſe of them, otherwiſe he would make no-anfwer to 

them. But the Counſellors reſolved not to leave them with him on thoſe 
terms „ On the 24th of February it was reſolved in Council; That the 
-whote Board ſhould after dinner acquaint the King with the ſtate of that |. 
affair, and defire to know: of him whether he would have the Law to take 
"place? and fince'the thing had been before the Parliament, whether be 


ſpok aſt of all the Protector ſpake. He 
pfroteſted this was a moſt ſorrowful buſineſs of him, that he had uſed all the 
means in his power to keep it from the coming to this extremity. But were 
it Son or Brother, he muſt prefer his rg we? ſafety to them, for he 
_ weighed his allegiance more than his blood; and that therefore he was not 
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after which the Lords had proceeded in that matter; and further to de- 
clare unto them, that in caſe they were minded to proceed in like ſort, 
certain Noblemen who had given evidence againſt the ſaid Lord Admiral, 
ſhquld be ſent unto them to declare by mouth and. preſence ſuch matters, 
as by. their writing ſhould in the mean time appear unto them. The 
Maſter of the Rolls, Sit James Hales, and Serjcant Molineux, were the 


OO ſent by the Lords. March the ad, they were ſent again to the 
-ower Houſe, with the like Commiſſion in effect, as they were ſent the 


| HFednefſday before, Anſwer was made, That ap. would conſult together, 


and thereupon. they would with ſpeed ſend up their reſolution. . But no 
haſte having been'made therein by them of the Nether Houſe, the Lords 
having ſat fo long; as it was thought the time now far ſpent, they con- 
cluded to depart; deſiring the Lord Protector, that it would beats him 
to receive ſuch Anſwer, as ſhould be ſent touching that. purpoſe, and to 
make report thereof at their next Aſſembly, which ſhould be the next 
Monday. March the 5th, the Bill was brought from the Commons for 
the attainder of the Lord Sudley. Thus it is related in the Journal of 
the Houſe of Lords; "TY EP | 2 | 
By the Journal of the Houſe of Commons it appears, that this Bill was 
read there the laſt day of February the firſt time; March the iſt read again; 
and March the ad the Maſter of the Rolls, Serjeant Molineux, Serjeant 
Hales, and the King's Sollicitor, were ſent from the Lords to know the 
pleaſure of this: Houſe; if it ſhould be reſolved there, to paſs upon the 
attainder of the Admiral in ſuch order as it paſſed in the higher Houſe ? 
W hereupon. it was ordered, that advertiſement thereof be ſent to the 
Lords by ſome of that Houſe : That it was reſolved, that the Evidence 
ſhould be heard. ordetly, as it was before the Lords: And alſo to require, 
that the Lords who affirmed. that evidence, might come hither and de- 
clare it viva Fort, And this to be delivered to the Lord Protector by 
Mr. Speaker, and other the King's Privy Council of the Houſe, March 
the 4th, the Maſter of the Rolls, Cc. declared the King's pleaſure to be, 
that the Admiral's. preſence was not neceſſary in this Court; and there- 
fore not to be there. And further declared, That if the Houſe would 
require to have the Lords to come and to ſatisfy the Houſe for the evidence 
againſt the Admiral, the Lords would come. Then it it was ordered, 
that Maſter Comptroller, and others of the Sings Privy Council; ſhould 
| hear the Lords; and require, that if it were judged neceſſary to have the 
Lords come down, that upon any further ſuit they might come down to 
the Houſe. And the Bill for the attainder of High- Treaſon of Sir Thomas 
Seymour, Lord Sudley, was read the third time. Thus far the Journal of 
the Houſe of Commons. On the 5th of March the Royal Aſſent was 
given to the Bill, which here followeth ; | 


An Af for the Attainder of Sir Thomas Seymour, Kut. Lord 
| Seymour of Sudley, High Aamiral of England. 


| IN their moſt humble wiſe beſeeching your moſt Excellent Cap. xviii. 
Majeſty, the Lords Spiritual and Lemporal, and the 
Commons in this preſent Parliament aſſembled ; That where Sir Thomas 
Seymour, Lord Seymour of Sudley, High-Admiral of England, not having 
God before his Eyes, nor nd Duty which by Nature, Benefits, 
and Allegiance he ought to your Highneſs, nor being content with his 
honourable State and Condition, whereunto your Majeſty hath called 
and indued him with ; but repleniſhed and filled with the moſt dangerous, 
inſatiable, and fearful Vice of Ambition, and Greedineſs of Rule; Autho- 
rity, and Dominion, did, in the firſt Year of your moſt noble and victori- 
ous Reign, determine and reſolve with himſelf to take into his hands your 
moſt Noble Perſon, and the ſame either by violence, ſtealth or other 
undue means, to have in his poſſeſſion, with the Order, Rule, and Go- 
vernment of your Majeſty's Realms, Dominions, and Affairs, which 
were before that time, as well Ny your Royal Aſſent, as by the conſent 
and liberate advice of all your Nobles and Council, whereof he the ſaid 
Lord Admiral was one, otherwiſe ordered, decreed, and determined ; 
by the means whereof, and by the moſt prudent foreſight and direction of 
our Grace's deareſt Uncle the Duke of Somerſet, 3 of your 
Majeſty's moſt Royal Perſon, and Protector of your Highneſs's Realms, 
Dominions and Subjects, being the ſaid Admiral diſappointed of his 
malicious Enterpriſe. The ſame Admiral continuing nevertheleſs his 
great Ambition, and moſt deteſtable, malicious, and traitorous Purpoſe, 
thinking by Tumult and Violence openly to atchieve that thing which 
by-flight he could not ſecretly compals, travailed with your Majeſty, 
being yet for your tender Years not able to conceive his falſhood, by 
crafty, ſubtile and traitorous means and perſuaſions, hayiog alſo prepared 
about your Grace, by corruption, ſundry Perſons to be Inſtruments to 
help forward all his naughty, traitorous purpoſes, to have cauſed your Grace 
at his contemplation, to have written a Bill or Letter of your Majeſty's 
own Hand, to your High-Court of Parliament, deſiring the ſame thereby 
to be good unto the ſaid Lord Seymour, in ſuch Suits and Matters as he 
ſhould open and declare unto them; which Bill or Letter the ſaid Lord Ad- 
miral thought and determined not only in his oven Perſon to have brought 
into the Nether Houſe of your ſaid Court of Parliament, but alſo to have 
likewiſe opened the ſame in the Higher Houſe, having in both the ſame Houſes 


laboured, ſtirred, and moved a number of Perſons to take part and join 


lt is a ſtrange thing, that as the particulars of his charge were manifeſtly proved, if any credit is to be given to the Council Book, not only by witneſſes, but by letters 
under his own hand, they ſhould refuſe however to try him according to the laws of the land, and to bring his accuſers ſace to face; and yet he was a Peer of the Realm, Lord 
High Admiral of England, and Uncle to the King. At laſt, finding he could not obtain this favour, or rather juſtice, he deſired the Articles of his accuſation might be left 
with him, and ſaid he would anſwer to them when he had examined them; but even this was denied him: I don't know whether it was lawful then to leave with the party 
accuſed the Articles of his charge, and to allow him time to examine them : But as for the bringing his accuſers face to face, it is evident that could not be denied him 
without injuſtice, though this pernicious cuſtom had been introduced in the late Reign. Rapin { Engli/h Od. Edit.) Vol. VIII. p. 50. 

F It is a pretty hard taſk to juſtify the Duke of Somerſet for proſecuting his own Brother to death, for crimes committed againſt his perſon only. But indeed it was never 
clearly proved, that he had formed any ill defign either againſt the King or the State, as he proteſted to his laſt breath, But this is not the ouly time that Plots againſt the 


Miniflers have been reckoned High-Treaſon. Rapin Engliſb Vol. VIII. p. 52. 


- Biſhop Burnet, in his Hiſtory of the Reformation, Vol. II. p. 99. ſays, The Peers had been ſo accuſtomed to agree to ſuch bills in King Henry's time, that they did 
eafily paſs it. All the Judges and the King's Council delivered their opinions, That the Articles were Treaſon. Then the Evidence was brought : Many Lords gave it ſo 
fully, that all the reſt, with one voice, conſented to the Bill only the Protector, for natural pity's ſake, as in the Council Book, deſired leave to withdraw. Ou the 27th, 
the Bill was ſent down to the Commons, with a meſſage, That if they deſired to proceed as the Lords%had done, thoſe Lords that had given their Evidence in their own 
Houle, ſhould come down and declare it to the Commons. But there was more oppoſition made in the Houſe of Commons. Many argued againſt Attainders in abſence, 
and thought it an odd way that ſome Peers ſhould riſe in their places in their own Houſe, and relate ſomewhat to the ſlander of another, and that he ſhould be thereupon 


Admiral ſhould be brought to the bar, and be heard plead ſor himtelf. But on the 4th of 
de was ſent from the King, That he thought it was not neceſſary to fend for the Admiral; and that the Lords ſhould come down and renew before them the 
had given in their own Houſe. This was done; and ſo the Bill was agreed to by the Commons in a full Houſe, judged about four hundred, and there were 
e g twelve that voted in the negative. The Biſhop, in the next page ſays, But the way of proceeding was much condemned, ſince to attaint a man without 
bringing him to make his own defence, or to object what he could ſay to the Witneſſes that were brought againſt him, was ſo illegal and unjuſt, that it could not be de- 
fended, only this was to he ſaid for it, That it was a little more regular than Parliamentary Attainders had been formerly; for here the Evidence, upon which it was founded, 
Was given before both Houſes. | 5 


. — 
; . 


with 


* "ot P r n v5 
„„ 3 25 . enn 1 N 

b en NE, ISA ee . 

. of e W . Ar- N 3 8 

** 9 5 n N x by 8 
e \ „ { AT = 

* „ 

1 F 1 * Jo 7 


* * \ 
WR 7 A * * , 2 . * 
1 * * 1 by ; ; 
* 
* 4 1 * 5 
8 
* * ; 


* 4 Py 
3 „ 17 
3 ; 


, : : 4. A : = . „ — — — - = \ | 
Py K 5 * * 8 7 4 4 8 2 6 4 N $ £ — | 
8 Ee 5 Ee WAG on 8 Sane. : 
- - . oy „ te i ME 04 "eq by . I, 8 5 5 8 = 125 "4 22 ; A — v 3 . - l - 
0 eee e e a 229 . N SIE” al aig ns, oor ns 1 37G * 2 Fg - ; ; 9 e's 7 en —— —_— | | 
— i 1 3 * . 5 3 —ů—ů——— — > woe po. * — Wls — 2 19 8 8 2 T! A ET ge” n y „ wks es 6E = N 13 a 0 * = 9 
** ö : = 112 e 3 a i — : 78 . * r AERO ENS Cr Re TREES Oe i WE nt. = ET e 2 P — 2» * . 
IF — : _ — el * . EG; = * n - DD LE at" = 22 th . 1 a ET ˙ A 3 T * . r ä n > N k 8 2 , \ 12 A „ = 2 0 5 8 _ UNE EET n 3 9 . , - 9 
1 3 5 * 1 4 — b 5 28 a — - * e e * We. _ 1 28 5 - > fo”, Dy 4 3 — 8 4 : i ks; * : ; * Toe STIR 
; * b i _ 6 MO fs 2 —— P n == bar | — | 
. * : 1 0 , 8 i e _ : f 5 p : 5 * _ — as Wor + he 
- D e — L N " * 2 9 2 * * * * * 9 FITS N — * 8 * 
, g . : $ * * * 2 i 
; — 7 5 AR 
: . 1 — 
0 6 I 
: ” 8 SY | > \ 7 1 
- *% * 4G N 3 ; : TY 
4 F IJ 5 | _ _ « © : 
© on * 2 * 
* a = 8 "NY 
4 : # x a * 
, - 66 == 


=p 5 ; 4 2 " — 


_ <4 pps, 


6 
OD and 


* 


5 *. a 08 1 Xie „ N 4 8 * 1 N . n 5 15 
N 1 * F = . _ p 4 4 WITH - . + F * 
8 n B * FE Me, 8 * e A * 
1 _— * 2 > waſ 
ad * * % 7 N * y 


IN 


** 


- with him in ſuch thi 
gn to breed, ſuc 


2 8 
;of this your iy and vaſily” brit 
to pals his oft fearful, rpoſe': for the moge ſure. 
and; certaih conjpaſfing ke | 00 tain No- 
blemen and, others, | Id make the blackeſt Patlizinetif that ever 


chirvoug putpoſes; J l. by all fuck ways and means he could 
15 W for his entry towards the ſame, 


attaln th 17 rale. moſt Noble erſony wy thereby to have got- 
 LETFOYET 292 1 


ahds the order of your Realms und 


Lam, doing 1 all he could in the 


on 


ed, utyüched che Honour, "Surety, of \ 
| 205 e e e e Slanders touching your 
e f 
Wn . 


eitel: W 
"'Vacle, the: ment” 
Lord AdniitPs evi, malicious, and corrupt Diſpoſition, chiefly in reſpect 


"prefenitly to have enſued to your Maſeſty, and to your Reals and Domi- 
2 And ſecondly, for that he Hes, — Blood ſo nearly joined 
rr 4 i 6 r - - 
"unto'hirmm, So hoping that by good Advertiſements and Counſels he might 
E en and ſave him, and by the Grace of God cauſe him to caſt away 
D is naughty, vile, and ambitious Diſpoſition, and to have had a better Con- 
"fiderativn” hereafter! to his Doty, both to God and unto your Majeſty, 
'whereunto he was moſt" bounden 3 the faid Lord Protector laboured with 
the hole Countel and otherwiſe, to reconcile and reform him, which pre- 
ſently muſt elſe have periſhed in his Folly and dn And albeit, the ſaid 
Lord Protector had then perfect knowledge of the Attempts and Miſbeha- 


viours of the ſaid Admiral before rehearſed ; and that the ſaid Admiral had 
then (aid, that he would not come at the ſaid Lord Protector and Coun- 


eil, altho' they, ſent for, him, and that he would not be committed to any 
ward for his doings by the beſt of them, whereby it . 1 that he 
thought his Party ſtrong enough to refiſt your Majeſty's Power and ordi- 
nary Authority ; vet the ſaid Lord Protector, not ceaſing with all cle- 
mency to follow his godly and charitable purpoſe, did not only uſe all 
the good means he could deviſe by the perſuaſions of certain of your Grace's 
Council, and otherwiſe to frame him to the Amendment of his Evils, and 


ſo to bring him to the better remembrance of his Duty; but alſo conſi- 


dering, that if the matter ſhould have grown to extremity, being ſo near, 
hate poet bound to your Majeſty, being new come to your Kin 
your $ubjeRs not altogether left {in the beft concord for matters of Reli- 
gion, great ſlander, tumult, and danger might have enſued thereby as well 
here at home in your Realm, as from ſome joutward parts with whom 
you were in the War, and in ſome ſecret enmity ready to enter the Wars, 
thought it, with the Advice of your whole Council, moſt meet and ſureſt 
for your Majeſty to paſs his evil Doings over in ſilence, and in ſomewhat 
the more in reſpe& of the better ſtay, for the time of your preſent Eſtate, 
to bridle him with your Liberality, and therefore to give unto him 
Lands to the yearly-V alue of eight hundred Pounds, truſting thereby, and 
by ſuch other good means as were uſed towards him, to encourage and 
move him to leave for ever that Ambition, and ſeditious Mind, and to live 
in ſuch order as might have pleaſed God, and ſerved your Majeſty, and 
our Publick Weal. But all this notwithſtanding, the Devil, who had 
before planted that vile and evil Weed fo deeply fu bis Heart, that the 
Root of the ſame could not be clearly pulled out, but cauſed his Ambition 
eftſoons to ſpring, and ſnew itſelf more 3 than it had done before: 
For it plainly appeareth, that he tarried not long in his diſſembled good 
Mood and Promiſe, but began afreſh: to imagine, compaſs and deviſe, for 
the ſatisfying of his traitorous deſire, to make a Party, Faction, and Con- 
ſederation, whereof he would be the Head, and did not only get as many 
Rules and Offices into his hands of all Men, as he could poflibly attain, 
and tetained many Gentlemen and Yeomen into his Service, making a full 
account and reckoning, which he declared ſecretly to ſome of his fa- 
miliars, that he was thereby able, of his own ruled Tenants and Servants, 
to make ten thouſand Men for the obtaining of his ſaid purpoſe ; for 
whoſe Wages he had alſo deviſed after ten chown Pounds by the Month, 
out of your Majeſty's Mint at Briſtol, which he had obtained, with all 
your Treaſure in the fame, by the means and conſent of Sir William Sha- 
rington, Kut. Vice Treaſurer there, to be at his commandment, which 
Sir William now ſtandeth attainted of Treaſon ; and alſo had put your 


Grace's Caſtle of the Holt, whereof he had the keeping, even now of late 


in à readineſs, and there cauſed to be prepared a great Furniture of 
Wheat, Malt, Beefs, and a great maſs of Money, for the feeding 
and entertainment of a number of Men: which Money he cauſed to be 
levied and taxed half the Year before the ſame was due; bruiting alſo for 
the better atchieving of bis purpoſe, and to amaze therewith the more the 
people, that your 8 (whom God long preſerve to us) ſhould be 
dead; but alſo he laboured ſundry of your Nobles, and other your Grace's 
Subjects, to join with him, deviſing with divers of them, how and by what 
Policy, Ways, and Means they ſhould make themſelves ftrong in their 
Countries for that purpoſe, and how they ſhould win unto them the head 
Yeomen, and Ringleaders of the common People; declaring how he meant 
to have matched, and ſet one Nobleman againſt another Nobleman, as he 
thought he could never compaſs and win to aſſent to this Faction and falſe 
. promiſing to divers of them ſundry Benefits; yea, taking ſo much 
upon him, for the accompliſhment of his ſaid traitorous intent and purpoſe, 
as he ſpared not to promiſe your moſt excellent perſon in marriage to a No- 
bieman's Daughter of this your Reajm. And yet not contented herewith, 
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calm: purſuing your Majeſty, as 
upon you, now in your young 

Rule” untending and meaning a7 

the colour thereof, to take in his hands your moſt Moyal Perſon, the Ru 


and Orders of all the Affairs of your Realms and Dominions ; being "2 


| ready bythe fajd Lord Protectot, with the Advice. of your Grace's moſt 


honvurable Council, as well prudently and politically governed, as ya- 
againſt our outward Enemies, to the increaſe 
of your immortal Fame and Honour; but alſo to receive and ran. 
| hatred-in your moſt noble Heart, both againſt your deareſt Uncle the ſaid 
Lord Protector, and all your true and faithful — : To the which 
N gave ) ey. rn" x 
7 vice us faithful Subjects and Ser 
—— to reſiſt, above ——_D reaſon —_— ex | 


vants, a ſpecial (pects 
uſly, without any Advice or Counſel, to refuſe and 


tion, and moſt; gracio 


deny his evil advertiſements and perſuaſions. And further, the ſaid Admi- 


ral did moſtfally and-traitorouſly corrupt ſundry of your: Highneſt 8 Pri- 
| y 15 55 and otherwiſe, to the intent they ſhould 
move and procure your — to-write ſundry Letters at his or their de- 
vices, and to put into your Grace's head a ſpecial and ſingular favour, af- 
fection, and truſt towards him, and a Diſpoſition to follow whatſoever he 
would have wrought towards all others, that he might the rather have com · 
Tm his moſt traitorous purpoſe, which muſt needs have tended N | 

ajeſty's Deſtruction (which God forbid), and to the utter ruin of all us, 
your Htghneſs's moſt _ faithful, and obedient Subjects. For, moſt gra- 
cious Soyereign Lord, beſides all this, it is moſt evident and apparent, chat 


he bare a ſpecial love and favour to your Grace 's Siſter the Lady £/izabeth 
ſecond Perſon in the Remainder of the State of 8ucceſſion to the Crown of 
this Realm after your Majeſty; and the Heirs of your Body, whom the livi 
God long preſerve unto us, with the increaſe of much Fruit; L—_ : 
then of his great Preſumption and traitorous determination have married 
her, it he could by any means have brought to paſs the ſame, but that he 
was ſtayed by the ſaid Lord Protector, and other of your Grace's Council; 
fo he did not only continue in his ſaid determination towards her, in the 
Queen his late Wife's time, but alſo by divers ſecret and crafty means and 
1 continually ſought by atehieving of the ſame ſince the Queen's 
ath, as by ſundry ways is confeſſed, and appeareth. Inſomuch as the 
ſame being perceived by your ſaid deareſt Uncle, and ſome others beſide of 
— Council, and other Perſonages of Reputation; and the ſaid Admiral 
by them earneſtly adviſed to beware of it, and to forbear his pretenſed pur - 
poſe, ſpecially for that it could not be but dangerous to your Grace's Per- 
fon, he hath not been afraid to deſend his naughty doings and purpoſes in 
it, and to aſæ why he ſhould not continue his Suit towards the ſaidy Klixa- 
beth with ſundry other words declaring his full intent and. determina- 
tions to it; and negleRing all good Advices, Reaſons, and Admonitions 
made, given or alledged, contrary to his purpoſe, he hath ſecretly and 
.carneſtly followed it, in ſuch fort, as if ſundry other his miſchievous de- 
vices and practices had not appeared, and come to knowledge, it is evident 
that he would have done what he could ſecretly to have married her, as he 
did the late Queen, whom it ma he married firſt, and after ſued to 
your Majeſty, and the Lord Protector, and your Council, for his prefer- 
ment to it; whom nevertheleſs it hath been credibly declared, he holped to 
her end to haſte forwards his other purpoſe. Bat what this marriage of 
your ſaid Siſter, with his prepared forces and confederacies ſhould mean, and 
| what the getting of the rule and order of your Majeſty's Mint at Bri/el into 
his hands with ten thouſand men, which beſides all his friends, and divers 
retainers, he accounted himſelf furniſhed of, and able to make all times 


| within his own rules, and of his own ſervants and tenants, ſhould tend . 


unto, for the wages and entertainments of whom he had prepared, as is 
aforeſaid, conſidering that the ſaid Admiral at all times, when occaſion of 
the ſervice of your Majeſty was neceſſary or requiſite, went always back, 
and refuſed to take it upon him, whether it were by ſea or land, as 
your Grace's Council both know, and divers times have lamented, and in 
chat caſe travelled with him (in vain) to bring him unto it, whereby no 
good mind or will of him toward your Majeſty's ſafety or aſſurance can 
appear. And upon all theſe ſiniſter ways — means, what his corrupt and 
ſubtil attempts of getting your moſt noble Perſon into his hands, by co- 
lour whereof he might have wrought what he would, and whatſoever his 
ambitious intent could have deviſed with his preparation of victuals and 
money, and other his ſaid doings at your Grace's Caſtle of the Holt, and- 


| in the parts thereabouts, would have wrought in the end, cpecinny this 


tender age of your Highneſs, and whilſt your Majeſty is in the Govern- 
ment of a Protector, it is fearful to conſider and think upon, and cannot 
otherwiſe be taken, but to be indeed more than a manifeſt declaration of 
a traitorous aſpiring to your Crown of this Realm, and to be King of 
the ſame, and an open decd and act, and a falſe and traitorous compaſs 
and imagination to, depoſe and deprive your Majeſty from your Royal 
Eſtate and Title of your Realms, and to compaſs and imagine the Death 
| of your moſt Noble Perſon, and moſt traitorouſly to take away and deftroy 
all things which ſhould have ſounded to the lett and im 
moſt traitorous and ambitious enterprize. | | 
And further, gracious Sovereign Lord, to declare the traitorous di poſi- 
tion of his nature, and how little he cared to offend your Grace's law, and 
how he did yet leſs regard his truth and duty towards your Grace, where 
Ilulliam Sha ingtan, Kai ht, late of London, the tenth day of Fuly, in 
the firſt year of your 2 Reign, hath in the County and City 
of Briſtol falſly and traitorouſly forged and rn certain of 
your Grace's coin, and further imbezzled and purloined from your Ma- 
jeſty, untruly and falſly at the leaſt, the ſum of forty thouſand pounds, 
for part whereof the ſame Sir William Sharingtsn upon his own con- 
feſſion is attainted of treaſon according to your Grace's laws; to which 
ſaid 
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iment of his 
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as immediately after the King your Father's Death, of moſt noble Memory, 
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Gus Acts the aid Lord Admiral did not only abet and procure the 
fig Sir Nille Sharing ton, laboutirig him be ſhould get as much money from 
timers time into Kis hands for his purpoſe as he could, ſo that he might ever 
have à good maſs in rendlineſs; but alſo'fince the time of the ſaid trea- 


g perfect know! thereof, as well by the de- 


Lord Admira ee or your Highne S's Council,” as by ſome of his 


clafation of the 1 


 owh/Oounel learned, hath traitorouſly comforted, aided, affiſted, and main- 


inzd the ſame Sir 1/illiamSharmgten'in his ſaid traitorous acts and faults 
tt eour Graves laws and Rutures of this Realgj; raking the baten, 


tins books and reckonings of the ſame' Sir William Sharington, of | 


his own authority, into his cuſtody, and affirming both to ſundry of your 


| Graces Council, und te divers of your fubjeRs, that che ſaid Sheringron | 


hz be committed: deviſing al the ways he could poſſible; 
Ge 15 duty and allegiance, bully to bear him in his evil 


and traitorous deins, and ie deliver Pita, if be by guy means might have | 


eome U. him. rp Oh EXIT: ne 5 yk o * * 2 | 
© And for a further proof to induce; that the ſaid Admiral did maintain 8 
arid coinfort the fame Sheringtor, where the ſaid Admiral oed to the ſaid 
Sharington two thouſand eight hundred pounds, the ſaid Sari upon 


x miſtruſt which he had before his apprehenſion, that he ſhould for his | 


f. I proceedings come one day to his trial and examinations com- 
1 the bs with the bald Lord Admiral, and the faid Admiral 
agreed and promſſed not only to aid and maintain and bear him to the 
uttermoſt of bis power, as indeed he did both as is aforeſaid, and in con- 
ſulting with learneck men for him and otherwiſe, but alſo for his more 
alffed uid, being indtbrol ro the tid Ber arte, the fum of two thouſand 
eight hundred pounds, untruly conſpired with the ſaid Shariagten upon a 
bill, whereby it appeared that the faid Harington ſhould owe unto him the 
fum of two thouſand pounds with intereſts, ſo as the fad Admiral might 

* r el 
at your Majeſty's hand; as a debt unto himſelf; and alſo with two thou. 
fand eight ane pounds which the faid Admiral owed indeed to the (aid 
S$harington, amounting in the whole to five thouſand and fix hundred 
ounds : Which bill moſt untruly; and to the maintenance and favour of 
the (aid Sharington, the faid Lord Admiral affirmed before the ſaid Lord 
oteRtor, and your Higunefs s Council, to de a true bil}, and the ſame 
two thouſand eight N pounds, with the intereſt, to be his juſt debt, 
and ſo was taken, until the ſaid Sbaringten himſelf confelled and affirmed 
the truth, whereby the covin and falſhood: plainly appeared to the con- 


„ 


r Vinally, moſt gracious Sovereign Lord, it were tod much and over 
edious to moleſt and trouble your excellent Majeſty, either with the te- 
kts of his evil dbings in His office of the Admiralty, wherein he 
hath ſo manifeſtly recited, maintained, aided and comforted ſundry 
irates, and taken to his own uſe the goods piratouſly taken = your 
aws, and expreſly againſt the orders determined by the Lord Protector 
and the whole Council, whetcunto His own hand hath been for the reſti- 
tution of them; whereby he hath moved almoſt all Princes Chriſtian to 
conceive a grudge and diſpleaſure, and by open wars fo ſeek remedies at 
their own hands, to the trouble and danger of ybur Maſeſty, your 
realms and dominions; and to the m_ 2 1 —— of = 
moſt loving and faithful ſubjects, and to, the peril of. breaking of the 
Teagues and treaties of amity betwixt your Maj and beet? 
Princes, as their Ambaſſadors here have plainly declared; and as preſent 
experience teacheth ; or to expreſs his itinumerable untruths, falthoods, 
and deceitful practiees; 3 and opening of your Majeſty's Coun- 
ſcls, refuſal to ſerve yout Highnels as he hath beer commanded, oppreſ- 
ſion and manifeſt extortion of your Majeſty's ſubjects, uſing Jfand and 
vther voyages by the ſea; and His determination of revenge 


monies do. declate againſt him; with a full reſolution to have put the 
whole of his intent ſhortly in A and execution {if God had not pre- 
vented it), to the deſtruction of your moſt Royal Perſon, and the ſubvefſion 
and alteration of the whole eſtate of your realms and dominions. Where 
fore conſidering as well that he is a member fo unnatural, unkind and 
corrupt, and ſuch, a heinous offender of your Majeſty and your laws, as 
he cannot, nor may conveniently be ſuffered to remain in the body of your 


Gtace's (Commonwealth, but to the extream danger of your Highneſs, 


being Head, and of all the good members of the ſame, and is too pernicious 
and dangerous an example, that ſuch a perſon ſo much bound and ſo for- 

tful of it, ſo mercifully heretofore intreated, and by ſundry and great 
— * allured and called, and ſo cruelly and ingrately continuing in his 
falſe and traitorous intents and purpoſes againſt your Highneſs, and the 


whole eſtate of your realm, ſhould remain amongſt us 


It may therefore pleaſe your excellent Majeſty, that it may be enacted 
« with your Highneis's aſſent, the Lords Spiritual and Temporal, and 
< the Commons in this preſent Parliament aſſembled, and by authority of 
© the ſame, That the ſaid Sir Thomas Seymour, Knt. Lord Seymour of 
© Sudley, High Admiral of England, for the ſaid traitorous offences and 
© deeds, fhall be by the authority of this preſent Parliament adjudged and 
© attainted of treaſon: And that the ſame Sir Thomas Seymour, Kant, 
Lord Seymour of Sudley, high Admiral of England, ſhall haye, ſuffer, 
< and-ſuſtain ſuch pains of death, as in caſes of High-Treaſon have been 
© uſed and accuſtemed. And alſo, that the ſaid, Lord Seymour of Sudley 
© ſhall forfeit and loſe to your Majeſty, and your Heirs, all ſuch caſtles, 
c manors, lands, tenements, leaſes, meadows; paſtures, woods, waters, 
rents, reverſions, ſervices, offices, fees, annuities, and all other here- 
ditaments, goods, chattels and debts whatſoever, the ſame Lord Seymour 


had, enjayed, or was ſeized or poſſeſſed of at the ſeventeenth day of Ja- | 


© nuary, in the ſecond year of your Grace's reign, or at any time ſince. 
„And that all ſuch caſtles, manors, lands, tenements, meadows, 


© leaſes, paſtures, woods, waters, rents, reverſions, ſervices, offices, fees, 
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3 188, ſo done by the dd Sir 1FWiam Shorington, the 
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foreign 
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men with whom he was offended; Which hls own letters and other teſti- | 
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e annuities, and other hereditaments, tb be by authority of this preſent 
'© a& acjudged, velted, and deemed in the actual and real poſſeſſion of 
* your Highnels, from the ſaid ſeventeenth day of Jannary, without any 
© office or itiquifirion:to be thereof had or found. Saving to all and every 
1 and perſans, and bodies politiek and corporate; and to their 
beirs, aſſigns, and ſucceſſors; and to every of them (other than the ſaid 
Vord Seymonr of Sudley and his heirs) all fuch rights, titles, intereſts, uſes, 
| ©! poſſellions; reverſons, remainders, entries, conlitions, leaſes, fees, offices, 
| © rents-lefvicesg rents-charges, 'rents-leck, annuities, commons, and all. 
other commodities, profits, and hereditaments whatſoever, they or any 
© of them hady might, or ought to have had, if this preſent act had never 
| ©. been had or made. Pal. 464 YE 
Furthermore, the King's Majdfty is pleaſed that it be enacted, That 
all perſon and perſons, bodies politick and corporate, and their execu- 
; * tors and adminiſtrators, ſhall be well and truly contented and paid, upon 
| ©their humble ſuit and petition hereafter to be made unto his Highnels of 
all ſuch debts, which either by ſpecialty, or by any other juſt and true 


contract, the faid Lord Admiral did owe to them; or any of them, at any 


| + of his Majeſty's reign“ T? 45 
On the teiith'of March the Council reſolved to preſs the King that 
juſtice might be done on the Admiral: and fince the cafe was fo heavy 
and lamentable to the Protector; (ſo it is in the Council-Book) though it 
Was alſo forrowful to them all; they reſoly'd to proceed in it, ſo that neither 
the King; nor he, ſhould be further te wich it; after dinner they 


time before the ſaid ſeventeenth day of January, in the ſaid ſecond year 


went to the Ving, the Protector being with them : the King; ſaid he had 


well o their proceedings and thank'd them for their great care of 


| his ſafety, and commanded them to proceed in it without further moleſt- 


ing him or the Protector; and ended, I pray you, ' my Lords, do ſo. Upon 
this they order*d"the Biſhop of EU to vs the. Adiniral, and by inſtruct 
him in the things that related to another life, and to prepare him to take pa- 
tiently his execution; and on the 1th of March he having made report to 
them of his attendance on the Admiral, the Council ſign'd a Warrant for 
* — 5 85 
1 De Murrunt for the Admiral's Execution. 
THIS day; the 17th of Marth, the Lord Chancellor Ex Libro Concilii 
> and the reſt of the King's Council; meeting in his e. 247. 
| Highneſs's' Palace of J/;Aminfter, heard the report of the Biſhop of Z1y, 


and comfort the Lord Admiral]; after the hearing Whereof, conſulting 
and deliberating with themſelves of the time moſt convenient for the exe- 
eution of the ſaid Lord Admiral, now attainted and condemned by the Pat- 
Hament, they did condeſcend and agree; That the ſaid is | Admiral 
ſhould be executed the /Yedneſday next following; betwixt the hours of 
nine and twelve in the | forendon the Tame day, upon Totwer=Hill 5 His 
| body and head to be buried within the Tower; the King's writ (as in 
ſuch caſes as heretofore hath been accuſtomed) being firſt directed and 
ſent forth for that purpoſe and effect. Whereupon calling to the Couneil- 
Chamber the Biſhop of Bh, they willed him to declare this their deter- 


ſelf to Almighty God. 


. * - . - - 
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The ſaid Biſhop, after he had been with the Lord Admiral; repairin 
again to the Court, made report to Mr. Comptrollor and Secretary Sik 
of the Lord Admiral's requeſts , the which were, that he required Mr. 
| Latimer to come to him; the ay execution to be defetr'd, certain of his 


Suffolk to be brought up, and ſuch like. Touching which requeſts, the 
 faid Lords and the reſt of the Council declat'd their minds to Mr; Secretary 
| Smith, willing him to write their anſwer in a Letter to the Lieutenant of the 
Tower, who ſhould ſhew in all thoſe requeſts their teſolute anſwer to the 
ſaid Lord Admiral; which was done accordingly. _ . 
On the 20th of Mar.) he was brought to the Scaffold. "hq 

| And in the fourth Sermon of Mayſter Huh Lat, mer , whych he 
preached before the Kynge wythin hys Graces Palayce at Maſiminſier, the 
xxix day of Marche, is the following account of the Lord Admiral ||. 


| knowe before. O ſaye they, the man dyed very boldlyß he woulde not 
have done ſo, hadde he not bene in a juſt tc: | 

This is no good argument, my frendes. A man ſemeth not to feare 
death, therefore hys cauſe is good. Thys is a deteavable argumente. 
He went to hys death boldely: Ergo, he ſtandeth in a juſt quarell. 

If I ſhould have ſaied al that 2 your ears woulde have ytked 
to have hearde it, and nowe God hathe breught more to lyghte. And as 


to God onely. What God can o, I can not tell. I wyl not denye but 
that he maye in the twynkeling of an eye ſave a man, and turne hys harte. 
What be dyd, I cannot tell. And when a man hathe two ſtrokes wyth 
an axe, whoo can tel that betwene two ſtrokes he doth repent. It is very 
hard to judge; well, I wyl not 2 ſo nye to worke, but this I wyl ſay, 
if they aſke me what I thinke of hys deathe, that he dyed very daunger- 
ouſly, yrkeſomelye, e C | 
Ihe man heyng in the Jower, wrote certayne papers, whiche I ſawe 


| my ſelfe. T'hei were two lyitle ones, one to my Ladye Marye's Grace, and 


* But in the 3 and 4 of Edav. VI. there paſs'd an Act for rcſtitution in blood of Mary Seymour , Daughter to Sir Thomas Seymcur, Knt. Lord Sexmeur of Sudlcy, late Admiral 


of England. Sce Raja, vol. I. pag. 996. 
Sees Memorials, vol. II. pag. 128. 


I The Reverend Mr. H7//or in his tranſlation of Monſ. De Thor's Hiſtory of his Own Time, vol. I. pag. 2724 ſays, * The Duke of Semerſet, the Protector, had conceiv'd a 
© jealoniy. (which was fomented by the emulation of the women) of his Brother Thomas the Admiral, who had married Catharine Parr, the late King Henry's widow ; and bad 
* order'd him to be committed to priſon, on ſuſpicion of aiming at the Crown: and as it is the temper of that nation to be over-haſty and prepuſterouſly ſevere ii matters 
* which relate to the Commonwealth, aſter he had him put to the rack, he at laſt, by the ſuggeſtion of Hygh Latimer, procured him to be cerdemn'd to death; and on the 


© 20th of March to be beheaded.“ 


} This is onty to be ſound in the firſt Edition of Latimer's Sermons in a fmall thick Octavo, for the later Editions are all caſtrated. 


Vol. VII. C 


another 


(10) 


who by the ſaid Lords, and others of the Council, was ſent to inſtruct * 


Admiral; and to inſtruct and teach him, the beſt 
he could, to the quiet and patient ſuffering of juſtice, and to prepare him- 


Servants to be with him, his Daughter to be with my Lady Ducheſs, of 


I knowe more of my Lord Admiral's death ſith that tyme, then I did 


touchyng the kynde of hys death, whether he be ſaved or no; I referre that 


Pen 
wrote: theſe 17 — ſoo 


matters agaynſt 457 ' 
N 25 de gleane f. eee je Alt 


: $4.70 


+. Ped 
Han Seen d 
1 8 | ES 


ty) 


to brit; 12 TY 


to my L. 


'* , 8 \ g a , 
L \ 1 - - F 3 
4 " « "4 So 3 1 * 
- — : N 19 5 8 3 
; „ | 4 * Wu » Ag. oh 
EL 1 8 5311 — * . : a * 5 N . 1 6 1 
* * - * 4 — 2 * * N ht : 5 * o ? n % 4+ * . f N 
Ul . « 4 , * E 
Q 8 * * 1 % / * „ 3 ; 
4 — 1 n ES. b $4 8 = . 4 
— 
+; 
* 3 . 
f 


ve t ODER! "IO "ep 0 Ene. 
1. was author of all-thys woman's. 

had hyr maydenhead; /ſhe. myghte have 

_ as bopeſi mene: . nowe Fn 


: 
— 8 7 41 
Þ 0 4 
92 
V — 
CL 5 
— $ . * | 4 \ 
* — 4 
0 . 4 * * — 
FLEE 
G : 
4 Þ 8 


5 


has mY 
«Th "$79 ifs C136 5. 37418 | 
va pee and, * 5 ryaunte. 
7 * = * "4 OW 4 
| &, þ > 43 132 FITHE FF 4 
6 — 
- | 2 b 2 1 8 
4 14 1 „ x . 1 10 49 
u . 
P, 
9 5 TERS 1! WOT TINS 
&# & —XF * * 

e. ty 1 

4 WK 


| bee 


1 — 1 Ta Pay 


ys, They were ſo , 
= He wade ebe d cra telys, — / ork ma. | 
the lyke hath not bene ſene. l wok 
IL.was Priſoner in the Tower mille, and Te 3 wk 1 s 5 


N 1 1 to hear of his e Hee: mad 


7 45 — — 4 hearde, a Hs 
7 eden. wir A Nau 5 is ere KL LD have. no i Opn 


lefte hia to hm lie, nowe, t than to-warne others re then 

have done if. he had lived 17555 Aa that ay our 1 ate, l 8 "Chrift faith, Remember Lotte” the was a woman that would n 

layed h _ on the bloc gat the ende Wii wi (they any ich er good ſtate, but wette wyth. od's calli 2 

work. hot een een een, V ell, he 6 he Kenda that d into a Salt 8 S 7 may t 

555 by. thyss he. Way r in jay or in payne, us 10 abe Tabs jel e well. of our Magz 
r d 


thys.lyfey, butt be d e in the Rate of 8 ings, . loke * be 


75 7 the 1 1 Ms Monkerye to | Im, he obs C6 80 file, 14 ug * APA 1 5 TY 
ave hys iy lent, nce.when Ml thus toke jon to m, and to ou.th 
5 that) ſe ſervant of hys that pn Fr and.” ütte wir 9 60 and I beſgech. you ſo to take it, he may Ie good Ing 5 * 5 


n. Jene mune. honeſtlye in it. God Put it in is 169 is the heſt u wee can have of him 
d as. for the. tother,. whether, he be ſa ied | et n leave it 40 Ka Ak, | In his 155 12 75 he 3 et 
relye, he. was a wycked man, the Rea ime, 18 well 17 1 1 
N A a oy he Ah, he is one, weth hys fare y . | U Albough che en of the 2 — Houk « can defend 0 ves, 
| have f ipoken thys.of z 15 


075 * 5 45 57 1 85 to be noted of every mah; ,nowe be 
ard oy ad con\mendations to t A Mg nd e N 6 dnt pe ayn 


Pr Tg his +77 All is the Kinge, the Kin, * 1 

erba. is were fayre wordes, th. Kynge, the K 3 255 hath 9 be woulc js 8 090 

the caft of al J Traitours to e nothing againſt the Kytige's Perſon, | 15 bye? He ſaye d, he would not in . . minoritie hae him {very 
they never pretend the matter to reds am ſure he hath bog brou 1 up ſo godly, with ſu 7 


eKy TOE: but to other, Subjects maye | lyke a warde. 
not reſyſte anye Magiſtrates, nor 0 to do nothinge 5 e to the Wa 
Kinge's Lawes.,. And therefore theſe wordes, the Kynge, and fo fourth, | And 1 oy in N Yo Sermon 
6 of ſmall effect. 1 have hearde muche wiekednes of thys manne, und E 7 5095 Queen Catbrine)- that is gone, h: ocdbinet in 
have thought oft, Jeſu, what wyl worth, what wyl'be the ende of thys I houſe J rayer both before none and after none, the Admyral 
manne? Among others (that went to execution) I heard of a wanton ttes hym 1 81 the waye, Iyke a moule di ing in the earth. He hat 
Woman, a e a vayne body? : and was ledde from Tauss * to me as long as I lyve.. tie e Was a covetous man, an 
to the 2 of execution"! for a certain robberye that ſhe had | horrible covetous manne; 1 woulde there were nö mo in ugland : He 
committed, and ſhe hadde a wycked communication; by the-waye. This | was, an ambicious man; 3, 1 woulde there were no mo in England: 


as never King wad ih. in Englande, , 
ſaieth thus : T have heard fay, when: that 


woman, I ſaye, as ſhe wente by the waye, had wanton and folyſhe talke, | was a ſedicious man, a contemnar of Commune Prayer, I would ther 


as thys: That yf good fellowes hadde kept touch wyth hyr, ſhe hadde not | were no mo in England He is gone, 1 wolde he, had lefte 1 ne behin 


been at -thys time in that/caſe and àmengſte al other; talke, ſhe ſaied, | him, Remember you, my Fa that Fe” Prog: in reel $,. to the 
That ſuch a one, and named this mannes had hyr maidenhead fyrſte; and better wür 2007, leſne. EIT os 
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n E Duke a Simark F having taken the part of the common People | quis of Northa wpton ; the Ear bs Warwi, reat n ; 10 m 
Wl againſt the Nobility in the buſineſs of incloſures, made Jools of the Council. On the r2th of Other 32 whole Council nad 0 
many Enemies. He had alſo given great Grounds of Jealouſy by enter- | i ws and 7 to the King, they proteſted, that all they had done 
zining foreign Troops in the King's Service; and the noble Palace he | was only out of Zeal and Affection to his Perſon and Service. The King 
$:xarſing in the Stiand out of the Ruins of ſome Biſhops Houſes and | received them very kindly, and thanked them for their Care of him. . On 
Churches, drew as publick an Envy on um as any Thing he had done: the.x gth they ſat in Council, and ſent for thoſe who were ordered to be kept 
And his acting by his own Authority, without aſking the Advice of the in 5 Chambers, only Cecil (afterwards the famous Lord Burleigh) was let 
Council, and often againſt it, was afſuming a regal Power, and ſeemed ; and, in the end, the Lord Protector was comtnanded from the King's 
not to be endured by thoſe who thought they wete in all Points his N and committed to Ward in a Tower within the Caſtle of J/ind- 
Equals: Thus, all September, there were great Heats between the Lords 65 950 Beauchamp Tower { and the next Day, being the 14th, the 
and him. The King was then at ron - Court, where the Protector brought from thence the Protector, and conveyed him to the 7 of 
alfo Was, with ſome of his Retinue and Servants about him, which in- London. Some Time after, the Lords reſorted to the Tower, and there 
creafed the Jealouſies: for it was given out, he intended to carry away charged the Protector with the ne Articles of Miſdemeanour and 
the Kin 82 the th of October, ſome of the Council met, and ſent to en e 
Ws Lord Moonee and ert 1 obey 15 Letters from the | | 
rotectot, and wrote to the Nobility to inform them how they were pro- | Articles objiefted to the = 
ceeding. The Protector ea, f e theſe Things, removed the King to 4 8 Duke of Somerſet. 
IT indſer in all hafte, and armed ſuch as he could gather for his preſerva- 1. 2 HAT he took upon him the Office of Protector, upon expreſs 
tion? Whereupon ſeveral Letters paſſed between the Council at London, Condition, that he ſhould do nothing in the King's Affairs, but 
and thoſe at Windfor*; and at laſt a Proclamation was publiſhed againſt by by Aſſent of the late King's Executors, or the greateſt Part of them. 
the Protector to the following effect: 1. “ That the Protector, by his 2. That contrary to this Condition, he did hinder Juſtice, and ſubvert 
e malicious and evil Government, was the Occaſion of all the Sedition | Laws of his own Authority, as well by Letters as by other Command. 
« that of late happened within the Realm. 2. The Loſs of the King' 8 3. That he cauſed divers Perſons, arreſted and impriſoned for Treaſon, 
Pieces in France. 3 That he was ambitious and ſought his own | Murder, Man-ſlaughter, and Felony, to be diſcharged, againſt the Laus 
« Glory, as appeared buildin of moſt ſumptuous and coſtly Houſes | and Statutes of the Realm. 
45 wh. the Time of the King's Wars. 4. That he eſteemed nothing the 4. That he appointed Lieutenants for Armies, and other Officers fot 
un Counſel of the Councillors. 5. That he ſowed Diviſion between ** weighty Affairs of the King, under his own Writing and Seal. 
<« the Nobles, the Gentlemen, and the Commons. 6. That the Nobles 5. That he communed with Ambaſſadors of other Realms alone, of 
40 aſſembled themſelves together at London, for none other purpoſe but . weighty Matters of the Realm. 
< to have cauſed the Protector to have lived within Limits, and to have hat he would taunt and reprove divers of the King' s moſt honowr= 
« put ſuch Order for the Surety o of the King's Majeſty as appertain- able Councillors, for declaring their Advice in the King's weighty Af- 
« ed; Whatſoever the Protector's Doings were, which they ſaid were | fairs againſt his Opinion; ſometimes telling them, that they were not 
« unnatural, ungrate, and traitorous. 7. That the Protector ſlandered | worthy to ſit in Council; and ſometimes, that he need not to open weighty 
« the Council to the King, and did what in him lay to cauſe Variance Matters to them; and that if they were not agreeable to his Ss: he 
« between the King and the Nobles. 8. That he was a great Traitor, | would diſcharge them. 
4e and therefore the [Lords deſired the City and Commons to aid them to * That againſt Law he held a Court of Requeſt i in his own Houſe : 7 
« take him from the King.“ This was ſigned by the Lord Rich, Lord and did enforce divers to anſwer there for their F reehold and Goods, and 


« Chancellor; the Lord St. Jahn, Preſident of the Council; the Mar- did determine of the fame. OY 


4 


* See the Arcicles offered by the Protector, and the Letters that paſſed between the Lords and the King, in Burnet's Reformation, Vol. II. in the ColleQion of Records, 


183, Cc. 
5 + This Proclamation, which had made him a Traitor, within three Days was called in again, with Commandment given none of them to be ſold, Fox's Book of Martyrs. 


Vol. II. p. 1217. Old Edit. 
TY FE and Haysvard (in his Life of King Edævard the VI.) both ſay, the Duke was in the Tower a ſmall Time before the Lords laid the Articles to his Charge : But 


. Burnet and Rapin ſay, the Duke was called before the Council on the 14th, and that the Articles of bis Accuſation were then read to him. 
: 8. That 
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42. That be ſent forth a Commiſſibn, with articles a cern- 
ing incloſures, commons, highways, Cotta es, and ſuch like matters, Jing. 
ny 


for- | 


90. That being no-Officer, without the &dyice of the Council, or moſ 
2 ⁵ 
ſeaſes and wards, and preſentations of Begefices pextaining to the Ring ; 
gave Biſhopricks, and.made ſales of the King's Lands 

9. That: be commanded alchimy and multiplication to be practiſed, 
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thersby to abaſe the King's Coin. eee 
10. That divers ee openly ſaid, at the, Nobility and "Gentry 


were the only cauſe of dearth ; whereupan, the, people roſe to reform mat. 
6C al on Pu St ante Shel LF EC 

11. That agaiuſt-the mind of the whole council, he N 1 Proclama- 
tion do be made concerning incloſures ; whereapon the people made divers 
infarre&ions, and deſtroyed many of the King's Subjects, 


the Gommiffeners authority to hear and determine thoſe, cauſes,” whereby 
the laws and ſtatutes of the Realm were ſubyerted, and; much Rebellion 
raiſed; Try > 61th 1 # bn 1 4 . ali e * mt . 171. F 
+17. That be ſuffered Rebels to aſſemble and lie armed in d 
cho Nobility and Gentry of the Realm, without ſpeedy repreſſing of them. 
14. That he did comfort and encourage divers ted k. Weit hein 
money, and by promiſing them fees, rewards, and ſervices... 
15. That he cauſed a Proclamation to be made againſt law, and in fa- 
r ˙ ˙— be gexed of (AO T3; Fay fot 
their offences in theieg-Rebellion. .. 
16. That in time of Rebellion, he ſaid, that he liked well the actions 


of the Rebels; and that the ayarice of gentlemen gave occaſion for the 


„ 4 
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people to riſe ; and that it was better for them to die, than to periſh for 


#77: That be ſaid, the Lords of the Parliament were loth'ts'reform in- 


I nne 
nexed, gongern-, 


cloſures and other things, therefore the people had a good cafe to reform 


them mſelves. + G7 n AI hk 1 e 
Thar after declaration of the defaults of PBullign, and the pieces 
there, by ſuch as did ſurvey them, he would never amend the ſame. 
10. That he would not ſuffer the King's pieces of Newbaven, and 
Vid, 5, to be furniſhed with men and proviſion ; albeit he was adver- 


tiſed of the Defaults, and adviſed thereto by the King's Council ; whereby 


* 


the French K ing was emboldened to attempt upon them 
20. That he would neither give authority, nor ſuffer Nablemen and 
Gentlemen to ſuppreſs Rebels in time convenient; but wrote to them to 
ſpeak the Rebels fair, and uſe them gent. 
21, That upon the 5th of October, the preſent year, at Hampton-Court, 
for defence of his own private cauſes, he procured ſeditious Bills to be 
written in counterfeit hands, and ſecretly to be diſperſed 5 has divers parts 
of the Realm ; beginning thus: Good People; intending thereby to raiſe 
the King's ſubjects to Rebellion and open Mae. 
22. That the King's Privy Council did conſult at Leondanto come to him, 
and move him to reform his Gbvernment ;- but he hearing of their aſſembly, 
declared, by his letters in divers. places, that they were high Traitors to 


the Kin 2 7 ren es in W 
23. That he declared untruly, as well to the King as to other young 
Lok attending his Perſon, that the Lords at London intended to deſtroy 
the King; and deſired the King never to forget, but to revenge it, and 
deſired the young Lords to put the King in remembrance thereof; with 
intent to make ſedition and diſcord between the King and his Nobles. 
24. That at divers times and places, he ſaid, the Lords bf. the Counci 
at London intended to kill me ; but if 1 die, the King ſhall die; and if they 
famiſh me, they ſhall famiſh him. 1 N e 
25. That of his own head he removed the King ſo ſuddenly from Hamp- 
ton Court to Windſor, without any proviſion thete made, that he was 
thereby not only in great fear, but cait thereby into a e difeaſe. # 
26. That by his Letters he cauſed the King's Peop eto aſſemble in 
great numbers in armour, after the manner of War, to his aid and defence. 
27. That he cauſed his ſervants. and friends at Ham ton-Court and 
Windſor, to be apparelled in the King's armour, when the King's ſervants 
and guards went unarmed. annum 4 
28. Phat he cauſed at Windſor his, own, perſon. in the night-time to 
be'guarded in harnefs by many perſons, leaving the King's Majeſty's per- 
fon unguarded ; and would not ſuffer his own guard and ſervants t6 be 
next the King's Perſon, but appointed his ſervants and friends to keep the 
res. i 101 U. ou OY | 3 
7 That he intended to fly to Jerſey or Wales, and laid poſt-horſes 
and men, and a boat, to that purpoſe +, Day 


After he had read and conſidered the above Articles, he ſent the under- 
written ſubmiſſion to the Lords. | 


Edward Duke of Somerſet's firſt Submiſſion. 


Edward, Duke of Somerſet, have read and conſidered theſe ſaide twenty- 

nine Articles before ſpecified, and do acknowledge my ſaide offences, 
faults, and crimes, doone and conteined in the ſame, and moſt humblie 
Proftrate on my knees, do fullie and wholie ſubmit myſelfe to the moit 
aboundant mercy and clemencie of the King's Majeſtie, tor the moderation 
of my ſaide offences; having my full ra and confidence, that his Ma- 
jeſtie, with the advice of his Highneſſe moſt honourable Counſaile, will con- 
| mine offences, faultes, wordes, and proceedings, that if anie of my 
ſaide offencesbe by his clemencie pardoned, remitted, or otherwiſe diſcharg- 
ed, that I maie enjoye the benefite thereof, although the ſame become un- 


3 to humble heing become his proper Judges. 


he was accuſed neither of fraud nor of rapine, nor of extortion. But that was to be decided only by 7 
t Many thought his confeſſion a very ſtrange thing, and aggravated the abjectneſs of ſuch a behaviour. But it was doubtleſs, becauſe they would have been glad he ſhould 


have taken another courſe, which would not have failed to prove fatal to him. It is certain, that among the articles of his accuſation, there were ſeveral which could te 
juſtified only by the intention, which would ſcarce have ſerved his turn in the Houſe of Peers: the major part of whom were not inclined to favour, him. For inſtance, to 
mention only the chief Article; could he deny that, contrary to the condition on aubich he vas made Protector, he had d:graded, as it evere, the ather Regents, and reduced them to 
the fate of bare counjellors? It is true, he might have alledged the King's Patent. But it was the Patent of a minor King, between ten and eleven years old only, who looking 
upon him as his Governor, did every thing by his advice; wherefore the Duke could never have cleared himſelf upon this Article, any more than upon ſeveral others. Con- 
uently his only remedy was to own himſelf guilty of all, and to caft himſelf upon the King's mercy. Beſides, it concerned him highly to get out of 5 


£ble on any terms, fince it was dangerous for him to continue any longer in the hands of his enemies. Ropin (8v0 Fdit.) Vol. VIII. p. . _ 


— 


® This Article is in Srerv's Chronicle, but omitted in Haysvard's Life of Edaæv. VI. and Burnet's Reformation. | 
F Rapin, Vol. VHI. 08. Edit. p. 72 ſays, Upon theſe accuſations, to which it was then no time to anſwer, he w 
He com- aa deny that moſt of the facts laid to his charge were true. But the queſtion was, Whether thep were crimes? 


High | (14) 

| knowne; Andfarther; Ido moſt humblie befeech all my Lordes;and other his 
| Maeltier woſt honourable Counfayle, not onlie to be Lees to his Majeſtie, 
to take awaie an confider mine” öffendes to have proceeded more of igno- 
ce nepifgence, oe, eienr zac for nete of.good confideration, than 
of anie kankerd or maftelsus Part, evi intent or thought, tending to anie 
| Treaſon to his Majeſtie or Realm: But that it may pleaſe his Majeſtie, by 
{the Eharitable avſfe of their good Lordfhips,'ts have pity upon mee, my 
wife and hildren, and to take forme merciful! waie with me, not accord ing 

Ee 4 his lawesz but after his great poddneſs and clemencie, 
\whereunto Whatſoevef it ſhall bee, I doe moſt Humblie with all my haft 
ſubmit my ſelſe. % * bf n ONT JOU M1165, 5% * = 
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in with 3 ewe hande the 2% Day of December (Burnet for 
Je 1 3th) in the 34 yeert of dur Sor ige Lord King Edward 1% Sixth. 
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| However, on the ſecond 1 „a Bill was put in againſt the Duke 
A Somer et of the Articles beſcte méftitzned, with the bone Confeſſion. 
| This he was prevailed With to do, . on aſſrirante"given, that he ſhould 


+ 


1 


Pee 21 Pip pr” ; ' 
7 be gently dealt with, if he would truly Confeſs/ahd* ſubmit himſelf to the 
| 1 But ſome of the Lords faid, they did not kno Whether that 

n eon! as not drawn from bim by force; and that it might be an ill prece- 
ö dent paſs Acts upon fuch pa berg bat exumiiting the party, whether he 
Had ſubſcribed them freely and yncompetied Wheteupon a Committee was 
appointed of four Temporal Lerch an four Spiritual, ho were ſent to ex- 
amine him concerning it. The day A , the Biſnop of Coventry and 
Litchfield made the 7 11 That he thanked them for their kind meſſage, 
but;that he had freely ubſcribed'the Confeſſion that lay before them. He 
madſe it on his knees before the King and Council, and ſigned it: and he pro- 
teſted his offences had flowed from raſhneſs ind indifcredon rather than ma- 
lice; and that he had nb tteaſonableefign againſt the King or his Realms. 
So both Houſes ſoon paſſed the Bill againſt him, and he was fine dz by Act 
of Parliament, intitled, An A# touching the Fine and Ranſome of the Duke of 
Somerſet that is, for the puniſhinent'of his late miidemeanors, whereby 
he was fitied 2000/, a year bf land; and loſt all his goods ahd offices. 


Upon this, he ſent another ſubmiffion.' 


| The ſecond Submiſſion of Edward Duke of Somerſet,” Prifoner in the 


* - 4 


JAM mot featefull and full of heavineſſe; my verie good Lordes; to un- 
derſtande that my laſt letter was no better accepted at your Lordſhips 
handesy. to whom I am bounde during my life, for your moſt gentle and 
mercifull dealinge with me, that it pleaſed your good neſſe to hring my caſe 
to a fine. I truſte your Lordſhipes never think that ever I did, or woulde 
intende, to ſtand againſt the King's Majeſtie and youre Lordſhipes Goodnes, 
or that I woulde goe about to juſtiſie my cauſe, ſeeing bis Majeſtic, and 
yout Lordſhipes offereth clemencie, mercie, and pardon... Although, the 
fine be to me importable, yet I doe commit my ſelf wholie to his Highneſle 
and your Lordſhips mercies; I pray onlie the moderation of it, and did 
covet to declare to youre goodneſſe mine inabilitie to beare it: And yet 
referred all to his Majeſtic, and your wiſdome, goodneſſe, and diſcretion. 
And I moſt humblie deſire your Lordfhipes not to think that I was about to 
contende with your Lordſhipes, when I did ſpeake of my conſcience, I might 
erre, in that I thought I did for the beſt, as I doc acknowledge and confelle, 
that neither I am the wiſeſt man in the worlde, nor yet if I were, I ſhoulde not 
eſcape without a moſt ſingular grace, but manie times, I ſhoulde offende : 
But I leave all that, and moſt Hum blie, ſimplie, wholie, and lowlie, I ſub- 
mit my ſelfe to the King's Majeſtie and to your good Lordſhipes; ap- 
pealing from. the rigour and extremitie of his Majeſtie's lawes, to his Ma- 
jeſty's great mereie and clemencie; praying your goodneſs to bee meanes 
to his Majeſtie, not to bee offended with mee, nor to exclude his Majeſtie's 
mereie and benignitie from me, for my rudeneſs and lack of diſcretion, bur 
to accept my good minde as one that faine woulde doo that were well. 
And when I cannot or have not doone that things I ought to db, I would 
| ug amende, and am readie at all) times without condition to doo and 
ſuffer willinglie that thing that your honours will appoint. mee, accepting 
what clemencle or mercie ſoever I obtayneto be of his Majeftie's and your 
oodnefſe. Moſt humbly on my knees praying his Majeſtie and your good 
ordſhips to pardone mine Andes and to order me for them, as to his 
moſte high mercifull elemencie ſhall appeere convenient. And finallie fly- 
ing from extremitie of juſtice, defire mercie, as you bee, and ate called, 
moſt merciful] Counſellors, not imputing my writings and doings hitherto 
as of ſtouteneſſe or ſtubborneſſe, but onlie for lack of diſcretion and wil- 
dome. For the which once again I require pardon and favor to be ſhewed, 
and if it pleaſed your good Lordſhipes to heare me, I truſt you ſhould find 
me lowly unto your honors, and ſo conformable unto your Lordſhips or- 
ders, that I truſt to make amends, and obtaine — for my former 
folly. And thus I moſt humblie commit your good Lordſhips to Al- 
mighty God, to whom J ſhall alwaies pray that ye maie long continue 
in honor. From the Tower, the ſecond of Februatie. | 


He came out of the Tower on the 6th of February, giving bond of ooo. 


for his good behaviour, but limited that he ſhould ſtay at the King's 
houſe at Sheen, or his own at Sion, and ſhould not go four miles from 
them, nor come to the King or Council, unleſs he was called; and when 
he knew that the King was to come within four miles of theſe houſes, he 


was to withdraw from them. 


as ſent to the Tower; thoſe whom ke had taken ſo much 


the Peers of the Realm, or by the Parliament. 


riſon if it was poſ- 
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ae ofthe Treaſoos and g. of the Duke os Samer er giving | 
Nr By 0 | 1 for . a 800 4 ent bas = 5 
to perſuade the King to mam bis] December f. the Duke of Somerſet-came to his Trial at W min/ler- | 
vertiſe him of 1 that Patel out Hal. 'FheLofd Treafurer fit l S England, — 
himſelf d of State; on Bench Between two Poſts, three degtees hight, All 
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= tho land. Pambrote. © | af 
Totuer, and with him the Lord Gray, : ; 2 | Fwd. 7 * 0 * 1 7 5 1 iN: emen , Dach. 2 | , 4 
Sir Thomas Arnidell, were al ſo taken, and ſome of his followers 1 „ ‚K , O TS. EI 
Nm ate, and two of the Seymours, and were ſent to priſon. | . e Gen 
A der, e 
and his wife, and two of her chamber- . 
Holder oft, : $23 Miert | 
and Fang ban, were all made Priſoners. 


2 ang . . Ü§ö»ꝰ Ho nntiielt fr | 25997 - iBath, 
But Sir Thomas Palmer, though. impriſoned with him 25 am accomplice, - „ 
was the perſon that ruined him. The evidence againſt the Duke was 1 
chiefly Sir Thomas Palmer's Information; who being brought by the Duke 0 
of Northumberland privately to the King, related the whole confpiraey. 
ir Thomas Palmer's Examination. 
H E declared, That upon St; George's-Day laſt, before the Duke of Somer-. 
et being upon a journey towards the north, in cafe Sir William Her- | 
birt, Maſter of the Horſe, had not aſſured him that he fhould receive no That he had deſigned 
harm, would have raiſed the People; and that he had fent the Lord Gray 
beſorè to know HO would be his friends: . Alſo that the Duke of North- 
umberland, the Marquis of Northampton, the Earl of Pembroke, and other | Londax'f, « T 
Lords, ſhould be invited to a banquet; and if they came with a bare com- 1 „ 
pany, to be ſet upon by the way; if Rrongly' their heads ſhould have 
| cut off at the place of their feaſting. He ET farther, that Sir 
Ralph Vane had two thouſand men in rea ineſs : That Sir Thames Arundel 
had aſſured the Tower, that Patridge ſhould raife Londen, and take the 
'Great Seal; that Seymour and Hamond would wait upon him, and that all 
the Horfe of the Gendarmerie ſhould be flai mn. 
The Earl of Rutland did affirm, that he had made a Party for getting 
\ himſelf declared Protector in the next Parliament. 
The above-mentioned particulars were told the King, with fuch cir- | 
cumſtances, that he was induced to believe them, and. refolved to leave 
Mop} ee he: any fam. peo 
Sir Thomas Palmer's ſecond Examination. 
THAT the Gendarmerie, upon the muſter · day, fhould be aſſaulted by 
Po I two thouſand men, under Sir Ralph Jane, and 33 
1 of the Duke of pant 2 his CR 3 ſtand by, 
1 a and beſides the idle e, which were thought inclinable to take his 4 E + $5008 INTER, | rere R 
BD; X That this done, Nan run through unc and proclaim Liberty, „ pal dominia, negotia, authoritateſque Regias hujus regni Anglie ad 
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5 0 | ; iſe tl ntices, c. And in cafe his attempt did ; * | | 

i ; Liberty, 2 70 5 Wi ht prom 0 5 : wg « falſe, malitioſe, & proditorie compaſſavit & imaginavit : Et ulterius ſu- 

1 | ſucceed, he would go to the /e of g'1, or _ | Ye wy | 32 8 

9 1 e eee e, d © ratores predicti preſentabant, quod idem nuper Dux Somerſ' ad ſuam 
EY PERS 08, 00+ 04 0 GAR... i ot: tte 11.4 proditoriam intentionem perimplend', & — ex malitia ſua pre- 
. 8 HE confeſſed all that Palmer had ſaid ; to which he added, That the | © cogitat ſeipſum ſimul cum Michaele Stanhope n de Bedington ir 
2) He added, That the at ſeipſum mul cun pe nuper de Bedington in 
3 "Lord Paget's Houſe was the place, where the Nobilit 1 .< Comitat” Sur“ Milit', Milone Patriche nuper de London, Milit', 
= to a banquet, ſhould have loſt their heads : And that the Kart of Ar unde! Thom” Holctoſt nuper de London, Milit', Franciſco Newdigate nuper 
bY was made acquainted with the Confpiracy b Sir Mrchael Stanhope, who | * de London generof”, ac cum diverſis aliis perſonis ad numerum centum 

| was a meſſenger between them: And that the thing had been done, but perſonarum Jurator' predictis ignot' in forcibili modo ex eorum pro- 8 


that the greatneſs of the enterprize cauſed delays, and ſome diverſity of ad- 
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i | vice. A l farther, that the Duke of Somerſet once, feigning himſelf fick, | Johannem nuper Ducem Northumbetl' adtunc Comitem Warr', unum 
7 went to Landen to fee what friends he could procure. de Prixyat' Concilio dicti nuper Regis tunc exiſtenꝰ adtunc & ibidem illici- 
. Hsamond'r Examination. | OP INLET : OW 1 3 8 . ace & forma 
* Sp | ann „e | © predictis, illicite, voluntarie malitioſe aſſemblat', ad perimplend” 

| 1 1 HE confeſſed that the Duke of Samer s chamber at Greenwich | had c J falſam & proditoriam intentionem ſuam predictam falle 
of > been ſtrongly guarded in the night Y many armed men, | | | © yoluntar; litioſe; & proditorie. ad I, : : a 
# All theſe were ſworn before the Council, and the greateſt part of the | , h wy myo cg: Au itorie, adtunc & ibidem/per ſpatium duarum 

* Nobility, that their Confeſſions were true; and they dick fay, that what was 7 AY = inſimul continuaverunt & remanſerunt, contra legi- 
þ : fworn was without any kind of compulſion, force, or enyy, or difplea- | , K iyos-” wy * m Te oe; if oO dicdi nuper Regis FRE UM 
1 ſure, but as favourable to the Duke as they could ſwear to with ſafe Con- 15 juüns califiruper 88 R 2 rage; rey ba- 
Fo FRY in | | A OY ius Juratores predicti pre- 
"k en = Lord Strange's Bran e ee e ee 12 ie Diabolics duct vices Jo 
* | | " 2d mitigation tabolica feduc | 1 

=" H E voluntarily informed how the Duke defired him to move the King | © Maii, anno regni didi nuper Regis Edwardi ſexti quinto ſupradicto 5 

81 4 to take to wife his third daughter the Lady Fane ; and that he would « diverſis aliis diebus & vicibus antea, & poſtea apud Holborne, in pre- 
} be his ſpy about the King, to advertiſe him when any of the Council | © dicta parochia fancti Andree infra Civitat' London, & apud diverſa alia 

3 ſpake privately with him, and to acquaint him what they ſaid, abs © loca, jpfra Civitat' London predictam felonice, ut felo dicti nuper Re- 

bo Hereupon the Lord Chancellor openly declared in the Star-Chamber | < gis per aperta verba & facta procuravit, movit & inſtigavit comply- 

2 theſe Accuſations againſt the Duke of Somerſet; and on the 22d of | © rim” ſubdit' dicti nuper Regis ad inſorgend' & apertam rebellionem & 

3 Oateber, with much Shew and Ceremony, were all the Crafts and Cor- | © inſurreRionem infra hoc regnum Anglie movend', contra ipſum nuper 

1 porations of Lenden commanded to repair to their Halls, and there | © Regem, & adtune & ibidem felonice ad capiend* & impriſonand' pre- 

* it was ſhewed them, That the Duke of Somerſet would have taken the | © dictum prenobil* Johannem nuper Ducem Northumberland, tune Comit” 


Tower, ſeized on the Broad- Seal, and have del oye the City, and then | Warwie' de Privat Concilio dicti nuper Regis adtunc 'exiſten* contra 
to have gone to the J%e of Night. After this Jeclaration, they were | © pacem ipſius nuper Regis coronam & dignitatem ſuas, ac Edhtra form: 
charged each Corporation to ward every Gate in London, and to have a | ſtatuti in huiuſmodi cauſa editi & provis'. i acts ary HR 1 

Et poſtea ſeilicet die Martis primo die Decembris, anno quintoſupra- 


walking Watch through the City. Towards the latter end of Novem- 
ber, 2 Letter was ſent to the Lord Chancellor, to cauſe a ſufficient Com- | © difto, coram Willielmo Marchione Wynton, Theſaurar' Anglit, den 
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a | miſſion to be made, and ſealed with the Great Seal of England, of Oyer and | © Seneſchallo Anglie, hac vice apud Weſtmonaſterium ven? prædictus Ed 
* Terminer, to the Lord Marquis of J/inche/ter, that he may thereby be f wardus nuper Dux Somerſ”, ſubcultod' Johannis Cage prenobif? ib 
2 3 | ; f Gar terit 
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Cai Milir,ConflibulardiatTurt' London, in cujus cuſtod' preantea 
— gelte, & aliis certis de cauſis commiſſus fait ad barr* apud 
Weſtmonaſterĩium predictam duct ww” 5 pria perſona ſua” on 
pbatur prefat* Conſtabular?, &. Et ſtatim de omnibus & * ee 
<xalibus proditionibus, & feloniis predictis ſibi ſuperius impoſit allocat 
c dualit' ſe voluiſſet inde acquietari, dixit quod ipſe in nullo fuit cul- 
ED © pabil; Et inde de bono & malo pon” fe ſuper pares ſuos, &c. Super 
duo Henric. Dux Suffolc', Johannes Dux Northumberland, & ceteri 
< Comit? & Barones, predick Edwardi nüper Ducis Somers“ pares in- 
Rant ſuper eorum fidelitatibus & legiane! dicto nuper Regi debit per 
& prefat' Seneſchal' Anglie deweritate inde dicendꝰ onerati; Et poſtea per 
«© cundem Seneſchal' ab inferiori pare, uſque ad ſupremum parem illorum 
ſepefatim publice examinati quilibet eorum ſeperatim dixerunt, quod 
predictus Edwardus nuper Dux Somers“ de ſeperalibus roditionibus 
„ Heedictis ſibi ſeperatim in forma predicta ſuperius impoſit' in nullo fuit 
predictis ee e e eee 1 
'© inde culpabil'. Et ulterius quilibet eorum ſoperatim dixerunt, quod 
predictus Edwardus nuper Dux Somers? de felontis predictis fbi ſepe 
+ ratimin forma predicta ſuperius impoſit' fuit culpabil* modo & forma, 
prout per ſeperalia indictamenta inde ſuperius ſupponebatur, ſuper quo 
inſtant' ſervienꝰ dicti nuper Regis ad legem, ac ipſius nuper Regis At- 
torn' juxta debit' legis formam pet' verſus eundem Edwardum nuper 
Pucem Somers judicium; & executionem ſuper ſeperalibus felonlis pre- 
dictis pro dicto nuper Rege habend', & . t 
e Et ſuper hoc viſis per Curiam predictam adtunc intellec- 
© tis omnibus & ſingulis premiſſis, conſideratum fuit quod 
« preditus Edwardus nuper Dux Somers“ quoad ſeperales 
« proditiones predictas ſibĩ ſeperatim in forma predicta ſu- 
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| < quoad ſeperalis felonias prediQ', eidem nuper Duci So- 
mers in forma predicta ſuperius impoſit' unde invent fuit culpabil', 
© ulterius conſideratum fuit, quod idem Edwardus nuper Dux Somers' 
© ſuſpenderetur, &c." A. 5 | 
Then were read the Depoſitions of Palmer, Crane, Hamond, Ic. and the 
King's Counſel opened the Indictment, and urged ſtrongly Palmer's voluntary 
Examination (as they called it) with Crane's and the other Exminations. 
The Duke of Somerſet being, it ſeems, little acquainted with Law, did 
not deſire Counſel to plead or aſſiſt him in Point of Law, but only an- 
ſwered to Matters of Fact; he deſired no Advantage might be taken 
againſt him for any idle or angry Word that might at any time have fallen 
from him ; he proteſted he never intended to have raiſed the Northern 
Parts, but had only, upon ſome Reports, ſent to Sir William Herbert to 
be his Friend; that he had never determined to have killed the Duke of 
Northumberland, or any other Perſon, but had only talked of it, without 
any Intention of doing it. That for the Deſign of deſtroying the Gen- 
darmery, it was ridiculous to think, that he with a ſmall I roop could 
deftroy ſo ſtrong a Body, conſiſting of goo Men; in which, though he 
had ſucceeded, it could have ſignified nothing. That he never deſigned 
to raiſe any Stirs in Londen, but had always looked upon it as a Place 
where he was moſt fate. "That his having Men about him at Greenwich 
was with no ill Deſign, ſince when he could have done Miſchief with 
them, he had not done it; but upon his Attachment rendered himſelf a 
Prifoner, without any Reſiſtance. He objected alſo many things againſt 
the Witneſſes, and defired they might be brought face to face. He par- 
as we ſpoke againſt Sir Thomas Palmer, the chief Witneſs. But the 
Witnelles were not brought, only their Examinations before-mentioned 
read. Upon this the King's Counſel replied, and avouched the Law to 
be, to afſemble Men with Intent to kill the Duke of Northumberland, was 
Treaſon by a Statute of the 3d and 4th of Edw. VI. made againſt unlawful 
Aſſemblies, which enacts, * That if twelve Perſons ſhould have aflembled 
© together to have killed any Privy-Counſellor, and upon Proclamation 
they had not diſperſed themſelves, it was Treaſon : Or, if ſuch twelve 
had been by any malicious Artifice brought together for any Riot, and 
being warned, did not diſperſe themſelves, it was Felony, without Be- 
.* neft of Clergy or Sanctuary.“ That to raiſe London, or the North 
Parts of the Realm, was Treaſon. That to have Men ahout him to re- 
fift his Attachment was Felony. That to aſſault the Lords, and to deviſe 
their Deaths, was Felony. "Theſe Things were urged againſt him by 
the Counſel (as is their uſual Way of Pleading) with much Bitterneſs, 
Then the Peers withdrew to debate the Matter. The Proofs about his 
Deſign of raiſing the North or the City, or of killing the Gendarmes, 
did not ſatisfy them, (for all theſe had been without Queſtion treaſon- 
able) ſo they only held to that Point, of conſpiring to impriſon the Duke of 
Northumberland. "The Duke of Suffolk was of Opinion, That no Con- 
tention among private Subjects ſhould be on any Account ſcrewed up to 
be I reaſon. The Duke of Northumbeland ſaid, he would never conſent 
that any Practice againſt him ſhould be reputed Treaſon. Several of the 
Lords ſaid, They held it unfit that the Duke of Northumberland, the Mar- 
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quis of Northampton, and the Earl of Pembroke, ſhould be on the Tria! p 
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becauſe the Priſoner was chiefly charged wi.h- Practices intended againſt 
them. But Anſwer was made, That a Peer of the Realm might not be 
Challenged, 80 after great Difference of Opinion, they all acquitted 
him of P'reaſon. But the greater Number found him guilty of Felony“, 
and Judgment was given that he ſhould be hanged t. : 
Then the Duke of Northumberland addreiled himſelf to the Duke, and 
told him, That now, ſince by the Law he was condemned to die, as he 
had ſaved him formerly, ſo he would not now be wanting to ſerve him, 
how little ſoever he expected it from him; he deſired him therefore to fly 
to the King's Mercy, in which he promited him he would faithfully ſerve 
him. The Duke of Same, ſet then thanked the Lords for their Favour, 
and aſked Pardon of the. Duke of Northumberiand, Northampton, and Pem- 
broke for his ill Intentions againſt them; and made Suit for his Life, and 
for his Wife and Children: And from thence he was carried to the Tower, 
where he remained till Junuary 22, when his Petition for Liſe having 
vp rejected, he was brought to the Scaffold about eight o'Clock in the 
nd) 3 A ET POET EE TO S bn C Sara bl 
Touching which Execution t, a few Words here would be beſtowed in 
A d N ˖ 
faithfully been ſuggeſted to us upon the Credit of a certain noble Perſon- 
age, who not only was there preſent at the Deed —_— but alſo in Man- 
ner next unto him upon the Scaffold, behoiding the Order of all Things 
with his Eyes, and with his Pen alſo reporting the ſame. in Order and 
Manner as here followe tn 508 
In the Year of our Lord 1552, the 22d Day of January, the noble 
Duke of Smerſet, Uncle to King Edward, was brought out of the 
Tower of London, and delivered to the Sherifts of the City, and compaſ- 
ſed round about with a great Number of armed Men, both of the Guurd 
and others, he was brought unto the Scaffold on Torwer-hill 3 where as he 
nothing changing neither Voice nor Countenance, but in a Manner with 
the ſame Geſture which he commonly uſed at home, kneeling down upon 
both his Knees, and lifting -uphis Hands, commended himſelf unto God. 
After that he had ended a few thort Prayers, ſtanding up again, and turn- 
ing himſelf toward the Eaſt- ſide of the Scaffold, nothing at all abaſhed (as 
it ſeemed unto me ſtanding about the Midſt of the Scaffold, and diligently 
marking all Things), neither with the Sight of the Ax, neither yet of 
the Hangman, or of preſent Death &; but with the like Alacrity and 
Cheartulnefs of Mind and Countenance as beforetimes he was — — 
to hear the Cauſes and Supplications of others, and eſpecially the Poor, 
he uttered theſe Words to the People: —_— „„ 
Dearly beloved Friends, © Ee a ER ea da 
I am brought hither to ſuffer Death, albeit that I never offended againſt 
the King, neither.by Word nor Deed, and have been always as faithful 
and true unto this Realm, as any Man hath been. But fortomuch as 1 
am by a Law condemned to die, I do acknowledge myſelf ns well as 
others to be ſubject thereunto. W herefore to teſtiſy my Obedience 
which I owe unto the Laws, I am come hither to ſuffer Death; where- 
unto I willingly ofter myſelf, with moſt hearty Thanks unto God, that 
hath given me this Time of Repentance, who might through ſudden 
Death have taken away my Life, that neither I ſhould have acknowledg'd 
him nor myſelf, | 
 - Moreover (dearly beloved Friends), there is yet ſomewhat that I 
muſt put you in mind of, as touching Chriſtian Religion; which, ſo 
long as I was in Authority, I always diligently ſet forth and furthered to 
my Power. Neither I repent me. of my Doings, but rejoice therein, 
ſith that now the State of Chriſtian Religion cometh moſt near unto the 
Form and Order of the primitive Church. Which Thing I eſteem as a 
great Benefit given of God both unto you and me: Moſt heartily ex- 
horting you all, that this which is moſt purely ſet forth unto you, 
you will with like thankfulneſs accept and embra-c, and ſet out the ſame 
in your living. Which Thing if you do not, without doubt greater Miſ- 
chief and Calamity will follow. | F 
When he had ſpoken theſe Words, ſuddenly there was a terrible Noiſe 
heard: Whereupon there came a great Fear on all Men. This Noiſe 
was as it had been the Noiſe of ſome great Storm or Tempeſt, which 
unto ſome ſeemed to be heard from above; like as if a great deal of Gun- 
powder being incloſed in an Armoury, and having caught Fire, had vio- 
lently broken out. But unto ſome again, it ſeemed as though 'it had 
been a great Multitude of Horſemen running together, or coming upon 
them. Such a Noiſe then was in the Ears of all Men, albeit they ſaw 
nothing. Whereby it happened, that all the People being amazed with- 
out any evident Cauſe, without any Violence or Stroke ſtricken, or any 
Man ſeen, they ran away, ſome into the j)itches and Puddles, and ſome 
into the Houſes thereabout ; other ſome being afraid with the Horror and 
Noiſe, fell down groveling unto the Ground with their Pole-Axes and 
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Halberts; and moſt of them cried out, Jeſus, ſave us, Jeſus, ſave us! 


One Attainder paſſed in Edward the Sixth's Reign, when, tho' the party was not heard, the witneſſes were heard; but when the Duke of Somerſet came to be tried both for 
Treaſon and Felony, he had not the benefit of the Accuſers being brought face to face, but was proceeded againſt upon depolitions read in the Court; he was acquitted of the 
Treaſon, but caſt for Felony ; and that occaſioned the Act which the Commons grafted upon a Bill ſent down by the Lords in the ſubſequent Seſſions, 2%. 5 and 6 Edav. VI. 


State-Tracts, vol. II. p. 551. 


By which Act, no Perſon ſhall be indicted, arraigned, Sc. ſunleſs the offender be accuſed by two lawful Accuſers; which Accuſers, at the 


time of the Arraignment, thall be brought in Perſon before the Party fo accuſed, Sc. See Rafal, vol. I. p. 102 3. 

F Thuanus, tranſlated by the Reverend Mr. J//on, vol. II. p. 409. ſays, In England there were troubles of a moſt dangerous nature; for John Dudley, firſt created Earl 
of Warwick, and then Duke of Northumberland, an ambitious and ſagacious Man, had accuſed the Duke of Somerſet, Protector of the Realm, a Perſon of mean ſpirit, whoſe 
Patience he had long abuſed, of Male-adminiſtration, and had procured his impriſonment z aſter that, being reconciled to him, he put him upon bcheading his brother, 
who wasexceeding brave, and formidable to Northumberland. Which done, after he had gained his wiſh, and drawn the chief power into his own hands, he had nothing 
elſe to do, but to remove Somerſet himſelf out of the way; towards whom he ſhewed ſuch a eontempt, as drove the other upon thought of killing Dudley, ſor the vindi- 
cation of his own authority. Somer/et therefore went to his houſe under pretence of a viſit, covered with a coat of mail under his cloathes, and carrying with him a party of 
armed wen, whom he left in the next chamber ; but when he was introduced in the civileſt manner to Dudley, who was naked and lying upon his bed, the good-natured 
Man repented him, would not execute his defign, and departed without ſtriking a ſtroke, The plot being afterwards diſcovered by the treachery of ſome of the accom- 
plices, he was accuſed upon it, and, notwithſtanding the unwillingneſs of the King, who had been brought up under his care, was condemned to death, becauſe he had offended 
againſt a late Law, which had provided, That whoever was found contriving the death of a Privy-Counſellor, tho? he did not accompliſh it, ſhould forfeit his head. Ac- 
cordingly, in the beginning of the next year, he was, by the malignant ſport of Fortune, heheaded at London. With him ſuffered Sir K2lph Vane, by whoſe advice Somer- 
ſet was ſaid to have held his unlawful cabals, and to have conſpired againſt Northumberland and others. 


1 Taken from Fox's Book of Martyrs, vol. II. p. 1247. 


$ Bithop Burnet, in bis ſecond Volume of the Hiftory of the Reformation, p. 186. ſays, It was generally Belicved, that all this pretended conſpiracy upon which he was con- 
demned, was only a forgery ; for both Palmer and Crane, the chief Witneſſes, were ſoon after diſcharged, as were alſo Bartaile and Hamond, with all the reſt that had been 
made priſoners on the pretence of this plot. And the Duke of Northumberland continued after that in ſo cloſe a friendſhip with Palmer, that it was generally believed he had 
been corrupted to betray him. And indeed, the not bringing witneſſes into Court, but only the Depoſitions and the Parties ſittirg Judges, gave great occaſion to condemn the 

roceedings againſt him. For it was generally thought, that all was an artifice of Palmer's, who had put the Duke of Somerſet in tear of his liſe, aud ſo got him to gather 
men about him for his own preſervation; and that be afterwards being taken with him, ſeemed thro' fear to acknowledge all that which he bad before contrived. This 
was more confirmed by the death of the other four, who were executed on the 26th of February, and did all proteſt they bad never been guilty of any defign, cither agaiuſt 


the King, or to kill the Lords. Fane added, That his blood would make Northumberland's each uncaſy to him, The people were generally much affected withthis execution, | 


Vor. VII. 


TT hoto 


e wonderful Older and Manner theteof, according as it hath 


e * 9 
n bo — IC; W i * = 
Sooo I I, e Alta. uh 27 „„ - \ | 
DE Les N 2 WIE N 9 = * 8 8 9 EE : , . - . = = 

2 r nne, ee eToys ooo ST b CC N 
——_— 1 - 3 r p e , e 
- . * * N 121 8 — 5 * - 


— n 
3þ 2% "ew 
. f Rs oe... 
— 8 4 * = — - 
CE BEG... „ EE TOO 


c I IE ad 
p 


* * ©; 
* 
& 
- * , * 
2 7. 1 9 l 
* \ : 


Thoſe which tarried ſtill in their Places, for. ſear knew not where they 
| 0 


were. And 1 myſelf which was there preſent among the reſt, being 
afraid in this Hurly-burly, ſtood ſtill altogether amazed, looking when 
any Man would knock me on the Head. . ; 
In the mean time, whilſt theſe things were thus in doing, the People by 
- Chance ſpied one Sir Anthony Brown ri ing unto the Scaffold, which was the 
occaſion ofa new noiſe ; for when they ſaw him coming, they conjectured that 
 whichwas not true, but notwithſtanding which they all wilh'd for, that the 
. King by that Meſſenger had ſent his Uncle pardon; and thereforewith great 
tejoycing, and caſting up their caps, they cried out, Pardon, pardon is 
come: God ſave the King,! Thus this good Duke, altho* he was deſtitute 
of all Man's help, yet he ſaw before his departure, in how great love and 
fſavour he was with all Men. And truly I do not think, that in fo great 
laughter of Dukes as hath. been in England within theſe few years, 
there were ſo many weeping eyes at one time; and not without cauſe: for 


all men did ſee in the decay of this Duke, the publick ruin of all Znglang, 
except ſuch as indeed did perceive nothing. 


ut now to return from 
whence we have ſtrayed, the duke in the mean time ſtanding ſtill in the 


- ſame place, modeſtly, and with a grave countenance, made a ſign to the peo- 


ple with his hand, that they would keep themſelves quiet, Which thing be- 
ing done, and ſilence obtained, he ſpake unto them in this manner. 
Dearly beloved Friends, thete is no ſuch matter here in hand, as you 
vainly hope or believe. It ſeemeth thus good unto Almighty God, whoſe 
Ordinance it is meet and neceſſary that we all be obedient unto. Where- 
fore I pray ö 
am moſt willing to ſuffer: and let us now join in prayer unto the Lord for 
the preſervation of the King's Majeſty, unto whom hitherto I have always 
| ſhewed myſelf a moſt faithful and true ſubject. I have always been moſt 


| diligent about his Majeſty in his affairs, both at home and abroad, and no | 


leſs diligent in ſeeking the common commodity of the whole Realm. 
At which words all the People cried out, and faid, It was moſt true. 
Then the Duke proceeding, ſaid, Unto whoſe Majeſty 1 wiſh continual 

health, with all felicity and all proſperous ſucceſs; 
- again cried out, Amen. — 


Moreover, I do wiſh 
God, whereby they may rule in all things uprightly with juſtice. Unto 
Y 


- whom I exhort you all in the Lord, to ſhew yourſe 


able for the preſervation and ſafeguard of the King's Majeſty. | 
. Moreover, forſomuch as heretofore I have had oftentimes affairs with 
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ou all to be quiet, and to be contented with my death, which I | 


hereunto the people 


unto all his Countdion the Grace and Favour of 


es obedient, as it is 
our bounden duty, under the pain of condemnation, and alfo moſt profit- | 
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r 
| chat bark been offended and injured by me, I woft humbly req 


my Life I have moſt grievoully oftended : and all other whatſoever they 
be that have offended me, I do with my whole heart forgive them. Now 
I once again require you, denaly beloved in the Lord, | 
5 quiet and ſtill, leſt 8 tumulr you might trouble me. 
Lor albeit the Spirit be willing and ready, the Fleſh is frail and waverin 3 
and thro' your quietneſs, I ſhall be much more quieter. Moreover, I 
| ſire you all to bear me witneſs, that I die here in the faith of Jeſus Chriſt; 
deſiring you to help me with, your prayers, that I may perſevere conſtant 
in the ſame unto my life's end. e : . 
After this, he turning himſelf again about like a meek Lamb, kneeled- 
down upon his knees, I hen Dr. Cox, who was there preſent to counſel 
and advertiſe him, delivered a certain Scroll ints his hand, wherein was 
contained a brief confeſſion unto. God; which being read, he ſtood up agaii 
upon his feet, without any trouble of Mind, (as it appeared) and firſt bad 
the Sheriffs fare wel, then the Lieutenant of the Tower and others, taking 


gave the Hangman certain money. Which done, he put off his gown 
"yg kneeling down again in the ſtraw, untied his ſhirr-ftvings. After 
that, the Hangman coming unto him, turned down his collar round ahout 
his neck, and all other things which did let or hinder him. Then lifting 
up his eyes to Heaven, where his only hope remained, and Covering his face 
with his own handkerchief, he laid himſelf down alang, ſhewing no man- 
2 1 trouble or 3 did his countenance change, but 
that before his eyes were covered, there began to appear a red colour in 
the midſt of his ue 1 ON i. we 

Thus this moſt meek and gentle Duke lying along, and looking for the 
ſtroke, becauſe his doublet covered his 45 he was commanded to riſe 
and put it off; and then laying himſelf down again upon the block, an 
calling thrice upon the name of Jeſus, ſaying, Lord Jeſu, ſaye me! As he was 
the third time repeating the ſame, even as the name of Jeſu was in utter- 
ing, in a moment he was bereft both of head and life. es 

Vis Son continued in a diſconſolate condition, deprived of all his titles; 
till Quren Elizabeth, in the firſt year of her reign, created him Earl of 
Hertford, and Baron Seymour ; and his Grandſon, William Earl of Hertford, 
was created Marquis of Hertford, 1640, and in the year 1660, he preſented 
the following Caſe to the Houſe of Peers : which giving a great light into 
that proceeding is here inſerted. - FN» | 


n 


The CASE of the Marquis of Hertford, touching the Dukedom of Somerſet, A. P. 1666, oben the Bill was brought 
into Parliament to reſtore him to the Title of Duke of Somerſet. 


DIV ARD, Earl of Hertford (great Grandfather of the ſaid Marquis) 
was by Letters Patents under the Great Seal of England, bearing date 
the 6th of April, 1 Edw. VI. created Duke of Somerſet, to hold to him and 
the Heirs Males of his body, upon the body of the Lady Anne his then 
wife begotten, and to be begotten, for ever; with ſeveral other re- 
mainders over in tail. | | 
The ſaid Duke afterwards, viz. in Michaelmas-Term, 5 Edw. VI. was 
indicted of Felony, for procuring and ſtirring up others to take and im- 
riſon Fohn Earl of Jarwick.(one of the King's Privy-Council) ; which 
Font (tho? void both in matter and form) was pretended to be ground- 


ed on the Statute of 3 and 4 Edw. VI. which makes it F elony to ſtir up 


and procure others to take 2 the Life of any of the King's Council; 
but this Indictment was only for ſtirring up others to impriſon- a Privy- 
Counſellor, (which was never reduced into act) and the ſame declared and 
branded in print to be void by learned Judges. Yet the faid Duke was 
found puilty of Felony, and put to death for this fact, which was but a 
— Felony : and if true, yet no entail'd eſtate forfeitable thereby. 

The malice of his enemies not ſatisfied with his blood, afterwards by 


their power (in the infancy of the Duke's Heir, who continued and was ot] don 

And be it farther enacted, That the ſaid Duke and his Heirs Males, begotten upon the Body of the ſaid Lady Anne 
feit unto your Highneſs, your Heirs and Succeſſors for ever, and alſo be deprived from henceforth for ever, as well of the Names of Viſcount Beauchamp, 
and Duke of Semer/et, and every of them, as alſo” of all and every other his and their Honour or Honours, Degrees, Dignities, Eſtates, 


owned for Duke of Somerſet for ſeveral months after his Father's death), pro- 
cured an Act of Parliament in the ſame year, 5 Edw. VI. intitled, An Act 
touching the limitation of the late Duke of Somerſet's Lands, wherein there 
is a clauſe obliquely inſerted *, to take away the ſaid Honour ſo entailed as 
aforeſaid ; which, by no Felony (how notorious ſoever the ſame had been) 


could by law have been forfeited, 


trary to the rules of law, juſtice and reaſon, to have an attainder of Felony 
ſtand, for an offence, which apparently neither then, nor at any time after 


| was Felony ; and if a Felony, yet to have a forfeiture extended beyond the 


offence, (if there were any) and to be ſo maliciouſly proſecuted after the 
death of the ſaid Duke, (who was mainly inftrumental in bringing about 
the Bleſſed Reformation of Religion) it is humbly conceived to be moſt 
agreeable to juſtice to reſtore the ſaid Marquis, who is Heir Mae of the 
bodys of the ſaid Duke and the Lady Anne his wife, to his ancient 
Honour, ſo illegally taken away as aforeſaid. 


to the Dukedom of Somer et, by are cal of the Act of the 5th of Edu. VI. 
a 


. g 46 4 

cr Ever, f, by authority of this Act, loſe and for- 
5 Earl of Hertford, 
Preheminences, and Styles, 'by 


whatſoever Name or Names he the ſame Duke hath been called, named, or created, by any Letters Patents, Writs, or otherwiſe, 


IV. The Arraignment of Mr. Davison 


in the Star-Cbamber, upon Tue/day the 28th of March, 
1587 7, 30 Els. 


He hoo: i. io. Aon ml ME 
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Before Sir Chriſtopher Wraye, Chief Juſtice of England, who for the Time fate as Lord Privy-Seal ; the Archbiſhop 
of Canterbury, and the Archbiſhop of York ; the Earl of Worcefter, the Earl of Cumberland, and the Earl of Lincoln; 
the Lord Grey, and Lord Lumley; Sir James Craft, the Comptroller ; Sir Gilbert Gerrard, Maſter of the Rolls; 


the Lord Chief Juſtice of the Common-Pleas ; Edmund 
Sir Walter Mildmay, the Chancellor of the Exchequer ; 


For hearing of a Matter of Miſpr 
; | Privy-Council, by Virtue of a 


form following : | | 

My Lords, 5 to inform your Lordſhips in her Majeſty's 

behalf, of a certain great and grievous Contempt and Miſpriſion againſt 
Mr. Daviſon, there Priſoner at the Bar, late one of her Majeſty's Secretaries. 
The manifold and ſundry practices committed by the Scotiſh Queen are 
not unknown unto your Honours, which were oftences in the higheſt de- 
gree, and required to be looked unto with ſpeed. It is well known unto 
our Lordſhips alſo, that thereupon, by earneſt intreaty and interceſſion, 
he Majeſty at length condeſcended that the matter ſhould be heard and 
decided according unto law. Whereupon were thoſe honourable pro- 


\ Vn fa Mr. Popham, the Queen's Attorney-General, ſpake in 


Copied from a M S. in Caius Colege, Cambridge, Claſs A. 1090. 8. p. 267 
Queen Elizabeth undertook to make the Publick believe that the execut 


went to work was thus: Dawvi/on was the inſtrument ſhe made uſe of, without his knowing any thing of the matt 
of Scots? ſentence he was made Secretary of State; and it is very likelyihe was put into that poſt on purpoſe, that he might be drawn into the ſnare, and made accoun for 


Mary's death. Rapin, Vol. IX. (Oct. Edit.) pag. 105, 106. See alſo pag. 109, 110, 111, 113, 113, for more particulars of this affair. 


Anderſon ; Sir Roger Man wood, the Lord Chief Baron; and 


iſion and Contempt againſt Mr. Daviſon, late one of her Majeſty's Secretaries, and one of her 


Commiſſion to them directed x. 5 

ceedings had at Fotheringhay. But the reſidence which belonged there- 
unto, to-wit, the execution, her Majeſty politiquely neither conſented 
unto, nor denyed, efteeming no clemency in the former, nor wiſdom in 
the latter. hich courſe, ſhe held from the 25th of October, all 
November, December and January. During which time, moſt horrible 
conſpiracies againſt her Majeſty's Sacred Perſon were contrived, moſt 
falſe rumours that the Sab Queen was eſcaped ſpread abroad, 
and bruited that foreigners were landed for invaſion ; all which, 
for preſervation of the Sc:ti/h Queen, and prejudice of ours. Upon 
theſe conſiderations, her Majeſty aſſented to ſign the Warrant for her 


ion (of the Queen of Scots) was done againſt her will, and without her Knowledge ; the way ſhe 


Execution, by whom ſuch tumults were raiſed: Notwithſtanding, 
being 


er, to act this ſort of Comedy. A little before the Queen 
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Man, therefore. if there be any 
im forgiveneſs ; but 3 Almighty God, whom throughout all 


at you will keep 


them all by the hands which were upon the Scaffold with him. Then he 
a 


This being a caſe unprecedented, both in law and hiſtory, and ſo con- 


W hereupon, in September 1660, the ſaid Marquis of Hertford wasreſtor'd | 
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| (28) 1587 
being moved to mercy by her gre t wiſdom, ſhe thought it neceſſary to have 
it in readinſs, if eee be begun, and yet not in haſte to 
execute thc fame: this ſo. ſigned, ſhe left with Mr. Daviſon. to carry to 
the Great Seal, to have it in readineſs as aforeſaid. And he, after the 
ſealing, and without her Majeſty's commandment, preſented it unto the 
| Lords without her privity, contemptuouſly. Notwithſtanding, upon the 
delivery . 
ion made by the Lords whether ber Majeſfy continued in that mind 
RE. ena of — Scotiſh Queen, he ſaid, ſhe held that courſe till; and 
upon farther queſtion made, ſaid her Majeſty would not be farther troubled 
with that .matter. Whereupon the Lords ſeeing no impediment, diſ- 
patched the execution, wherein Mr. Daviſon did break the ſecrecy her Ma- 
efty repoled in him, in delivering it unto. the Lords, and dealt very con- 
temptuouſly in not making her privy, knowing her mind to be to the 
contrary. For her Majeſty ſent Mr. Killegrew unto, him, commanding 
him, if it were not | 
\ when he told her Majeſty it was ſealed already, She aſked him what haſte? 
This a& ſo done by him, he being but a particular Counſellor, her Ma- 
jeſty doth take it a matter of high indignity and abuſe of her Counſellors, 


fince which time never any Counſellor in matters of far leſs importance 
proceeded without her reſolution or privity : which thing ſhe leaves to 
your Honours conſideration for puniſhment thereof. 


deliverance of ſpeech, but a voice ſomewhat low (which he excuſed by 
late ſickneſs) diſcreetly anſwered in ſort enſuing : Py 
My Lords, I am right ſorry, that an action of this nature, for the 
honourable proceedings a 
any thing more honourable, 
thereof be called into queſtion. Again, my Lords, I am moſt ſorry that 
her gracious Highneſs ſhould conceive ſuch an high diſpleaſure againſt 
me, as to crooks your Honours with me at this preſent: But as 
in all mine actions heretofore, I have been moſt faithful and forward to do 
her Majeſty's commandments; ſo in this, by * Honours favour, let 
me bear the teſtimony of my conſcience, that I have done nothing either 
wittingly or willingly, but as became an honeſt mari. And therefore, firſt, 
thai I delivered it unto the Lords without her commandment, or againſt 
her commandment ; let it be lawful for me with your Honours leave to 
roteſt the contrary: To that the Attorney anſwered, I ſaid not that you 
Llivered it unto the Lœds againſt her conimandment, but that you know- 
ing her mind to be contrary to it: Dawſon to that replied, Well, then, 
I defire to have the proofs ; whereupon the Sollicitor-General read his 
examination, wherein to the ſixth point he ſayeth, that after the ſigning 
and ſealing he made her not privy to the ſending down. Mr. — 2 to 
that anſwered; My good Lords, the Warrant for the execution was ſigned 
and ſealed by her Majeſty's expreſs commandment; which being ſo, I take 
it to be irrevocable in Jaw. Whereupon, by the Advice of the Lords it 
was ſent down, ſhe not being privy to ſending down, wherein I thought 
dealt as beſeemed me: for writs of execution do not uſe to come to her 


other reaſon I proteſt ; for I never had any private grudge or hatred againſt 
the Queen of Scots, but in reſpect of my Country ad Common-Weal. The 
Warrant reſted with me fix Weeks before I preſented it, and when I pre- 
ſented it, my Lord Admiral will witneſs I was ſent for. The place I 
held, I proteft I never ſought for; it pleaſed her Majeſty for ſome gra- 
cious opinion of me to prefer me thereunto. In which I am aſſured I 
have not committed any wilful error, but as an honeſt man ſhould do; 
for nothing in the world is more dear to me than my reputation. I con- 
feſs I ſaid to ſome Lords, I took it to be her Majeſty's pleaſure to proceed 
thercin, and I appeal to her Majeſty's own conſcience if I had not cauſe 
to think ſo. But the is my moſt gracious Sovereign, it is not my duty to ſay, 
if ſhe gainſay ; I will not ſtand in conteſtation with her, for it beſeems 
me not, and therefore I ſubmit myſelf to what puniſhment your Honours 
ſhall pleaſe to lay upon me. 
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er Miſprihon and Contempt. 


thereof to him, her Majeſty bid him uſe ſecrecy. And upon 


ſealed already, it ſhould not be ſealed ; and after, 
and a thing of the greateſt moment that ever happened ſince her Reign, 
Daviſen, with a comely countenance, repleniſhed with gravity; a fine | 


ainſt the Scot;/þ Queen, than which never was 
5 ſhould after the full and laudable performance 


Majeſty. That I was fo forward, I thought it my duty, and for no 
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(22) 
| To that the Sollicitor (Egerton) anfwered ; Mr. Daviſon, you do well 
to extol the honour of the proccedings, for it beſcems you, and to the 
truth was. But I muſt tell you the more honourable the proceedings 
were, the more is your contempt in not making her privy. In re- 
| ſerving the execution, I note her Majeſty's magnanimity, who not 
regarded the dangers of her own ſelf, to continue the other's life. And 
et her wiſdom is therein to be commended, who thought good to have 
it in a readineſs, with intention to have clemency ſo long as might be. 
In not conteſting with her Majeſty you obſerve duty, but by your means 
was a great contempt ; and farther, ſhe ſaid to you, you-ſhould uſe it 
with great (ſecrecy, | | 
To which Mr. Daviſon aid, I confeſs it; and the Sollicitor replied, 
Why then that was a caution not to do it without her conſent : ſo not- 
withſtanding your intention was good, it was a foul error. Whereto 
Daviſon rejoined, She is my moſt gracious Sovereign, as good a Miſtreſs 
unto me as ever any ſervant had, and what I have, I had it at her hands. 
I hope, therefore, my Lords think me not ſo unwiſe as to offend her, unleſs 
by overſight ; but that I did it wittingly or willingly, I proteſt I did it not. 
And notwithſtanding ſhe ſent Mr. Rilegrew that it ſhould not be ſealed, 
if it were not ſealed already; yet it proves not but that ſhe had a mind to 
do it when it was ſcaled. She ſaid unto me, What haſte? Whereto I 
anſwered, I had done it by her Majeſty's commandment, and that ſuch a 
| thing might not be dallied withal. Now, my Lords, the reaſons to move 
| me. t9 think it was her Majeſty's meaning, were ſundry and divers: 
firſt, the honour and juſtice of the cauſe; next, I knew „ ee arr 
from beyond the ſeas of her Majeſty's imminent dangers. Alſo I was 
privy to the proceedings at Fetheringbay. I was not ignorant of the doings 
in Parliament, Laft of all, the rumour of invaſion, the cries and tumults 
in the Realm; which moved me, having no expreſs commandment to the 
contrary, to do as I did. When he had ſaid this, Mr. Sollicitor read his ex- 
amination; where to the ſecond he ſaith, when her Majeſty bade him uſe 
ſecrecy, he ſaid he would be as careful and ſecret as ſhould need: to the 
third, he confeſſeth Mr. Killegrew came unto him, telling him, if it were 
not ſealed already it ſhould not be ſealed. To the ſeventh, after the 
Warrant was ſealed, her Majeſty aſked him, What haſte ? Whereto Da- 
viſan anſwered, tho' her Majeſty commanded me to keep it ſecret, and I 
told the Council of it, how can i be thought ill of for that? For her Ma- 
jeſty bade me expreſsly ſhew Mr. Secretary [/al/ingham thereof; my Lord- 
Chancellor muſt needs know it, foraſmuch as he muſt ſeal it. And her 
N made my Lord-Admiral privy thereunto; why then might I not 
make it known to ſome others that were chief Counſellors? To that, 
ſaid Mr. Attorney, Though Mr. J/al/ingham ſhould know it, yet it was 
not general. Mr, Daviſon anſwered, Neither was I verbally commanded 
to conceal it from the reſt, Then ſaid the Sollicitor, Another matter 
makes againſt you; my Lord-'Treaſurer did aſk you, whether it was her 
Majeſty's pleature ? And you anſwered, Vea. To that ſaid Daviſon, I re- 
member not that. 'T he Sollicitor reply'd, It is my Lord-Treaſurer's teſti- 
mony. And Davi/on rejoined, I reverence his teſtimony ; and proceeded, 
ſaying, my Lords, the cauſe is between her Majeſty and me; ſhe is my 
gracious dovereign, and I her ſervant, it behoveth me not to lay, if ſhe 
gainſay, neither could I, as I ſaid, conteſt againſt her; yet let me proteſt, 
that, in my own conceit, I have dealt as fincerely, ſoundly and honeſtly 
as any ſervant could do. Then ſpake the Lord Chief Juſtice of England, 
ſaying, By that, if ſhe aſked you, What haſte ? You might know it was 
her pleaſure to defer it, a9 therefore you to do it without her com- 
mandment was a great offence. Then ſpake Gawdie, the Queen's 
Serjeant: My Lords, four things I note that Mr. wag confeſſeth; 
fielk, that her Majeſty bade him uſe ſecrecy; next, the Warrant bein 
ſealed, Mr. Killegrew was ſent unto him, that were it not ſealed al- 
ready, it ſhould not be ſealed at all. Thirdly, he confeſſeth her 
Majeſty was content he ſhould ſhew it Mr. Malſingham, which proves 
ſhe minded to keep it from the reſt. And it had been his dut 
to have known her pleaſure; and therefore for ſo much as he confefleth 


this, 
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is very defective. 
Ex MS. penes 
Robertus Sherrell, 


| HE Proceedings againſt Mr. Daviſon in the Star-Chamber, by 
Commiſſion not read, but directed to theſe thirteen following: 


1. The Lord Chief Juſtice of England, as Lord Privy-Seal for that day. 
2. The Lord Archbiſhop of Canterbury. 
3- The Lord Archbiſhop of York. 
4. The Earl of I/orce/ter. 
5. The Earl of Cumberland. 
6. The Earl.of Lincoln. 
7. The Lord Gray. 
8. The Lord Lumley. 
Sir James A- Croft“. 
[* In the above Trial, called Croft. But in the Trial of the Earl of Arundel, 1589, 
ke is called A-Croft, See State Trials, Vol. I. p. 157-} 
10. Sir Walter Mildmay. 


11. The Maſter of the Rolls. 
12. The Lord Chief Baron. 
13. The Lord Anderſon. 

The ſum of that which was propoſed, and enforced againſt him by 

her Majeſty's Counſellors at the Law. 

The matter laid againſt him is a great and heinous indignity, as her 
Majeſty taketh it, committed by him in this laſt proceeding againſt the 
late Scotiſh Queen, which although it were in itſelf moſt juſt and honour- 
able, yet in the manner of dealing concerning it, Mr. Daviſon is charged 
by her Majeſty with want of Duty, &c. For whereas by the manifold de- 
fects of the ſaid S. Queen, and that in the judgment of all the Realm in 
Parliament her life was now to ſatisfy the Law, and thus neceſſary for the 


' 28 Martii 1587, 


Thovgh the above Trial of Mr. Daviſon is very full, yet, as the underwritten one, copied from a MS. in the Bodleian Library, under 
the Title Juridici, 7843. 862. pag. 235, being ſomething different, taken by an Eye-witneſs, and being ſhort, we hope it will 
prove acceptable to the Reader, eſpecially as it relates to the Treaſons of Mary Queen of Sceis; whoſe Trial in Vol. I. pag. 135. 


preſervation of the whole Realm, as was ſhewed ; yet her Majeſty, of her 
natural moſt gracious and merciful diſpoſition, after the fo honourable 
condition and proclamation of the 8, Queen's guiltineſs, notwithſtanding 
ſo many important allegations and vehement interceſſions, could not be 
brought to condeſcend to the execution ; rather deſiring by all means 
poſſible, if there were any hope of amendment and reclaim, to ſpare where 
ſhe might honourably ſpill, than to ſpill where ſhe might honourably 
ſpare ; and in this mind ſhe continued from October to the end of January. 
But when ſhe ſaw that her malicious enemies daily increaſed their wicked 
attempts againſt her and the ſtate, that rumours were ſpread and inſorma- 
tion given daily of attempts by invaſion, by rebcllions, by violence upon 
her Royal Perſon, to work a change and delivery of the faid S. Queen, the 
moſt wiſely reſolved at length to have a bill or inſtrument, ſigned accord- 
ing to Law and Juſtice, in a readineſs; whereby upon all occaſions or 
occurrences, ſhe might be executed : and this of ſpecial choice and truſt, 
ſhe thought good to commit to Mr. TING willing him to carry it to 
the Lord Chancellor, to have it under the Broad-Scal, but withal charged 
him to keep it very ſecret, and not to make any acquainted with it. The/ 
very ſame day he carried it to the ſeal, and the next day after having re ? 
ceived charge from her Majeſty, by the Lord-Admiral, that ſtay ſhould be 
made, if it was Bot ſealed; but he declared it was ſealed the da before, Ee. 
whereto the Queen reply'd, What needs that haſte? The next Da after this, 
(which was, I think, on Candlemas-Day) my Lord Treaſurer aſked him, If 
he knew what mind the Queen had towards the execution ? He anſwered, 
To have it go forward; and ſo ſhewed it to him, and after to the reſt of the 


Council, procuring their Warrant down to preſent execution, the Queen 
| having 
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(23). raight 
this, I take it to be a great Contempt, Indignity and Miſpriſion for him 
_ ... ty ſay his Intent was good; he thought it fo, is no Anſwer. Fourthly,” 

her Majeſty told him, {he thought of ſome other Courſe to be taken, and 
he gave her no Anſwer ; beſides, he confeſſeth he told the Lords it was 
lier Majeſty's Pleaſure upon ſuch a Demand made. Daviſm anſwered, 
that general Demand was made. Gawdie reply d here, it is the Lord 
Treaſurer's Teſtimony. Daviſon rejoined, let me have right; it was but 
privately demanded between my Lord-Treafurer and me. I will not 
ſpeak in Excuſe, but only to anſwer; I demand; Whether the imparting of 
it to the Wen 
an expreſs Commandment, and an F 4. Speech. The Lofs of my 
Place, I do not eſteem, neither weigh this Diſgrace; only her Majeſty's, 
Disfavour is the Thing that 'grieves rhe. © Then®Puckering the Queen's 
Serjeant began to ſpeak, aggravating Daviſen's Offence, and forward to 
accuſe, and yet ſeemed more rd forma tantum, than of any matter he had 
to charge him withal; mofe than had been ſpoken of before. Whereupon 
Daviſon anſwered, All this fpeech-is anſwered, but that I made her not 
privy ; wheteto I ſay, I made her not privy in reſpect my Lords of the 
Council * it not neceſſary, becauſe it was not fit ſhe ſhould be 
rivy to the Execution. I will not ſtand upon Terms, as I fay, for it 


4 


ef 3 


comes me not, but ſubmit myſelf to your Honours Cenſures. 
Then ſaid Jaye, Mr. Daviſin, to fay it was irrevocable: you are de- 
ceived, for ſhe miglit do it at her Pleaſure, Then ſaid Daviſon, I beſeech 
you, my Lords, make Means to her Majeſty that I may have her Favour; 
and for the reſt, I wave it not. Whereupon Wa willed Sir Falter 
Mildmay to deliver his Opinion; who began in Form following 
How honourable her Majeſty, our gracious Sovereign, hath dealt in 
all Juſtice, is known to all the World, againſt ſuch Cty by whom 
her Life ſhould have been taken away; whereupon Thottld'enfue, Subver- 
ſion to the whole State; upon the Proceedings whereof it appeared that the 
Scotiſh Queen was chief Author, dealing moſt ingratefully againſt her, 
who before Time had ſaved her from them that vehemently ſought her 
Deſtruction. © And notwithſtanding that her Majeſty might have proceed- 
ed againſt her as a private Perſon; yet ſhe granted her Commiſſion to great 
Perſons to hear what ſhe could alledge in her Defence. And albeit 
that upon the hearing thereof ſhe was declared to be Runs yet none 
could think Execution might be done without her Maje 4. expreſs aſſent. 
Then he dilated of the Proceedings of Parliament, the Petition, her An- 
ſwer thereunto, wherein he noted her Wiſdom in not being haſty in fo 
high a Matter; he ſhewed farther, how ſhe was contented to hear Am- 
baſſadors, if they could propound any Thing in her Defence. After- 
ward followed the Proclamation to notify the Proceedings paſſed unto 
the People; for People, ſaid he, be deſirous to hear of State · matters, and 
F warrant you itch to underſtand what we do here : herein, ſaid he, was 
Juſtice, Mercy, and Diſcretion.” Afterwards, upon the * . + and cries, 
| the thought it neceſſary to look unto it; upon this ſhe'fealed her War- 
rant, yet continuing her former clemency, not to put it in Execution ; | 
for as it was in her to grant that it ſhould be done, ſo ſhe might ſtay and 
defer it; which ſhe ſo meaning, it behoved her to truſt ſomebody, and fo, 
faid he, ſhe did this Gentleman, called unto her ſervice upon Truſt, who, 
for the Acqaintance that T have had with him, was worthy of that Place. 
This Truſt ſhe committed unto him, and 1 am forry, faid he, he was 
not in this ſo good a Servant as in all other 2 Surely he had 
notable Cautions, not to have preſumed in ſo great a Matter to have done 
any Thing without her Commandment. His Offence, ſaid he, I inter- 
pret in two degrees; an abuſe to the Truſt, and the Contempt: for the 
firſt ſhe willed him to tell it Mr. Fal/ingham, and it is no Excuſe to ſay, 
ſhe forbad you not the reſt: for you ought not to have told it unto any 
but whom ſhe would. Alſo, which gggravates your Offence, you told 
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Council be ſuch a Contempt: farther, there is Difference between 
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directed, then had it been 4 Commandment. Tour good Intention was 
no Anſwer; neither ought my Lords to allow of it, albeit per Caſe I could 
allow it, becauſe I know you: Alfo your fault is the greater, which you 
know. Fürther, you were near her, and had Time convenient to new 
her; heteof ſaid he, hath followed a greater Miſchief to the Queen's Ma- 


jeſty, which may turn ty all our Hindrance, foraſmuch as our Welfare 


depends upon her Well doing. Next, faid he, hath followed a Diſhonour 
to her Majeſty,” that ſhe having governed this Land fo long Lime in all 
Obedience, a Servant of hers in this Age, ſhould have fo ſmall Regard. 
| Now for my Opinion of the Offence, it reſteth to conſider what Punith- 
| ment is behoveful in ſuch à Caſe. . in this m_ are * 4 
; corporal; or pecuniiry ; pecuniary; by Fines impoſed upon OFenders'; an 

| pol the by Fe and lch ke. Nou, Tan hi, if the Fine ſhould 
be Jetundum quantitut:m delifti, I think he ſtiould not bear it; for I know 
his Eſtate. Surely leſs than ten thouſand Marks may not be ſufficient, 
Which tho“ it be too great for his Ability, yet is it too little for his Fault, 
Fhe Qualification; wherefore, reſteth in them where I doubt not he ſhall 
find Favour; next he muſt ſuffer Impriſonment during her Majeſty's 
Pleaſure; which muſt be reſerved to her merciful Mitig ation. 
And after him ſpake Manweid the chief Baron, who in the Beginning 
| of his Tale took ſo large a Scope, as many did judge he would be tedious, 
as he was indeed. Firſt, he declared how in the very Beginning the 
Queen of Stats btwrayed her Malice againſt the Crown of this Land when 
| ſhe was „ e France, at which Time ſhe made Letters Patents as 
Queen of England; 1 Majeſty's Stile, and ſhe quartered the 
Arms of Angland. Then he deſcended unto her doings when the was Dow- 
ager; how he excuſed her former offences by reaſon of coverture : then he 
declared her marriage with the Lord Darnley ; the Murder of her Huſband, 
| the Practices with the Biſhop'of Re; her Confpiracy with the Duke of 
Norfolk. To conclude, he couched the whole Hiſtory which any Way 

concerned her Life or Manners. At laſt he came to Mr. Daviſon's of. 
' fence, which he took in Law to be a Miſpfiſion ; and yet not every Com- 
mandment of the Prince tranſgreſſed, is a Miſpriſion: But, ſaid he, when 
one is put in Truſt in a Point of Juſtice, which is the Government of 
the Common+weal, there a Commandment tranſgreſſed is a Miſpriſion. 
For Example whereof, he cited à caſe there in that Place decided; mean- 
ing dir John Throgmortoh's "Cafe, as meny deemed. Alſo, ſaid he, if a 
Sheriff exerciſe his Office without an Oath, that is a Miſpriſion. And, 
ſaid he, if one have Power by Law to do a Thing; if he prevent the Time 
wherein it ought to be done, that is a Miſpriſion. And if a Judge for 
Expedition of Juſtice ſhould fit in Judgment before the Term, that is 
Miſpriſion. Now, faid he, this is a Miſpriſion, becauſe you prevented 
the Fime in doing it before you were commanded, altho' the Thing were 
lawful ; for you did fuftum, bar not ale Farther, by naming Mr. Wal- 

Jingham in Specialty, it was a ſecluding the reſt in generality. And alſo, 
if the Warrant were ſealed, yet was it not lawful to kill her, becauſe the 
direction was ſpecial, and not general. So then he concluded, the con- 
, tempt was great, and the puniſhment aſſeſſed by Sir Falter Mildmay wor- 

thily deſerved, whereunto he agreed. - 

Alfter him, ſpake Anderſon, Chief Juſtice, who ſaid, The Proceeding 
had been honourable, which he would not ſpeak of, being known unto 
all men, and having been ſpoke to before. But to come to the caſe in 

queſtion ; in the accuſation, ſaid he, de two parts, firſt, that Mr. Davi- 

/on, without her Majeſty's commandment ſent it down; and the ſecond, 
that againſt her commandment he made the Lords privy. For the firſt, 
he confeſſed; to the ſecond he ſaith ſhe bade him ole ſecrecy. The 

cauſes alledged by him are good, and yet the proceeding therein, that 

which cauſed the offence, the words, % ſecrecy, and not to cauſe it to be 


the Lords ſhe was pleaſed. For the Contempt, the Writ was not deli- 


publiſhed or 'known to any. Then he being one of her Majeſty's Coun- 
| | (2 WH 20 | ci}, 
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having not notice nor knowledge of this; and after, when ſhe conferred | 
with him about another courſe to be taken, he concealed from her what 
had been done therein. Theſe chief matters were proved by his own con- 
feſſion in an examination before taken and urged againſt him, both in reſ- 
pect of himſelf being bound to eſpecial obedience, not only as a ſubject, 
but as a-1.rvant; a counſellor, a ſecretary ſo much truſted, and yet not to 
keep ſecret, where ſpecial charge was given him; and in reſpect of the 
Queen, ſo good and gracious a Prince, ſo well deſerving of him, the foun- 
tain and head of all juſtice and authority amongſt us, and yet not to be 
made privy of the doing of ſuch an act of ſo great a quality and importance 
as that was, wherein ſhe had ſhewed herſelf always, (and that moſt appa- 
rently) whereof Mr. Daviſon could not be ignorant, both backward and 
unwilling to yield to that which all her Realm defired and ſued for at her 
Hands; yet Mr. Daviſon, contrary to her known mind, procurcd with 
ſuch haſte (of what good purpoſe in himſelf, this would not regard); but 
with apparent want of duty to his Sovereign, which did more appear 
in his concealing his proceedings when ſhe purpoſely talked with him of 
that matter as aforeſaid; all which they left to the Counſellors to judge of, 


Mr. Daviſon's Anſwer for himſelf. 


Otwithſtanding at the bar, whither he was brought by his keeper, 

Sir Owen Hepton, being faint by reaſon of his late ſickneſs, and car- 

rying his left arm in a ſcarf, benumbed I think by his late taken pally, he 
ſpake ſomewhat faintly, unaudibly ; tho' being required by his Commiſ- 
ſioners to {peak higher, yet defired favour to ſpeak as he could, which was 
to this effect: Firſt, proteſting that he was not guilty to himſelf of any 
wilful diſloyalty, or breach of dutyg-but that he did always fince his firſt 
employment in her Majeſty's ſervice, endeavour to bear himſelf moſt ſer- 
viczable and unblameable ; and he took therein her Majeſty's own ſelf 
and God to witneſs ; confeſſing alſo, that his {kill and experience was not 
yet great in this latter kind of ſervice, whereto he was without his ſuit and 
above his expectation called; and for the matter proteſting alſo, that he 
would not for any danger, no not preſent death, in juſtifying himſelf, diſ- 
cloſe any private ſpecch or commandment that paſſed betwixt her Majeſty 
and him; nor would he by any means enter into any affirmation or ayow- 

1 


} 


ing down the Warrant, he did it not without the opinion of the Cou 


ing, which could not ſtand with his dutiful regard to her Majeſty's ho- 
nour, &c.- but would admit all that againſt him: and farther, that he 
would not in any part diſclaim my Lord Treaſurer's reports or teſtimony 
againſt him, But to the matters, he anſwered, firſt, That he was ſorry 
that a fact of that importance and neceſſity, fo honourable and profitably 
for the Commonwealth, ſhould be fo heavily taken againſt him; wherein 
he might take it on his ſoul, that he did nothing but that which in his un- 
derſtanding might beagreeable to her mind, neither did he othcrwiſe con- 
ceive of her meaning and purpoſe ; and that upon theſe inducements : 
Firſt, the conſideration of the thing itſelf, fo juſt, ſo neceſſary, ſo ho- 
nourable, ſo vehemently ſued for by the "ele Realm. Secondly, in 
conſideration of her Majeſty, ſo gracious and wile a Prince, ſo loving and 
careful of her Subjects and Commonwealth; and more ſtrongly in conſi- 


deration of her words, which ſhe uſed at the firſt delivery of the bill. Now 


you have it, let me be troubled no more with it. Beſides the ſufficiency and 
perfectment of the ſaid inſtruments for the ſaid purpoſe, which was had by 
her directions, viz. as under the Great-Seal, all which were in his un- 
derſtanding proof enough what her meaning was, neithcr was there any 
apparent and direct countermand, without the which he took that inſtru- 
ment to be irrevocable, For the charge of ſecrecy, he conceived her mean- 
ing was, that it ſhould be kept from the common and publick knowledge 
only; for ſhe being a Prince ſo wiſe, did in his judgement conſider what 


violent attempts the favourites of the S. Queen might by likelihood offer 


in that deſperate plunge, if it ſhould be known that ſuch a Warrant was 
ſigned for her execution, and not from her Council. For her Majeſty's 
ſelf after willed in his way to the Lord Chancellor, to impart it to Nur 
Francis IV/alſingham, that then lay ſick at his houſe at London; herſelf 
made my Lord-Admiral privy to it, in ſending him to ſtay the Seal ut ſupra, 
and my Lord-Chancellor by ſcaling muſt needs have ſome knowledge of 
it; and then why ſhould he think the Council ſhould not know it, being 
Prixy-Counſellors and Counſellors of Eſtate, if he imparted it to none but 
to my Lord- Treaſurer, and he to the reſt, and that excuſably in regard of 
the great credit and truſt that her Majeſty uſually repoſeth in my Lord- 
Treaſurer for matter of greateſt moment and weight. Secondly, for ſend- 
ncil, 
and 
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- broken, the priſoners gone, that Londen was fired, and her 
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iaſte, he might gather what her intent was. Mr. Daviſon ſaith, he ex- 
Moy. it by Ft the Commonweal, which à man may term blind love, 


« 


whick is no excuſe, but it remaineth a Contempt, and a Contempt is a 


Miſpriſion; and yet is not every Miſpriſion a Contempt? If a man do a 


thing without a warrant, it is a Contempt; and ſo he concluded this to 
be a great offence worthy the puniſhment inflited upon him: and ſo ended. 
After him ſpake the Maſter of the Rolls, agreeing with the cenſures of 
them that ſpake before; and that Mr. Daviſon's great Zeal made him for- 
det his- duty: alſo ſaying, that the point did reſt, whether he did know 
© Ce” ajeſty's pleaſure it ſhould be ſtayed, which, ſaid he, appear- 


eth by his own confeſſion; and therefore, in fine, he agreed with the 


'cenfures. © | | i 
3 ſpake dir James Croft, who ſaid not very much, and yet ſpake 


* : v4 
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ſomewhbat: that he loved the man well, and ſo had cauſe, ſaying, that he 


Had no lack of 
ſcribed in opinion to the former judgement. 


1 


good- will; but yet had grieyouſly offended. So he ſub- 


After him ſpake the Lord Lumley, who divided the offence into two parts. 
Firſt, The negle& of his duty; and ſecondly, The breaking of his duty: 


ying further, that the Judges had told the law, and we muſt believe 
— that it is within the compaſs of a Contempt. The matter, ſaid he, 
is evident: for firſt, her unwillingneſs in the Parliament was a ſignifica- 
tion of her mind, which he let lip. And farther, in ſaying, that ſhe was 

f that mind till, ſurely you ſpake without the book, which was a very 
bold part ; for you ought to have told them how dutiful it was ; pets Sir, 
you took a worſe courſe, that ſuch a high matter by your perſuaſions, as 
it ſhould ſeem, ſhould be done without her privity. Why ſaid he, what 
in abuſe of the Counſellors was this? Surely a great abuſe! and if it were 
4 fault againſt them, much more againſt her Majeſty: this is one of the 
higheſt offences, by my trowth, (for ſo he eme that ever ſubject did a- 

ainſt the Prince; and tho you were my brother and heir (before God I 
peak it), I think the puniſhment too little; yet with no offence to you, 
but for the qully of your fault. But, I ſay, had a greater fine been im- 
poſed upon you, I would eaſily have agreed thereunto. 

After him ſpake my Lord Gray; who ſaid, Two points were ſpoken of: 
the firſt, touching the Queen of Scots; and the next, Mr. D of · 
fence. For the Fr, ſaid he, it is largely diſcourſed: for the laſt, my 
good Lords, let me crave your farther examination. His offence is made 
the more for divers circumſtances ; the firſt rircumſtance is, for that it was 
for execution of a Queen; but what ay wa Surely ſuch a Queen as prac- 
tiſed moſt horrible treaſons againſt our ſovereign Queen! ſuch a Queen, 
as conſpired the overthrow of the whole State! yea, ſuch a Queen, that 
ſought the ſubverſion of Chriſt's true Religion, to bring our ſouls head- 
long to the devil! So then, my Lords, the taking away ſuch a Queen, 
can no way aggravate his fate. The ſecond circumſtance is, his breach 
of ſecrecy, which he excuſeth, that he told it but to the chief Counſellors : 
whereas Mr. Walſmgham, my Lord-Admiral and Lord-Chancellor, either 
by neceſſity, or commandment from her Majeſty, did know it undoubted- 
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At, the fault is bad; and it is the worſe, becauſe by her ſaying what 


(26) 
ly. Whatfotver my Lords before me have thought; his anſwer in the 
behalf doth ſatisfy me, ſo I am reſolved. For the third point, ſhe aſking 
what haſte? and he afterwards, to ſend it down without her privity, here, 
even here, is tlic full proof of the Contempt ; here is that, that caules the 
offence, which he ſeemeth to acknowledge, yet with two conſiderations : 
the firſt, the ſeditious tumults within the Realm; the next, advertiſe- 
ments from Jreland, and beyond the ſeas. Now, my Lords, muſt not 
theſe conſiderations move him rather to put himſelf in her Majelly's mer- 
cy by dealing without her commandment, than commit her Majeſty tothe 
mercy of her foes by obeying her? For had that other thing happened 
(Oe God forbid), that her Majeſty would have miſcarried, and then this 

arrant ſigned and ſealed had been found in Mr. Daviſen's hands, 
wanting nothing but execution, ſhould we not then have judged him a 
traytor f ſhould we not have torn and rent him aſunder? Surely, my 
Lords, I ſhould then have thought him more worthy of ten thouſand 
deaths, than now of the leaſt puniſhment that may be inflicted upon 
him; for each of us, in prefervation of our Country, ought to loſe our 
lands, our livings, and facrifice our bodies; howbeit, I excuſe not his 
offence, neither do I agree it as a Contempt, and I agree with the puniſh- 
ment; and yet I think his fault proceeded from a very good zeal he bore 
unto his Country: and I pray God, that that peculiar ornament of pity 
and compaſſion wherewith her Majeſty is ſingular, may be ſo extended to- 
wardshim, that all good ſubjects, by his example, may neglect their own pri- 
vate hindrance or diſgrace in reſpect of the furtherance of the Weal publick. 

After him ſpake the Earl of Lincoln, who, for his opinion, thought it 
was but negligently done, and not contemptuouſly ; but had 1t been done 
in contempt, he would have then thought Fine and Impriſonment no 
ſufficient puniſhment for an offence of that quality ; yet the Offence being 
as it is, for company, ſaid he, I agree to the Fine: but in mine opinion 
it is too much, ſaving that I know her Majeſty is merciful : and for the 
reſt, I agree with my Lord Gray. | 

The Farl of Cumberland repeated the caſe, neither aggravating nor 
denying the offence; but briefly concluded, he agreed in opinion with 
Sir Walter Mildmay. | 

And the Earl of Worceſter ſaid nothing, ſaving that he was of the ſame 
mind with Mr. Chancellor, that ſpake firſt, 

After him ſpake the Archbiſhop of York, ſpeaking, as he was, like a 
Biſhop, rather than a Judge, to decide a matter which did concern the State; 
for he inveighed againſt Mr. Daviſon's offence by places of Scripture : 
Obedience, ſaid he, is the only virtue, and Diſobedience the contrary ; 
and God requireth nothing elſe but obedience, St. Paul ſaith, Let every 
ſeul be ſubjeft unto the higher powers, &c. And when Jaſbua was appointed 
Ruler over [ſrael, the People ſaid, They would obey him in all things, If 
then _—_ ought to obey a Prince in all things, much more in thoſe 
things which be good. I am ſorry, ſaid he, for Mr. Daviſon, for he did 
it neither wittingly nor willingly, as I think certainly, but of a good 
mind to cut off our common enemy: that it was a good deed, muſt 
needs be confeſſed; but that it was not well done, muſt needs be granted. 


To 


and therefore no preſumption in him; and in his own judgment, he had 
ſufficient warrant ſo to do by the firſt delivery of it from the Queen her- 
ſelf. Then conſidering the troubleſome rumours that were then abroad, 
and that information came daily from Ireland and Wales of forces of peo- 
ple in arms, and the report ſcattered abroad that fy wing , le was 
ajeſty made 
away, amongſt theſe terrors what ſhould I do? Did I not that which 
any honeſt man and good ſubject would do in ſuch a caſe ? Further, it is 
not cuſtom in court that particulatities ſhould trouble her 1 in the 
execution of any ſuch bills: but when ſhe hath given, by her Royal aſſent, 
warrant, authority and life to it, the reſt for the manner and means of 
execution is left to the Council ; and for all other circumſtances of time, 
when; of place, where; of perſons, by whom; eſpecially in this cauſe 
when her Majeſty had ſaid expreſsly that ſhe would not be troubled any 
more with it. Thirdly, for the not imparting of it to her upon her com- 
munication with him, Cc. I had it by me five or ſix Weeks before 
< ſhe ſpake any thing more of it, and was very unwilling to trouble her 
© any more with it, 3 remembring her words.” | 
This was the effect of his defence, not uttered continuately, as J have 
ſet it down, but interruptly to the particulars as they were objected, in 
much more forcibly large and choice terms; but I think that T hand not 


left out any thing of weight. After this, the Commiſſioners __ to 


ſpeak judiciouſly unto the matter, whoſe Speeches I will by way of abridge- 
ment note, where any thing was ſpoken different from others, and eſpe- 
cially notable ; for moſt of them had the ſame beginning of the Scorifh 
Queen's demerits, &c. - 


EC 


The firſt that ſpoke was Sir Walter Mildmay, 


He handled eloquently the great cauſes the Queen had to deal ſeverely 
with the S. Queen, and the importance of the Parliament thereto, and 
her Majeſty's patience in forbearing, her wiſdom in being willing, 
her natural and accuſtomable clemency in being flow ; and compared her 
flacknefs with Mr. Daviſon's haſte, tho' he knew her mind herein very 
well. hen he ſhewed, that ſuch things might not in any wiſe be ex- 
torted from Princes, and that perſuaſions and entreaties are the uttermoſt 
that ſubjects can offer ; for the Prince's Heart is in God's hand to diſpoſe 
of, As for the Council, it is known that no Prince's Counſellors are 
farther made privy to any thing, than that it pleaſeth the Prince, and of- 
tentimes that is imparted to one that is concealed from another with great 
cauſe ; and therefore you ſhould not preſume farther than you had expreſs 
leave, much Jeſs to have been an encouragement to the reſt to proceed 
therein upon your own opinion, howſoever your deſire was for the end 
good and honeſt, eſpecially ſeeing there hath not been the like example. 
do he concluded that the puniſhment ſhould not be in regard to the man's 
ability, but to the quantity of the Crime committed, (by his judgment) 


ten thoufand 'marks, and impriſonment during her Majeſty's pleaſure. 
To which all after agreed, 


VoI. VII. 
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2. Sir Roger Manhode, Lord Chief- Baron. 

The ſecond, ſhewed at large the Stotiſh Queen's perpetual evil mind 
to our Queen, to bereave her of her Crown in her life-time, as her uſurp- 
ing the Arms and Stile of England in poſſeſſion, when the was firſt (out 
of the ſhell) married into France, her diſſembling of it in her Widowhood, 
by laying the fault upon her Jate huſband, and yet then ſeeking to be 
proclaimed Heir apparent in the life of her eldeſt filter, (for ſhe never call- 
ed her dear ſiſter) which was a dangerous ſtep to her purpoſe. After, in 
her ſecond marriage, her bloodineſs in conſenting to her huſband's mur- 
der, and upon that, flight and deprivation ; her protection here by our 
Queen not only in life, but in honour ; yet her aſſenting to the purpoſes 
of the Duke of ab hon and yet after that, tho' then our Queen would 
not ſuffer her for that to be touched, nor any way diſabled, as man 
would have had her, not only agreeing to traitorous plots, but alſo com- 
plotting with them, and therein going beyond them all, ſo as we could 
never be in quiet, but we had a Somervile, and then an Alden, then a 
Throckmorton, then a Parry, and now lately Abington and Babingion; her 
Majeſty at length was forced to uſe a little ſeverity with her accuſtomed 
mercy, and one ounce of one with ten of the other. For even in this 
proceeding againſt her, ſhe might have been by the Statute of Edward III. 
by a Jury of Eſquires and Gentlemen, attainted and burned, and her 
blood corrupt; yet her Majeſty did chuſe by a new order to deal more 
honourably with her, Then he came to this fact of Mr. Daviſon's, 
which he amplified by the conſideration of her Majeſty's mind in all this, 
proceeding as the other did before: the thing he took to be Miſpriſion 
and Contempt in our Law, puniſhable by Fine and Impriſonment ; and 
he ſaid, that Miſpriſion and Contempt is to do any thing contrary to, 
or beſides rhe Prince's commandment in point of Juſtice, not in other 
things; as Juſtices of Meſiminſter to fit out of Term, to raze Indictments 
or Records; and ſo he gave other examples, as in the Miniſters of the 
Law, viz. Sheriffs to execute their offices, to return Knights to the 
Parliament without their Oaths. So this thing then being ſo high a point 
of Juſtice, was not in any reſpect to be done otherwiſe than her Majeſty's 
expreſs commandment would bear, eſpecially not with ſuch haſte, when 
ſhe expreſsly declared her mind to the contrary ; wherein Mr. Daviſon 
may ſcem by this haſte, if her Majeſty had any other purpoſe, to have 
prevented her, and God might otherwiſe have turned her mind ; for it is 
not ſtrange to hear of mutation in her Majeſty in reſpect of this, as in the 
execution of the Duke of N:rfo/k, day and day was appointed, and often 
her Majeſty declared her unwillingneſs and lothfulneſs to have put him 
to death, if otherwiſe the law might have been ſatisfy'd. The command- 
ment to impart” it to Sir Francis WValſmgham in eſpeciality, was an ex- 
cluding the reſt in generality ; and farther, what he told my Lord-Trea- 
ſurer could not be gathered of her Majeſty's words, but rather the con- 
trary ; and the —— was not fo peremptory and irreyocable as he 
took it, nor a ſufficient Warrant for any kind of progeeding againſt the S. 

Queen, neither for the aſſociates, nor for any other: for the laſt Statute, be- 
ſides the condition and proclamation, doth require the Queen's direction, 
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ſel to every Counſellor; fo then his offence was a diſobedience, and a great 
fault. He alledgeth in excuſe, I think, a good intention, but that ex- 
cuſeth not the fault: for obedientia ef melior quam ſacrificium. And St. Paul 
ſaith, Non facimus malum ut inde veniat bonum. Therefore, ſaid he, the of- 
fence was great, too dangerous; for, in ſuch a caſe, one would be twice ad. 
viſed, if he were either | E 
with the puniſhment aſſeſſed, and ſo ended his ſe mom. 
Then ſpake the Archbiſhop; of Canterbury, That the matter had been 
opened z firſt; concerning the doings af the Scotiiſh Queen, whom he thought, 
living and dead, was ordained to diſturb and trouble the ſtate. of England. 
Then concerning Mr. Daviſen's offence, Albeit, ſaid he, that which is done 
could be withed to be otherwiſe done, yet none I 5 5 could wiſli it undone; 
whatſoever he did, in my opinion, ſaid he, he did it in the ſuperabundant 
zeal of Religion unto hor Ns and love to the Commonwealth, [Theſe 
be great arguments, ſaid he, and yet no excuſe: for modus non fuctum efficit 
culpam; altho* the act were good, yet can I not excuſe him in the circum-- 
ſtance, houbeit, ſaid he, the mercy in the Prince in deferring it was ſevere; 
for there is'a ſevere mercy, as — 5 a merciful: ſeverity: for it is written, 
He flew Og the king of Baſan, for hit mercy anduruth for ever. Vet, ſaid he, 
mercy in 2 Prince To not to be reſtrained; and therefore, becauſe the ex - 
ample may be dangerous hereafter, that Counſellors may preſume to do 
without the commandment of the Prince, which is a miſchief more into- 
lerable than an inconveniency; therefore I agree to that puniſhment which 
is before agreed, tie | | 


Laſt of all ſpake Mays, Chief Juſtice, who ſhewed the Cauſe, and ſaid 


farther, That to every Contempt a commandment was not neceſſary, which 
in my opinion was needful to be proved; for, ſaid he, the Biſhop of Min- 
cheſter came to the Parliament, and afterwards departed without licence, and 
therefore had a grievous Fine ſet upon him. Myſelf, ſaid he, am a Juſtice 
of the King's Bench; in the Term we hear of matters of Treaſon, by 
the reaſon of our office; and out of the Term, by Commiſſion of Oyer and 
Terminer aſſociate with others: if, ſaid he, a Commiſſion ſhould be direct- 
ed unto me and others of Oyer and Terminer for a matter of Treaſon, and 
we ſhould arraign the Perſon, and adjudge him to die, yet would I not 
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To reveal ſecrets was bad: for her Majeſty imparts not each part of het eoun- 


oneſt or wiſe. Laſt of all, he concluded he agreed 


I. The Arraignment of Mr, Daviſon, G. 


" 


30 Els, (28) 


0 to execution; and yet the Commiſſion is to hear and determine. 
Surely, I think you meant well, and it was bonrm, but not bene. Finally, he 
agreed tlie puniſhment ſhould be as it was firlt of all aſſeſſed. But farther, 
ſaid-he, I muſt tell you, that forſomuch as the fault is yours, it declares her 
Majeſty's fincerity, and not privity in this action, and that ſhe is offended 
therewithal. Farther, my Lords, I muſt ſignify unto you from her Majeſty, 


that foraſmuch as the Lords of the Council were abuſed by Mr. Daviſon's 
| relation, in telling them ſhe was pleaſed, and that which they did was for 


her fafety, upon his wrong information, the Lords be ſorrowful becauſe 
they were abuſed by him z therefore her Majaſty imputeth no fault to any 
oh the Counſellors, but only to him; and the reſt ſhe doth: diſburthen of 
This faid; Mr. Daviſon craved leave to demand one queſtion, and make 
one petition. | „ 6 x 
For your queſtion, ſaid #raye, I think it was never the order in this 
Court, after the matter is heard judicially,. to anſwer any queſtion, which 
Sir Walter Mildmay affirmed ;) but for your pr Ion ro0 may ſpeak. 
Truly, my. Lords, faid Daviſon, my queſtion 
own.conſcience ſhall ſeem; reaſonable. 
Mhereat they neither gave him leaye not denied him. 1 
Whereupon Daviſon ſald, If this Warrant, being ſigned and ſealed, and 
Thould have fortun- 


4 


left with me, and. wanting nothing but execution, it 
ed her Majeſty ſhould have-maſcarried, whether then 
Nay, . ſaid Mraße and Mildmay, now you enter into that which is diſ- 
cuſſed already: yea, ſaid Manweoed, that queſtion was moved by my Lord 
ray. | e K . 23 | 
Well then, ſaid, Daviſon, I, will riot ſeek for preſent enlargement of my 
liberty, nor releaſe of my, impriſonment, altho my body be not well able 
to endure. it; only let your Honours clear me, I beſeech you, of all blemiſh 
of diſhoneſty, and be mediators for me, that I remain not in her Majeſty's 
disfavour and diſgrace: for L proteſt L ſhall be contented with any condi- 
tion and ſtate of life wWhatſoeven, if I may have her Majeſty's favour. 


Whereunto the Lords, univerſally. anſwered, he ſpake like a good ſub- 
ject. And ſo the Court aroſe “. e ee 4 5 | 
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and that muſt be either general, that all men may doit, which is not here 
| the gps or particular, who, or by what means: neither is there here any 
uch, eſpecially her Majeſty having no knowledge of the thing done. 


Further, ſhe was the Queen's priſoner, and therefore no man might pre- 


tend to take her away, or deliver her without ſpecial privity from the 
Queen: and laſtly, he ſhewed, that the good intent was no warrant: to 
tranſgreſs duty; whereof he put a caſe or two, as where Judgment of 
death is given againſt one, and the Sheriff, for that he is a notorious 
thief or traytor, will hang him preſently, before the Juſtice depart out 


of town. 2 
3. Lord Anderſon. 

He noted a difference in law between Miſprifion and Contempt, that 
one was larger than the other, and both in point of Juſtice, and might be 
when the Warrant of a Juſtice, or a Commiſſioner's Letter in ſuch mat- 
ters is not directly and ſtraitly obſerved ; and urged, that a Secretary ſhould 
be ſecret, and that it was his duty to have an expreſs commandment. - 

4. Sir Gibert Gerrard, Maſter of the Rolls. 

He handled the ſame matter that before is ſpoken by others, but ſome- 

what otherwiſe. | | 
| 5. Sir James A-Croft. 2 

He ſhewed his mind indifferently, with proteſtations of his good-will 
and good-opinion of the man ; that it was a rare example, and commit- 
ted, as he thought, for want of experience more than for want of duty. 

| 6. Lord Lumley. | | 

He was fomewhat ſharp. Such Commiſſions of execution are ſent to 
Sheriffs; you, no Sheriff, ought to be very particular for ſuch great per- 
ſonages; you had no more Commiſſion than I, &c. and of likelihood you 
have hereby prevented other good purpoſes, which God might have put 
into her Majeſty's Mind, and herein you have ſeduced ſo many grave 
Counſellors, &c. If you were my brother, I would think ten times: ſo 


much to be little enough, &c. 
7. Lord Gray. 


2 propoſed very 3 the great exigence the good Gentleman 


was in at that time: My good Lords, conſider, quoth he, and call to mind 
in what caſe we were daily, there came advertiſement of forces come and 
arrived in Ireland, in MWales, advertiſements from abroad, from our Pro- 
vinces at home, even within fifteen miles of this City, of riſing, firing, 


breaking up holders, yea of the deſtruction of her Majeſty's Royal Perſon : 


if otherwiſe than well had come to her Majeſty's Royal Perſon, which of us 
would not have run to him, and torn him with our hands? My Lords, why 
ſhould Daviſon be more zealous and forward for his Prince than we? After 
he replyed to that of my Lord Chief Baron, that the telling of Sir Francis 
Fal/ingham did not exclude the reſt, as he proved, but rather implied and 
preſuppoſed that the reſt ſhould know it : for without this eſpecial informa- 
tion, he being ſick in his houſe, and ſo abſent from the Court, could not in 
any due time” have knowledge of it. After he agreed to the Puniſhment, 
but wiſh'd that her Majeſty ſhould have compaſſion on him to encourage 
others that were zealous to deſerve well of her and the State, and ſo he 


ended. Vulgigue ſecutum ultima murmur erat. 
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de libera, tenta fi perfiflat, & habe ſecundam juſſionem he concluded, he did 


8. Earl of Lincoln faid little to the purpoſe.  - 

9. Earl of Cumberland was very ſhort. 

10. Earl of Morcgſler was ſhort, and as before. 

11. Archbiſhop of Yorkdiſcourſed theologically of the ity and wor- 
thineſs of the virtue of Obedience, even ſt icy to Princes in all things: and 
that non faciendum malum ut inde veniat lonum, adding the difference be- 
tween bonum and bene, (as before my Lord Chief- Juſtice of Juſlumand juſte, 
which I forgot afore to relate) and good intents do not make the fact ex- 
cuſable, and that he ought to have a direct, expreſs, and iterated command; 
whereto he cited a Rule out of Civil Law, (wherein he ſaid he was ſo ſound 
and converſant) to this purpoſe, If the Prince commanded aliquid magnum 


agree to the puniſhment, but was ſorry that Mr. Daviſon, of whom he had 
heard ſo well, ſhould fall into this cauſe, he could not help it; a wiſer man 
might have been led with zeal, and none of us would have it undone. 

12. Archbiſhop of Canterbury, having ſaid firſt ſomewhat of her who 
troubled us all both alive and dead, and theologically of miſericordia puni- 


. 


ens, as out of the Pſalm, where God plagueth the enemy of his Church, 
for his mercy endureth for ever; for this preſent matter, he ſaid, non fac- 

tum ſed modus was in queſtion, a thing done, as he thought, unfeignedly 
of zeal, and that which might have been better done. in conſideration of 


her Majeſty's purpoſe to forbear her death, which could not be unknown 


to Mr. Daviſon; for ſuch things are by no means to be wreſted from 


uded it rather a miſchief than 
an inconvenience, and ſo agreed to the puniſhment. | | 

13- Wraye, Lord Chief-Juſtice. He, as Chief, concluded the matter, 
and pronounced Judgement 3 upon the grounds alledged before 
of others, which he enforced, &c. And after, as from her Majeſty, ſpake 
ſomewhat to juſtify her proceedings in all theſe matters, = to declare 
that ſhe did not for this impute any fault to her Council, for that they 
were miſled by this man's undue ſuggeſtions. _ | 

Mr. Daviſon ſubmitted himſelf to the Judgement of the Queen's mercy, 
and requeſted that he might propoſe a queſtion, which he took upon his 
credit to be ſuch as they would not diſlike, and therefore he had leave; and 
a requeſt. His queſtion was, If this being in my hands, her Majeſty had 
miſcarried, what ſhould have become of me? To this, Sir Walter Mild- 
may and my Lord Chief-Baron anſwered, that my Lord Gray had moved 
it already. His requeſt was not for mitigation of his fine, nor for enlarge- 
ment of priſon, altho' he could never in all his life worſe bear it than now; 
much leſs for his former eſtate : but only that he might, with her Ma- 
jeſty's favour, d He condition whatſoever, anon them to be in- 
terceflors for this. Nothing to this was ſaid, but they aroſe and departed. 


* Theſe I am ſure are the principal matters by any of them uttered, ſg 
© far as by myſelf, or by my conference I could recall to mind.“ 


Ex Autographo Gulielmi Nutti, gui oculatus teſtis adfuit. 


* Dawi/on thus excuſed himſelf in an apologetical Diſcourſe of his to Walfngham : The Queen, ſays he, after the departure of the French and Scotiſb Ambaſſadors, of her 
own motion, commanded me to deliver her the Warrant for executing the ſentence againſt the Queen of Scots. When 1 had delivered it, ſhe ſigned it readily with her own 
hand: when ſhe had fo done, ſhe commanded it to be ſealed with the Great Seal of England; and in jeſting manner ſaid, Go tell all this to Falfngham, who is now ſick, 
altho' I fear he will die for forrow when he hears it. She added alſo the reaſons of her deferrivg it ſo long, namely, left ſhe might ſeem to have been violently or malicioufly 
drawn thereto; whereas in the mean time ſhe was not ignorant how neceflary it was: moreover, ſhe blamed Paeulet and Drury, that they had not caſed her of this care, 
and wiſhed that Fajinghan would feel their pulſes touching this matter. The next day after it was under the Great-Seal, ſhe commanded me, by Killegrecu, that it ſhould 
not be done: and when I had informed her that it was done already, ſhe found fault with ſuch great haſte; telling me, that in the judgment of ſome wiſe men, another courſe 
might be taken. I anſwered, that that courſe was always beſt and ſafeſt which was moſt juſt. But fearing leſt ſhe would lay the fault upon me, (as ſhe had laid the put- 
ting of the Duke of Nor/0/4 to death upon the Lord Burleigh) I acquainted Hatten with the whole matter, proteſting that I would not plunge myſelf any deeper in ſo 
great a buſineſs. He preſently imparted it to the Lord Burleigh, and the Lord Burleigh to the reſt of the Council, who all conſented to have the execution haſtened, and 
every one of them vowed to bear an equal ſhare in the blame, and ſent Beale away with the Warrant and Letters. The third day after, when by a dream ſhe was told of 
the Queen of Scots death, I perceived that ſhe wavered in her reſolution, I aſked her, whether ſhe had changed her mind? She anſwered, No: but another courſe, ſaid 


me, might have been deviſed. And withal ſhe aſked me, whether I had received any anſwer from Pacriet? Whoſe Letter when I had ſhewed her, wherein he flatly re- 
fuled to undertake that which ſtood not with honour and juſtice ; ſhe waxing angry, accuſed him and others who bad bound themſelves by the Aſſociation) of perjury 
and 


- 


be ſuch as in Jour. 


„ 


G (29) % 5. The/drraighment of Sit R. Knightly, G. (61 


ine. , : OD ir Drince? 1 ing; are, ſaid ſhe, who will do it f. ke: 
| r as thoſe that had promiſed great matters for their Prince's ſafety, but would perform nothing; yet there are, ſaid ſhe, who will doit for my ſike; 
he eee would be; an PE, into how great Gar the would bring Pazolet and Drury by it: for if ſhe approved the fact, 
her, | ſhe would draw upon herſelf both danger and diſhonour; not without cenſure of injuſtice; and if the difallowed it, ſhe would utterly undo men of great deſert, and their 
her whole poſterity. And afterwards ſhe gave me alight check the ſame day that the Queen of Scott was executed, becauſe-ſhe was not yet put to death. Camden s AH. in 
ded | Kennel « Hilt. of Reglrnd, vob Bo Bra afs os 5,51. Poop ett #2 r : | ; TY 
| Freebairn, in his Life of Mary Queen of Scots, p. 269 ſays, Queen Elizabeth ſent orders to, Pazw/et, on whoſe obedience ſhe could reckon with certainty, for committing 
ſty, of any act of barbari ty to make away with his priſpner, the Queen of Scots ; and p. 270, 271 and 272, inſerts a Letter from Waſfingham and Daviſon (her two Secretaries) 
on's to Sir Amyas Pawlet, with his anſwer, which were nd among Sir Amyas Pawlet's Papeis ; a copy of which, tranſcribed from the originals, were tent to Dr. Mackenzie, by 
for . Cburcb Coileg: l | a * n | > 
"od Mr. John Urry, of Chrift IE: The LETTER 'worote to. Sir Amias Pawlet and Sir Drew Drury. | 
8 © -A FTER our hearty commendations, we find by a Speech lately made by her Majeſty, That ſhe doth note in you both a lack of that care and zeal for her ſervice, that 
any 6 A ſhe looketh for at your hands, in that you have not in all this time (of vourſelves without other provocation) found out ſome way to ſhorten the life of the Scots 
N of © Queenz/ coufidering the gteat peril ſhe is hourly ſubje@ to, ſo long as the ſaid Queen ſhould live; wherein, beſides a kind of lack of love towards her, ſhe woyders greatly 


© that you have not that care of your own particular ſafeties, or rather the preſervation of Religion, and the publick good and proſperity of your Countries that reaſon and 
| © policy commandeth ; eſpecially, having fo 3 a warrant and ground for the ſatisfaction of your conſciences toward God, and the diſcharge of your credit and reputa- 
< tion towards the world as the oath of affociation, which you both have ſo ſolemnly taken and vowed; eſpecially the matter wherewith ſhe ſtandeth charged, being ſo 
clearly and manifeſtly proved againſt her: and therefore ſhe taketh it moſt unkindly, that men profeſſing that love towards her that you do, ſhould in a kind of ſort ſor 
© lack of the diſcharge of your duties, caſt the burden upon her, knowing, as you do, her indiſpolition to ſhed blood; eſpecially, of one of that ſex and quality, and ſo near to 
© her in blood as the faid Queen is. Theſe reſpects, we find, do 8 trouble her Majeſty; who, we aſſure you, hath ſundry times proteſted, that if the regard of the 
danger of her good ſubjects, and faithful ſervants, did not more move her than her own peril, ſue would never be drawn to aſſent to the ſhedding of her blood. We thought 
© it meet to acquaint you with theſe: ſpeeches lately paſſed from her Majeſty, referring the fame to your good judgments: And ſo we commit you to the protection of the 
ö the iſt, 1386. OPER 8 Dede ch Your moſt aſſured Friends, Fra. Walſingham, Will. Daviſon. 
+ 3 To the Right Honourable Sir Amia#* Pawlet, Knight, one of his Majeſty's Privy- Council. 
This Letter was received at Fothringay, the ad of February, at five in the afternoon; and in another Letter from Mr. Daviſan, of the ;1ſt of February, to Sir Amias, he ſays, 


1 on let both this and the incloſed be committed to the fire; wuhich meaſure /hall be litecuiſe met to aun anſaver, afterit hath been communicated to her Majeſty for her ſatisfa#ion. 
Abd daa Poſtſcript of — from Mr. Davian — him, dated the 34 of February, 1686, be lays, I intreated you in my laſt Letters, ts burn both the Letters ſent you ſor 


ö the argument i ſake ; whi ur anſwer to Mr. Secretary { <vhich I have ſeen.) appeareth not to be done; I pray you let me intreat to make Heretichs of the one and the other, cs 1 
0 mean e uſe rd after 2 2320 2200 feen it. And in the end of the PAIN Tpray you let me know what you have done with my Letters becauſe they are not to be kept, 
that I my fatizfy her Majeſty therein, wwho might otherwiſe take offence f bereut z and if you treat this Poſieript in the ſame kind, I ſhall care not a whit, But it ſeems none of 
my Gthbem 7 erved this; for amongſt the ſame papers, is the following Letter to Sir Francis Wa{fnghamz 80 | 
ble FP p Or | F 4 | "FIR Id ; fail e 12 Þ., TATE? . 5 - | 
e 1 etters of yeſt co to my hands this preſent day, at 3 p. m. I would not fail, according to your direction, to return my anſwer with all poſfible 
iſh — * rok ; which INS, you with great ef and bitterneſs of mind, in that I am ſo unhappy, as living to ſee this unhappy day, in which I am re ores by 
y's X © DireQion from my moſt gracious Sovereign, to do an act which God and the law forbiddeth. My Goods and Life are at her Majeſty's diſpolition, and I am ready to loſe 
41 the next morrow, if it ſhall pleaſe her; acknowledging, that Ido hold them as of her meer and moſt gracious favour, and do not delign to enjoy them but with her High- 
. RX < nefe's good liking: but God forbid/I-ſhould make ſo foul a ſhipwreck-of my conſciencc, or leave ſo great a blot on my poor poſterity, and ſhed blood without law or war- 
| rant; truſting, that her Majeſty, of her accuſtomed clemency, and the rather by your good mediation, will take this my anſwer in good part, as proceeding from one 
| who never wil be inferior to any Chriſtian Subject, living in honour, love and obedience towards his Sovereign; and thus I commit you to the mercy of the Almighty. 
1b- ; From Fotheringay, the ad of Fobruary, 1 586. | 3 Your moſt aſſured poor Friend, : A. PawLEr. 
| P. S. Your Letters coming in the plural number, ſeem to be meant to Sir Drew Drury, as to myſelf; and yet becauſe he is not named in them, neither the Letter directed 
| unto him; he forbeareth to make any particular anſwer, but ſubſcribeth in heart to my opinion. | D. Dux. 


V. The Arraignment of Sir Ricard KnicuTLY, and others, in the Star-Chamber, for maintaining 
[editions Perſons, Books, and Libels; Feb. 31, 1588. 31 Eliz, * | 


n nen were brought as. priſoners to the | was printed by Valgrave, and publiſhed by Newman, Sir Richard's man - 
0 Bar, before the Lords in the High-Court of Star-Chamber, Sir | and another book, viz. Have you any Work for the Cooper ? was there print- 
1 " Richard Knightly, Mr, Hales, Sir —— Wickflone +, and his wife, ed likewiſe. Therein the SeCtaries themſelves confeſs, that inconveni— 

* whoſe offences hereafter follow. And firſt, Mr. Attorney-General Pop- ence would enſue of this Government which they ſo ſought to eſtabliſh ; 
han began, That the proſperous and happy ſtate of her Majeſty was not | but yet it muſt be brought in, becauſe * were ſo determined. And 
unknown unto them all that were preſent, and ſodilated thereon, Ac. un- from Mr. Hales's houſe in Coventry, theſe books and this preſs muſt be 
til two enemies had choſen to diſturb this quietneſs, viz. the Papiſts | conveyed to Sir  IVick/lone's, where Martyn ſenior, and Martyn junior 
abroad, who by foreign arms, &c. and the ſeditious Sectaries at home, where- | were both printed; wherein theſe libellers ſay, that all laws that any way 
of there are leud people; next the Bram and their Fellows: but Juſ- | impugn this doctrine of theirs are not to be obeyed in any cauſe : then if 
tice had. been. done on theſe. men, and the law executed. But there is an- | this be ſuffered, confuſion and diſorder muſt needs enſue. But farther, 


8 other ſort of ſectary, that are of no ſettled ſtate, but ſeek to transform | in theſe books they affirm that the time doth offer them a great opportu- 
6 and ſubvert all. {heſe men would have.. . Government in every ſe- | nity, as though all things would be ſuffered in this ſo troubleſome a time, 
q veral Congregation, ſeverally in each Province, in every Dioceſs, yea, in | rather than they ſhould any way be diſquieted. And for Sir IWick- 
1 every Pariſh ;- whereupon would, enſue more miſchief than any man by | /one, albeit he knew the preſs was in his houſe, yet he kept ſecret, and 
7» tongue can utter : they themſelves cannot agree among themſelves, but | would never diſcover it, but came many times, and did viſit there at the i 
17 are full of envy and emulation; for what greater emulation than to fall | Preſs,; and his wife, by whoſe procurement and perſuaſions with her | 
ly to contention, and from contention proceed to violence ? But they ſtay not | huſband, they were firſt received into his houſe, did often relieve them 
of here, nor contented with railing againſt the Church and the State thereof, | with meat and drink, and gave them money in their purſes, This is the 
n but proceed to Court and the 4 that all things might con- ſubſtance and ſum of their offence, which if they will deny, unconteſtable 
44 tribute to preſerve unity among the Brethren; no law, no order left, all | and manifeſt proots ſhall be produced againſt them. And ſo he concluded. 
be pr opriety of things taken away and confounded, Hereupon Sir Richard Knightly began to anſwer, and moſt humbly be- 
6 But of what ſort of People are theſe Sectaries? Of the very vileſt and | ſought their Lordſhips to conſider of his fimple wit, and weak capacity, 
* baſeſt ſort, and theſe muſt make confuſion of all State, and ſo advance | not able to ſpeak in ſuch a place, and before ſo honourable an Aſſembl y: 
themſelves in their Congregations, this their courſe and this their pur- | and ſaid, that theſe miſhaps which were now ſo aggravated againſt them, 
Ty poſe; ſo the heel ſhould govern the head, and not the head the heel, if theſe | were a puniſhment impoſed by God, to put him in mind of other his grie- 
re men be allowed. Her Majeſty, in her great wiſdom duly conſidered the | vous crimes committed againſt the Majeſty of the Moſt H igheſt, He af- 
Ke great danger of theſe inconveniencies, took order that no pamphlets or | firmed conſtantly that he was no Sectary, but of that religion, that ſelf-ſame 
4 treatiſes ſhould be put in print, but ſuch as ſhould be firſt ſeen and allow- | Religion, which he hoped all they which were then preſent were of, and 
N ed; and farther, leſt that were not ſufficient, ſhe ordained that no printing | ſo he truſted were all other her Majeſty's loving Subjects. And if he 
ſhould be uſed any where but in Londen, Oxford, and Cambridge. Not- | ſhould ſpeak any thing amiſs, he deſired them not to impute it to his ill 
£ withſtanding, all this ſerved not, but they would print in corners, and | diſpoſition, but to his wants, which were many, and the more, by reaſon, 
is ſpread abroad things imprinted; wherefore her Majeſty ſet forth a proclama- | of his late impriſonment : and ſaid, he was right glad that their Honours 
id tion in Anno 25. that all Browni/ts books, and ſuch other ſeditious books | were ordained by God, and appointed by her Majeſty to be his Judges, at 
d ſhould be ſuppreſſed and burnt. Afterwards, when their new, ſeditioue, and | whoſe hands he was ſure to receive nothing but juſtice : wherefore he | 
* infamous Libels were ſpread abroad, her Majeſty in February laſt fet | beſought them to be an interceſſor and mediator to her Majeſty in his | 
d forth another Proclamation, that all her Subjects might take warning: but | behalf, againſt whom, for any offence committed, or againſt the State, 


34 IE becauſe no reformation is had, ſhe now holds it neceſſary to proceed in | to his knowledge, he was as clear as any preſent, and as good a 


25 juſtice: And therefore theſe men, now priſoners at the Bar, but anſwer to Subject as ever came to that Bar. He utterly diſclaimed the books, 

28 their offences, and receive according to their demerits: and firſt for their and denied to have any familiarity to his knowledge with thoſe that were 

— faults. Sir Richard Knightly being a great man in his country, a Deputy- | the writers of them; and ſhewed that the preſs was brought into his houſe | 

J. Lieutenant, who had the government thereof, a ſeditious and leud rebel | upon this reaſon : There was a book that beſore- time was printed in Oæ- | 
came unto him to have place and entertainment with him, and there Sir | ford, which to his knowledge was never called in; this book was written | 

9 Richard received him to print : Sir Richard doth confeſs that Penry told | by one Mr, Penry, who requeſted Sir Richard that this book might be 


him he would ſet forth ſuch a! ke book as he had before-time ſet forth for | printed again in his houſe, and in reſpect of the want of learning, 
the Government of Hales. That book contains ſedition and flander moſt | which he knew to be in the Miniſtry, he did the rather incline an ear un- 
opprobrious; and yet Sir Richard was contented ſuch a like book ſhould | to. For although he muſt needs confeſs there were in the Miniſtry 
be printed. | ſome good, yet to his thinking, for one good, there were forty bad ; yea, 
But farther, Sir Richard ſent his man a ring for a!token to receive the preſs | ſo bad, as he thought them not worthy to ſweep the Church; and there- 
into his houſe, who did fo, and there they printed The Epitome, Walgrave | fore his zeal for the furtherance of God's Glory cauſed him to allow of 
himſelf being the printer; this is a moſt ſeditious and libellous pamphlet, this book. This, as he ſaid, was about Sf. James tide was twelve-month, 
fit for a vice in a play, and no other: but then the Parſon of the Pariſh | and he had heard nothing thereof again until A!/-haJow-tide following; and 
having found out the printing, told Sir Richard that it was very dange- | ſaid, that the preſs was never in his own houſe, but in a houſe at the far- 
rous ; whereupon Sir Richard cauſed him to take it down; but neither | ther end of the town. And he ſaid, at Chri/tmas following Walgrave 
diſliked nor diſcovered it, but kept it ſecret, and read the books himſelf. | came to him and defired the preſs, and faid that Mr. Cartwright had 
Again, when it was told him that his houſe would be ſearched for the wrote a book againſt the Jeſuits, which he hoped to print. This is the 
reſs, he ſaid he would courſe them that would come to ſearch his houſe; | truth, ſaith he. 
fide, at his recommendation Walgrave was commended unto Mr. Hales, | He wrote to Mr. Holes to defend a houſe for a poor man: all this 
and there had entertainment, and there The Supplication to the Parliament | was done before the Proclamation, ſince which time he never meddleu 


Copied from a MS. in Caius College, Cambridge, Claſs A. 1090. 8. p. 206. + Neale's Hitt, of Puritans, Vol. J. p 597. 
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(3t) 55 8. The 2 
there{c, 46 be faid ; for my Lord Chancellor moſt honourably gave 


him warning to look unto that, which he hath accompliſhed like a 
gvod Sobek to her Majeſty, to whom he confeſfeth himſelf moſt bound. 


en, as he thinketh all the world is beſide; and now hath learned of Da- 


vid, not io much as to touch the hem of the Lord's Anointed; He hopeth 
her Majeſty. will likewiſe 1 him, as ſhe hath forgiven greater of- 
fences : And beſought them all to be good unto him, and he for his part 
would ſay e ee and Paul, that he would father defire to de wiped 
out of tie bock of life, than not perform his duty to her Majeſty. And 
concluded. „ 1 : 5 

0 c : Mr. Hales began, That albeit it were a great grief unto him to be con- 
ven ted before their Lordſhips, yet in this he joyed that they were his 
Judges, that were the Governors and Judges of the Land, which could and 
would do him nothing elſe but juſtice ; he confeſſed the blefling of God to 
be exceeding great unto the Commonwealth fo placing her Majeſty over 
the ſame, by whoſe means we enjoy that peace which other nations want, 


and we happy that live under her: he diſclaimed the books; but he had 


reaſon as he thought to gratify Sir Richard Knight in any thing, to 
Oo he owed muc e as him that had married his Aunt, Sir Ri- 
chard deſired him to lend his houſe for a poor man, to the which he conde- 
ſcended; but he knew not tlie man, nor his intent; he met with Penry in 
Coventry; at a Sermon, who deſired him to direct him to his houſe, there he 
had The Supplication to the Parliament that was printed at Oxford ; he told 
him he SET] print Mr. Cartwright's book againfl the Remiſh eftament : he 
was privy-that there was a preſs there, but nothing elſe. 5 
It was an eaſy matter for a wiſer man than himſelf to be thus overtaken; 
Penry himſelf was not indicted nor impeached. And he hoped, if a man 
ignorantly did receive a Traitor or Jeſuit, that it was not treaſon, unleſs 
himſelf knew of it. | | v1 \ | 
2 You acknowledge you had a book of him ?---Haler. I do. 
| Attorney. And you came to the maker of it? | 
| Hales. It was before the Proclamation. 


Alt . Tt was after. : | | 
| 2 was after the firſt, and before the ſecond Proclamation, Here- 


upon was read the firſt Proclamation, made in 27 Eliz. againſt ſchiſmati- 
cal and ſeditious libels, Dr. Brown, and ſuch others. f 
Hales. But Mr. Penry's was no Libel, for he ſubſcribed his name. 
-Att:rney. There is no doubt but it is a Libel, tho' it be ſubſcribed : 
whereunto Hales ſaid nothing. And then was read the other Proclama- 
tion in 31 Eliz. And the Order in the Star-Chamber, made in 28 Eliz. 
whereby printing was allowed only in London, Oxford and Cambridge. 
Wickflone ſaid, he was an ignorant man, and craved he might anſwer by 
Counſel, which might direct him: whereunto the Lord Chancellor an- 
ſwered, that this was matter of fact which lay moſt properly within his 
own knowledge, and that he muſt provide to anſwer for himſelf, and that 
he needed no Counſel. | . 5 : | 
Whereupon Wickftone confeſſed, that his wife deſired him to permit them 
a home in his houſe, which he conſented unto, knowing the purpoſe of 
them, and that was all. | | 3 : 
Lady Michſtone confeſſed that the zeal of reformation in the Church 
cauſed her to give them entertainment in her houſe, and ſhe was the cauſe 
that they came thither, not thinking that it had been any way hurtful or 
dangerous to the State; and ſhe humbly beſought, that what fault ſoever 
ſhe had committed, her huſband might not be puniſhed therefore, ſince he 
was not privy, but only by her means and requeſt. 
Hereupon Mr. Puckering, the Queen's Serjeant, began to lay open the 
enormities of thoſe books, which they had in court, and divers clauſes of 
them were read. Firſt, he affirmed they tended to the ruin of the whole 
State, next to the aboliſhing of all eccleſiaſtical Government, to the re- 
moving of all manner of ſervice, the overthrow of laws ; and yet, ſay they, 
all laws which reſiſt theſe men, are no more to be allowed than thoſe 
which maintain ſtews. But Penry will never give that over, he ſays, 
though the Spaniards were overthrown and diſcomfited by famine and by 
hunger, yet the Lord will raiſethem up again, and make a weak and feeble 
generation to overthrow us. So here was read a great part of The Epitome. 
Puckering. This is moſt ſcornful and ſeditious: But what is their con- 
cluſion? They conclude, our Parliament and Councils be aſſembled where 


no truth beareth ſway ; which is moſt falſe and ſcandalous : but if this 


their Government be not received, thoſe of the Parliament-houſe nor their 
ſeed ſhall never proſper, nor they ever bear any more rule in England. And 
I Penry will never leave, till either this be performed, or that the Lord in 
vengeance and blood do plague and puniſh us. 8 

For the other book ¶ Have you any work for the Cooper ?] there in is af- 
firmed that our Church-Government is utterly unlawful : And albeit this 
form of theirs would be inconvenient in many points, yet every Chriſtian 
is bound to receive paſtors, doCtors, elders and deacons. % 

For Martin junior, he affirms that it is unlawful to have any other Go- 
vernment, that all human laws maintaining an other form are ungodly 
and not to be obeyed ; that the warrant that Bi ops have to maintain their 
authority, is no better than that which did maintain the ſtews; that An- 
tichriſt is the head of their doctrine, and they part of his body. ; 

For Martin ſenior, he loudly termeth the book of common ſervice, the 

.. . Book at Lambeth, that 100,000 hands would ſign to their poſi- 
tions and government which they ſeek. And farther, that they are the 
ſtrength of the land, that it were no policy to reject their ſuit at ſuch a 


ne when the land was invaded, 
"After which, they read Sir Richard's examination, wherein he confeſſed 


that Penry came unto him as before; but when Sharp the miniſter told him 


n 


| 


raiginieit of di, R. Knightly; Ye 


; the boch were leud and darigetous, he taufed them to be pulled down, and 


— 


| books, that they tended to confuſion 
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that he knew of no book. but The Epitome. | 
le ſent a ring to his man Fack/on by Penry to receive a load of ſtuff into 
his houſe, which was the preſs and for Fo neceſfaries for printing. | 
Newman the Cobler wore his . Waftal his man helped Wal. 
graue away from his houſe, to Mr. Hales at Coventry For his Schoolmaſ- 
ter, and JYa/tal his man, would commonly read the books in Sir Richard's 
houfe, and ſcoff and ſcorn at Fobn of Canterbury. . RP. 
Sharp ſaith, that Sir Richard conferr'd with Wulgrave, as Newman told 
him The Epitome was printed there: that when it was told Sir Richard his 
houſe would be ſearched, he anſwered, the knaves durſt not ſearch his 
houſe ; and if they did he would have courſed them. 
The printer's man ſaith,” that the Mind - All; were printed the re; but 
Sir Richard anſwered, he never knew ſo much before. Have. you any work 
for the Cooper ? went in hand there, but they went away then to Coven- 
Fit | | 


The printer's man would; have ſubmitted himſelf long before, but Sic 
Richard adviſed him not to do fo in any caſe, for the Lords were ſo in- 
cenſed, as he ſhould be hanged if he were catched. 1 

For Hales, Have you any work for the Cooper ? was printed at his houſe, 
he came once to the preſs as they were printing it. | | 

Mrs. Wickftone confeſſeth, Martin junior and Martin ſenior were printed 
in her houſe, ſhe gave them entertainment, and placed them in a parlour ; 
her huſband knew it not till it was done: ſhe told him, it. was works of 
embreidering, and willed him to will his ſervants not to peep or pry into 
the parlour, finceit pertained not to them : Hodęatins and two more printed 
them all. Hodgskins was deſired to print more, but he refuſed. Hodgshins 
confeſſeth that he printed them two; and from Mr. 1ick/one's they were 
conveyed to pit tre on in Lancaſhire : She gave them 25. 6d. at their de- 
parture, and her huſband 27. | | 

Upon this Mr. Sollicitor Egerton * to declare the danger of theſe 

of all ſtates, to take away her Ma- 
jeſty's Prerogative Royal, to the diminution of her yearly revenue, where 
ſhe at this time was forced to fell her revenues for maintenance of her 
Realm and People, to the diſheriſon of a great number of their patronages 
and advowſons and appropriations, to the abrogating of the common law 
and the civil law in many points: Whereupon he deſired their Lordſhips 
to proceed to ſentence, 5 5 

All the Lords agreed that the books were moſt leud, dangerous and ſe- 
ditious, and pernicious to the State, moſt ſcandalous in reſpect to our ad- 
verſaries the Papiſts, who took occaſion of our diſagreement; that they 
were ſlanderous to her Majeſty, in accuſing her for not maintaining reli- 
gion, Whereas ſhe for defence of religion only hath ſcared all the ene- 
mies of the State ; that the ſword of war had been drawn out againſt her 
for that cauſe; nay, the fword of death had compaſſed her chair in her 
own chamber [Mr. Parrie and Mr, Barnwell]: Notwithſtanding the, 
nothing diſmayed, being of princely magnanimity and fortitude, hath not 
feared any of theſe dangers only for religion ſake. That they took awa 
her Majeſty's regal Power, diſinherited Noblemen and Gentlemen, -too 
away all Property, aboliſhed the reverend eſtate and calling of Biſhops, 
which are one of the three ancient eſtates of this land; and 2 they meant 
to pick out one ſtone after another, till they pulled the whole houſe on their 
heads. That the faults of them there preſent were groſs and grievous; 
Sir Richard, a man highly favoured of the Queen, and much bounden 
more than ordinarily any of his ſtate. | mw 5 

Vet notwithſtanding, ſaid Mr. Vice-Chamberlain, you be beloved of 
all of us, yet juſtice muſt be done without affection or compaſſion; for 
Puniantur hi, ne tu puniarit; let the magiſtrate puniſh offenders, leſt him- 
ſelf be puniſhed. And again, St. Auguſtine faith, pereat unus ne pereat uni- 
tas; let the offender rather be puniſhed, than the unity of the Church be 
confounded. | 

That their ignorance was no excuſe, that ignorance which was wilful 
and malicious only to eſcape the puniſhment of law, which is as high an 

offence as any privity. 

That it was a ſillier anſwer of Mr. JVick/tone, to ſay his wife deſired 
him, a great folly to be ruled by her, and ſhe paſſed the modeſty of her 
ſex to rule him. And Sir John Perrot ſaid expreſsly, he thought him 
worthy of the greater puniſhment for giving ſuch a fooliſh anſwer, as that 
he did it at his wife's deſire. 

The Lord Chancellor gave the aſſembly that ſtood by to note, that theſe 
priſoners were not the Teviſers and makers of theſe books; for if they 
had, another place had been fit for them, and not this : that the county of 
Northampton did ſwarm with theſe Sectaries, and in one place there was a 
Preſbytery planted among them, till at length one of the brethren had of- 
fended, wherefore the other would have puniſhed him ; but he, when he 
ſhould be puniſhed, fled, and complained to a Juſtice of Peace, and ſo 
their power ſurceaſed, and all revealed ; whereby he noted the vanity of 
their 88 yea, ſaid he, it is proceeded ſo far in that Country, 
that the people were ful] of contention, and in ſome places had riſen in 
arms about that quarre] ; whereby he concluded it was neceſſary to pre- 
vent ſuch miſchief, and to make example of it, and deſired the Jud es to 
notify his action herein in their circuits abroad, to the end the whole Realm 
might have knowledge of it, and the people no more ſeduced with theſe 
leud libellers. For puniſhment, they all agreed that Sir Richard ſhould 
be fined two thouſand pounds“; Mr. Hales, a thouſand marks; Mr, 
Il ck/t:ne for obeying his wife, and not diſcovering it, five hundred marks; 
Mrs. Jick/tzne a thouſand pounds t; and all of them impriſonment at her 


| Majeſty's pleaſure. 


* This Sir Richard RN was divers times choſen Member of Parliament for the county of Northampton, in the reign of Queen Flizabeth. He was a great favourer 
of the Puritan party, and at the expence of printing their libels, as is reported, being influenced by Snape, and ſome other leading Miniſters of this County; theſe libels were 


printed by one Malgrat, who had a travelling prets for this purpoſe, which was once brought down to Faxve/ley, and from thence by ſeveral Stages 


removed to Mancheſter, 


where both the preſs and the workmen were ſeized by the Earl of Derby. For this offence Sir Richard Knightly, and his confederates, were cited into the Star- Chamber, and 
ſeverely cenſured ; but upon the interceflion of Archbiſhop Htg, whom they had moſt inſulted, they were ſet at liberty, and had their Fines remitted. But though thus 


zealous for the Puritan faction, he joined with Sir Francis Haſtings in preſenting a Petition to the Houſe of Commons, 


Northamptonſhire, by Jebb, 5. p. 62. 


for granting a Toleration to the Papiſts. Bridges's 


Camden favs, That at this Time ſeveral ſcurrilous pamphlets were publiſhed againſt the Church of England by the Diſſenters; their great patrons and abettors were Sir 
Richard Anightly and Wiek/rone, perſons in other reſpects ſober and pious, but drawn into the party by ſome inſtruments that were to make a private market of them. How- 
= r the Knights had a pretty round tine laid on them in the Star-Chamber ; but the Archbiſhop of Canterbury was ſo generouſly good-natured, as to procure a remiſſion of it 


at her Mijeſty's hands. Sec Camden's H, in the complete Hiſtory of E:g/ard, vol. II. pag. 550. 
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(33) 
VI. Proceedings in Parliament againſt John Earl of Gowrie, Alexander Ruthven his Brother, Henry 
Ruthven, Hugh Moncrief, and Peter Eviot, for High-Treaſon, Nov. 15, 1600, at Edinburgh *. 


and executed in the year 1584, with two others, for ſeditious | mons executed againſt them, at the inſtance of whatioever perſons ; that 
| practices, in ſeizing the King's Perſon at Ruthven-Houſe, | ſo, they might have ſafety and freedom to compear : and which relaxa- 
when in his minority, and baniſhing from him all others who were not of | tions were promulgated, at the mercat-croſles of the ſhires where each 
- their party, making him condeſcend to what they propos'd, and levying | perſon had his abode ; and alſo at the mercat- croſs at Edinburgh, and ſhoar 
forces to ſecure themſelves and the King's Perſon in their cuſtody ;, occa- | and peer of Leith. And thele executions and relaxations were regiſtrated 
fioned the hot Clergy of their party, both to preach and publiſh ſcandalous | in the records of the ſhires where the ACCU ſed did reſide : on which pro- 
pamphlets againſt he King and Government: this did beget a ſtrict | duction the King's Advocate did take inſtruments. 
friendſhip between young awrie and the factious Clergy. Albeit, the The Lords Commiſſioners in Parliament did remit the ſaid Andrew 
King did, with great benignity, reſtore the Earl of Gotorie to his Father's W bh to the Tolbooth for ſafe cuſtody, and the Parliament adjourn'd 
honour's and eſtate; yet, his two ſons, the Earl, and Mr. Alexander, until the x 5th day of November : on which day, the Parliament having 
were nurſed up in ſuch malice againſt the King, by ſome of his | met, the ſaid Sir Thomas Hamilton, Advocate, produc'd the ſaid ſummons 
relations, (but eſpecially by the Clergy), that neither the King's | of Treaſon and Executions; and the Heraulds and Meſſengers having, of 
reſtoring him to his Eſtate and Honour, conferring alſo other marks of | new, verified the executions upon oath formally, Ic. neither Milliam, nor 
favour and truſt on him, (and placing his Siſter as the firſt» Lady of | none for him, nor the others cited, compearing; the King's Advocate did take 
Honour to the Queen, and making his Brother Alexander one of his Bed- | inſtruments thereon; only Mr. Themas ge one of the Commiſſaries 
— could allay his revenge; till at laſt, he reſolv'd to bring his of Edinburgh, compeared for the foreſaid Anarew Henderſon, and produc'd 
long-deſigned purpoſe to effe For, in Auguft 1600, he devis'd and | the writ following, underſubſcribed by the King's Advocate; © Ir is 
contriv'd the bringing the King from Falkland to his houſe in Perth; | © our will, and we command you, that upon fight hereof, ye delete 
and there, with his fellow-conſpirators, to have murdered the King. * Andrew Henderſon, Chamberlain to umquhile Fohn Earl of Gotorie, his 
On account of this Treaſon 4, and ſeveral diſorders, a Parliament was | name furth of the ſummons of Treaſon and Forfaulture, raiſed and 
indicted to meet at Edinburgh on the firſt of November that year 1600, | executed againſt him, for being art, part, redd, counſel, and coun- 
albeit the printed Acts bear its meeting to be on the 15th. boy ſelling, of the late Treaſon conſpired by the faid umquhile Earl, his 
Accordingly a Parliament was indicted, to be holden at Edinburgh on | umquhile brother, and complices, againſt our Perſon ; and as you will 
the 1ſt of November 1600, and (as is 1 was adjourned to the 4th | anſwer to us hereupon ; keeping thir preſents for your warrant. Sub- 
of Nevember. On which day, Sir Thomas Hamilton, Kin 's Advocate, | “ ſcribed with our hand at Holy-rood-Hhouſe, the ninth of November, 1600. 
1 roduced a ſummons of Treaſon duly executed againſt William Ruthven, | Sie ſubſcribitur, Jacopus Rex.” Conform whereunto, the Advocate 
= — and apparent Heir to Fohn Earl of Gowrie, and Mr. Alexander | did delete his Name.“ 
Ruthven : calling alſo, in the ſummons, the tutors and curators of the The Heraulds and Meſſengers did, at that fame time, again verify 
ſaid William, (if he had any) and all others, having pretence or intereſt | upon oath the executions given in; and the relaxations and executions 
in the matter, to hear it found; and declared, that the ſaid Earl of Gowrze, _ William, and Alexander, and Henry Ruthven, Patrick Eviot, and 
and Mr. Alexander his Brother, had committed Treaſon, in attempting | Hugh Moncrief; and the Parliament found the Dittay relevant: and then 
to bereave his Majeſty of his Life, at St. Jahuſtoun, on the 5th day of | adjourned till the 15th Day of November, and remitted the exami- 
Auguft laſt by-paſt : The ſummons and executions being read, and the | nation of the witneſſes to the Lords of Articles, which are a Com- 
Heraulds and Meſſengers ſworn to the veracity of the executions, both at | mittee of Parliament, according to the conſtant practice and cuſtom in 
their private houſes, mercat-crofſes, and Shoar and Peer of Leith, &c. | Parliament. | 
(which are the moſt publick Intimations and Citations that can be given Mia, The Lords of the Articles in that Parliament, were two Biſhops 
by the Law of Scotland); which Citations were given on the 28th day of | and four Abbots, all men of great worth and integrity; four Earls, v:z. 
Sat and 29th ditto, in their reſpective places and mercat-crofſes, and | Lennox, Errol, Marriſchal, and Marr; four Lords, viz. Seton, Livingst:un, 
the Parliament was declar'd current daily. Newbottle, and Fivie; ſeven Barons, and nine Commiſſioners of Burrows. 
On the gth day, the ſaid ſummons and executions were read over again, | On the 15th of November, the Parliament did again meet, and the Advocate 
another ſummons of treaſon was produc'd, with their executions and veri- | did again call the ſummons gf..T reaſon againſt all the forementioned Per- 
fications, made on oath in the face of the Court, againſt Alexander and | ſons (except r e for enterprizing the ſlaughter of the King, on 
Henry Ruthven, ſons to Alexander Ruthven of Frieland; and againſt Hugh | the 5th of Auguſt laſt paſt. Being all three called, and none compearing, 
Moncrief, brother to William Moncrief of that Ilk ; Patrick Eviot, bro- | the hail Eſtates did find both the ſummons t, reaſons and. cauſes therein 
ther to Colin Eviat of Balbouſie; to hear and fee themſelves decern'd, as | mentioned, relevant; and therefore admitted the ſame to the Advocate's 
guilty of n and Leſe-Majeſty, againſt the King at Perth, | probation. Wh-reupon the Advocate did produce the Letters of 3 | 
the 5th day of Augu/? laſt paſt. | | duly executed and endorſed, againſt Alenander and Henry Ruthven, Hug 
And likewiſe by warrant from the Parliament, one Andrew Henderſon, | Moncrief, and Patrick Evrot ; bearing, that they were denounced Rebels, 
who was priſoner in the Tolbooth of Edinburgh, on accuſation for the ſaid | and put to the horn, for crimes of 'I reaſon therein mentioned. 
crime, was brought by the Baillie of Edinburgh, andſſiſted before the Par- And the oaths and depoſitions of the witneſſes, let and adduc'd by the 
liament; he having receiv'd formal ſummons in the Tolbooth, on the | Advocate, for proving of the Treaſon againſt the defenders (taken before 
28th of Auguſt laſt paſt. | the Lords of Articles), viz. the depoſition of umquhile Mr. Thomas Cran- 
The ſummons being thrice called, the executions all verified, and none | ſoun, and George Craigingelt, when they were executed to death, for the 
of the perſons cited compearing, excepting Andrew Henderſon the priſoner ; | forefaid crime of Treaſon : and likewife, the Advocate repeated the no- 
the King's Advocate did take inſtruments : and likewiſe the King's Advo- | toriety, with the circumſtances of the matter of fact, to prove the points 
cate did then, and there, produce before the Lords, our ſovereign Lord's | of the Libel; and produc'd the depoſitions of all the witneſſes, which 
letters of relaxation, given under his Highneſs's ſignet at Edinburgh, were all read, as follows: 


W ILLI AM, Earl of Gowrie, having been condemn'd at Stirling, | relaxing all the perſons fo ſummoned from the horn, and from all the ſum- 


( 


The Depefitions of the Witneſſes, examined in preſence of the Lords of Articles, for proving of the ſaid two Summonſes 
of Treaſon: = 


Nota, That the Words are printed as they were then written and ſpoke, for exafneſs -ſake.] 


T HE Duke of Lenox, ſworn and examined, depones, That upon the | nothing of him, but as of an honeſt diſcreet Gentleman. And after that 
5th day of Augu/t laſt by-paſt, this Deponent, for the time being in | his Highneſs had declared to this Deponent, the hail circumſtances of 
Falkland in company with his Majeſty, he ſaw Mr. Alexander Ruthven | the man who had the ſaid Gold, the place where it was found, and where 
ſpeaking with his Grace before the ſtables, betwixt ſix and ſeven in the | it was kept ; this Deponent anſwered, I like not that, Sir; for that is 
morning; and thortly thereafter, his Majeſty paſſing to the hunting of the | not likely, And they riding beſide the bridge of Erne, his Majeſty called 
Buck, and having flain one in the Park of Fa/kland, his Highneſs Poke to | to the | Rb that Mr. Alexander diſyred him to keep that matter 
the Deponent, diſyring him-to accompany his Majeſty to Perth, to ſpeak | of the poſe ſecret, and take nobody with him; and then his Highneſs 
to the Earl of Gu ẽ,m. And incontinent thereafter, this Deponent ſent his | both at that time, and thereafter at St. 7ohn/toun, within the Earl of 
ſervant for another horſe, and for a ſword, and lap on, and followed his | Gowrie's hall, ſaid to this Deponer, Take taint where I paſs with Mr. 
Grace: and as this Deponent overtook his Grace, Mr. Alexander Ruthven | Alexander Ruthven, and follow me. And as his Majeſty was within a mile 
Was ſpeaking with his Majeſty ; and ſhortly after the Deponent's coming | to Perth, after that Mr. Alexander had come a certain ſpace with his High- 
to the King, his Highneſs rode a-part, and ſpake with this Deponent, | neſs, he rod away and galloped to Perth, before the reſt of the company, 
ſaying, Ye cannot gueſs, man, what errand I am riding for; I am going | towards his brother's lodging, of purpoſe (as the Deponent believes), to 
to get a poſe in Perth: and Mr. Alexander Ruthven has informed me, that | advertiſe the Earl of Gowrie of his Majeſty's coming there. And as his 
he as fund a man, that has a pitchard full of coined Gold, of great ſorts. Majeſty was within two pair of butt-langs to the town of Perth, the Earl 
And in the mean time, his Highneſs enquired of this Deponent, of what | of Gowrie, accompanied with diverſe perſons, all on foot, met his Highneſs 
humour he thought Mr. Alexander to be of ? Who anſwered, that he knew | in the Inche, and ſaluted him; and immediately thereafter, his Majeſty 


* 


Extracted from th ick "el" 1 1 ; ; ; 3 
8 * 5 3 Em _—_ 5 Hao ds, and the principal Vouchers (which lie in publick cuſtody in the Parliament -Houſe, at Edinburgh), by George, Earl of Cromerty, 


+ See Spoti/evoid's Hiſtory of the Church of Scotland. 5. 457, 458, 459, 460. 
T NM. B. The Summonſes and Executions are at full length recorded in the Books of Parliament; and being all exact in the Forms required by Law, it would not only be 
tedious, I to repeat them here; they being patent in the Records. | 
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© Daithvenies, and Patrick Eviot, with the Earl of Geurie, at the King's 
dinner that day; and that before and thereafter, 1 over the cham- 


of Gowrie, and his brother. 


8 ”"% : 
3 * 4 ö 


accompanied with this Deponent, the Earl of Mar, Inthechaffrey, Sit Tho- / 
nas Erfkin, Laird of Urquhil, James Erftin, William Stuart, Sir Hugh 
Herries, Sir John Ramſay, Jobn Mur ray, John Hamilton of the Grange; 


Hat the ſaid Earl of Geturie, and the ſaid Mr. Alexander Rut been being 
baith preſent with them. And after their Entry, his Majeſty cry d for a 
drink, which was a long time 3 and it was an hour after his firſt 
coming, before his Majeſty got his inner. And in the time that his 
Majeſty got his deſert, the Earl of Gnorie came to this Deponent, and to 
the Earl of Mar; and remanent perſons foreſaid, and deſired them to dine, 
which they did, in the Hall; and when they had hear hand dined, the 
Earl of Gowrie.came from his Majeſty's chamber to the Hall, and called 
for wine; and ſaid, that he was directed from his Majeſty's chamber, to 


and 10 Graham of Bagowie, paſt all together, in the Earl of Gotu ies 


drink his Scl, the Word us'd then for drinking a health], to my Lord 


Duke, and the reſt of. the company; which he did: And immediately 


after the Scoll had paſs'd about; this Deponetit did raiſe from the table, | 


to have waited upon his Majeſty, eonfotm to his former direction; and 
then the Earl of Gozwrie ſaid to the Deponent, that his Majeſty was gone 
up quietly, ſome quiet errand. , And then, the faid Earl of Gowrte cry'd for 
the key of his garden, and paſs'd in company with this Deponent, to the 
garden, accompanied with Lindbres and Sir Hugh Herries, and certain 
others: and ſhortly after their being in the garden, Mr. Thomas 3 4 
eame down to the garden, ching, the King's Majeſty is on horſeback, 
and riding through the Iuche 7 and then the Earl of Gawrie cry'd, Horſe, 
Horſe. And the ſaid Mr. Thomas Cranfloun anſwered to him, Your horſe 
is in town; to whilk the Earl of Gowrie made him no anſwer, but cry'd, 
Ay, Horſe, Horſe: And this Deponent and the Earl of Gowrie came firſt 
out of the garden, through the hall to the cloſs, and came to the oute 
gate; and is Deponent ſpeird at the porter, if the King wasfurth ; whoan- 
ſwer d, that he was aſſured that his Majeſty was not come furthof the place. 
Then the Earl of Gowrie ſaid, I am ſure he is firſt always; ſtay, my Lord, 
drink, and I ſhall gang up, and get the verity and certainty thereof. And 
thedaid Earl of Gowrie paſſed up, and incontinent came again to the cloſs, 
and he affirmed to this Deponent, that the King's Majeſty was furth at 
the back-gate, and away. Whereupon, this Deponent, the Earl of Gew- 
rie, and Mar, and hail company, paſt furth at the fore-gate of the lodg- 


ing; and ſtaid before the ſame gate, upon the ftreet : and as they were 


ſtanding there, adviſing where to ſeek the King, incontinent, and in the 
mean time, this Deponent heard a voice, and ſaid to the Earl of Mar, 
This is the King's voice, that cryes, be where he will; and ſo they all 
looked up to the Lodging, and faw his Majeſty looking furth of the win- 
'dow, wanting his hat ; his face being red, and an hand gripping his cheek 
and mouth; and the King cry'd, I am murder'd! Treaſon! My Lord 
Mar, help, help. And incontinent, this Deponent, the Earl of Mar, 
and their company, ran up the ſtair of the gallery-chamber, where his 
_ was, to have relieved him: and as they paſſed up, they found the 


door of the chamber faſt; and ſeeing a ladder ſtanding beſide, they raſht 


at the door with the ladder, and the ſteps of the ladder brake: and ſyne, 
they ſend for hammers ;. and notwithſtanding large forcing with ham- 
mers, they got not entry at the ſaid chamber, while after the Earl of 
Gmwrie and his brother were both ſlain. That Robert Brown paſt about 
be the back-door, and came to his Majeſty, and aſſured his ighneſs, 
that it was my Lord Duke and the Earl of Mar, that was ſtricking up 
the chamber-door; and the hammer was given through the hole of 


'the door of the chamber: and they within brake the door and 


gave them entry: and, at their firſt entry, they ſaw the Earl of Gowrie 
f ing dead in the chamber, Mr. Alexander Ruthven being ſlain, and taken 
own the ſtairs before their entry. And at their firſt entry within that 


chamber where the King's Majeſty was, the Deponent ſaw ſundry halberts 


and ſwords ſtricking under the door of the chamber, and ſides thereof, by 
reaſon the ſame was nae cloſs door; and knew none of the ſtrickers, ex- 


cept Alexander Ruthven one of the Defenders, who deſired to ſpeak with 


this Deponent thro? the door, and ſpeird at him, For God's ſake tell me 


how my Lord of Gowrie was, To whom this Deponent anſwered, He is 


well: and the ſaid Deponent bad Alexander to gang his way ; and that he 
was ane fool; and that he would get little thanks for that labour. And, 
in the mean time, as they were eee to ſtrick with halberts under 
the door, meikle John Murray, ſervant to ullibardin, was ſtricken through 


the legg; and how ſoon the ſaid Alexander Ruthvyen had heard the ſaid Lord 


Duke ſpeak, he and his hail complices paſt from the foreſaid door, and 
made no more trouble thereafter thereat, and pafled down to the cloſs, and 
ſtood there. And ſaw none of the remanent defenders preſent, at the do- 


ing of the violent turns that ＋ * except L t, but the ſaid Alexander | 


Ruthven ; but ſays, that he ſaw Hugb Moncrief, Earn, and Alexander 


ber window, he ſaw George Craigingelt and Alexander Ruthven ; and did 
ſee others of the Earl of Gowrie's ſervants, whom this Deponent knew 
not, ſtanding in arms within the cloſs: and alſo faw other perſons carry- 
ing ane Joiſt from the town, to the cloſs of the Earl of Gowrie's lodging : 
. declares, that there abode ſundry perſons within the ſaid cloſe, and 
in the high-ſtreet, before the ſaid Earl's lodging, crying and making tu- 
mult, to the ſpace of two hours mair, next after the death of the ſaid Earl 


Sic fubſeribitur, 
| ; LENO X. 
FT HE Farl of Mar, ſworn and examined, depones, conform to the 
Lord Duke of Lenox's depoſition, in all things ſubſtantial, except 
that his Lordſhip ſaw not Mr. Alexander Ruthven in Falkland, while about 


ten hours the day libelled, ſhortly before the flaying of the buck: and 
: alſo, overtook not his Majeſty that day, while his Majeſty was near the 


bridge of Erne: and, that after their dinner, my Lord of Mar paſled not 


and ſaw nothing of the Joiſt. 
Sic ſubſeribitur, 
MAR. 


3 yeard, in — with the Earl of Gowrze, but paſſed to a cham- 
» 


ber where the King dine 


* Upon the information of Her r/on, and other witneſſes, Canſtoun and Craigingelt were pannelled before the Juſticiary- at Johnſtoun; and upon clear teſtimonies, and 
on their own confeſſion at the bar (which they alfo adhered to on the Scaffold) they were both executed: Only alledging, that they did not know of the deſign to murder 
the King; but that they intended to force the King to make great reparations for the late Earl of Gowrie's death: and that this Earl of Gourie was to be made a great man- 


vr - M's whe TP d '- 
. 7 £100 *. TRI 15s. OW N 
$ * LPS Ty 9 
3 * * Ne 


| 


— 


the Earl's houſe. And after his Majeſty had come to the Earl's houſe, the 


| liam Rynd to give to him the ſaid key. And the Maſter paſſing up to the 


"the foutth ny of Auguft lait by-paſt, 


rie's and his honour, and advertiſe his brother, that his Majeſty will be 
there, with a few number incontinent ; and cauſe make his — ready. 


him? 


cret, [a coat of Mail] and Plate-SJeeves. The Deponent inquired to 


firſt ſervice, by reaſon Charles Craigingelt was ſick. And in continent the 
d 


at the table with the foreſaid Company, Andrea Ruthven came in from the 


of the age of thirty-cight years; declares, that upon Monday at night, 
| | this Deponent being, after ſupper, in 
company with the Earl of Gowrie and Mr. Alexander "Ruthven, Within my 
Lord's own chamber; the Earl of Gowrie inquired at this Deponent, 
What he had to do to-morrow? To whom this Deponent anſwered, 
That he had to do, to ride to Ruthven, to ſpeak with the Tenents. Then 
the Earl of Gowriz anſwered, Stay that journey, you muſt ride to Fullland, 
in company ' with my brother Mr. Alexander ; and take Andrew Ruthutn 
with you; and that ye be ready to ride be four hours in the morning : | 
and haſte thou back with anſwer, as my, brother orders you; by writ or 
otherways; and let Andrew Ruthven remain with my brother. And in 
the morning, after four hours, they rode all three together to Faltland; 
and coming to Falkland, they lighted at Fobn Barfour's houſe, and ſeein; 
that Colonel Edmund was there, they lodged in ane Law's houſe; a 
the Maſter ſent this Deponent about ſeven hours in the morning, to ſee 
what the King's Majeſty was doing. And as he was within the place, he 
ſaw the King's Majeſty coming furth Mid-Cloſs, booted ; and then he 
returned back again to the Maſter, and ſaid to him, Haſte you, the King's 
Majeſty is coming forth: and incontinent, the Maſter followed his Ma- 
Jetty, and ſpake with his Majeſty foranent the Equirie; and the King 
aid his hand on his ſhoulder, and clapped him, where they ſpake together 
be the ſpace of ane quarter of an hour. And-thercafter, the Maſter di- 
rected this Deponent to ride to Perth in hafte, as he loyed the Lord Gow- 


{New Henderſon, Chamberlain of Soon, ſworn, depones, that he is 


Then this Deponent anſwered, Shall I ride preſently? The "Maſter 
anſwered; No, but ftay a-while, and follow the King and me, while I 
ſpeak with his Majeſty again. And, as his Majeſty was riding through 
the Sloap of the Park-Dike, the Maſter ſpake to his Majeſty ; and im- 
mediately thereafter, the Maſter bad this Deponent to paſs to St. John- 
Aoun, with all poſſible diligence, according to his former directions. And, 
at this Deponent's coming to Perth, it was ſhortly after ten hours in 
the morning, he entered in the Lord of G:wrie's chamber, where he 
faw his Lord ſpeak with George Hay and Mr. Peter Hay : and how ſoon 
my Lord of Gowrie ſaw this Deponent, he came aſide to this Deponent, 
and enquired ſecretly, What word he had brought from his brother ? and 
if he had brought a letter? This Deponent anſwered, That he had 
brought no letter: What anfwer then, ſaid he, has he to me? This 
Deponent anſwered, That the Maſter his brother bad tell his Lordſhip, 
that the King's Majeſty would be there incontinent ; and bad hafte his ; 
dinner. Then the Earl bad this Deponent to follow'his lordſhip to the 
Cabinet, and _ at him, how his Majeſty had tane with his brother? 
He anſwered, That he was well tane with; and when he did his courteſy, 
the King laid his hand upon his ſhoulder. The Earl ſpeird, what num- 
ber of perſons was with the King at the hunting? who anſwered, That 
he knew not well; but that there were ſundry of his own with him, and 
ſome A And then the Earl ſpeird, what Noblemen were with 

e anſwered, None but my Lord Duke. And thereafter, this 
Deponent paſſed to his own houſe in the town, and took off his boots, and 
returned to the Earl within an hour: and how ſoon the Earl ſaw him in 
his chamber, he called upon this Deponent, and bad him put on his'Se- 


what effect? The Earl anſwered, I have an Highland-man to take in 
the Shoegate ; and then the Deponent paſs'd to his own houſe, and put on 
his Secret, and Plate-Sleeves, came back again to the Earl of Gmurie's 
houſe : and about half an hour to one, the Farl commanded this Depo- 
nent, Take up my dinner; and this Deponent paſs'd, and took up the 
faid Earl paſs d to his dinner, accompanied with Mr. Jahn ' Moncrief, 
Laird of Petcrief, Mr. Jos Drummond, Alexander Peeples, Baron of Fin- 
dune. And ſhortly after the firſt ſervice was ſet down, my Lord ſitting 


Maſter, and rounded to the Earl, but heard not what he ſaid ; and ſhort- 
ly after, this Deponent paſſing down to take up the ſecond ſervice, Mr. 
Alexander Ruthven and William Blair came in to the Karl, my Lord ſitting 
at his dinner: and hown ſoon my Lord ſaw them, he and his hail com- 
pany roſe from the table; and then this Deponent hearing my Lord on 
foot bid this Deponent ſend for his Steel-bonnet and Gantlet, believing 
that my Lord was going to take the ſaid Highland-man. And as this 
Deponent perceiv'd my Lord paſſing to the Inche, and not to the Shoegate, 
he ſent home his Steel-bonnet, and caſt his Gantlet in the pantry, and 
thereafter followed the Earl to the /xche, where he ſaw the ſaid Earl with 
his Majeſty, the Duke, and the Earl of Mar, and came in all together to 


Maſter of Ruthven ſpeird at this Deponent, where the key of the gallery- 
chamber was? Who anſwer'd, That he handled not the key ſince the Earl 
came in Scotland. Then the Maſter bid this Deponent ſpeak to Mr. . 


gallery, Mr. William Rynd followed him, and gave to him the ſaid key: 
and thereafter, immediately after his Majeſty's down-litting to his dinner, 
Mr. Thomas Cranſtoun came to this Deponent“, and bad him gang to the 
Earl of Gewrie; which this Deponent did. And the Earl of Gotwrze, in 
the outer chamber, where the King dined, ſpake to this Deponent ſecret- 
ly, and bad him paſs to the gallery to his brother. So he paſſed up, and 
the Earl follows him ; and they being all three together in the gallery- 
chamber, (whereof he had the key from Mr. William Rynd) the Earl ſaid 
to this Deponent, Tarry ſtill with my brother, and do any thing he bids you. 
Then this Deponent came to the Maſter, and ſpeird, What will you with 
me, Sir? Then the Maſter ſpoke to my Lord, Let Andrew Henryſon ga into 
the round of the chamber, and I will Jock him in, and take the key of the 
chamber with me; where this hy ng abode half an hour or thereby, 
locked his alane, having his Secret, Plate-Sleeves, Sword and Whinger with 
him, and wanting his ſteel bonnet. And all this time, this deponent feared ſome 
evil to be done: that, upon this, he kneel'd and pray'd to God; and about the 

end 
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© within the ade, having the King's Majeſty by the arm, and puts on 
his 9 His bend 2 be Forth rhis Intrew Henderſon Dep ent's 
whinoer; and fays to the King, having the drawn whinger in his hand, Sir, 
you muſt be my priſoner; remember on my father's death. And, as he 
Id" the whinger to his Majeſty's breaſt, this Deponent threw the 
ſamen fürth of Mr. Alexander's hands. And the time that Mr. Alexander 
held the whinger to his Majeſty's breaſt, the King was beginning to ſpeak. 
The Maſter ſaid, Hold your tongue, Sir, or, by Cbriſt, ye ſhall die. Ihen 
his Majeſty anſwered, Mr. Alexander, Yeand I were very great together ; 
and as touching your father's death, Man, I was but a minor. My Coun- 
eil might have done any thing they pleaſed. And farther, Man, albeit ye 
befeave me of my life, ye will not be King of Scotland; for I have both 
fons and daughters, and there are Men in this town and friends that will 
not leave it unrevenged. Then Mr. Alexander anſwered, ſwearing with a 
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bel the balf hear: Mr. Alexonderopens the door of the room, and entered 


;reat oath, that it was neither his life nor blood that he craved. And the | 


Mr. Alexander took off his hat. And the King ſaid, 


: King ſaid, what traiks. {what then] albeit ye take off your hat ; and then nent and temanent, cried for their horſes to follow the King. 
hat is it ye crave, | they were ſtanuing upon the high-ſtreet, they heard ane cry, and a voice; 


38) 


the Deponent being but a mile be- north Siramegle, he's incompany'd with 


rer 


my Lord Duke, Lindores, the Laird of Urgubill, Jahn Hamilton of the Grange, 


Finlay Tailzies ; and Mr. Alexander Ruthven came by this Deponent, riding 


| the high-way to Perth. Then incontinent this Deponent horſed, and ac- 


companied his Mzjeſty to Perth, where he ſaw the Earl of Gourie meet his 
Majeſty in the Iucbe, and paſſed in company with his Majeſty, and his No- 
blemen, and ſervants, to the Earl of Gero ies lodging, where they dined 
all together. And after dinner, this Deponent being in the chamber at 
the north-end of the hall; word paſſed thro? the hall, that his Majeſty was 
paſſed away, and ridden towards Falkland ; and then this Deponent, 
in company with the Lord of Mar, and remanent preient for the time, 
_ to the cloſe, and from that to the high-ſtreet; and the Earl of Gori: 

ing preſent with them, deſired them to ſtay, while he returned and ad- 
vertited them of the verity thereof. And incontinent the Earl of Gori 


paſſed up the ſtair, and returned back, and certified the Deponent and his 


colleagues of his Majeſty's departure, Then the Lord Duke, this Depo- 
Then, as 


Man, and ye crave not my life ? who anſwered, Sir, it is but a promiſe. | and the Duke firſt declared, 1 am ſure, yon is his Majeſty's voice, be where 


The King anſwered, What promiſe ? "The ſaid Mr. Alexander anſwered, | he will himſelf, And immediately thereafter, this : 
Lo 1 The King ſaid, fetch hither your . jeſty looking forth of a window of the round, wanting his hat, and his 


For, my Lord my brother will tell you. 


ponent ſaw his Ma- 


brother. And ſyne the ſaid Mr. Alexander ſaid to the ning, Sir, you will not face red, crying, Fy, help, my Lord Mar Treaſon! treaſon! I am 


18. por open the window while I come 


in? and the King promiſed foto | murder'd! And, at the ſame inſtant, to his judgment, was pulled per force 


en Mr. Alexander paſſed forth and locked, and paſſed not from the in at that ſame window. And, incontinent thereafter this deponent paſſed 


- 


door, as he believes. In the mean time, the King entered in diſcourſe with 
this Deponent, How came you in here, man? And this Deponent anſwered, 
as God lives, I am ſhot in here like a 408. The King anſwered, Will my 
Lord of Gewrie do me any evil, man? This Deponent anſwered, I vow to 
God I ſhall die firſt. And then the King bad this Deponeut open the win- 


dow and he opened the window that looked to the © Een and the 4 


| d, Fy, the wrong window, than! And thereafter, this Deponent pal- 
8 — f Majeſty, to open the ſame; before he 


kog to the other window neareſt | ] | 
| "opened the door, and came in again, and 


t to the window, Mr. Alexan 


in haſte up with the 


| 


Lid to his Majeſty, By God | there is no remedy; and then he loups to the 


the King anſwered, I am a free prince, a: | 
his Majeſty caſt looſe his left hand from Mr. Alexander ; and at that ſame 


the hands, havi ter in his hands. Then 
1 28 got him by both the hands, ha . Ig 4 1 e ſo paſſed furth; and the Earl of Gowrie affirmed, That he was paſſed furth 


time, this Deponent draws away the garter from Mr. Alexander, and his 


{ajeity loups free id Mr. 4 he ſai Alt 
ander follows his Mae and with his left hand about his Majeſty's craig, 
puts his right neeve [f A his Majeſty's mouth: ſo his Majeſty wreſt- 
ling to be quite of him, this Deponent iput his hand out of his . 
mouth. And thereafter, this Deponent did put his left hand over his Ma- 
jeity's left ſhoulder, and pull'd up che broad of the window, whereunto the 
ſaid Mr. Alexander had thruſt his Majeſty's head and ſhoulders; and with 
the force of the drawing up of the window, preſſes his Majeſty's body 


about, his right fide to the window : at which time his Majeſty cries furth, | 


Treaſon |! treaſon ! So the Maſter ſaid to this Deponent, Is there no help 
with thee? Wo worth thee, thou villain | we all die. So twining his hand 
on the guard of his own ſword ; and, incontinent; the King's Majeſty put 
bis hand on the Maſter's hands, aud ſtaid him from drawing of his ſword : 


from the ſaid Mr. Alexander, and the ſaid Mr. Alex- | 


' 
1 


and this ways they both being graſped together, come forth of the cabinet 
to the chamber: and, in the mean time, this Deponent threw about the 
key; then ſtanding in the door of the head of the turnpike, which entred 
to the chamber, and opened the door thereof, to eſchew { eſcape] himſelf, 
and to let his Majeſty's ſervants in. And how ſoon he opened the door, 
John Remſay came in at the ſaid door, with an haulk on his hand, and paſſed 
to the King's Majeſty, and laid about him, and drew his whinger : and as 
he ſaw him minting with the whinger, this Deponent paſſed furth at the 
ſaid door, and paſs'd down the turnpike. And, as this Deponent paſs'd 
through the cloſe, and came to the fore-gate, this Deponent ſaw the Earl 
of Gowrie ſtanding before the gate accompanied by ſundry perſons, of whom 
heremembers none; but remembers well, that the Earl had this Deponent's 
knapſchaw, or head- piece, on his head, and two ſwords drawn in his hands: 
and incontinently thereafter, this Deponent paſs'd to his own lodging, 
where he remained while the King paſſed furth of the town; and then the 
Deponent paſs'd to the bridge, and walked up and down by the ſpace of an 
hour, and returned not again to the Earl's lodging. Aud the time of 
of his entry to his houſe that night, this Deponent's wife inquir'd at this 
Deponent, What trouble was within the place? To whom he anſwer'd, 
Well is me of one thing, that if I had not been there, the King had been 
twice ſticked this night: but wo's me for the thing that is fallen out. 
And this Deponent being demanded by Mr. Jahn 2 after his re- 
turning from Falkland, where have you been with your boots on? anſwer- 
ed, He had been two or three miles beyond Erne, and durſt not tell him 
the verity, by reaſon the Earl of Gowrie had diſcharged him to tell the 
errand, he ſent him, to any body. And farther, this Deponent declares, 
That when he ſaw the Earl of Gowrte ſtanding with the drawn ſwords be- 
fore the gate, this Deponent ſpoke not to the Earl, neither yet the Earl 
to him at that time, but he paſſed to his own houſe. 
Sic ſubſcribitur, 


ANDREW HENDERSON. 


PHE Abbot of Inchechaffrey, ſworn and examined, depones, That, upon 

the 5th day of Auguft laſt by-paſt, this Deponent being in Faltland, 
about ſeyen hours in the morning, he met Mr. Alexander Ruthven accom- 
panied with Andrew Ruthven; and, at that time, only ſaluted the ſaid Mr, 
Alexander Ruthven, without any conference farther at that time. And at 
that time, he ſaw the ſaid Mr. Alexander enter into conference with his 
Majeſty, upon the green, betwixt the ſtables and the park: which con- 
ference enduring for the ſpace of a quarter of an hour, and the faid Mr. 
Alexander accompanied his Majeſty while they came to the Meadow]; and, 
at his returning from his Majeſty, this Deponent defired Mr. Alexander to 
disjune with him, by reaſon his own could not be ſo ſoon prepared. To 
whom Mr. Al:zander anſwered, He might not tarry, by reaſon his Majeſty 
had commandcd him to await upon him. And, as this Deponent paſſce to 


coming from Falkland to him; and then this Deponent, after he had diſ- 
juned in Falkland, he took his journey the high-way to Inchechaffrey, and 
I 


Falkland, leaving Mr. Alexander behind him, met his horſe with his man, | 


— — 


— 
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Earl of Mur and my Lord Duke, to the chamber 

within the gallery; where he ſaw, heard, and did in all things conform 

to the Earl's depoſition. | 
Sic ſubſeribitur, 
INCHECHAFFREY. 


TH Abbot of Lindores, ſworn and-examined, depones, conform to the 


Lord Duke of Lenox, in all things; addendo, That after dinner, 
when word was of his Majeſty's departure towards Falkland, and that they 
had all together came down to the Porter, and had inquired at him, Gif 
the King's Majeſty was u furth ? the Porter anſwered, He was not 


at the back-gate : and the Porter ſaid to the Earl of Gowrie, That cannot 
be, my Lord, becaule I have the key of the back-gate. And, after that 
his Majeſty had cried furth of the window of the round, Treaſon | trea- 
ſon! Sc. this Deponent faw James Erftin incontinently lay hands on the 
Earl of Gotorie upon the high-itreet; and immediately Sir Thomas Erſkin 
gripped the Earl of Curie; Fy, Traitor ! this is thy deed, thou thalt 
die. Then the Earl of Gowrie anſwered, I ken nothing of the matter, 
Then inſtantly the Earl of Gowrie's men tugged the ſaid Sir Thomas Erihin 
and James Arstin from the Earl of Gowrie: who incontinently ran the 
ſpace of half ane pair of butt- lands from them, towards Glenurchie's houſe, 
and drew furth his two ſwords, and cried, I will either be at my own 
houſe, or die by the gate. And incontinently thereafter the ſaid Earl, 
accompanied with thirty perſons, or thereby, paſſed within the ſaid place, 
wherein his Majeſty was for the time; and ſhortly after, the Deponent, 
as appeared to Kink, ſaw a multitude of people carrying a joiſt towards 


the place. | 
Sic ſubſeribitur, 
LinDoREs. 


S Thomas Erskin, of the age of thirty-ſix years, ſworn, depones conform 
to the Lord Inchechaffrey, and Lord of Lindores; addend:, That imme- 
diately after this Deponcnt heard his Majeſty cry furth of the window of 
the round, Fy, help! I am betraycd, they are murdering me] he ran 
with diligence towards the place, to have helpen his Majeſty ; and before 
his entry, ſeeing the Earl of Gowr:e, this Deponent and his brother grip- 
ed him by the neck, and ſaid to him, Traitor, this is thy deed, Whilk 
Earl anſwered, What is the matter? J ken nothing. Immediately the 
Earl's ſervants ſever'd him from this Deponent and his brother. And this 
Deponent entered within the cloſe, he forgathered with Sir Hugh Herries, 
who demanded of the Deponent what the matter meant; and, in the mean 
time, the Deponent heard dir John Ramſay crying out at the turnpike- 
head, Fy, Sir 7 homas, come up the turnpike, even to the head! And, 
as this Deponent had paſſed up five ſteps of the turnpike, he ſees and 
meets with Mr. Alexander Ruthven blooded in two parts of his body, viz. 
in his face and in his neck; aud incontinent this Deponent cries to Sir 
Hugh Herries, and others that were with him, Fy, this is the Traitor, 
ſtrike him! And incontinent he was ſtricken by them, and fell; and as he 
was fallen, he turn'd his face, and cried, Alas! I had not the wyte of it; this 
Deponent being ſtanding above him in the turnpike, Thereafter, this Depo= 
nent paſs'd to the head of the turnpike, and entered within the chamber at 
the head of the gallery, where the King and Sir Jahn Ramſay were there alone 
preſent ; and, at the firſt meeting, this Deponent ſaid to his Majeſty, I 
thought your Majeſty would have concredited more to me, nor to have com- 
manded me to await your Majeſty at the door, gif ye thought it not meet to 
have taken men with you. Whereupon his Majeſty anſwered to this Depo- 
nent, Alas ! the traitor deceived me in that, as he did in the leave; for I 
commanded him expreſsly to, bring you to me, which he promiſed to me to 
do; and returned back, as I thought, to fetch you; but he did nothing, 
but ſteiked the door. Shortly thercafter, Sir Hugh Herries followed the 
Deponent into the chamber, and George Wilſon, icrvant to James Erskin: 
and immediately thereafter Mr. Thomas Cranftoun, with his ſword drawn 
in his hand, entered within the ſaid chamber; and the Earl of Gowriz 
followed him within the ſaid chamber, with ane ſword drawn in every 
one of his hands, and ane knapſchaw on his head. who ſtruck at this De- 
ponent and his colleagues ane certain ſpace. Likeas, they defended them 
and ſtruke again: and that ſame time, this Deponent was hurt in the 
right hand be Mr. Thomas Cranſtiun; and this Deponent heard my Lord 
of Gowrie ſpeak,ſome words at his entry, but underſtands them not. At 
laſt, Sir John Ramſay gave the Earl of Gowrie ane dead ſtraik; and 
then the Earl leand him to his ſword, and the Deponent ſaw a man 
had him up, whom he knew not; and how ſoon the Larl fell to the 
ground, Mr. Thomas Cranſtoun, and the remanent who accompanied him, 
departed and paſs'd down the turnpike, And the Deponent 9 
tna 
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( 39) 8. Proceedings againſt 
that at that time, there were more perſons in the chamber with che Earl | 
of Gowrie by Mr. Thomas Cranfloun, but knew-nane of them, except that 
he believes that ane black man, that was there in company within the 
chamber, was Hugh Moncrief, brother to the Laird of Moncrig; but the 
Deponent knows not well; whether or not it was Hugh Moncrief: - 
| RN, 2 | Sic A Fa | 


r Tomas Exsxin: 


IR f 
8 depones, That immediately after he had dined, the da libelled, in 
the Earl of Gotorie's houſe, he took bis Majeſty's haulk from Fobn Murray, 
to the effect the ſaid Jobs might have dined : and the Deponent miſſing 
bis Majeſty, and forgathering with the Laird of P:ttenerief; in the Earl of 
Gnorie's hall; and (demanding of Pittencrief,, where his Majeſty was!? 
the ſaid Laird firſt convoyed the Deponent to the chamber where the 
King dined, thereafter to the yaird, hoping ys his Majeſty had been 
there : and miſſing his Majeſty: in the yaird, cohroy'd the Deponent up 
to ane fair gallery, where the Deponent was never before; where having 
remain'd a certain ſpace beholding the gallery, they came both down to 
the cloſs, where they met with Mr. Thomas Granftoun in the midſt of the 
cloſs, who ſaid to them, that his Majeſty was away upon horſeback, at the 
Inche + whereupon this Deponent and Pittencrief ſindered; and the De- 
ponent paſſed furth of the gate, to his ſtable, to have gotten his horſe, 
and being ſtanding at the ſtable door, he heard his Majeſty 72 knew his 
Highneſs's voice, but underſtood not what he ſpake: W ereupon he 
comes immediately within the cloſs, and finding ane turnpike- door open, 
he enters within the ſamen, and runs up the turnpike, while he comes to 
the door N Fen head thereof; and 4 * ane ſtruggling and din of 
mens feet, he ran with his hail force at the door of the rurnpike-head, 
which enters to the chamber at the end of the gallery ; the Deponent hav- 
ing in the mean time his haulk on his hand, and having dung open the 
door, he ſees his Majeſty and Mr. Alexander Ruthven in others arms, 
ſtriving and wreſtling together, his Majeſty having Mr. Alexander's head 
under his arm, and Mr. Alexander being almoſt on his knees, had his 
hand upon his Majeſty's face and mouth: and his Majeſty ſeeing the De- 
ponent, cried, Fy | ſtrike him laigh, becauſe he has ane pyne doublet 
upon him. Whereupon the Deponent caſt the haulk from him, and drew 
his whinger, wherewith he ſtrake the ſaid Mr. Alexander : and immedi- 
ately after he was ſtriken, his Majeſty ſhot him down ſtairs whereat this 
| Deponent had entered. Thereafter, this Deponent addreſſes himſelf to a 
window); and looking furth thereat, and ſaw Sir Thomas Erſtin, the De- 
ponent cried, Sir Thomas come up this turnpike, even to the head. In 
this mean time, his Majeſty did put his foot upon the haulk-leaſh, 
and held her a lang time, while the Deponent came and took her up 
again: and then Sir Thomas Erſkin entered. And in the reſt depones 
conform to Sir Thomas Erſtin in all points; and further ſays, That 
when the Deponent firſt entered within the chamber, he ſaw a man ſtand- 
ing behind his Majeſty's back, whom he no ways knew, nor remem- 
bers what apparelling he had on; but after that this Deponent had ftriken 
Mr. Alexander, he ſaw that man no more. | 
Sic fubſeribitur, 

Sir JohN RAMsAx. 


hn Graham of Urquhill, ſworn and examined, depones conform to 

the Lord Duke of Lenox and the Earl of Mar in all things, 
reddens eandem cauſam ſcientiæ; adding, That this deponent the time that 
he was at dinner in the hall, with my Lord Duke and Earl of Mar, he 
ſaw the King and Mr. Alexander Ruthwen paſs threw the hall up the turn- 
pike, e, the gallery: and, as this De e Hamilton, and 
others, were following, Mr. Alexander cried Back, Gentlemen, ſtay, for 
ſo it is his Highneſs's will. | 

| Sic ſubſcribitur, 


Joann GRAHAM of Urguiill. 


hn Graham of Balgowne, of the age of fifty years, or thereby, 

married, depones, conform to the Lord Duke in all things; adding, 
That this Deponent the day libelled, after the death of the Earl of Gowrze 
and his brother, and hearing his Majeſty report, that Mr. Alexander 
preſſed to have bound his . e hands with a garter; this Deponent 
found a garter at the cheek of the round door among the bent, and imme- 
diately thereafter this Deponent preſented the garter to his Highneſs: and 
at the ſight thereof, his Majeſty ſaid, That the ſame was the garter where- 
with Mr. Alexander preſied to have bound his hands; and then, Sir 
Thomas Erſtin gripped to the ſame garter, and ſaid, That he would keep 
it, which he has yet in keeping. 


Sic ſubſeribitur, 
Johr GRAHAM of Balgowne. 


Mr. Jehn Moncrief depones as follows, to-wit, That day I was ſtill 
preſent with my Lord of Gowrje, unto the time I heard his Majeſty 


1 


cry, Treaſon! and ſaw him put his arm furth of the window of the 


room, and then left him: for I conceived in my heart it was plain treaſon, 
conſpired againſt his Mages and was induced hereto, in reſpect of theſe 
„ following: Firfl, I ſaw the King's Majeſty and umquhile 

r. Alexander Ruthven my Lord's brother go furth at the hall-door their 
alanes; whereas his Majeſty had no weapons, and Mr. Alexander had a 
ſword, Next, I ſaw his Majeſty come in a quiet and ſober manner to the 
town, wherethrough appeared he would have no evil purpoſe in his 
mind. Item, He ſaid, Mr. Alexander riding to FalHand in the morning, 
was obſcured from me and my brother Hugh where he was; and I 
having enquired of my Brother Hugh where he was riding to, he 
knew nothing thereof; ſo that neither he nor I could get trial of the ſame. 
Item, 1 having enquired at Andrew Henderſon himſelf, who rode to Fall- 
land, and returned two hours before him, ſaluted me, and anſwered, That 
he had been two or three miles above the town; and ſays, the ſaid An- 
drew had another doublet on, more than he uſed commonly, and was 
more bulkfom ; and, as appears, might have contain'd ane Secret. Item, 
That day being the Council-day of the town, my Lord excuſed himſelf, 
in reſpect of his advice. Item, I having preſſed him to ſubſcribe ane Con- 
firmation of ane Lady's, firſt refuſed, in reſpect aforeſaid ; always paſled 
it thereafter. Item, my Lord tarried longer from his dinner nor he uſed : 
and albeit Andrew Ruthven, who was with the Maſter, came and rounded 
my: Lord at the board, he made him to miſknow all things, unto the time 

1 | 
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the Earl of Görke, REES 5 


John Ramſay, of the age of twenty-three years, or thereby, ſworn, 


great number of the 
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| that the fad Mr. Ann dür came bimfelf, and they gie —— 
and met his Majeſty. Item, My Lord obſcured altogether, that he knew 
of the coming of any man, while the Maſter came. Rem, Mr. Thomas 
Cranſtoum was the firſt that 1 heard cry, The King's Majeſty's is away. 
liem, After my Lord Duke and my Lord Mar, and his Majeffy's ſervants 
were in the cloſe, my Lord of Gowrie came back again to the hall, ſay- 
ing, The King was away: ſo that, as I thought, he would have each 
man thinking ſo. And I thought his Majeſty was not received with that 
hearty complement as became. Item, After his Majeſty's riding aWay> 
my Bw Hugh came to my houſe, and I enquiring of him what he 
thought of thir matters; anſwered, Before God, fo far as I can perceive, 
1 trow, it ſhall kyth ane plain treaſon on my Lord's part. And 1 ſpeir- 
ing at him, If he knew any thing thereof? anſwered, he knew nothing; 
but he atid Henry Ruthven, after all Pg were ended, tell in conference 
thereanent, , and He thought things wert likely, 2155 Andrew Hender- 
ſm's Letter moves me woll of all. Aud, upon my lalvation and condem- 
nation, I know no farther in this matter; nor yet dan remember of any 
other circumſtance or preſumption, might have jnduced me to conceive 
the former; which I apprehend, in manner foreſaid, 3 
W n | Sie ſubſeribitur, , 

Mr. Joun MovcktEr. 


] Andrew Rig, dne of the Baillies of the Burgh of Perch, be thir Preſents 

teſtifies upon my conſcience, in the ſight of God, as I ſhall anſwer 
to him in the Great Day, That upon the fifth day of Auguf?, one thou- 
ſarid and fix hundred years, I being in the — art of Gotorie's 
Lodging; when his Majeſty was there, ſaw his Majeſty, after his dinner, 
accompanied with the M r of Gett#1e, riſe from the table, and gang 
furth of the chamber where he had dined ; but, to what place, I know 
not; being beholding the ſaid umquhile Earl of Gawriz's entertainment of 
the Noblemen, in drinking his Majeſty's Scoll to them; which, his Ma- 
jeſty, before his riſing from the table, had commanded him to do. And 
after this, the Lords, vis. my Lord Duke, my Lord of Mar, my Lord 
Lindores, and my Lord of Inchechaffery, with ſundry of his Majeſty's 
Gentlemen and Servants, accompanied with the Earl of Gotvrie in per- 
ſon ; and ſhort ſpace after dinner, had miſſed his Majeſty, and enquired - 
where he ſhould be; they went to the fore-gate, and ſpei 


> f 


eir d at the Porter, 
If he ſaw the King go furth at the fore- gate? and heard the Porter an- 
ſwer, That his 1 was not gone furth that way. Alſo, that the Earl 
of Goturie ſaid to the Porter, Ve lie, knave, he is furth; and the Porter 
replied, That he ſhould give hif head, in cafe his Majeſty were furth. 
Yet, upon the Earl of Gmwrre's aſſurance, that his Majeſty was furth 
to the Inche, the Lords iflued out in haſte at the fore-gate, and ſpeiring 
where the King was, I ſaw ane ding up the long front-window, in the 
north+ſide of the turret, upon the hi h-gate ; but who dang it up, I know 
not. And farther, ſaw clearly his Mateſ ſhut furth his head and arm 
at the foreſaid window, and heard his Majeſty crying loudly, Fy, treaſon ! 
| treaſon! and murder! help, Earl of Mar! Whereupon, I being very 
agaſt, and wonderfully aſtoniſhed, at that cruel and terrible fight, and 
pitiful and woful cry, I not knowing what the matter meant, but per- 
ceiving his Majeſty in extream and * danger, ran with all poſſible di- 
_ thro? the ſtreets, crying loudly, Fy, treaſon; treaſon againſt the 
ing! for God's ſake, all honeſt men, haſte and relieve the King: and 
commanded to ring the common bell, that all might come in haſte to his 
Majeſty's relief; and then I returned with all poſſible diligence, with a 
ple with me, and came before the foreſaid turret 
and window, where I ſaw his Majeſty firſt cry out; and then I cried out, 
How is the King? But my Lord Duke and my Lord of Mar anſwered, 
The King is well, (praiſe be to God). Then I cried again up to his 
| Majeſty, and ſhew his Majeſty, That the Baillies and Townſhip were 
then come, in all haſte, to ſupply and relieve his Majeſty : and therefore 
beſought his Majeſty to conn what was his Majeſty's Will, and beſt 
to be done, And then his Majeſty beckoned furth his hand to me and to 
the people, commanding me to cauſe the people retire them to their 
lodgings. Which commandment I incontinent obeyed, and commanded 
all manner of men to retire themſelves to their lodgings ; and likewiſe 
paſſed to the mercat-croſs, and, by open proclamation. commanded in his 
Highneſs's name, that all men ſhould retire them to their lodgings, under 
the pain of treaſon, who obeyed not incontinent after my charge. And 
this I teſtify to be of verity, by the faith and truth of my body, ſo far as L 
juſtly can remember. In witneſs of which, I have ſubſcribed theſe pre- 
lents, with my hand, at Perth, the thirteenth day of Oclober, one thou- 
ſand and fix hundred ycars, before theſe witneſſes, Mr. Patrick Gallotuah, 
Miniſter to his Majeſty ; James Drummond of Letchel ; Oliver Young, Con- 
Aantine Wallace, Thomas Fohn/lon, Baillies, Henry Elder, Clerk; Robert 
Anderſon, Andrew Mowat, and William Fack, Burgeſſes of Perth. Sic 
ſubſeribitur, ANDREW Ror, Baillie, with my hand. Mr. Patrick Gal, 
lowah witneſs ; James Drummond witneſs ; Oliver Yeung, Baillie, witneſs ; 
Thomas Fohnfloun, Baillie, witneſs; Robert Anderſon witneſs, Andrew 
Arnolt witnels ; William Fact witneſs; Henry Elder, Scribe, witneſs. 


X t Chriſtie, Porter to umquhile John Earl of Gowrie, of the age of 
thirty years, ſalutus, depones, That he was Porter to the Earl of 
Gotorie, the fifth day of Auguſt libelled: ſicklike he was by the ſpace of 
five weeks before. And thortly after the dinner, this Deponeat ſaw my 
Lord Duke, the Earl of Mar, the Earl of Gowrie, come to the cloſe : and 
my Lord Duke ſpeird at this Deponent, if his Majeſty was paſſed furth of 
the cloſe ? The Deponent anſwered, that he was not furth. Then the 
Lord of Mar ſaid, Billy, tell me the verity, if his Majeſty be furth or 
not? And he anſwered, in truth he is not furth. The Earl of Gotorie 
looking with an angry countenance, faid, Thou lied, he is furth at the 
back-gate, and through the Inche. Then this Deponent anſwered, that 
cannot be, my Lord, for I have the key of the back-gate, and of all the gates 
of the place. Therezfter, this Deponent heard and ſaw his Majeſty looking 
furth of the window of the round, and crying, Treaſon ! Treaſon |! fy, 
help, my Lord of Mar] And incontinent, my Lord Duke, the Earl of 
Mar, and others, ran up the ſtair of the turnpike to the gallery: and there- 
after, the Lord of Gawrie came from the high- ſtreet, within the cloſe, — 
a ſteel-bonnet on his head, and a drawn ſword in his hand, accompanie 
with Alexander and Harry Ruthven, Patrick Eviot and Hugh Moncrief, Mr. 


— 


Thomas Cranſtoun; all having drawn ſwords in their hands, and paſſed all 
together 
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together with m Lord, up the old turnpike ; but what was done within 
the houſe — place — 2 knows not, but by report: neither ſaw he 
any joiſt' brought to the place, by any of the town. And knows no more 
of the matter. e e Sie ſubſeribitar, | 
| N , ROBERT CHRISTIE, 

Leraider Blair, yo of Balthyih, ſworn and examined, depones, 
AM: conform to ——— z except, That he ſaw not my Lord 
of Gowrie paſs with his company, and drawn ſwords, up the turnpike : but 
ſaw Alexander and  Hary Ruthven, and Hugh Mancrief, come down the 
little turnpike, where they and my Lord had aſcen ed; the faids three 
perſons having drawn ſwords in their hands; but ſaw not Patrick Eviot 
there. And this Deponent ſays, 


that after the tumult was ys and this 
Deponent preſſing to enter within the place, he was a little ſtaid by them 
in the hs; but they yielded at once, and the Deponent got entry. 
Likewiſe he 


ſaw a joiſt drought ſrom the town, and ſet up at tue wall of 
the cloſe ; but who braught the ſamen in, 


he knows not. 
Sic ſubſcribitur, 
| e ALEXANDER BLAIR, 
f . Appearand of Balthyik. 


eros Hay, prior of Charterhouſe, of the age of twenty-eight years, or 
I, depones, wet to the Lord Duke of Lenox, in 
all things, after his Majeſty's entry in St. John/toun, the day libelled: ad- 
ding, that, ſamen day, the Deponent having ado in St. Johnſtoun with the 
Earl of Gowrie, and ſpeaking with him in his own place, he ſaw Andrew 
Henderſon come in booted from Falkland, and heard the faid Earl of Gow- 
vie enquire of the ſaid Andrew, who was with his Majeſty in Falkland ? 
And thereafter, the ſaid Earl took the ſaid Andrew Henderſon to the cabi- 
net, and, after a certain ſpace, the Earl coming to the chamber, he gave 


this Deponent his diſpatch ; ſaying, That he had to do that day, and might 


not await of his errand, and bade him come another * k berib 
5 ic ſubſcribitur, 
Gecrce Hay 


MN. Peter Hay, of the age of thirty years, or thereby, married; de- 


ceding. Sic ſubſcribitur, 
15 1 / how Harv. 
KC Graham of Thorink, ſworn and examined, depones, conform tò the 
Duke of Lenex, after that his Majeſty entered in Perth. 
| ; | Sic ſubſeribitur, RonterT GRAHAM, 
Liver Young, Baillie in Perth, ſworn and examined, depones, That the 
day libelled, this Deponent was in the Earl of Gowrte's lodging, where 
he ſaw the King dine ; and after dinner, ſaw the King's Majelty and Mr. 
Alexander Ruthven paſs their allanes through the hall, and up the turn- 
pike; and immediately thereafter, this Neponent paſſed to his own lodg- 
ing in the town, where he abode while the cry and tumult raiſe ; and in- 
continent, this Deponent running to the place whereat his Majeſty cryed 
out at the window; and e . this Deponent, by name, to ſtay the 
tumult of the People: the which, this Deponent obeyed and did; and ſaw 
Hugh Moncrief coming furth of the place; but his face being bloody, 
and Hary Ruthven, one of the defenders, at the mouth of the Water-gate, 
with a drawn ſword in his hand : and knows no more in the matter, 
| Sic ſubſcribitur, OLIVER Y OUNG. 


Ames Drummond of Pitcarnis, ſworn and examined, depones, conforms 
immediate præcedenti in omnibus: adding, that as the Deponent, im- 
mediately after the cry raiſe, running to the place libelled, he meets upon 
the high-ſtreet Alexander Ruthven one of the defenders, having a drawn 
ſword in his hand, and crying fire and powder]! And he knows no more 


of the matter. Sic ſubſcribitur, 
James 


ln Reynd, fleſner in St. Jahnſtoun, of the age of thirty years, or 
thereby, married, depones, That he ſaw within the cloſe of Perth, 


after fray raiſe, Patric Eviot and Hugh Moncrief, both bloody, having 


drawn ſwords in their hands, Sic ſubſcribitur, 
| WILLIAM REYND. 


Homas burgeſs of Perth, ſworn and examined, depones, con- 
form to James Drummond and William Reyna ; but he ſaw not Pa- 
trick Eviot there. | Sic ſubſcribitur, 
Thomas 


Ge, ale wh ſervant to James Erskin, of the age of twenty-four years, 
or thereby, 

things; by reaſon this Deponent was in company with the ſaid Sir 750 
mas, after the firſt time, that he and James Er/zin his brother had gripped 
the Earl of Gowrie, and were ſindered from him be his ſervants; and im- 
mediately thereafter, this Deponent accompanied the ſaid Sir Thomas Ers- 
lin up to the turnpike, into the chamber where his Majeſty was, where he 
ſaw, as the ſaid Sir Thomas has deponed, in all things. 

| Sic ſubſeribitur, 


GEORGE WILSON. 


David Reynd, fleſher in Perth, ſworn and examined, depones, conform 
to James Drummond, and heard Alexander Ruthven cry for powder; 

but ſaw not Patrick Evict. Sic ſubſertbitur, 
AvID REYND, 


| 


RUMMOND. | 


folutus, depones, conform to Sir Thomas Hiſein in all | 


| 


pones, conform to Geerge Hay in all things, the Witneſs immediately 


| 


| 


| 
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| 
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- for High-Treaſon, 
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(Gere Hutchinſon in Perth, of the age of twenty-four years, or thereb?Y 5 15 
folutus, depones, conform to James Drummond in all things, and David 


Reynd, : 

| Sic ſubſeribitur, 

| | GiLBzxr HUTCHINSON, 

. ys Murray of Arkney, of the age of fifty-eight years, or thereby, 
married, depones, the day libelled, this Deponent came to Sr. Johns 

toun after dinner, where he heard his Majeſty crying furth of the win- 

dow of the round, Fy, Treaſon, my Lord of Mar, help ! Immediately 

thereafter, my Lord of Mar and the Duke ran up the broad turnpike; and 

the Deponer followed them in the cloſe, where he ſaw the Lord of Gowrie, 

having ane ſteel bonnet on his head, and two drawn ſwords, ane in ilk 


| hand; and ſaw the faid Earl paſs up the turnpike, accompanied with cer- 


tain his ſervants, having drawn ſwords in their hands ; of whom he knows 
none, Sic fubſcribitur, 
oHN MuRRay. 


CF Homas Burrell, burgeſs of Perth, ſworn and examin'd, depones, conform 
to James Drummond, adding, That the time of the fray this Deponent 
entring within the cloſe of the place, he ſaw ſtanding in the cloſe, with 
drawn ſwords in their hands, Alexander and Harrie e, and Fugh 
Moncrief blooding in his face; and, at the ſame time, this Deponent ſaw 
Mr. Thomas Cranſtoun come down the black turnpike, and he took forth of 
his hand his ſword; and heard the ſaid Alexander Ruthven cry for fire and 
powder; and ſaw not Patrick Eviat there. Sic ſubſcribitur, 
| Thomas BurrELt. 


 Afe*ander Forreſt, tailor in Perth, of the age of forty years, or thereby, 
married, depones, the day libelled, he ſaw George Craigingelt, and Waltur 
Crook/hank a laquey, ſtanding in the yeard with drawn ſwords. 
Sic ſubſcribitur, 
| ALEXANDER FORREST. 
liam Robertſon, notar in Perth, of the age of thirty-four years, or 
thereby, married, depones, the day libelled, this 8 being 
within the cloſe of th.e place, he ſaw the Lord of Gowrie ſtanding in the 
cloſe, accompanied with ſeven or eight Perſons, of whom he knew none; 
the ſaid Earl then having ane ſteel bonnet on his head, and ane drawn ſword 
in ilk hand; at the whilk fight this Deponent being afraid, paſt furth of 
the place, and knows no more in the matter, Sic ſubſcribitur, . 
WilLIam RonERTSOx. 


FR Obert Calbraith, ſervant to the King's Majeſty, of the age of thirty 


years, depones, conform to the Lord Duke of Lenox in al] things, by 
reaſon this Deponent, all that Day, was in company with his Majeſty, and 
after that his e cried out at the window, Treaſon ! this De- 
ponent followed the Duke and Earl of Mar up the turnpike, and deponcs, 
as they have deponed, | 
Sic ſubſeribitur, 
RoBERT CALBRAITH 


XC Brown, ſervant to his Majeſty, depones, conform immediate pr æ- 
cedenti in omnibus, becauſe this Deponent, the time libcllcd, accom- 
. dir 7% Hamilton to fetch the hammers up to the gallery; and this 
eponent paiſed up the little black turnpike, and, at his firſt entry within 
the chamber, he ſaw the Earl of Gotorie lying dead; there being at that 
time in company with his Majeſty, Sir Thomas Eritin, Sir Hugh Ilerries, 
Sir John Ramſay, and George I/il;on. 
Sic ſubſcribitur,, 
RoERT BROWN. 


Ames Bog, porter to his Majeſty, ſworn and examined, depones, That 
he ſaw the King's Majeſty and Mr. Alexander Ruthven paſs through 
the hall, and ſaw that day, George Craigingelt with ane drawn ſword in his 
hand, accompanied with certain raſcals; and, in others, depones, conform 
to the Lord Duke and Earl of Mar in all things, 
Sic ſubſcribitur, 


James Bos. 


hn Beg, ſervant to his Majeſty in the ale-cellar, ſworn and examined, 
depones, conform to James Bag. 

| Sic ſubſeribitur 
Joux Boo. 


Af exander Peebles, burgeſs of Perth, of the age of thirty years, or there- 
by, married, depones, the day libelled, e head being within his 
own houſe foranent the Earl of Goꝛorie's lodging; how ſoon his mother 
heard the common bell ring, ſhe locked the door, and held him in all the- 
time; and ſaw at that time, the Earl of Gotorie enter in at the gate with 
two drawn ſwords, ane in ilk hand, and ane Jacquey put ane ſteel- bonnet 
one his head; and, ane certain ſpace thereafter, the Deponent ſaw Hugh 
Moncrief come furth of the place with ane bloody head, and Parrick Eviot's 
man likewiſe blooding ; and alſo ſaw Patrick Eviot come furth of the 
hall; but remembers not if he had ane ſword in his hand: and ſaw alſo 
Alexander Ruthven come furth with ane ſword drawn in his hand. | 
| | Sic ſubſeribitur, 
ALEXANDER PEEBLES, 


The Sentence and Doom pronounced by the Lords and Eſtates of Parliament for High-Treafon, againſt John Earl of Gowrie, 
. and his Brother Mr. Alexander Ruthven. 


[To repeat the Libel and Exccutions, or the Libels verbatim, would be uſcleſly tedious to Readers; therefore I inſert the Doom or 


Sentence verbalim, pronounced on the 15th Day of November 1600. 


: HE faids Lords and Eftates of Parliament finds, decerns and de- 
clares, that the faid umquhil John Earl of Gowrie, and Mr. Alex- 


ander Ruthuen his Brothec, committed and did open and manifeſt Trea- 


* ſon againſt gur ſaid Sovercign Lore, in all points, articles and matter 


Vor. VII. | 


LY 


© contain'd in the ſaid ſummons : and therefore it was given for dooms 
© by the mouth of David Lindſay Dempſter of Parliament, in manner 
and form as follows: N 
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„ St. Giles in the Fields, of purpo 
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© This Court of Parliament iowes'for law, that the faid 
Earl of Gowrir, and umquhil Mr. Alrxatider Rirthben his 


times, againſt our Soveteign Lord and his Authority Roya 
* length N in che fark ſummons: and therefore decerns and declares 
the name; memory and dignĩty of the ſaid umquhil Jahn Rarl of Gowrle, 


© and umquhil Mr. Alexander Ruthven his Brother, to be extinguiſn d, and | 
© their arms to be cancell'd and deleted furth of the books of arms and no- 
© bility ; ſo that their poſterity (Mall be unhabile, and uncapable in all time 
©. coming to bruik; poſſeſs or enjoy prom nb, Pen honoursy ſuc» | 


« cefſions, pollefiions; and all goods, moveables and immoveables, rights, 


titles; hope of ſucceſſion, and others whatfomever within this Realm; | 
< and all gobds, lands, rents, offices, benefits, hohours, dignities, hope and | 
poff day of November 1600. 


«- appearance of ſucceſſion, rights, titles, poſſeſſions, and other goods and 
gear, moveable and immoveable, and to theirs whatſomever, whilk is any 
6 ways pertaih'd to the ſaid umquhil John Earl of Gowriez and Ne 
« Mr. Alarander Ruthven his Brother j or whilk is by any right, title, h 

of ſucceſſion; poſſeſſion, or any other manner of way might have belong 

or pertain'd t6 them, to be confiſcated, devolyed in our Sovereign Lord, 
6 e appar his Highneſs: and in all time coming, remain in 
property with his Majeſty for ever. And farder, his Majeſty and Eſtates 
« fotefaid, in deteſtation of the faid horrible, unnatural and vile Trea fon; 


« attempted by the ſaid umquhil John, ſome time Earl of Gawrie, and um- 


« quhil Mr. Ale#ander Ruthven, againſt his Highneſs's own life; decerns; 
c 2 and ordains, that the ſaid bodies of the ſaids Traitors ſhall be 
© cartied, upon Monday next, to the publick croſs of Edinburgh: and 
there to be hang' d, quarter'd, and drawn, in preſence of the hail People: 
© and thereafter, the heads, quarters and N to be affixd upon the 
© moſt patent parts and places of the 
« Dundee and Stirling. And this I give for doom. 


Heſides the perſonal ſentence given againſt the Earl of Gaw#ie, - this 
Parliament did, by diſtin Acts, difinherit and inhabilitate the brethren, 
and all the poſterity. of the Earl of Gawrie, from enjoying any heritage, 
place or office within Scotland; and diſcharging all Perſons whatſoever 
to move or interceed for them, under high pains. | OY 

By another Act, the ſurname of Ruthven is appointed to be extinguifſh'd 
and aboliſh'd for ever; and ſuch of them as were innocent of this Treaſon, 
were ordered to take other names, and to be inſerted in publick Records. 

By another Act, the 5th of. Auguſt was appointed. to be obſerved for 
* See Rapin (oct. Edit.) vol. IX. pe 251. for obſervations on this new Holiday. 


I 


Lord Chancellor Baton in his Letter to the Marquis of Buckingham, dated Aug. 5, 1 


© The fiſth of Augnuft being the Anniverſary of the King's deliverance from the Earl of Gore's con · 
piracy, was by ſome call'd the Court Holy+day, and ridicul'd as a fiction; though the truth thereof being deliver'd down by Archbiſhop Sotiſevood, and other good 


« Hiſtoriatisy I ſee no great reaſon to cal? it into queſtion,” _ | | | 
and his Brother Mr. Aletander in the year 1600, let it be-confidered, that a great part of the Nobility, anti many 


© borrs the townfmen-of St. Alban for this Haryy DAY.“ | 
Mr. Stephens in his note on that paſſage in Lord Baton's Letter, ſays, * 


( 
40 


In the Parliament which condemn'd Je Earl of Goabrie, 


© mitted the foreſaid crime of Treaſon and 1 in their He- 
in manner at 


urroughs of Edinburgh, Perth, | 


7. 25. Bun, of Thomas Lee, 


: 
4 
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A 


| © Ruthven, Harry Rathven his Brother, Sons lawful to umquhil Alena 


ratice from the ſaid Treaſonr n W 44-4 HENS 
By another Act, the lands and eſtate of Ruthven were annexed to the 
patrimony of the Crown. And, 


mas Eyſtin, (afterwards Earl of Kelly,) Sit John Ramfay, and Sir Hugh 


' Hetries, and ſome-ottiers,  whotdid moſt immediately preſerve the King's 
Perſon; had benefices and other favours conferr d upon them in Parliament. 


er 


The Sentence and Doom pronounced by. the Lordi dud. Etats of Pape ; 


liament, for High Treaſon, agninſt Alexander and Harry Ruth» 
vens, Hugh Moncreif and Patrick Eviot; who were 4ors in 
the ſame ernte, and judged by the ſame Parliament, en the 181 


"THE faids Lords and Eftates of Parliament, figds, decerns, and de- 


0 
I clares, that the ſalds Alexander and Harry Ruthven, Hugh Mon- 
< qreify and Patrick Eviet, and ilk ane of them, committed, and did open 
and manifeſt Treaſon againſt our Sovereign Lord in all points, articles, 
and matiner contain'd in the ſaid ſummons ; and therefore it was given 
for doom by the mouth of David Lindſay, Dempſter of Parliament, in 


manner and form as follows ; - . 805 
© This Court of Parliament ſhows for law, that the ſaids 3 
1 


Pp 
* Ruthuen of Freeland; Hugh Moncreif, Brother to William Moncreſf of 
that ilk; and Patrick Eviot, Brother to Colin Euiot of Balbonſie; com- 
© mitted the Crimes of Treaſon and Leſe-Majeſty againſt our Sovereign 
Lord and his Authority Royal, in manner at length contain'd in the faid 
© ſummons: and therefore decerns and declares their Perſons to underly 


© the pains of Treaſon and Leſe-Majeſty, and laſt puniſhment preſerib'c 


© by the laws of this Realm; and all their goods, moveable and immove- 
© able, as well heritages as offices, benefices, and others whatſomever per- 
© taining to them, or whilk is, might any ways belong, or appertain to 
© them, to be confiſcated to his Majeſty, and to remain with his Highheſs 
© in property for ever; and their poſterity to be now, and in all time 
coming, uncapable and unhabil to bruik and poſſeſs within this Realm, 
* any honours, dignities, offices, benefices, ſuccefſions, or other goods of 
gear, moveable or immoveable. And this I give for doom.” 


# 


618. (See his Works, vol. IV. page. 670.) ſays, I am bete rejoicing with my neigh · 


of the Gentry, which did ſit in that Parliament, were defcended of Gozorir's family, and nearly allied to it. As alfo the Lords of the Articles, who did examine the wits 


neſſes and evidences, ſeveral were of near relation to the Pane}, 


particularly Lenox and Lewing//on ; and the Barons and Burgeffes being eleted members, not by the King 


and Court, but by the Barons and Burronghs, and two Biſhops and four Abbots, Church-men, being alſo of that number; what ground remains for doubting their im- 


partiality and veracity, in making a report of what was aſſerted and ſwora ſo publickly hy the witneſſes? And all the de 


* 


corded, do yet remain in publica cuſtodia, Earl Cromerty's Accòunt of the tonſpiracies of the Earls of Gore, page 23. 


REIN a. 2 


poſitions, and writtef evidences, being then re- 
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VII. The Arraignment and Judgement of Captain Trowas Let, at the geſſions-houſe near 
Newgate, on Monday the 26th of February, 1600 5. for High Treaſon, 43 Elis. | 


The InDiIctMENT. 3 8 
ec HAT he plotted and compaſſed to raiſe Sedition and Rebellioft 
46 | to the Queen's Majeſty's Perſon, ta deprive her of her Crown 
cc and Dignity, take away her life, commit her people to ſlaugh- 
« ter, alter the form of Government and Religion ; and upon this wicked 
& relolution, on the 12th day of February, 1600, in the aſternoon about 
the hours of four and iive, he the ſaid Captain Lee repaired to the 
„% chamber of one Sir Robert + Ergfe, Knt. (% MS.) in the Pariſh of 

e to diſcover his plot to him, and to 
e perſuace the ſaid Sir Robert Croſſe to conſent to join with him; namely 
% to go to the Royal Palace of our Sovereign "od being then at Ti. 


minſter, and then and there to lay violent hands on her ſacred Perſon, 


and to take her priſoner; thinking by that means to ſet at liberty the 
« Earls of EK and Southampton, and other Traitors now in priſon. 
« But the ſaid Sir Rebert Creſſe not conſenting to that traitorous practice; 
« this Thomas Lee himſelf repaired to the ſaid Royal Palace between the 
« hours of eight and nine in the ſame night, and preſſed into the pre- 
« fence, even to the Privy-chamber door, with purpoſe to have taken 
« the Perſon of our faid Sovereign Lady, and performed his other trai- 
« torous deſigns.” | 

But there in that manner was apprehended, and examined, and fo 
committed to priſon. | 

To this being aſked, whether he were guilty, or not ? 

He anſwered, Not guilty in manner and form as there ſet down. 

And by whom he would be tried ? 

Said, by God and the Country, if he might ſes his Jury. He ſaid 
farther, (proteſting he was not guilty of any ill intent) that my Lord 
Admiral had long fought his life, and now he was like to have it. | 

The Jury called, he took exception to one, ſaying, he liked not his 
face; but urged to ſhew other reafons, he challenged him peremptorily. 

But that, ie Judd told him, could not be allowed in that calc. 

Capt. Zee. T1 ten I am contented ; proceed as 2 will. 

My Lord Chict-Juſtice, at the end of the calling and impannelling, 
advertiſed the Jury what Treaſon was ; namely, to intend to lay violent 
hands upon her Majeſty, or to take away her life; to raiſe Rebellion even 
the intent was Treaſon, if it could be diſcovered by any overt- act. 


* 


* 


* From an authentic Manuſcript, lent the Editor. 


| 


+ Thou h the name in the MS. is Cree, yet I take it to be Crafts, as Camden writes it. 


4 


* 


* 


f 


Me. Attorney-General. That he would prove him that ſtood at the bar, 


guilty of many foul Treaſons. | 
Capt. Zee. Nay, for all your wit and learning, you ſhall never do that. 


I care not what you can ſay, I have loſt a great deal of blood in her Ma- 
jeſty's ſervice, and done good ſervice in Ireland. | 


Mr. Attorney: That we ſhall ſee anon; and proceeded upon the Indict- 
ment: Where he ſhewed how, in the late Rebellion of that Arch · traitor 
Eſſex. For, ſaid he, all the Nobility draw their Honour and Dignity of 
the Queen, as the Stars take their Light from the Sun ; and fo when they 


enter into any Rebellions and traitorous Practices againſt her Majeſty, 
they deprive themſelves of the Light, as it were, of that glory and honout 


which before-time they received from her, the chief and fountain of all 
their Light: and ſo he doubted not to call thoſe perſons Traitors, whog 
wkilſt they ſtood, were Noblemen; and now, failing of their allegiance, 
loſt their Titles. | 

In the late Rebellion of this Traitor Eſſx, this Lee came flagrant crimine, 
and offered his ſervice to the Lord-Admiral and Mr. Sccretary, as he pre- 
tended, to kill the Earl, which he faid he could do, as being well atquaint- 
ed, and loved of the Earl: but they refuſing, He would needs have offered 
ſo much to the Queen's Majeſty; but with what mind, his practice will 


diſcover. 1 


Capt. Zee. It is true, I would have been the firſt man ſhould have gone 
againſt him whilft I thought him a traitor, and ſo would have adventur- 
ed againſt any, to have defended the Queen. 

Mr. Attorney-General. How you meant it, that will be plain anon, 

After this, he came to Sit Henry Nevil, a Gentleman of noble blood, 
and uttered his mind to him concerning the practice in the Indictment; 
and after that came to Sir Robert Croſſe, as you ſhall hear, and opened his 
vile purpoſe at large to perſuade him. That theſe worthy men deſerving 
all honour for their Loyalty, refufed, and revealed his vile Plot in good 
time. And thus much he had confeſſed under his hagd. 

Capt. Lee. What I have ſet my hand to, I cannot tell; but I am ſure 
I had never ſuch intent as you would perſuade the Jury [ had, | 

Ar. Attorney. That is to be proved by Sir Robert Croſſe, what you 
meant when you went about to perſuade him. Fn 


Capt. 


| | 43 Elia. (44); 
thankſgiving, annually, and in vll time coming, forthe King's delie- 


by ſeveral other particular Acts, Sir B 
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Cant; Lee; I pet him not; and he will not ſay fo - Ib Eftatis:' for he had looked into them all particularly. Then named 
2 Attorney, Well ! he ſhall ſpeak it before your face. J be Sir Chrapber Blunt and Sir Jobn Davis, known Papiſts : Catesby and 
Ten Sir + Groſſe-was ſworn, and ſet in ſight of the Priſoner; Traſbam likewiſe; the laſt of which he ſaid was a ſtock, that was genere 
1 Fexin to tell, WEED Lig Sa ab, OGG. | * mina Dei, and was he. that abuſed the Lord-keeper in £ſex-houſe ; 
That upon Thur joy about five of the clock at nigh Capt. Lee came to Salisbury-allo he named to be a notable villain, and theie ſeven years toge- 
his lodging, be being ready to go abroad; and told him, de thould not go | ther laid out for by the Lord Chief - Juſtice; and ſo of the reſt he ſaid he 
our; "yer he mult ſpeak with him; and ſo taking him aſide, he ſpoke to could ſpenaxk. URL ee | 
him of theſe matters of Treaſon, and ſaid, that half a dozen refolute | Mr. Attorney. Beſides in Jreland, it is plain to be proved, how he held 
oe. 5 0 | 49 5 | intelligence with Seminaries and Priefls, entertaining them to deal with 
Cape: Lee here interrupted him, faying z Nay, good Robin Croſſe ſpeak | the King of Spain and the Pope, to make himſelf King or England. | 
all the truth N CORR Mo Capt. Lee. Who! my Lord of Hex deal with Seminaries and Prieſts ? 
Mr. Attorney wild Capt. Lee to give him leave to ſpeak upon his oath. | W ee well known he too much diſliked thoſe Pater-nofter fellows to 
Capt. Lee xeplied, I would nothing but put bia, in mind of the cir- | call them to a reckoning in any ſuch, matter.. | 
cunftance ; and faid, good Robin, remember how I began. _ N a Mr. Attorney faid further, It is well known that the Earl of Hſfer uſed 
Sir Nobert ſaid he would. Thus then you ſpake to mae: l this Capt. Zee as a meſſenger to Tyrone, and Tzrone made him his bedfel- 
I marvel what will become of theſe matters; a man might do a brave | low; and Capt. Lee brought a meſlage back to the Earl of 5 . as de Bad 
act to ſet thoſe Lords at liberty. Why how ? quoth I, Marry, Sir Falter | confefled. | Then there was ſome mention of a Letter between them; but 
Rawtcigh might get him eternal honour and love more than ever he can I could not well hear what; Then was read Capt. Lee's confeſſion to that 
otherwiſe, if he would procure her e warrant to free them, which point, how Sir Chri/opher Blunt, being Marſha), ſent him to Tyrone, and 
he might compaſs by undertaking her perſon. anſwered, You may be when he came, he found him very peremptory, ufing inſolent ſpeeches, 
ſure he will not do it. Then Capt. Zee reply'd, If half a dozen reſolute | and condemning our nation as a baſe People, and ſaid the Earl of Eſſex | 
men, ſuch as might have acceſs to the preſence, would ſtep unto the Queen, was ſent to kill him, but he ſhould not Compaſs it; any of his ſlaves might 
and kneel before her, and never riſe till ſhe had ſign'd a warrant, and then ealily kill the Ear), but he would not take the life of any. And further, if 
ſend it by the Lord-A&miral, and never ſtir till the Earls of Efex and | he would 1 as) the Earl of Eſex) follow his plot, he would make him 
Southampton were brought to the Queen's preſence, they might do it. And | the greateſt in England. Capt. Bee had them read out all; they left out 
then he named Sir Henry Nevil, Sir Jarvis Clifton, Sir George Gifford, Sir | much matter that ſhould be known. 3 AE, 
| Richard IWeffon, and themſelves. I objected, hoy if ſome thould offer to | Mr. Attorney would not have any further thing read, and preſſed fur- 
come upon vs, and remove us from her Majeſty. He aniwered, we might ther, the circumſtances that Capt, Lee had confeſſed, that made him 
= ker pany body out by ſhutting the door, and teliing them that offered to | think the Earl of Ie know of his going; namely, for that the Marſhal 
come in, that if any harm came to the Queen, if ſhe ſhould do otherwiſe was well known not to do ſuch things, of far leſs conſequence, without 
than well, be it at their peril ; and this was all. To which Sir Rebert | the Earl's privity and conſent. Again, the Ear) of Eſex made a private 
anſwered, he would {|cep upon it. e ſudden journey to the then houfe of the ſaid Capt. Lee, where the faid Sir 
Capt. Lee. But I did perſuade you, Sit Robert, with proteſtation, ſay- | Chri/top her Blunt lay fick, and within a day after, Sir Chriſtopher ſent him 
ing, 1 never meant to be an actor myſelf, or perſuade any other to it. And to Tyrene. | 
what a wretch-am I, to be thought a villain for that 1 never meant? For To theſe confeſſions read; Capt. Lee anſwered nothing, as not belong- 
my Lord of Eta, indeed, I loved and honoured him, ſo long as I thought wn, the matter of his Indictment, | | 
him an honeſt man and a good ſubject, I ſpake theſe words with an 7; r. Attorney urged, That it was very likely that this man had been 
if ſuch a thing could be done. made acquainted with theſe late practices; which Capt. Lee with pro- 
Me. Atterney. Why preſs'd you to the Privy-chamber door at ſuch a | teſtation denied. | | 
time, where you were not wont to come ? 5 Ar. Attorney Nay, it could not be but he muſt have an Ill meaning, 
And then was ſhewed the Examination of William Poynes, (web was | that he ſhould offer, as he did, to kill the Earl of E hex, Hlagrante crimine, 
Rmſelf in the Hirt) to this purpoſe, 17 In that fort, and after enter into this plot and practice. Mark, ſaid the 
That he ſaw Capt. Ler preſs towards the Privy-chamber door, and | Attorney, he ſaid they might force her Majeſty to do it : mark this word, 
ſtand very near, and miſtruſting the worſt, drew towards him, When | force, (which, as I remember, was in ſome part of his own confeſſion) Go 
he came near, he mark'd his colour, that was pale, his countenance ftern, | in unio her, and never leave ber till ſhe had dine it. 
and his face having great drops of ſweat ſtanding on it ®. When he came Capt. Lee. Why I did fay, with an V; and then J am not a fool, but 
near to him, Capt. Lee lean'd hard upon him, and ſaid, It was one of the | I know they muſt have been: of a reſolution that ſhould have undertaken 
wonders of God that I was not in this action with the Earl of Zfſex. Why? | ſuch a thing, and ſuch as would not fear to diſpleaſe her Majeſty for half 
faid Mr. Poynes. I was ſo well acquainted, and fo much with my Lord | an hour, to' pleaſe her all her life after: but 1 never meant to have been 


of Ef, anſwered he, Then + r, paus'd. And Capt. Lee afk'd, Whe- | an actor myfelf. | | | 

ther the Queen were at ſupper ? Mr. Poynes anſwered, No. The Court affirmed it was Treaſon to undertake to force her Majeſty 

M.. Attorney. Mark, al the reſt was but to bring in this. i | to do any gy e her will. | | 

Mr. Poynes told Capt. Lee farther, perhaps he might do good ſervice ; Capt. Lee. I never undertook it. 

if he were ſo well acquainted with the Earl, it was likely he knew (ome- | Ar. Attorney urged his words to Sir Rbert Mansfield riding in his 

what of the Plot. Not I, anſwered Capt. Lee; but you ſhall hear more | coach after he was apprehended, that fhewed himſelf guilty, and fo willed 

villanies and kuaveries yet. | Sir Robert Mansfi:id ſhould be fworn. 8 
Mr. Attorney. Mark: What meant he by that ſpeech? | | Sir Robert Mansfield affirmed, That Capt. Lee ſhould ſay, that he had 
To this. Capt. Lee could not deny but he ſpake it; but ſaid, how | humbly ſued to her Majeſty this twelyemonth, that he might be employed 

was I there? had I any company? had I any dagger, or re thing about | in ſome ſervice, wherein he might have ſome throats cut; and now he 

me, that mightſhew i meant to do the Queen any harm? No, I had not, | thought he had done fomewhat ro bring him to his end. 

neither did] mean any (uch thing; and for my being at the Privy-cham- Captain Zee ſeemed to take ſome exceptions againſt Sir Robert Mansfield. 

ber door, I had been there five hundred times, and never was noted. And Sir Robert Mansfield proteſted he would neither wrong him, nor any 

what reaſon had 1 for my Lord of Ex, to adventure any ſuch thing. I | man; and but for this caufe, he had no reaſon to think otherwiſe than 

have ſpent my blood in her Majeſty's ſervice, and fo would again. well of Capt. Lee. | | 

Ar. Attorney. You mark, there was love between him and the traitor Captain Lee confeſſed he had lived in miſery, and cared not to live, 

Eſſex. And then Mr. Attorney cauſed a Letter to be read, which was | his enemies were ſo many and ſo great. | 

written in the behalf of Capt. Lee to the now Deputy by the Earl of Ee. Mr. Attorney urged her Majefty's pardon to him herefofore; for he 

That he knew it was for one in place to do what he would; and far- | ſaid, he was a man many ways x paſſed the danger of the law, being 

ther, What an unreaſonable thing it was for any to require that at his | full of cruclty and blood, | | 

< friend's hands, that were out of time. He defired his Lordſhip to take Capt. Lee anfwered, it was the worſt thing her Mzjeſty did for him, 

notice of the Bearer Cpt. Lee, one near allied to him, and that ſuffered | to pardon him. : ; 

for him; one that did as good fervice as any, when himſelf was in /re- Mr. Attorney, Hark, how ungrateful he is | 


— 


fand, and one that was as well ſeated for ſervice as any; thus, whatſo- Capt. Lee. Nay, I humbly thank her Majeſty for that her Grace; but 
* ever he did for the bearer, he would acknowledge as for himſelf : and | it had been better for me I had died then. have loſt a great deal of 
* fo he concluded.” blood fince, and now am like to end worſe: and for that it is ſaid I am a 


bloody man and cruel ; I proteſt I have been in her Majeſty's ſervice for- 


Then likewiſe was read the confeſſion of Capt. Lee to this purpoſe, 
ward, and indeed in fair fight I would do the wortt againſt her Majefly's 


That he loved and honoured the Earl of Eſer as much as any man in 


Ergland. ſaving Sir Henry Lee. enemies: but when they ſubmitted to my mercy, lever uſed them but as 
Ar. Attorney. This being but the prologue to an enſuing Tragedy, he | became a Soldier and a Gentleman, as merciful as any. 
would give a taſte of the practices and treaions of the Earl of Hex, and My Lord of London told him, he knew it was a common thing in Jre- 


his complices. land, they woutd not believe a man was dead till his head were off; and 
Capt. Lee. He doubted the treaſon would light on ſome of them that | ſo you would not have any body perſuaded that you were a traitor, unleſs 


held the Earl a traitor. her Majeſty (God bleſs her) were dead. | a 
Whereat a conſuſed noiſe there was, that he was a villain to defend a Capt. Lec, No, my Lord, I never meant any ſuch thing. You know, 
traitor. * my Lord, it was ever my fault to be looſe and Javiſh of my tongue; and 


Mr. Attornty proceeded to ſhew the Queen's great grace in ſending to | that was my fault now, and Iam like to pay for it. 
him the ſaid Earl, and the contempt and indignities offered to thoſe ho- Then the Jury were put together, who quickly found him guilty, 
nourable Perfons and Counſellors ſent to call him to his allegiance, Upon Verdict given, ner, 
The Lord Chief- Juſtice ſpake to this point, confirming of his own Mr. Attorney ſaid, Now Capt. Lee, you may do well to conſeſs this 
knowledge what the Attorney ſaid, much after the manner it was delivered | matter, what you know, and who ſet you on. 
at the Earl's arraigument. The Attorney, continued he, would of his Capt. Lee. What ? I am not a fool to be ſet on like a dog upon a bear; 
own knowledge affirm, that all the aſſociates and complices of the Earl | nobody ſet me on, for I endeavoured nothing. | a 
in this practice, were of theſe three ſorts ; either Athei/?s, Papiſi, or Men M 


On the z2th of February, Thamas Lea (a kinfman of Sir Henry Lea, who had wore the honour of the garter) told Sir Robert Crofts, Captain of a man of war, that it would 
he a glorious enterprize for ſix brave mettled fellows to go to the Queen, and compel her to diſcharge Ex, Southampton, and the reſt that were in priſon. He was a man 
msi of grem aſſuranoe and reſolution, bad commanded a company in Irelam, was very intimate with Tir-O-n, and an abſolute creature of the Earl of Effex's. This did 
(rafts immeciately ditrover to the Council; infomuch that Lea was ſought for, and found in the duſk of the evening about the door cf the Qucen's Privy-chamber. He 
ſeemed very thon gutful, was extreme pale, and in a great ſweat, and frequently aſked, Whether her Majc/ty aas ready to yo to ſupper ? and, whether the Council would be there? 
In this poſture he was feed, and examined, the next day had his trial, and by Crofts's evidence and his own confeſſion, condemned, and carried away to Tzburn ; where he 
owned that he had bern indeed a great offender : but as to this deſign was very innocent; and baving moreover proteſted, that he had never entertained the leaſt ill thought 


vain 1 he w 4 there executed. And this, as the times were, appearcd a very ſeaſonable piece of rigdur. Camden's Eliz. in the complete Hiſtory of England, 
20 ) Fo © 61 Pe 912. © K 4177 ” : 
Mr. 


| (47) es 8. The Trial-of Sin Chriſtopher Blunt, &c. 413 Eliz. (48) 


Mr. Recorder with uy grave r to him, to 4 701 him ſee hind Ns 5 8 a 8 A 4 might prove an honeſt 
is fault and fly to 's mercy for pardon, pronounced Judgment; | man, and do his Country one dax. NES 
which he took — K e ee TE I Ler- bia Tuflice, Heſhould have his right; nobody ſhould be wronged. 
They aſked him, what he had to fay : he anſwered, nothing; but de- | . | e 
fired my Lord of London, that he might have one ſent to him, fit for 24 80 the Court broke „ ct 05 god eb os 35 
man in his caſe. Z 1 Captain Les ſtill proteſting he never intended any 3 
Lord of London. What ? you would not have a Jeſuit or a Prieſt | Queen as was laid to his charge; which he continued to affirm afterwards 
Capt. Lie; No, I am a Proteſtant : I never liked-thoſe Pater-nofter fel- | to Mr. Pasfield, to whom he confeſſed his other ſins very freely, eren tak 


lows ; but I deſire a miniſter, and to receive the ſacrament: and further 1 in his death upon it. 5 hs | 5 1 
1 deſire, my Lord-Chief - Juſtice, that my ſon may have no wrong, and 5 He died the next day at Tyburn very chriſtianly, confefling his other 
that he may have that little that he nad got together, and ſhould leave be- | vices, but ſtill denying this. A 
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VIII. The Trial of Sir Chriſtopher Blunt, $77 Charles Davers, Sir John Davis, Sir Gilly Merrick, 


and Henry Cuffe, March 5, 1600. 43 Eliz. at Weſtminſter ; for High-Treaſon “. 
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8 | | The Commiſſioners were, 1 5 5 . 
The Earl of Notting bam, Lord High-Admiral. = F 8 e ee of the Exchequer. | 
The Lord Hunſdon, Lord-Chamberlain. | r. Secretary Herbert. | 3 
n e ae wo, | With divers of the Judges. 


Mr. Secretary Cecil. WP 


* 


The Lord-Chief- Juſtice Popba tre. F | | 
'F HE Commiſſion 2 ed pgs Court, [proceeded to the Indict- and for ſubjects to ſway thin at their liſt, is crimen læſæ majeftatis ; 
| ment, which was in ſubſtance as follows : 2 | and all Indictments term this Treaſon : for that ſubject that will rule his 

: | 7 | 8 I Prince, will never be ruled by his Prince; and to rule with his Prince, 

104 6 That on the 8th day of February laſt, at e e they conſpired | the world may as well bear two ſuns as the ſtate ſuffer two ſuch Go- 

140 | 4e the death and diſinheriſon of the Queen's: Majeſty, and on that day | vernments. c Br re, WA. 

. & cauſed an inſurrection of the ſubjects, and made war in London again For particular proofs and plain convineing of the parties, there need no 
e the Queen, and intended altering the Government, State, and Reli- other but their confeſſions ; which he proteſted, as he would be credtied 
« ligion now eſtabliſhed, and to ſurprize the Court at Whitehall. "The | in the world, came voluntarily from every man examin'd, no man being 
„ Queen underſtanding of their intended Treafons, for preventing racked or tormented, ; . | 
« thereof, upon the 8th of February, ſent the Lord-Keeper, the Earl of | It is not unknown with what clemency the Queen let paſs the offence 
&« JYorcefter, Sir Milliam Knowles, and the Lord-Chiet- Juſtice, to £ſex-..| committed by the Earl in Ireland: ſome of as great place as he, have ſuf- 
© houſe; they then commanded the Earls of Efex and Southampton upon fered for leſs offence than was proved againſt him at his convention be- 
« their allegiance to deſiſt from their purpoſes, to diſperſe their forces | fore the Lords. But ſuch was her Majeſty's clemency towards him, as 
te aſſembled, and to demean themſelves as dutiful ſubjects. But they | not to ſuffer him to be brought to public trial for thoſe offences ;- but he, 
c "refuſed to obey their command; and committed them the ſaid | to ſhew the mind he bore, impatient to expect the Queen's leiſure and 
% Lord-Keeper, Earl of IVorce/ter, Sir William Knowles, and the Lord- | grace, gives himſelf wholly ro think how he may wreſt the Queen to his 
&© Chief-Juſtice, to be ſtrictly kept and detained in Eſex-houſe, by the | tancy. He being priſoner in the Lord-Keeper's houſe, the Queen was 
e ſaid Sir John Davis, keeping them in by force; and theſe words being contented. to let him take his choice of any Coun in England whereto MY 
e uſed by ſome, Kill them! Kill them! And that the Earl of E ex, upon live, only confined with this, that he ſhould hold himſelf a ſubject FRY 
his going out of the houſe, commanded that if abi ſhould offer to de- under her Majeſty's diſpleaſure z yet left to be guarded only with 1 
<« liver them out of their cuſtody, or if the ſaid Earl ſhould miſcarry in | his own diſcretion. This grace ag | he ceaſed not to 
&« London, then they ſhould kill the ſaid Privy Councillors and the Earl | plot with divers foreigners, he ſends to the low Countries, prac= Mm 

of Morceſſer. And that the fame day they, with the number of | tiſes in /reland, raiſes ſpirits at home in Drury-houſe and Eſex-houſe, 
« 300 men went into the City of London, ſeeking to ſtir up ſuch citizens | for ſuppreſſing the Queen, calling of a Parliament, taking the Tower, 
« as they could move to their Rebellion. And that the ſaid Sir Charles poſſeſſing of Londen; and this cannot be intended without the deſtruc- 
& Davers, Sir Chriſtopher Blunt, and Sir John Davis, on the ſaid 8th | tion of her Majeſty : and all theſe Plots, by all their own confeſſions, 
« day of February, together with the Earl of E/ex, did fortify the ſaid | were conferred and diſputed of divers times. Being ſent for to come be- 
„ houſe, and armed themſelves againſt the Earl of Nottingham, the | fore the Lords of her Majeſty's Privy-Council, the Earl refuſes to come; 
„Queen's Lieutenant, and againſt the Queen's Army and Forces ſent | and the ſame night ſends for all his friends and followers to repair to him. 
&« for the ſuppreſſing of the ſaid Rebels.“ | wo The Queen hearing of this, ſends the Lord-Keeper, the Earl of Worceſter, 

The Priſoners being demanded, whether they were guilty, or not guil- | Sir William Knowles, and the Lord-Chief- Juſtice unto him. Theſe Coun- 
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ty, of the ſeveral Treaſons whereof they were indicted ? | | cillors find the outward Court guarded ; theſe Councillors coming to the Mn 
Sir Chriſtopher Blunt confeſled ſeveral of the things contained in the in- Earl, commanded the Earl and all his accomplices to lay down force, and 
dictment, and would have pleaded notguilty to the reſt + ; but the Court defiring private conference with the Earl; he refuſeth, and ſaith he will =p 
told him he muſt plead general, either guilty or not guilty to the whole | go into London, and take order with the Mayor and Sheriffs of the City, 
Indictment : and upon evidence excuſe, himſelf in what parts he can. | and will then return to them * ; ſo confident he was of his own ſtrength Mm 
Whereupon he pleaded to the Indictmext, Not guilty ; and put himſelf and favour of the way: he other matters opened by Mr. Serjeant 1 
for his trial to God and his Country. 2 were the former points laid in the Indictment. Be. 
Sir Charles Davers made the like proteſtation, but was directed by the Mr. Attorney-General Coke, coming to urge the evidence, deſired, be- Ho 
Court to plead to the Indictment: and fo he pleaded, Not guilty. c2uſe the bar was peſtered, to have Sir Gilly Merrick and Mr, Cue re- 
Sir John Davis ſaid, his, Cafe was different from the reſt; but ſeeing he | moved for a time, which was done. Then Mr. Attorney ſaid, he was 
muſt plead negatively to all, he pleaded, Not Guilty. now to ſpeak, not before common Judges, nor of common matters, but 


Sir Gill Merrick and Mr. Ca were arraigned upon another Indictment, | the greateſt and the weightieſt cauſe that ever he had to deal in, tho? he had 


but upon the points of the former Indictment, ſaving for levying of war | now ſerved the _ tome time. 
in Londen, and aftaulting the Queen's forces there, and conſpiring and The Queen's Serjeant hath generally delivered the matter, and he was 
plotting at Drury-houle, now to prove what had been opened, wherewith he had ftriven with him- 


Yelverton, the Queen's Serjeant, began the Evidence and opened ſelf to have ſpoken nothing of him that dead is; but unavotdable neceſſity 
the Indictment, ſhewed the act iticlf to be Treaſon by the Statute of | forced to name him, but it ſhould be with theſe two cautions : firſt, to 


25 Edio. III. therefore for the priſoners to pretend an intent to another | ſpeak nothing but what the "wy matter enforceth ; ſecondly, to ſay no- 
purpoſe, is no excuſe. | taing but that without all contradiction was true, The queſtion now is not to 


1 To alter the State, change the Religion, inforce the Prince to ſettle power, | | 


ff This is printed from a MS. purchaſed at the Sale of the MSS. of Peter Le Neve, Eſq. Norroy King at Arms; and tho? in the MS. it is wrote to Sir Charles Davers, yet 
on the margin is wrote in Mr. Le Neve's hand, Sir Charles Danvers; and ſo it is in Camden's Eliz. in the complete Hiftory of England, vol. II. p. 638. 
1 Bacon, who by command of Queen ZE!izabeth, publiſhed a declaration touching the Treaſons of the Earl of Ee and his accomplices, (fee his Works, vol. IV. p. 534.) 
1 in that part which relates to what paſſed at the Arraignment of Blunt, c. ſays. There were arraigned and tried by a Jury both of Aldermen of London, and other Gentle- 
men-of good credit and fort, Sir C et Blunt, Sir Charles Dawers, Sir John Davis, Sir Gilly Merrick and Henry Cute; the three firſt, whereof before they pleaded, aſked 
this queſtion of the Judges, Aether they might not confeſs the Indictment in part, and plead Not guilty to it in the other part? But being reſolved by the Judges, that their plead « 
ing mult he general; they pleaded Not guilty, as did likewiſe the other two, without any ſuch queſtion aſked. The reaſon of that queſtion was, as they confeſſed, in reſpect 
of the clauſe laid in the Indictment: That they intended and compaſſed the death and deſtruction of the Queen's Majefty ; unto whoſe perſon (although they confeſſed at the bar, as 
they had done in their examinations, that their meaning was to come ta her in ſuch ſtrength, as they ſhould not be reſiſted, and to require of her divers conditions and alte- 
rations of Government, ſuch as in their confeſſions are expreſſed), nevertheleſs they proteſted they intended no perſonal harm to herſelf. Whereupon, (as at the Arraign- 
ment of the two Earls) fo, then again the Judges delivered the rule of the Law; that the wiſdom and foreſight of the laws of this land maketh this judgment, That the fubje# that 
rebelleth er r'/cth in forcible manner to over-rule the royal evill and poxwer of the King, intendeth to deprive the King both of crown and life : and that the law judgeth not of the 
fed by the intent, But of the intent by the fa, And the Queen's Council did again inforce that point, ſetting forth, that it was no myſtery or quiddity of the common law, dut 
it was a concluſion infallible of reaſon and experience: for that the crown was not 2 ceremony or garland, but conſiſted of pre-eminence and power. 

And therefore, when the Subject will take upon him to give law to the King, and to make the power ſovereign and commanding, to become ſubject and commanded ; 
ſuch lubjet layeth hold of the Crown, and taketh the ſword out of the King's hands. And that the Crown was faſtened ſo cloſe upon the King's head, that it cannot be 
pulled off, but that head and life, and all will follow, as all examples, both in foreign tories, and here at home, do make manifeſt. And therefore, when their words did 
oroteſt owe thing, ard their deeds did teſtify another, they were but like the precedent of the proteſtation uſed by Manlius the lieutenant of Catiline, that conſpired againſt 
the fate of Nome, who vegan his letter to the Senate with theſe words, Deus hamineſque teftor, Patres conſeripti, nos nibil aliud, c. | 

And it was tad fuither, that admitting their proteſtations were fo far true, that they had not at that time in their minds a formed and diſtin& cogitation to have deſtroyed 
tho mess Perion © yet nothing was more variable and mutable than the mind of man, and eſpecially Honores mutant mores : when they were once a- loſt, and had the Queen 
in then hands, aud zvore Peers in my Lord of E-x's Parliament, who couid promiſe of what mind they would then be? Eſpecially, when my Lord of Eſſex, at his arraignment, 
bad made delenee of is firſt action of impriſoning the Privy-Counſellors, by pretence that he was inforced to it by his unruly company. So that if themſelves ſhould not 
have had, or Won not gem to have had that extreme and deviliſh wickedneſs of mind, as to lay violent hands upon the Queen's ſacred Perſon: yet, what muſt be done 
to latisfy the multituce, and teçure their Party, muſt be then the queſtion. Wherein the example was remembered of Richard the Third, (who though he were King 
in potetlion, and the righttul itnboritors but infants) could never fleep quiet in his bed till they were made away. Much leſs would a Catilinary knot and Combination 
&f Rebels (that did riſe witagut ſo much as the fume of a title) ever endure, that a Queen that had been their Sovereign, and had reigned ſo many years in ſuch re- 
14'S; nown and policy, hond be no longer alive, than made for their own turn. 

* it eis ort Extract tam Berau, is the Chief part of what is cal/d, The Trial of Sir Criſepler Blunt, in State- Trials, vol. I. p. 202. Edit. 1720. 
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| my Maſters of che Jury, whether Sir Cirzlipp ber Blunt is guilty of 
reaſon, yea or no; for he confeſſes. himſelf guilty of matter which is 
rebellion and inſurrection, and that of itſelf is flat Treaſon. 

Sir Chriſtopher Blunt (aid hereupon, that he was. now a man, what 
through pins bd Gps his hurt, aud through grief of his action, not him- 
ſelf a compos mentis; therefore deſired not to be concluded by what he 
ſaid, for he hoped the Lords arg Fans him thither rather to confeſs his 

Its. than to excuſe or defend them. : ; 2 
_— Attorney ſaid, they muſt now proceed, and Sir Chriftepher Blunt 1s 
not now alone in queſtion : but as the Earl is concerned and intereſted in 
this cauſe, for order of proceeding, there was no man in the world but 
muſt be ruled by reaſon and by precedent ; therefore if by theſe all men 
mult, then would he ſo procee againſt him. EY WEI! 
Sir Chriflapher Blunt deſired them to proceed againſt the others, for 
would confels all that had been ſaid. But Mr. Attorney defired to be 
heard againſt him, ut pena ſit paucis culpa ab aliis. Now, to ſhew this point 
of treaſon, the indictment containeth the matters touching the Queen's 
>erſon, In private caſes, if ſeryants ſhall come to their maſters with 
armed petitions, this is a ſhew of ditobedience, and tendeth to deſtruction; 
To prove the point of notzora, 8 Hen: VIII. the Labourers of Kent made 
an inſutrection againſt the Statute of Labourers, for the increaſing of their 
wages. Finieux, and all the Judges then reſolved this to be Treaſon. 
Trin. 37 Eliz. the Prentices in Landen making a rout in Sorthwark, upon 
information made againſt them in the Star-Chamber of tt ; 
ſentenced to be whipped ; whereupon others conſpired to riſe at Bunhill, 
and agree to whip the Mayor for ſuffering the Prentices to be whipped. 
And this intending to # and make an inſurrection, was reſolved by all 
the Judges to be 1 reaton.. ; „ we 

9 Eliz. Bradſbatv, and others in Oxfordſhire, tiling ta overthrow cloſes; 


pF and to reſtore tillage z the riſing was at {/ſow-hill, the indictment 


was of Freaſon and conſpiring the Queen's death, and adjudged treaſon 

ainſt the Perſon of the Gs Now, if the law make this conſtruction 
of the acts of mechanical men, what ſhall : - :ought of the acts of Earls, 
and other ſtrong Perſons intending to ſurprize the Tower, to take the City, 
poſſeſs themſelyes of the Court, to call a Parliament, to change Govern- 
ment, to tolerate Religion? Theſe intents of force muſt needs tend to 
Treaſon. The Prentices of London, the men of Oxfordſbire, were hanged; 
drawn and quartered. 


The Chief - Juſtice Pop ham delivered the reaſons of all this to be, for that 


by force to compel the Prince in any government, is in itſelf Treaſon. 
The Attorney. He that conſpires to take London, and to ſurprize the 


Court, this doth merely concern the State: but this Catiline company, to 


conſpire againſt the Queen herſelf, this concerns more] but the toleration 


| of Religion; this of all things concerns moſt ! for from before her coming 


to the Crown, her Majeſty having holden fo cofiſtant ze of the Re- 
ligion now eſtabliſhed, and ſince her reign ſo bleſſed of God in it; and 
for her now, by compulſion or otherwiſe, to be drawn to change it, what 
impiety and ingratitude againſt God were it to think it? This quarrel 
for the changing of Religion, was the great cauſe of the Fpaniſb Invaſion 
intended in 88, and the many treacheries againſt the Queen's Perſon, by 
poiſoning her gloyes, the Pomcl of her ſaddle and many other ways: 
therefore at the requeſt or compulſion of a ſubject to change this true pro- 
feſſed Religion, her Majeſty would rather loſe het Crown, and venture her 
Perfon itſelf in defence thereof, than ever ſuffer or endure it. Adeo peri- 
culoſum is this to think? Theſe things I have ſhewed for precedents. Now 
for ſtory, ſee the Chronicles of our own Kingdoms; Queen IJſabel, in 
the time of King Eduard II. aſſembles great numbers, pretending for the 
ood of the King and the Church; this was a glorious pretence] but ſhe 
3 upon the wings of her power, calling a Parliament in the name of 
the Ring, ſceks the overthrow of the King, „ nomina culpis imponis. 
But the cataſtrophe, the concluſion was the ſmothering of the King, and 
putting to death the Treaſurer and Chancellor: for, ſaid ſhe, the letter of 
the law is ſuch, as we are all traitors, therefore ſo long as the King lives, 
we are all in danger. The ſtory of Richard II. the Act of 1 Henry IV. 
calling a Parliament; putting the King in Pomſret-Caſtle, and the King's 
death following, are dangerous precedents, and too fitting theſe indict- 
ments. This treaſon's bird hath been long a-hatthing, like unto an 
Elephant's whelp, long a-breeding, but "with in a hollow tree, and diſ- 
covered before it was fledged. 8 5 
It was forecaſt, that if they were few, it would not be acted; if they were 
many, it would not be concealed : therefore refolyed few ſhould know it. 
And upon the ſudden, even when the matter was to be acted, then all to 
have notice of it. And for the tale of being to be murdered in his bed, or to 
be ſet upon by Sir Malter Raleigh going to the Lord-Treaſurer's, this was 
but a buz, and ſo invented by them for a buz : but on the other fide, it 
ſhall be proved directly, that they intended to kill Sir Malter Raleigh. It 
was objected, that the Queen's forces that would be ſuddenly raiſed 
would be an impediment to this aCtion ; but to prevent this, it was reſolyed 
to pretend that the State generally was with them now, where it may be 
fomc may think themſel ves excuſable of Freaſon, becauſe they knew not 


: 


of the Treaſon intended, tho' they were preſent in the thing ated, For 


the clearing of this, Mr. Attorney referred himſelf to the opinion of the 


WM | Judges in the point; whereupon it was delivered by my Lord-Chief- Juſtice, 


That in caſe, where ſome pretended Treaſon, and others accompanied and 

_ affifted them in any actien, il not knowing of the Treaſin intended, yet 
were they all offenders in Treaſon. 

And for the honour of the Indictment, and manifeſting the due of their 


proceedings, Mr. Secretary defired their judgments, whether in caſe, 
when men were attors and abettors in ſuch a matter, whether the Iaw charged 


ther. not in this point with direft Treaſon againfl the Perſon of the Prince? 
Which was affirmed by the Judges to be ſo, and the indictment mult ſo 


charge them. 


Now, for ſeveral proofs againſt every ſeveral perſon then arraigned, he 
would firſt begin with Sir Ghri/tepher Blunt, and with his own confeſſion 
againſt him. The confeſhon of Sir Chriftspher Blunt * contained this, 
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amber; ſome of them were 


. 


That the 20th of Jana he was ſent for by the Karl of Z/zx to come up to 
; whereupon he came, and was at Drary-houſe when the conference. 


was there the Sunday or Monday ſevennight before the going into London, 


but came when the conference was ended. The reaſon of their going intd 
London, as they did on Sunday the 8th of February, was, becauſe the alarm 
was given at the Court, and knowing into what hazard the Earl adveng, 
tured, he went with him for ſafety of the Earl's life, as far as there might 
be power in him, and thought · it lawful for ſubjects to ule force for their 
ſafety; and the ſettling of true Religion. And being aſked by Mr. Attor- 
ney, whether he was privy to the purpoſe of taking the Court? Said, he 
was privy to the conference of going to take the Court, but it was a thing 
firſt to be conſidered of, but not reſolved. And being further aſked by the 
Secretary, if in their conference it was not reſolved, that if the Earl pre- 
vailed; and came to the authority he ſhot at, he would have ſuffered 
Toleration of Religion ? anſwered, That he thought ſoz and ſaid, he 


ſhould be to blame to deny it; for the Earl had many times ſaid to him, 


that he liked not the forcing of men's conſciences; and in his uſual talk 
would ſay, he miſliked that any ſhould be troubled for their conſcience. 
And in a ſecond confeſſion, he ſet down, that the Earl, five days before 
his going into London, wrote down with his own hand certain articles t 
be diſputed upon; whereof one was, whether they ſhould take the Tower! 
another, touching the ſurprizing of the Court! and that the Earl uſually 
ſpoke of this purpoſe to alter the government of the Realm: But the 
Examinant Liked that might not have been ſ:t down, becauſe it was nd 
grace unto the reſt. | | 

Mr. Secretary deſired to know the reaſon wherefore he would not have 
had this ſet down, which he underſtood to be, for that the confeſſion was ſo 
Wim of matters ſo foul, as this being added, it would embroider the 
re | | 

But Sir Chri/tapher Blunt ſaid; he was miſtakeh j biit the altering of 
the Government being meved, and the removing of the Secretary, he de- 
fired forbearance to expreſs any further matter; for gracing of himſelf, 
And in the ſaid confeſſion, Sir Chriſtopher Blunt ſeemed to difſuade from 
the attempt intended, but uttetly diſliked the taking of the Court at that 
time of the night. 8 F115. 

For a farther proof againſt Sir Chri oper Blunt, that he had wrought 
with the Earl for a Toleration of Religion, and ſought to ſeduce Sir 
Fobn Davis; the confeſſion of Sir John Davis was Wh. wherein it was 
ſet down, that Sir John Davis aiking of Sir Chriftapher Blant, if the Earl 
had promiſed Toleration of Religion, the Catholic Religion ? Sir Chriſto- 
pher Blunt anſwered; that the Earl gave good hope of it: And Davis in 
his confeſſion ſet down that d by the perſuaſion of Sir Chri/topher 
Blunt, he became a Catholick; therefore being taken and committed to 
Mr. Mompeſſon's, he deſired Mr. Mompeſſon to help him to a Prieſt, But 
at the Bar, Davis ſaid, that many times he had conferetice with Sir 
Chriftepher Blunt touching Religion, but he was not the original petſuader 
of him unto that Religion; but being bicd up in Oxford, his Tutor, 
Mr. Alen, was a Catholick, and from him he took it; and hath ever lived 
free from giving offence by his profeſſion ; and ſaving this unhappy action, 
he hath always been loyal and obedient to law, hath accompanied the 
Earl ordinatily at ſummons, and communicated with him; and the reaſon 


of his words upon his firſt commitment, was ſuppoſing Mr. Mompeffn to 


have been a Catholick, did requeſt him tu help him to a Prieſt, but grieved 
afterwards he was deceived in Mr. Mompeſſon. And the Lord- Admiral 
protcited he knew that Mr. Mumpeſſon was not affected to that Religion, 
which Sir John Davis thought to be true; but ſaid, Mr. Mompeſſon had not 
kept word with him, for he promiſed upon his credit not to reveal his 
requeſt. 3 | „ | 

* to prove Sir Cbriſlapber Blunt Was an author, and a chief ſtirrer of 
the Rebellion in London, the confeſſion of Lord Sands was read, wherein 
was ſet down, that he went with the Earl to Sheriff $mith's, but went not 
into the houſe : but being ſent fot by the Earl, went with him, and came 
back with him towards 1 and Sir Chriſtopher Blunt and the Lord 
Sands, at the chain before their coming to Ludgate, gave charge upon the 
Queen's forces, and were both hurt at that place. 

Sir Chriſtapher Blunt at the Bar confeſſed he was too forward in that 
action, and gave charge upon the Pikes, but denied the killing of ....... 
at that place, which Mr. Attorney charged him withal; but he deſired 
Mr. Attorney to think charitably of him; and not to charge him with that 
man's blood. . 

Then Mr. Attorney proceeded to prove, that where it was pretended and 
given out for a buz, that Sir Malter Raleigb ſhould have ſought to have 
murdered the Earl, that indeed they ſought to murder Sir Malter Raleigh, 
to which purpoſe the confeſſion of Sir Ferdinando Gorge was read; where- 
in was contained, that the Earl and Sir Chriffopher Blunt, that Sunday- 
morning that Sir Walter Raleigh had ſent to ſpeak with him, Sir Chri/topher 
Blunt adviſed Gorge to kill him: and to this end, Sir Chriſtopher Blunt ſent 
four ſhot after him when he went to ſpeak with Sir Walter Raleigh, | 

But Blunt ſaid, that Sir Ferdinando Gorge did much wrong him in ſo 
ſaying ; but confeſſed, that in reſpect Sir Ferdinando Gorge was to be one 
of the principal executioners in this buſineſs, he wiſhed Gorge not to go 
naked to Sir Malter Raleigh, nor to go home to him, but to meet him upon 
the water, and to take fome piſtols with him, that in caſe Sir Malter Raleigh 
ſhould not ſuffer him to come off, that then he ſhould be of force to come 
away, and bring Sir Walter Raleigh with him; and this was lis advice. 

And being aſked by Mr. 8 whether he thought, or was per- 
ſuaded that my Lord Colbam, or Sir Walter Raleigh intended any ſuch 
thing againſt the Earl! ; | 

Sir Chriſtopher Blunt anſwered, that he did not believe that they ever 
meant any ſuch matter, nor the Earl himſelf ſcared it not, only it was a 
word caſt out to colour other matters. 

Gorge al ſo coiffeſſed, that the Earl intended, after he had poſſefled him- 
ſelf of the Court, then to have gone into London with ſome principal 
officers of the State carried with him, and after a while to have called a 
Parliament, and ſettled things to his liking, : | 


* See alſo Bacon's Works. Vol. IV. p. 537. for the ſeveral confeffions relating to Eftex's conſpiracy, 8s figned before the Lords, and others of the Council. 
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(Fr) 8. The Trial ,. 


And Mr, Secretary. faid, that Sir Ferdinande Gorge being confronted 
with the Earl, had ſaid as much; and to ſatisfy thoſe queſtions, would 
, oper, OrEnT x 
To prove that Sir Chrifepher Blunt would not take notice of the Pro- 
clamation publiſhed in London by an Herald at Arms, the confeſſion of 
Capt. Edward Bromley was read, wherein was ſet down, that the Earl 

oming from Sheriff Smith's houſe, ſaw in Gracechurch-ſtreet an Herald at 

\rms, and ſent Sir Chriſtopher Blunt to hich, to tell him, that he ſhould 


. not approach the Earl, for he would -not hear him abuſe the Queen's 


name. And to prove that Sir Chriſtopher Blunt was a chief director of 
things done in the houſe that F rag th the 8th of February, it was 
ſhewed, that Mr. Killegrew of the Privy-chamber coming that morning to 
Eſſex-hoiiſe, Sir Chriſtopher Blunt meets him in the Court, and Mr. Nil- 


degrew told him, that he had a meſſage from the Queen to Sir William 
l 


's and hearing by Sir Chriftepher Blunt that Sir William was gone, 
he would have gone back again, but Sir Chrifopher Blunt ſaid, he muſt 
not go; ' And ming upon him, wiſhed him not to take it diſcourte- 


ouſly, for he muſt ſtay him. 


Hut Sir Chriſtopher Blunt ſaid hereupon at the Bar, that the reaſon of 


the ſtaying of Mr. Killegrei was this; Mr. Killegrew being a Gentleman 
whom he knew the Queen truſted, he told him, he would deſire him to 
Ray in the hoiiſe, and hear the matter, and ſee their proceedings, that fo 
he might truly inform the Queen of that which he knew would diverſly 
and ſtratigely ſpoken of. : FE 
But againſt this, Mr. Killegrew himſelf ſaid, that he was ſtaid by Sir 
Chriftapher Blunt by theſe words; © I muſt deal ſomewhat unmannerly 
« with you, and ſtay you now till you have ſpoken with my Lord; and 
ſent Sir John Davis to go tell my Lord of Eſſr : whereupon the Earl, 
accompanied with divers others, came to Mr. Killegrew. þ 9 
Mr. Attorney perceiving ſome, ſhiftings in Sir Chri/tepher Blunt's an- 
ſwers, willed him to confets things plainly, otherwiſe he would prove him 


guilty of the Earl's death. 8 wy | 
Whereupon Sir Chri/lopher Blunt wiſhed that his death were worthy to 


reſtore the Earl to life again; but for his confeffions, they had always 


- 


been plain and true from the firft, and plain to all he knew: wherein he 


appealed to Mr. Secretary, if he had found othef by him. | 
r. Secretary atknowiedged that he had always found him to deal ho- 
neſtly and plainly. | | 
| Naw, ho boa os the great matter againſt, Sir Chriftopher Blunt, and the 
reſt, The Queen's Majeſty having 3 of their intended treaſons, 
vet graciouſly diſpoſed to extenuate the offence of the Earl, commands her 
Privy-council to meet at the Lord- Treaſurer's houſe on Saturday at night, 
and that night ſends Mr. Secretary Herbert to the Earl, to ſignify unto 
him, that it was the Queen's pleaſure he ſhould repair unto her Council 
there ; but the Earl refuſed to come. ry H. | 
to invite his coming, offered to go in the coach with him alone without 
any light, or take Boat and go by water, that they ſhould go and come 
without being diſcertied by any 3 ut the Earl {till refuted, 
Sir Chri/topher Blunt confeſied he heard of Mr. Secretary Herbert's com- 
ing, but wiſhed to God he had dealt more peremptorily with the Earl, 
Mr. Secretary Herbert ſaid, he was not to be more peremptory with him 
than in the words of the Queen's own meſſage, which he delivered di- 


realy. 

Mr. Secretary Cecil affirmed, that ſuch was the reſpect given to the 
Earl, and that nothing ſhould break out to the underſtanding of others, 
as it was once reſolved all the Council to have gone home to him to his 
own houſe. Fe 

Sir Chriſtopher Blunt ſaid, that the Earl kept very ſeeret to himſelf the 
cauſe of his ſending for to the Lords of the Council, and what Mr. Secre- 
tary He bert's meſſage was; for being afked what it was, he ſaid, that ſuch 
was the Queen's opinion of him, for all thoſe difgraces, as her Council 
being to conſult of great matters, ſhe had ſent to have him amongſt them, 
and to have his opinion. | 

Mr. Attorney further urged, that the Queen's exceeding favour reſted 
not there; but even the ſame Sunday morning before his going inte London, 
the Queen ſent Mr. Secretary Herbert to him, to ſignity to him, that her 
pleaſure was he ſhould come before her Council; which he refuſed again; 
and thus was it true with him, that conſuerudo precundi, did tollere ſenſum peccati. 
Her Majefy notwithſtanding, after both theſe refuſals, vouchſafech again 
the ſending unto him, maketh choice of his beſt friends and nearett allies 
he had in the Court; the Lord- Keeper, the Lord-Chief- Juſtice, two that 
oved him exceedingly well while he ſtood a good ſervant and a true ſub- 
ject; the Earl of Morceſter and Sir IH illiam Knowles his near kinſmen. 
Theſe Lords valiantly, (for ſo I will term it, and to their honors J will 
ſpeak it, that it ſhall appear that in ſome gown-men there reſts as valiant 
minds, where the caule requires it, as in them that wear ſwords:) The 
Lord-Keeper ſtoutly, in the midſt of his armed troops, commands the Earl 
upon his allegiance to deſiſt from his purpoſe, and to lay down arms; when 
others in the tumult cried, My Lord, my Lord, you ſtay too long; others 
ſaid, Kill them! kill them! and, at this time, Blunt adviſed the Earl to 
impriſon them, which is Treafon in itſelf, 

But Sir C fopher Blunt ſaid, that his advice to my Lord then was, 
that the place was unfit to talk in, being openly in the Court, and that 
therefore he would withdraw into ſome private place. 


But my Lord-Chief- Juſtice Popham ſaid, that he himſelf hearing the 


Mr. Secretary Herbert, the rather 


company tumultuouſly cry, Fai, awiy, you toſe time; hereupon he ſept 
to the Earl, and perſuaded him to withdraw into ſome place private, and 


there to confult with them. And to maniieit in what manner the Lords 
were received and uſed, and how they found the houſe at their coming in, 
a Narrative was read, ſet down by my Lord-Keeper, all under his own 
hand- writing, which was thus: That coming .to Z//ex-houſe the 8th of 
february, about ten of the clock in the morning, they found the gates ſhut. 
Upon their knocking, the wicket was opened, but none of their ſervants 
ſuffered to enter in with them, fave only J. Hugs, who carried the Great 
Seal. From the gate to the houſe- door ſtood a guard of thot on both tides; 
at their coming in, the company aſſembled tumultuoully together; before 
their coming to the hall-door, the Earls of E, Rutlund, and Southamp- 
tea came and met them, and divers others locked about the Earl. The 
I ,ord-Kceper tiepping to the Ear! of Ee, told him, that they were {ent 


DC — — 6c 


er Blunt, &c. 43 Eliz. (32) 


to know the cauſe of their Fine if there was Way the Queen would 
c 


hear it; but hearing that he had aſſembled ſo many into that houſe, and 
not knowing for what cauſe, the Queen had commanded tham to com- 
mand him to diſperſe thoſe companies. The Earl anfwered, that his life 
had been ſought; he had been preſidiouſſy dealt with, and for his defence 
that company of his followers and friends were gathered together. The 
Lord-Keeper anſwered, if any ſuch matter was, he ſhould be heard and 
relieved. Hereupon the Earl of Sonthampton faid, that he was affauited in 
the Fg by the Lord Gray, The Lord-Chief- Juſtice anſwered, he had 
Juſtice for that. The company gathering thick about them, the Lord - 
Keeper deſired the Earl of Eſſr to draw aſide; and they conferring ſecret- 
ly, the company eried, All, Al. The Lord-Keeper told the Earl, that 
ik he had any wrong done him, he ſhould be honourably righted. Then 
the company cried, Awdy, away, my Lord, they betray you, they undo you. 
All this while they were bare, but hereupon the Lord-Keeper put on his 
hat, and commanded the Earls upon their allegiance to deſiſt, and lay down 
their weapons: and private conference being again deſired, they were car- 
ried up into the great chamber, and as they went, ſome faid, Throw the 
Great Seal gut of the window; ſome ſaid, Kill them, kill them; others cried, 
Away, away. Then they were led into one of the Earl's clbſets. The 
Lord-Keeper preſſing to ſpeak with the Earl, he ſaid, my Lord, be pa- 
tient a-while ; I will go take advice, ſpeak with my Lord-Mayor, and 
the Sheriffs of Landen, aud will be with you again within this half hour. 
Then the Earl departed, and left them to the cuſtody'of Sir John Davir, 
Sir Ohriſtapber Blunt, and Sir Gilly Merrick. The Lords being thus in 
cuſtody, defired leave to be gone, or that they might ſend one to the 
Queen to let her know how they were 'uſed ; bu this was denied them 
and anſwered, that the Earl would return ſhortly, and till his return they 
muſt not let them go, 1 e N 

The Earl of Rutland's confeſſion being read after the former narration 
of the Lord-Keeper's; thereby it appeared, that the Earls of Efſex and 
Southampton, and Sir Chriſtopher Blunt of long time had been diſcon- 
tented, and that Blunt many times adviced the Earl to ſtand upon his 
guard; and it was the advice of the Earl of Southampton, Blunt, and Davis, 
that the Lords ſhould be detained, 

For the Earl of Rutland himſelf, Mr. Secretary ſaid; he thought him 
not to be acquainted with the plot; and the Earl of Ex himſelf had 
ſaid, that the Earl of Rutlan4 was not privy to it: for his conceit of him 
was, and thus (aid, that the Earl of Rutland knew it but two hours before, 
And, faid Mr. Secretary, if equality of Juſtice would ſuffer it, he wiſhed 
that no blood more might be ſpilt; for it was not the blood of any man 
that was required; and the Queen ſhould gain more by their lives than by 
their deaths; and doubted not but her Majeſty, in this lamentable acci- 
dent; would triumph in mercy, but where and when there ſhould appeat 
no other cauſe but merely her exceeding mercy. The Earl of Rutlind's 
confeſſion ſnewed further, that Blunt, when their going to the Court was 
intended, ſaid, O how fearful, and of how feveral humours ſhall we 
find them, when we come to the Court! | 

Further, to enforce the hard uſage of the Lords, the confeſſion of one 
IV hittington was read, who ſaid, That after the Lord-Keeper and the 
other Lords were in the inner room, other company coming up towards 
the place, ſwore they would ftab and kill the Councillors; whereupon 
Fhittington ſent to the Earl of Eſex, how violently ſome men preſſed, how 
cruelly they meant againſt the Councillors ? Sir CHriſtapber Blunt heating 
theſe words, ſaid, it was no time now to make orations. W hereupon 
the Earl of Ex preſently departed, and word left, that if the Earl of 
Eſſex miſcarried in London, or if they offered to eſcape before his return, 
then the Lord- Keeper and the Chief- Juſtice ſhould be killed. 

The Lord-Chief-Juſtice hereupon aſked Sir Chri/tpher Blunt, Why 
they ſtood at the great chamber-door with muſkets charged and matches 
in their hands; which, thro' the key-hole, the Lord-Chiet- Juſtice ſaid, 
he diſcerned? | | 

Davis anſwered, and ſaid, he was charged with the cuſtody of the 
Lords, but againſt his will, for he much more deſired to have gone with 
the Earl into London, and that the Earl of Southampton, Sir Charles Davers, 
of ſome other might hare kept them; but the Earl of H ſaid, No, hs 
would but go take order with London, and come again within half an 
hour, in the mean time he ſhould keep them. Then Captain Saliſbury 
having the guard of the niuſkets, was very violent and ſo diſordered, as 
he doubted what he would attempt, and, contrary to the will of others, 
brought up the ſhot ſo near the door. And gif John Davis ſaid, that left 
the fury of Salisbury ſhould attempt beyond that was meant, he ſometimes 
paſſed amongſt the ſhot, and to ſatisfy the Lords that no harm was meant 
them, he came in to them, whom when he perceived in ſome fear, he aſ- 
ſured them that there ſhoulꝗ be no force offered them. 

But the Lord-Chict- Juſtice told Sir Jahn Davis at the Bar, that he had 
no reaſon to think they were in fear, and bade him tell what words the 
Chief- Juſtice then uſed; which were theſe : If they did take their lives, it 
was but the cutting off of a fe years; and when Gorge came, and would 
have let out the Lord-Chief-Juttice only, he refuſed to go except they 
might all go; and faid, as they came together, {o they would go together, 
or dle together. 

And Fir John Davis ſaid, that the better to aſſure the Lords that no 
harm was meant them, he went up to the Ladies, and intreated the Coun- 
teſs of Eſſex to come down, and be amongſt them: ſhe making ſome 
pauſe at it, ſaying, With what comfort can l go amongſt them ? He per- 
tuaded her to go and be amongſt them, the better to aſſure them that no 
barbarous uſage ſhould be offered unto them. And that he behaved him- 
{elf reſpectfully towards them, being uncovered before them, when others 
ſtood covered by them: and ſuch proviſions as the houſe had, he prepared 

for them; and ſet them a dinner. | | 


But the Lord-Chief-Juſtice ſaid, My Lord-Keeper and he told Davis, 
they would eat none of my Lord's meat. 

Butatthe coming downofthe Counteſs amongſt the Counſellors, Sir Jahn 
Daui. ſaid, that he perceiving the Lords in great doubt what the Earl meant, 
and hearing them ſay to my Lady, what a ſtrange courſe is this the Earl of 
fx taketh? Thereupon Sir Fobn Davis ſaid, that if he did perceive that 
due Earl intended any hurt unto the Queen, his ſword ſhould be the firſt 
tuat mould be drain againſt him. And the Lord-Chief-Juſtice aſking 

| ; what 


EX charged, I will tell you, 
= what I have kept him from, 


matter againſt the Earl, but referred or NIral 
W tary, whethet he ſhould there utter it, or privily deliver it to them two f 


WW Earl, and his act expounded by the Law to be treaſon, | 
W was not to touch the Queen's perſon or her State. But the Earl himſelf 
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| was become of the Earl all that while, they having then ſtaid from 
2 of the clock till it was almoſt two, faid, e Earl will be deceived 
of his purpoſe if he hope upon the City, for the Citizens are faithful to 
the Queen. Then Davis anſwered, the Earl had good hope of the City. It 
being replied, That perhaps ſome looſe people might fall in to him, but he 
could have no got pes of any that were ſubſtantial and good citizens; 
Davis ſaid; my Lord is ſure of the City, for of twenty-four Aldermen he is 
ſure of /twenty-one ; and my Lord in this action will ſet ſuch aids in the 
City in all places, as no ſpoil ſhall happen. | 155 CS 

But to the honour of the City of Londem, Mr. Attorney often repeated, 
that of all the City, not one Man, ſave only one forry prentice, was found to 
take part with with, and of Inns-of-Court-Men, not one man that follow- 


him. 3 F 
es Sir Jobn Davis being farther aſked, when he frſt was made acquainted 
with this purpoſe of the Earl's? He ſaid he knew not of it till the Sunday 
WW ſevennight before their riſing, and then their purpoſe was to ſurprize the 
Court at ſuch a time as he ſhould have (mall oppoſition z and that they 
met twice that Sunday or Monday before their riſing, at Drury-houſe, when 
W they conſulted about ſurprizing the Tower and the Court. Bur debating 
long, they could not agree; whereupon breaking off, the Earl ſaid, he 
would ſet order for all himſelf, ſince they could not agree on it; which 
were the Earl of Southampton, Sir Chriſtepher Blunt, Sit Charles Davers, 
and Sir Jo Davis. ; 1 A 
arias Mr. Secretary told Sir Chriſfopher Blunt, that the Earl had 
confeſſed that he had been a principal inſtigator of him to theſe acts, and 
a mover of him to plots more pernicious to the State than theſe, 
Sir Chriſtpber Blunt ſaid, Hath my Lord that gone is, ſaid ſo by me? 
am ſo ney, Sap rim in honour, and my reputation fo far 
r. Secretary, what I have counſelled him, and 


| Mr. Sccretary (aid, the Earl for part of Ns Sacrifice to God, had left it 
under his own hand all that he could diſcloſe of all confederation in this 


= matter, 


Sir Chriſtopher Blunt ſeemed reatly at the Bar to haye diſcloſed farther 
to my Lord- Admiral and Mr. Secre- 


Which afterwards he did, being brought into the Court of Wards to them 


= after Judgment was given. 


Mr, Attorney proceeding with his evidence, deſired attention, ſaying, 


| 5 | That the laſt day he gave evidence againſt the Earl, fince which time it 


had been rumoured, that tho? the letter of the law was ſtrong againſt the 
et his intention 


BZ (whoſe Soul he doubted not but was with God, for his end was moſt pe- 
W nitent and Chriſtian) before his death revoked all his Juſtifications made 
WW at his n ſave only one original purpoſe, Not to lay hands upon 
the Queen; and took it upon his death, that he meant not to lay violent 
hands upon the Queen's perſon z yet remembring the tumultuous beha- 
viour of them in his company at his houſe, ſaid, that he feared he ſhould 
have been forced to ſome wrong againſt the Queen's perſon; _ 
Whercupon the Lord-Admiral affirmed; that the Earl of Efex ſaid, It 
was fit he Would die, for the Queen could not live and he too, | 
Mr. Secretary alſo delivered how clear a confeſſion the Earl had made of 
all things; how long time four of them of her Majeſty's Privy-Council at 
his intreaty had ſpent with him in the Tower * atlurday before, and how 
he had revoked thoſe imputations he had caſt upon ſome men, and thoſe 
aſſeverations he had in his own defence. Therefore, for his patt, he muſt 
nceds judge charitably of him, and forgive ſuch wrongs as the Earl had 
done him; and if the diabolical imputation which the Earl at his arraign- 
ment caſt upon him, further moved him to impatiency than his wont was, 
or was fit, he deſired them that heard it to pardon him, for the proyoea- 


tion made him to forget all bands of ſpeech, 


Now was read ſome parts of the Eail's laſt cofifeſſion, which contained 
four ſheets of paper, all written with the Earl's hand; and it being ſhewed 
to Cuſſe at the Bar, he acknowledged it to be the Earl's hand-writing, Out 
of the Earl's confeſſion this was only read: That Blunt, Cuffe, Temple, and 
ſome others, tho' they were not preſent at Drury-houſe, yet they were privy 
to more dangerous practices and plots than theſe; And Cu being brought 
Face to face before the Earl, the Earl charged him to call to God for mercy, 
and deal truly with the Queen; for he being to go out of the World; muſt 
deal truly with his ſoul. Cuffe ſaid, it was long before he could be allowed 
pen and ink to write; elſc the Earl himſelf would have cleared him, as he did 
in theſe things, that in a few words he ſet down; which being read to the 
Earl, he ſaid, true; and {ti}! as he read, he ſaid true; out of which Cuffe 


ä — 


a. 


would infer, that the Earl being truly remembred of things paſſed, would | 


have cleared, and not leſt an accuſation upon him. But theſe ſeemed to be 
other matters than ſuch wherewith the Ear! had charged him. And Cuf? 
denied not, but being confronted by the Earl, the words aforeſaid were uſed 
to him, Then was read an abſtract of the Earl's confeſſion in theſe 


words : : 
He thanked God that he was thus prevented, for otherwife he knew not 


A 4 | what miſery might have befallen this land. He ſaid, that men would wonder, 
ri th-y knew how many motions had been made unto him; to remove the 


| evils of the Common-wealth, He conſeſſed that his rebellion was firſt plot- 

ted when he was priſoner at the Lord-Keeper's houſe ; he intended to have 
ſurprized the Court with a power of men, and afterwards the Tower, to have 
countermined his actions, and been a bridle to the City; and then to have 
called a Parliament. He ſaid, that Lenden was 2 danger unto his ſdul, and the 
cauſe of his rebellion ; for if he had not truſted to thoſe of London, he had 
not taken this courſe. He called the men of Lendon a baſe and cowardly peo- 
ple, ſaying, "That he drove them from their barricadoes with two rapiers 
a-croſs, and would undertake to ſack London with four hundred men; He 
called himſelf a burden unto the Commonwealth to be ſpewed out. He 
called this his fin, a great fin, a bloody fin, a crying fin, and an infectious 
In, infecting with a leproſy both far and near, He defired his life to be 
ſhortened, for that he knew the Queen could not be ſafe ſo long as he him- 
ſelf was living. lie defired private death, to avoid the acelamations of 


the People. 


| 


In the middle of [reland, Fitz- 


| 
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This abſtract read, Sir Chriftepber Blunt ſaid, he muſt needs confeſs he 
was privy to the ſpleen that was carried againſt Mr. Secretary, and was 
too far AT to his hurt; but never gave allowance, or was mover of 
the Earl to this plot. | | 

Mr. Secretary interrupting him, wiſhed him to conccal nothing that 
tended to the diſcovery of theſe treaſons. For matter of injury intended 
againſt him, he wiſhed not the naming of them, he did forgive them. 

Sir Chriftopher Blunt ſaid, that was favour out of his charitable diſ- 
poſition, more than he himſelf was worthy of. | 
Mr. Attorney proceeding, ſaid, the Queen had charged thoſe bf her 

Council to ſay nothing in this buſineſs; but what might plainly be prov'd, 
if it were objected ; for ſhe would go with her juſtice untouched ; therefore 
he would open matters, and Which though they of the Jury need not to 
take as any part of their evidence; 12 becauſe they were true, and fortified 
the matter divulged and proclaimed through the Malm, for the honour of 
the Queen, though againft an Earl that was executed, he would diſcloſe 
unto them how this Treaſon had a deeper root than moſt were aware ob; 
wherefore you ſhall plainly have it proved unto Jobs That there was a cor- 
reſpondence heit the Earl o Eflex, Sir Chriſtopher Blunt, and the Arch 
Traytor Tyrone; and this ſhall be proved unto you by the Earl's own crea- 
tures: Thus it fell out, after he had ſixteen thouſand foot, and thirteen 
hundred horſe under his charge; ſuch an army, as he himſelf ſaid, ſhould 
make the earth to tremble where he went. It was pretended by him that 
he would go into the North againſt the Rebel, but never Intended; as apa 

eared; for Lee muſt go to the Rebel, but the Earl muſt not know it; and 

unt e ſuffer it, being Marſbul, but give no warrant for it. Lee goes to 

Drone, finds the Rebel up in proud terms againſt the Augliſb nation, rail- 
ing againſt the Earl of Eſſex, as that he ſought his life, and hired ſome about 
him to perform; which was a baſer thing than ever he had offtred to his 
father, or would do againſt him: but theſe terms were after qualified, Lee 
returning, brings anſwer from Hyrone, that he defired conference with the 
Earl, ind would give his ſon for pledge; and ſends word, that if the Earl 
would follow his counſel, he would make him the greateſt man that ever 
was in England, Lee being returned, the Earl of Eſſex repairs to the place 
where Sir Chriſtepher Blunt lay, where this being told him; he ſhook his 
head at it; but ſaid nothing, Now the Earl of Ee gathers his army to- 


wards winter, takes his journey towards the North, goes with ptetence th 


fight; but coming there, entertains a parley with the Rebel; being jealous 
leſt any ſhould hear it, takes order that the Earl of Scutbampton ſnould keep all 
men from coming near, and he alone goes to parley with the Rebel, The 
effect of this was eonfeſſed by Lee while he lived, and to make it evident, the 
plotting of Treaſon between thoſe two Earls, you ſhall underſtand it by 
an intelligence that paſſed, which, were it not the thing had been ſeverally 
plotted, it had been impoſſible to have been advertiſed, fof no bird upon 
her wing could have carried the news in that time. Sir Willlam Marre, 
a man moſt truſted by the Rebel of any Eugliſpman, he went to Tyree the 
28th of September; the Earl of EV landed in England but the 26th of Sep- 
tember; and Tyrome could then tell Murren, that he ſhould fee a ſtiange 
alteration in England ſhortly, and it ſhould not be long ere he ſhould ſce hith 
have a good ſhare in England. This paſſed in the North of It itt the 
South of 1reland, one Mac Pucys, Secretary, confeſled, That it was agreed 
the Earl of Eflex u, be King of England, and Tyrone Viceroy of Ireland. 
aurice, ſiſter's foh to Tyrone, affirins the 
ſame, and ſays, that whenſoever the Earl of E ſliould need men; then it 
is agreed, that Tyrone ſhall find him a continual ſupply of 8060 men; and 
Fitz- Maurice hearing theſe things agreed betwixt the Earls, ſends to know 
what he will have to do, leſt he enter into attempt to the croſs of their 
prupoſes. The Earl of Ex being commanded by expreſs Letters that he 
ſhould not come over, he notwithſtanding comes over, brought all the 
ſtrongeſt proviſions away with him, left the Kingdom at all adventures; 
only rruſts the rebe] Tyrone's word for the ſafety of that whole Kingdom. 
It may be thought theſe things more fitly ſhould have been urged againſt 
the Earl himſelf; but the cauſe was, one, the ſliortneſs of time; another, 
becauſe all the Lords were ſatisfied, and ſaid there was Treaſon full enough 
proved againſt him, and it ſatisfied to condemn him: And when I was 


there entering into this matter, the Lord=Steward ſaid to me, Mr. Attorneys 
Þ 


I perceive you have more to ſay, but I enjoin you ſilence for the reſt. 
Now for proof of theſe things thus plotted in Ireland, the confeſſion of 
Lee was read, who was a man the Earl had good opinion of, and he ſo de- 
voted to the Earl, as he wiſhed his own head might have ſuffered for him. 
Lee confeſſed, that on the Sunday, when he heard they were proclaimed 
Traitors, he was mightily diſcontented and grieved at the impriſonment of 
the Earls, and ſtutk not to profeſs unto ſome, that he could be contented 
to ſpend his life for their delivery, and thought it an eaſy matter to be per- 
formed, if ſix reſolute Gentlemen would undertake it, and named them. 
And whereas the Earl denieth that ever he ſent him to Tyrone; yet. he 
thought the Earl knew when Sir Chriſlopher Blunt ſent lim, for this reafon, 
that the Marſhal never did any great matter without the Eafl's privity : 


And that this matter was ſuch, as the Marſhal would give him no warrant 


in writing for it. And when he was returned from Tirene, the Earl of 
Effex then made a ſecret journey to Sir Chritopher Blunt's houſe, where Sir 
Chriſtapher Blunt lay hurt, And Lee ſaid, that at his coming to Tyrone, 
he found him proud; and railing at our nation, and ſaid that the Earl had 
hired ſome to take his blood; but afterwards told Lee that he had ſent 
EJ:x a meſiage by Sn2ge his Secretary, that if he would agfee with him; 
he would make him the greateſt that ever was in England. And Lee 
further confeſſed, that he knew E/ex, Blunt, and Ty one were all one, and 
all held one courſe, 

Sir Chriflopher Blunt confeſſed; he knew of Less going to Tyrone, but 
denied thac he had ever notice what he faid to Tyrone. It was true, he 
gave leave unto Lee to go to Tyrone, and the Earl of Ex was privy to it; 


yet the Earl in his life dentc4 it. 


Butiny Lord-Chief-Juſtice noted, That it was a thing agreed upon be- 
twixt them, that Lee and Blunt ſhould take this upon them; and for the fact, 
Lee and Blunt ſhould have a pardon granted them, which was done by the Earl: 
this being about the 8ih of Auguſt; yet the Earl of ES wrote over hither to 
the Lords of the Privy-Counct!,the 14th of Auguſl, in theſe words: © Your 
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Further was read, 


of England, and Tyrone Viceroy o 


i { ; 
8. 


would not think what cowardice theſe fellows are grown & 

theſe fellows: be taught courage to fight, or elſe thiy Rebel 
56 never be ſubdued,” | 7; 
a letter all of the Earl's ah Writing, dated 
df O#eber, Written to the Lord Mowitjoy, after his 4 5 in Ie and, and 
the Earl here in England; ſignifying that Zee is one ſo near ic me, as 
« T muſt needs intreat your Lordſhip to do what you can for him, tho' 
n it Is not in your power to do what 290 would ; you ſhall find bim a 


«© man of better ſervice than any is in land. When IL came thither, I 


* 


1313 ha 
own to z yet 
will 


4 


L found bim in good place, and ſometimes he entertained me to his great 
your Favobr you mult enable him to again. And 


de charge; which wit nab 0 
er let it be my ſuit to you, to do him what good you can. 


From out of theſe letters, it was utged by Mr. Attorney, tak Le N 


a man wholly plotted for bim. The 26th of September, the Earl of Er 
came to the Foot the 28th of September, Captain Morren talks with 73 
rone.. Murren donſeſſeth, that Tyrone ſware, that within two months h 
ſhould ſee the greateſt alteration, and the ſtrangeſt that eyer he ſaw; but 
Warren underftvod him not. Then ſaid Tyrone, I hope ere long to have 
a good ſhare in England. _ | 3 
The confemion of one Knowd, Secretary to Owney Mat-Rorey, taken 
the 16th of February, was read, wherein was ſet down, That Owney 
Mac- Rorey having ſecret intelligence of the plot bẽtwixt the two Earls, 
Eſſex and Tyrone, wrote and fent ſo twice, and deſired to be adver- 
tiſed thereof, that he might do nothing contrary to their deſigns. But Ty- 
rone grew ſuſpicious, leſt the thatter ſhould break out too ſoon: yet the 
effect of the anſwer was this, that the Earl of Eſer ſhould be King of 
England, and he Viceroy of Trend. And that for a while he ſhould at- 
tempt nothing upon the EngliÞ z and proved, that the Earl had left ſix- 
teen barrels of powder in the North, And Knowd being aſked by a Gen- 
tleman, upon his n of the North, what news? Said, it was 
agreed, that E/ex ſhould be King of England, and Tyrone Vicetoy of Ireland. 


 "Turlagh Mac-Davy O Kelly, being à meſſenger from the M. . . . rebels, 


and brought the anſwer to ſaid, the Earl of Eſea was to go for 
England, and take that kingdom, and they to help him ; and among thoſe 
rebels it was reported, the Earl of Ex wtote a letter to the Earl of Ty- 
rone, to follow his matter thoroughly: fot flow was the time. 

The confeſſion of Thomas Wood, ſiſter's fon to Joes Fitz- Maurice, 
Baron of Lixnow, and a man in great credit with this Baron, was read; 
wherein he ſheweth, that being with James Fitz-Maurice at his houſe, 
about Michaelmas, when the Earl of Eſſex came over from England, 
Maurice aſked him what friends the Earl of Ex had in England? Who 
aid, he knew not; but heard the Earl was well beloved in England. 
Then Fitz- Maurice told him, that the Earl of E was gone for Eng- 
land ; had e many of the forces, and that the Ear} of Deſmond 
had ſent him word, that it was agreed the Earl of Eſſex ſhould be King 


Ireland. | 4 
Hetherington's confeſſion, and ſome others, were ſpared reading, becauſe 


they only concerned the Earl of Ee. . 
Now Mr. Attorney opened, that notwithſting all thoſe plots, practices, 


-and treaſons, were known to the Queen; yet, after all this fo graciouſly 


her Majeſty regarded him, and was pleaſed to cover his offences, as to 
have him privately to come before ſome of het Privy-Council ny at the 
Lord-Treaſurer's, ſent one of her Secretaries twice to, him, offered to 
paſs in all ſecrecy ; nay, Mr. Secretary faid; for ſaving his honour, that 


none ſhould take notice of any thing. They once all propoſed to have 


one home to Eſſæ-houſe to him, and during all the time of his feſtraint 
5 Court, his letters have always had free paſſage to the Queen, and 
ſhe ever gave the reading to any thing he ſent. Wherefore, Mr. Attorney 
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ſaid, the action of breaking out into that it did, it was a great mercy ef 


the Queen's, that in flagranie crtmine he was not, according to the mar- 
tial law, preſently put to the ſword; F 
And here the evidence ended againſt Sit Chrilopher Blunt. | 
And then Mr. Sollicitor General urged new evidence againſt Sir Charles 
Davers. 
Mr. Sollicitor Flemming beginning, ſaid, He would prove Sir Charles 
Davers guilty of all the Treafons charged againſt Sir Chriffopher Blunt, and 


that he was a principal plotter, diſputer, officer and actor in all their 


treaſons. In fine, he was aſſigned to be keeper of the preſence-chamber ; 
where, upon a ſignal given, all the Nobles to aſſemble, and paſting to 
the privy-chamber to prefent themfetves to the Queen: and for making 
their way firſt, they ſhould apprehend Sir Falter Raleigh, captain of the 

vard ; and afterwards ſome of the privy-counſellors, and ſome other 
Cas Theſe being ſeized upon, they ſhould afterwards have been put 
to an honourable tryal, and afterwards a Parjiament ſhould be called, and 
government eftabliſhed ; and ſo principally did the Earl of E/ix count up- 
on this gentleman, Sir Chartes Davers, and ſo fecret did he hold him to 
him, as that before C5ri/tmas laſt the Earl diſcovered his intent to him, 
and told him he would lay ſuch a plot for taking the Court, as he would 
not be reſiſted. And when Sir Charles Davers was in the Country, the 
Earlwould not enter into conſultation about the buſinefs, until Sir Charles 
Davers came up; and meflengers were diſpatched preſently for him. Up- 
on his coming up, a meeting was had at Drury-heuſe, where divers pro- 
jeas were made, Davis, Davers, Blunt, Gorge and Soutbampton being 
preſent, amongſt whom it was agreed, the taking of the Tower to be very 
fit, for the better countenancing of the action. 

The chiefeſt defence and pretence that Sir Charles Davers uſed, was 
the great love he bore to the Earl of S2uthampion, who heretofore had 
cauſed him his pardon, and having gained him his life, he thought he 
owed his life unto' him in' any thing he ſhould command him, 

But Mr. Sollicitor ſaid, it behoved him rather to have been grateful and 


ſerviceable to the Queen, who gave him life, more than to him that ſued 


for his life. But this was the juſt revenge had of God, that followed for 
the foul! murder he had committed. g | © Gs 

Sir Charles Davers perceiving that his act had extended to Treaſon, al- 
tho? he intended no harm unto the Queen's perſon, ſaid he was ſorry he had 
fo far forgotten himſelf as to plead Not guilty ;for it was not his purpoſe 
coming thither to defend, or deny any thing, but to confeſs all things that 
could be faid againſt him: Therefore confeſſed, that before Chriftmas the 
Earl adviſed with him, how he might make his way fo to the Queen, as 
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entered into, was to give laws to the Queen; the 
a choice band of men for action; men not met together by conſtellation, 


gie cauſe to him to be offended, and would truly perform for him 
he deſired, and would deſire my Lord-Admiral to join with him in it; 


| not 5 Faſhion 9. ſetting 


| men; to take their way into the Privy-Chamber. 


were iy 1 upon. 
a 


pollels all the places of the Court; The manner to be this: Sir 


, r ESPE TRE A — + 
that his acceſs to ber hould not be . | | 
his rep olEof the country, When at Draby boiſe, they meeting, a 
Littleton c Ang woo z at the laſt, it was reſolved, the ot ſet down by 
the Eatl's own hand,” were firſt, to rake the Tower; for realon he yielded 
this, it Would be a countenance to the action; the taking of the Court; 
for which he would have ſo many able men, as they would at any tne 
| WITTE 
pher Blunt to have the gate; Sir Gily Merrith, the hall; Sir Jahn 55 
the great chamber; Sir Charles. Dabers, the privy- chamber; the Earl 
himſelf ſhould come all along by land: at his coming into the great cham - 
ber, he ſhould put himſelf betwixt the halberts, (meaning, that he ſhould 
ſtep to the corner where the guard ip ſer up their halberts againſt the 
wall) and poſſeſs himſelf of them, ſo as by them he would have no hurt, 
and perhaps. he ſhould find of the guard apt to take his part. 
| Lord: Hamiral ſaid, it was d fair warning to the guard, thut they uſa 
theif halberts in that manner. | 5 
When the Earl was 
Lords ſhould tome out of the preſence thither, and ſaluting him, to wel- 
come his coming to the Court ; then the Earl with ten or twelve Noble- 


It being aſked, what ſhould be done with them ahat ſhould make reſiſt- 


ane to this attempt; it was anſwered, it was meant they ſhould be ſeized 


upon; And the Court being quieted, then to ſen 
and then not long after, to call a Parliament. 
A further ebnfeſſſon of Sir Charles Davers being read, there were ſet 
down the ſubſtance of the Earl's former articles, and theſe queſtions far- 
ther propounded ); as; whether the Court and Tgyver ſhould be attempted 
at one time; and whether this attempt ſhould be Vieh many, or with few z 


q to ſatisfy the City; 


if with many; where the number ſhould aſſemble; and whether it ſhould 


not be fit for the Earl and ſome others to be armed with Privy-Coats; 
and W were fitteſt Perſons to have cuſtody of the Lord - Admiral and the 
Seeretaries | 

Theſe and ſome fufthet matters alſo, Sir Ferdinando Gorge had confeſſed 


And ſaid Mr. Sectetaty, fince this is a World wherein Princes muſt be 
accountable for their doings to their Subjects, that men ſhould not mar- 
vel why like proceedifigs were hot had againſt Sir Ferdinando G:rge as theſe, 
the reafon of forbearance was not that he had deſerved better, or was 
2 conceited of, mo. be an Arch-Traitor; but becauſe he was 
the inſirument of ſaving and letting go thoſe that were ſent from the Ducen to 
Ee a ; £1 for this caufe Bee of her Mend, Privy-Council 
had been ſuitors to her Majeſty for ſparing his life 2 a time, though for 
their opinions of him, they held him an original and principal Traitor ; 
and that he adviſed more miſchievouſly than any other, for he would 
have had the Court fired upon the taking of it. Si? Charles Daversſtill pro- 
feſſed, as he had done. often, that he was privy and a diſputer of all theſe 


| plots, but never was any deviſer of any, or inſtigator of my Lord in 
| theſe things. Sir Ghriflopber Blunt for further clearing himſelf, ſays, he 
knew not of this plot till his coming to London, upon the Earl's ſending 
for him; that they had allotted him to place, he knew); but to what of- 


fice, he knew not. And the more to be commiſerated, he beſought the 


Lords Commiſſioners to remember what natural conſiderations were to tie 


him to the Earl, having married his Mother. Now to how many adven- 
tures the obligations of love, and following of that Earl, had before car- 
ried him, the World did know; and how liberal, prodigal and ven- 
turous I was of this life of mine, while it was my own, good Mr. Secre- 
tary, pleaſe to remember and report truly to the Queen. I beg it of you, 
becauſe I Have moſt offended you, and have no cauſe to expect it, but 

from the bounty of your honour and charity. | 
Mr. Secretary told him he freely forgave whatſoever he conceived mit 
at 


though he ſaid he need not ſeek it of them, for the Queen would require 
it at their hands, to be truly informed of all their deſires, 
Then ſaid Sir Chriſtapher, I muſt needs confeſs that heretofore, I hay- 


ing done much to her Majeſty's ſervice, adventured my life many times, 
as the marks of this my wretched carcaſe will ſhew ; hazarded my for- 
tune when it was at the beſt, and all for the honour of her Majeſty, and 


in her fervice, and yet fhe never vouchſafed notice of me or my ſervice ; 


it gave no little diſcontentment to me, but this never had the power to 
have arr ill thought againſt her Majeſty, Therefore once again I beſeech 
you, that being as I was to that Earl, you pleaſe to relate to her Majeſty 
hat you find by me, and what I have ſaid to you. And to ſtay any fury 


going upon me, | here confefs myſelf guilty of all that can be ſaid againſt 


me, and moſt worthy to have deſerved death; wherefore renouncing al! 


e a or extenuation of my offence, I wholly caſt myſelf at her 


ajeſty's mercy. Sir Charles Davers made the like proteſtation. 
And ſo ended the evidence againſt Sir Charles Davers, 


Againſt Sir John Davis, Mr. Francis Bacon urged the evidence, begin- 
ning with diſcourſe upon the former ground of Mr. Attorney's, that every 
rebellion implied deſtruction of the Prince, and that in the precedents of 
Edw. II. and Hen. IV. the pretence in both was as in this, againſt eertain 
Subjects, the Spenſer in one, and the Treaſurer in the other. And this 
{tile of proteſtation that no harm was intended to the perſon of the Sove- 
reigns was common in Traitors. Manlius, the lieutenant of Catiline, had 
that very proteſtation ; but the proceeding is ſuch in this, as no long diſ- 
cou 8 needs to prove it Treaſon, the a itfelt was Treaſon. The prin- 


cipal offences Charged upon Sir ahn Davis, were two, one that he was a 


plotter, and of the Council at Dram -houſe: Another that in the inſurrection 


he had the cuſtody of the Privy-Counſellors in eee which had a 


correſpondence with the action in the ſtreet. The plot and inſurrection 


Preparation was to have 


but aſſembled upon ſummons and letters ſent : for, ſ.id Mr. Bacon, I will 
not charge Sir John Davis, although he be a man ſkilful in ſtrange arts, that 
he ſent ſpirits abroad, but letters were ſent about this matter. The things 
to be acted were the matters conſulted of, and then to deſign fit perſons for 


| every action; and for mutual encouragement there was a liſt of names 


drawn 
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| arl, and theſe Counciſlors out of them were to elect fit per- 
Z 22 2 ſecond plot was in taking of the Court, and in 
this conſultation he was penna'Philgſephi ſertbentis ; you were clerk of that 
Council- Table, and"wtote all: and in the 3 of the Privy-Coun- 
cillors, you were the * truſted. And as the E 
eld it a ſtratagem o 
— the Lord- Keeper with the Great 8 London 
had with you the Lord-Chief-Juſtice, a man for his integrity, honoured | 
and OD Ce ol the Citizens ; and this fchitophet plot you thought 
e followed. | pa ts 
87 Saks Davizhereupoii told Mr. Bacon, that, if with good 
—_ might, I would long ſince have interrupted you, and ſaved 4 a great part 
—_ of labour ; for my intent is not to deny any thing I have ſaid, or excuſe that 
IE 1 heve done, but to confeſs myſelf guilty of all, and ſubmit myſelf wholly 
— to the Queen's merey. But in that you call me Clerk of that Council, let 
| me tell you, Sir Charles Davers was writing, but his hand being bad, I was 
= dJecfired to take the pen and write. But by and bye the Earl ſaid he would 
ſperd it himſelf; therefore we being together fo long, and doing ſo little, 
e Earl went to bis houſe, and ſet down all with his own hand, which was 
formerly ſet forth, touching the taking and poſſeffing of the Court. 
Tze examination of Sir John Davis was read, which was to the effect as 
deore is ſet down touching their conſultations of taking of the Court; but 
EE added, it was agreed they ſhould all come land, and make their way to 
LE che Queen's own perſon, and hoped to find way in the Court indifferent. 
Thc Lord-Admiral then charged Sir John Davis again with the detain- 
in E/ex-houſe, and his unwillingneſs to have let them go, 
Gorge came with a meſſage, as he ſaid, for letting 
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| ing of the Lords 
E though Sir Ferdi | : | ' 
= them all go. And ſaid the Lord-Admiral, the caſe was hard with theſe 


been in the houſe, yet being as he was, General of the Forces, and ſent 
to force the houſe, he muſt and would have battered and blown it up, tho' 
it had been the death of them as well as the reft ; and had all his own ſons 
been there, he would have done it. 5 a 
1e vas alſo charged againſt Sir John Davis, that not ten days before this 
8 actio n, Sir | 
| the Hhite Tower within the Tower, viewing and ſurveying the place; but 
they ſaid it was only for pleaſure, to take view from thence, being there 
confeſſed, that they affirmed the Toter was a place of ſmall ſtrength. 
And here ended the evidence againſt Sir John Davis. 
Then Mr. Attorney took in hand the evidence againſt Sir Gilly Merrick 
EF Traitor that ever came to that Bar; he was'Poly...... . the very ſe- 
= gducer of the Earl; and fince he was a Scholar and a Sophiſter, he would 
frame him a ſyllogiſm, and bade Caffe deny what part he would. The 
ſyllogiſm was this, Whoſoever commits rebellion, intends the Queen's death ; 
but you committed rebellion : Ergo, you intended the Queen's death, For the 
polypragma, this fellow, the cunning coiner of all plots, how to intrap a 
worthy gentleman, whom I am ſorry to ſee ſo overtaken, I muſt name Sir 
Henry Nevil : This . hearing of Sir Henry's landing out of France, 
watches his coming to London, Re to him, and tells him, he had 
commendations unto him from the Earl of Efex, and ſecretly lets him know 
what private intelligence my Lord had received from Court by ſome his in- 
ward friends; that much miſlike was taken at Court with Sir Henry's ſervice 
in France; eſpecially that at Bullen. Sir Henry Nevil (aid, it was more than 
he knew or had heard, but recommends his ſervice with thanks to my Lord. 
Shortly after Sir Henry Nevil came to the Court, the Queen uſed him very 
*E praciouſly. The Lords interpreted very well of his ſervice; now at his next 
meeting Mr. Cuffe, Sir Henry told Cuffe, he found no ſuch matter at Court 
s he told him. Hereupon Cuff replied, Oh, Sir, things are altered ſince I 
ſaw you laſt, and ere long you ſhall ſee a change: my Lord is like to come 
in favour again, and be reſtored to his greatneſs; and uſing one other verſe, 
concluded with this, Arma ferenti omma dat, qui juſta negat. Cuffe ſtill mak- 
ing reſort to Sir Henry Newil, finds opportunity when to diſcloſe unto him 
all the Earl's plot of going to the Court; who hearing it, objects againſt 
it, that it was a thing could not be executed but by many, and all would 
not keep Counſel. Cuffe anſwered, that for execution they had ſo ma- 
ny come in to them, that they knew not to entertain all. A further objeQi- 
on being made, that tho” all places in the Court were poſſeſſed, yet Meſimin- 
Fer would riſe, and make force; Cuffe anſwered, we having the face of 
O the State, all will follow and take with us, 
ZW For manifeſtation of all, the Narration penned by Sir Henry Nevil him- 
ſelf, was read in theſe words: Their honours commanding him to diſ- 
—_= *«< cloſe all, and his duty and conſcience binding him to the ſame, he hath 
in that ill-couch'd 


arrival out of France, he was told that he had ill offices done him in Court 
by divers, and ſome of great place; and his actions at Bullen, and carri- 

n age there greatly blamed, as cauſing the ill ſucceſs of the peace. 
RS << Cuf7 it was told him, the Earl would have him know he was icon, 
IE *© becauſe he was one that loved him. After this, Cuf+ brought him a let- 
ter from the Earl, thereby deſiring his love, and to hold it to him, be- 
7 ſides many other words only of compliment. To which letter Sir Henry 
« returns an anſwer ſuitable to ſe kind provocations. But all this while 
„I never went to him; and being in the country within ten miles of the 
« Ear], yet I never went to viſit him. But Cuffe came to me from him, 
« and told me the Earl was now at liberty, and all the World that would, 
might now freely come unto him: but ſtill I put off my going, till at 
| * one time Cue came and told me my Lord expected my coming to him, 
* and ſuch a day he would ſtay ſupper for me; and if I came, and 
v he chanced not to be in the way, a Gentleman of my Lord's ſhould at- 
tend my coming, and bring me to my Lord's cloſet. About eight of the 
« clock that night I came to my Lord, and was met by a Gentleman, and 
i brought up to my Lord; who entertained me kindly, and after a while, 
4 after many queſtions of his hopes, but uſed no undutiful words of the 


| * dinary terms of Compliment paſſed us. Afterward Mr. 
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arl of Nutland ſaid, | 


ar to detain. and was meant to have | 
by 2 Boba ; dad 6 have | 


manners 1 


1 bi 3 worthy Councillors : for by God he ſwore, 0 theſe Councillors had 


n Davis and Sir Charles Davers were ſeen upon the top of 


and Mr. CF. To Cue, Mr. Attorney ſaid, that he was the arranteſt | 


arration ſet down all his knowledge. Firſt, at his 


And by 


Queen or State, I parted with my Lord, there having nothing but or- 
Cuffe repairing | but to them, they will confeſs it. Whereupon he wrote a ticket to the 
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(583) 


ei often to me; I aſked him at one time how his Lord's matters ſtood in 


Court. Atone time he anſwered me, well; and told me of great hopes 


« conceived ; at ſome other time he anſwered me very diſcontentedly in theſe 


things, ſaying, it made no matter, it would caufe my Lord to take other 
courſes; and ſaid, there was a pretext to lay up the Earl of Southampton, 
which was a warning that they meant to lay up the Lord of Ex after 
him: but my Lord was ſole they ſhould never curb him up any more. 
Then told me, my Lotd had in purpoſe ſome matters, but I ſhould not 
embark myſelf further in themithan J liſted ; and defired me to give a 
meeting to the Earl of S2uthampton and Sir Charles Davers. | ſaid, 
I would, but with this limitation, that nothing was intended againſt the 
Queen's perſon: which was promiſed. But I detained them at two 
meetings, which cauſed them to make an ill judgment of my meaning 
towards them and the intendment. Monday on ung, I ſtand- 
ing in Serjeanti-Inn Gate, the Earls of Eſſex, Southampton, and Sir Chri/to- 
<< pher Blunt paſſed by in a Coach, Whom | ſaluted paſting, and was the firſt 
ee time 1 had ſeen them of long. Anon after, Cuffe coming to me, told 
© me he had a eommiſſion to deliver a ſecret unto me; which was, that my 
Lord finding his life fought by men potent about her Majeſty, he was 
adviſed to make his appearance to the Queen, and go with ſtrength for 
that purpoſe; deſeribing the ſame manner of taking the Court, and mak- 
ing way to the Queen, as before is fet down by others. This Cuffe ſaid 
he was to ĩmpart to me, as one in whoſe love the Earl was confident. (But 
Mr. Secretary ſaid, as he was grieved to think of this Gentleman's full 
reſpect, his worth and abilities to have done the Queen great ſervice, ſo 
this right he would do him, that however the Earl was perſuaded of him, 
yet he ſo far tendered his duty to the Queen, that I think the firſt ſuſ- 
picion given of the Earl's mind grew from this Gentleman.) The mat- 
ters being propounded unto me, I made many objections, and put great 
difficulties in the execution; eaſy perfecting of things being promiſed 
my anſwer was, Multa ſunt qiiz non laudantur up cum aguntur. When 
ſome perſons were named for the actors, I ovjected, that if many knew 
it, it would not be concealed; if few were uſed, it would not be per- 
formed. The Earl of Rutland being named for one, ſaid they would 
not truſt him long aforchand ; for if he knew it but two hours before, 
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me, to whom I related all the ſpeeches uſed in that conference, and told 
him I would not allow it, except they would conjure and take an oath to 
tempt nothing againſt the Queen's perſon ; and againſt Mr. Secretary, 
I would never do nor conſent to any thing, for he was nearer unto me, 
thereſore * muſt duce pudice, ſpare me in that. CV ſaid to me, the) 
would onlyhave me preſent when things were doing; and if it fell out io, 
that I ſhould be haſtened to diſpatch into France before that time, I 
might defer it by feigning ſickneſs. By their appointment I ſhould have 
© been ed (Here Mr. Secretary ſaid, Cuff, this was great pre- 
ſumption, for though to remove me had been no great matter, yet to take 
upon you to place another, this was high ambition.) „ Further, it was 
4% required that Sir Henry Nevil ſhould have ſent a miniſter into London, 
« ty find how the City ſtood affected to the Earl.” 

(Mr. Attorney here ſaid, it was in their plot, to have had two hundred 
miniſters in the City and Country, to have blazed in pulpits the ſincerity 
of this Earl's intentions.) ** Cuff | F 
in many men's mouths in London, and that there had beenwarnipg given 
te to the Mayor and Aldermen to look to the City; but of twenty-four 
« Aldermen he doubted not of twenty at the leaſt. | 

Mr. rh here ſpeaking; opened what he found had reſolved the Earl 
to ſo free a confeſſion and diſcovery of all things that he did. Afton, who 
was his minifter, and as I may term him his con feſſor, was a man much de- 
ſifed by the Earl; her Majeſty was willing to yield any thing that might give 
comfort to the Earl's conſcience, and be good for his Soul, ſent Mr. Doctor 
Dove, a very worthy man, to confer with him, and prepare him to a chri- 
ſtian end. He perſuading confeſſion as the way to repentance, and amongſt 
other ſins charging the Ear! with this offence, his taking arms againſt his 
Prince, / and 5 ing to come upon the command of his Prince; the Earl 
anſwered, he thought that refuſal no fault; and for inſtance ſhewed, that 
David refuſed to come to Saul in the like caſe, being ſent for. Mr. Dove 
ſo ſufficiently anſwered the Earl in his arguments, and ſatisfied him in this 
example, how different it was from his caſe, and upon what ground that 
was, that the Earl in a kind relenting and falling from defences, deſired 
earneſtly confeſſion with his own minſſter Ajhton ; which was yielded him. 
Aſhton, like a godly and very learned man, and one deſerving much for this 
ſervice, dealt ſo roundly and feelingly with him, as that he made the Earl 
know that there was no ſalvation for him to hope for, if he dealt not clearly 
with his own confcience in the confeſſions of his ſins, and high offences 
in this kind. His words ſo pierced and moved, as that to this man he 
diſcloſed the very ſecrets of his heart, to the purging of his ſoul and con- 
ſcience, from the concealment of any thing he knew; and afterwards 
ſpent all the time he had to live in holy meditations, and revealing the 
ſecrets concerning the State, and diſcourſing of the miſchief intended; and 
moſt penitently ſorrowed for the accuſations and imputations he had caſt 
upon others touching the conſpiring with Spain and the Infant of Spain. 

And being aſked touching ſome men ſuppoſed to be confederates in the 
taking of the City, he ſaid that Captain Bromley, brother to Sir Henry Brom- 
ley, and Sir Jahn Scot would aſſiſt him: and that Sheriff Smth, being a Co- 
lonel of a thouſand men, would bring them in aid of him. And confeſſed by 
the Earl himſelf, that at ſuch time as the Earl had purpoſed to lay down the 
thought of theſe ambitions, and had reſolved contentedneſs in a privato 
life, Cu comes to the Earl, and tells him he had indignities offered him, 
and his ſufferance was ſuch, as his friends ſaid he had loſt his courage 


with praying and hearing of ſermons, and now was become a coward. 


Whereupon Cuffe perſuaded him to let Sir Charles Davers come to him, 
who would let him know the mind of his friends; and after ſuch time as 


the Earl had accuſed his confederates, being aſked how he could prove the 
things diſcovered, anſwered, ſome of them have fo much grace, as it I ſend 


Earl 


he would tell. In concluſion, I was deſired to think of the things pro- 
pounded in caſe they were ſhewed unto me. Afterward Cuffz came unto 


further told Sir Henry Nevil of a buz 
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Eag of Southampion, who upon veiw thereof confeſſed all to be true, and 
aid my Lord had the ſtart of him; for if I had had pen and paper, I had 


confeiled theſe things firſt. | 


Whereupon Mr. Secretary (; id, that he muft needs ſpeak of a difference ; 


he found between Noble and Generous-minded Men, and others baſer 
born; from the Earls and other the Gentlemen of birth and of good houſe, 
all their confeſſions came freely and liberally from them without conceal- 


ment or covering any thing with untruths. By Cu, and ſome. others of | 
baſer fort, nothing would be confeſſed, but what 9 of, [ 


and. ſhadowed with untruths ſo far as their wits could do it. The Earl of 
415 alſo in his life-time confelled to the Lords, that Culſe was a principal 

ſtigator of him; and though of theſe plots wall had been a principal 
contriver, yet Sir Chri/toþher Blant, Sir Charles Davers,. and Sir. John 
Davis were privy to more dangerous and pernicious purpoſes than this ac- 


ing when he went into the City of London. _— 


Cuff deing willed e peak for himſelf, faid, The matters objected againſt 


him were many, and forced againſt him with all force of wit ; therefore for 
the help'of his weak memory, he would reduce all unto two heads : things 

lotted, and things acted. For the firſt, in them Mr, 9 thinks he 

ath concluded me in mood and figure; but my anſwer is, that if a man may 
be excuſed of Treaſon by committing nothing, I am clear. Yet the num- 
ber of matters heaped upon me, and the inferences and inforcements of the 
ſame uſed againſt me to make me odious, make me ſeem alſo.as a monſter 
of many heads in this buſineſs ; but ſince by the law all accuſations are to 
be believed, and facts weighed as by evidence they are proved; and things 
are beſt proved being ſingled ; I will beſeech Mr. Attorney that we may in- 
ſiſt upon ſome point certain, and not as in a ſtream have all things at once 


brought upon me with violence. For my being in Eſer-houſe the Sunday, 
hen if thoſe who on- 


I hope it ſhall be conſtrued as in the caſe of others. 
ly had their being within the walls of that houſe, and no hand nor head in 
that action, were not Traitors; I hope that in favour and in charity you 
will accordingly . . me, who ſpent all that day locked up in my cham- 
ber amongſt my books, and never appeared unto any man till all was yield- 


ed up to my Lord-Admiral. To conclude me to be a Traitor, becauſe I 
was in the houſe where Treaſon was committed; by the ſame reaſon if a 
| with muſkets following him, and went down to the bangueting-houſe in 


lion had been there locked up in a grate, he had been in caſe of Treaſon. 
But whereas your argument, Mr. 


tender as well as the actor is a Traitor: But I intended Treaſon, and 


others acted it; 805 


becauſe my Lords the Judges have determined that; but I deny your Minor; 


for if the thing intended was the going to the Court; yet the thing acted 


was the going into London. 


But 


ſame can be proved. Now, it is confeſſed by Mr. Cuff that he intended 
the taking of the Court, which in itſelf is Treaſon. | oe the 


Mr. Cuff ſaid, My Lords, the matters forced upon me ſo amaze me, as 


% 


I know not what to fay ; but I beſeech you, even as yourſelyes ſhall, be 


of God and man: and let not the accuſations of others, or arguments now 
forced, ſo far have power againſt me, as to take from me my juſt defence. 


judged, judge ſo of me both by my words and deeds, forthis is the law both 


I am further charged with contriving plots for reſtoring the Earl to great- 


neſs. True, I muſt confeſs, as a ſervant that lon for the honour of 
his maſter, I have often wiſhed to ſee his recalling to the Court, and re- 
ſtored to her Majeſty's former favour z but beyond the limits of theſe de- 
fires, my thoughts never carried me, nor aſpired to other greatneſs than to 
ſee him again in place of a ſervant and worthy ſubject, as before he had 
been. And whereas I ſtand accuſed to be as one that turned the wheel 
which elie had ſtood, and to be the ſtirrer of his mind, which otherwiſe 
- had ſettled to another courſe; to clear this, I had written two lines, which 

ou, Mr. Secretary, knew the Earl would have ſubſcribed, if he might 
2 been ſuffered. 5 

But Mr. Secretary affirmed he perceived no ſuch purpoſe in the Earl, 
neither remembred any ſuch matter in that which is written. 

Said Cuffe, You know, Mr. Seeretary, my paper being read to the Earl, 
as he read, he ſaid ſtill as he went, True, true. | 

At the importunity of Mr. Ce, Mr. Secretary willed the paper ſhould 
be read ; but it tended only unto this, That if he knew of the Earl's in- 
tent to go to the Court, 'twas with ſuch limitations as the Earl had pro- 
pounded, otherwiſe not, for he had not ſuggeſted any of theſe new practices. 

Mr. Attorney till following the matters ſtrongly againſt him, told Cue, 
that he would give him a cuff that ſhould ſet him down, and called to have 
read the Earl's confeſſion, and ſome part of Sir Henry Nevil's confeſſion ; 
which both were full plain and againft him, as he had not to anſwer them. 
Oaly to the conference with Sir Mi Nevil he ſaid, Whereas Mr. Attorney 
would make me a Mercury and a Meſſenger only from the Earl to Sir Hen- 
ry, herein Mr. Attorney errs, not knowing, or not reſpecting the antient 
familiarity and love that for theſe many years ſpace have been betwixt 
Sir Henry Nevil and me, for the delight we took together in conference of 
Learning, and diſcourſes of Travels and States. And whereas I am charg- 
ed with deviſing a lye, thereby to bind Sir Henry Nevil faſter un- 
to the Earl; it is well known to others, the Earl firſt ſent me to Sir Henry 
Kill:grew to tell him of it, and that from him it might come to Sir Henry 
Nevil's ear, But Sir Henry Killegrew not being in town, and I afterwards 
meeting with Sir Henry Nevil, imparted it to him; therefore defired that 
he might not be wronged, and wiſhed that juramantum cal. . . might 
be forborn as a fault in any man. And for the ſpeech uſed of twenty-one 
Aldermen in London that were ſure to my Lord, there were ſome at the Bar 
as well as he, that had heard the Earl uſe the ſpeech ; and vouched Sir Gil 
Merrick, but he denied it. For the buz that was given out, he ſaid like- 
wiſe, that Sir al Davis heard what my Lord ſaid of this; but Sir Jahn 
Davis being aſked, denied the hearing of it. 

And Cuffe being anſwered by Mr. Secretary, what he meant by havin 
a Parliament? He anſwered, that it was conceived theſe things would whe 
great alteration ; and for ſettling of all things, they thought, that ſhortly 


would fullow a Parliament. 


4 


8. The Trial of Sir Chriſtopher Blunt, &c. 
of that Parliament. * 


man who fortified £E/ex-houſe 


Court, was read; who ſaid, that the week before, 


— 
— 


| ttorney, is this, That whoſoever in- 
tends Treaſon, and the ſame is afterwards acted by others, there the in- 


Mr. Attorney, it is not your Major that I deny, 


r. Attorney General taking him ſhort upon his own confeſſion, | 
concluded him a Traitor; for in Treaſon the very intent is Treaſon, if the 


© 0g 


| what I have felt. 


vice for her Majeſty into Portuge, at Cates, the Iſlands, and in 


- - . / | 
- * > 
* 


43 Eliz. ( 60) 
- Mr. Attorney ſaid, that it was meant that Cas ſhould have been Speaker 


And here ended the Evidence againſt Cugy, 
_ Againſt Sir Gilly Merrick,” Mr. Artorne urged firſt, that he was the 
whi | againſt the Queen's forces; and if God had 
not otherwiſe guided it, that day he had been the death of a noble perſon the 
Lord Burleigh, for he ſet one with a'muſker-ſhor to ſhoot at him, but miſſing 
the Lord Barlergh,' Captain Lovel's horſe was killed under him at Er- 
gate with that hot. And the ſame day that the Earl went, Sir Gilly Ner- 
rick comes to Mr. Brown's houle, being adjoining to the Tennis- Court, 
and ſhuts all his ſervants out of his houſe, and all that Sunday walked up 
and don the houſe, with muſketeers following him. And the ſtory of 
Henry IV. being ſet forth in a play, and in that play there being for forth 
the killing of the King upon a {tage ; the Friday before Sir Gilly Merrick 
and ſome others of the Earl's train having an humour to ſee a play, they 
muſt needs have the play of Henry IW. | l 
The players told them that was ſtale, they ſhould get nothing by play- 
3 70 that, but no play elſe would ſerve; and Sir Gilly Merrick gives forty 
ſhillings to, Philips the player to play this, beſides whatſoever he could get. 
It was urged alſo, that the Earl's purpoſe was to have againſt this time 
appointed men of his faction placed in all the houſes near about him. To 
which end the confeſſion of Arthur Smith, dwelling hard-by the Tennis- 
Vir Gilly Merrick came 
to his houſe, and enquired who lay there. It was told him of a lodging 
there that was kept for Sir Malter Harcourt ; which being denied unto Sir 
Gilly Merrick, he railed and reviled the good man of the houſe with foul 
words, and willed him to diſcharge Sir Walter Harcourt of that lodging, for 
my Lord would have his friends to lie about him. Now the men that Sir 
Gilly Merrick would have lodged in that houſe, were Owen Saliſbury, 
Capt. Gwynne, and John Saliſbury. | | | md 
hen was read a letter of Sir G:lly Merrick writ to his brother yo 
Merrick,; the effect was to pay money to Mr, Devereux, and himſelf to 
come up to London, and Captain ...... . and Captain Damnye, to come 
up alſo, and my Lord would take it thankfully. ba 
The confeſſion of Thomas (545 108 was read, who. ſaid he ſaw Sir Gilly 
Merrick all that day walk in his doublet and hoſe up and down ihe houſe, 


the garden with bis hat full of ſhot. . | 

Sir Gilly Merrick ſaid, his going with muſkets after him, was to keep 
the Privy-Counſellors the ſafer from the fury of Owen Saliſbury, who had 
ſworn that if the houſe was forced, he would ſend them to go to the Devil. 
And Fohnſon ſaid, that he ſaw one //ever follow Sir Gilly Merrick to the 

te with a muſket to have ſhot out there. e 

And by the confeſſion of one Matis, it appeared that there was a watch 
in the houſe all Saturday at night, and none of the company went to bed, 
but for a while's reſt threw themſeves upon their beds in their clothes; 
and that Sir Gilly Merrick. cauſed certain hogſheads to be broken up, to 
fortify againſt the Tennis-Court. That the Earl had a hundred muſkets 
in the houſe, but wanted flaſkets and much other furniture for them. 

And here ended the evidence againſt Sir Gilly Merrict and the reſt. 

. Now Mr. Attorney General * to have a word unto all the priſoners 
at the Bar, and that he might not miſreport, deſired to have a paper read, 
ſubſcribed by the hand of Mr. Aſbton, Dr. Aountford and Dr. Barlow, for 
that it was ſpoken in their hearing. The Earl thanked God, that he had 

iven him a deep inſight into his ſins, ſince his juſtifications uſed at the 

ar then before; thanked God that his courſe was prevented; acknow- 
ledged that all confidence in man was vain; that he was worthily ſpewed 
out: and further, as in the Earl's confeſſion. Now to 3 at the 
Earl's arraignment I uſed a ſentence, ſaying, O tempora, O mores ! ac- 
cording to that againſt Cataline, Hic tamen vivit; for which ſaying, di- 
vers have fince charged me, but I will ſay it again; and add this to it, 


Dixerat O mores, O tempera ! Tullins olim, 
Romanum ſiruerat cum Catilina nefas. 
O tempora dicimus, &c. ; 
| Et cur non dicimus, O mores ! 


Now the jury went out to agree upon the Verdict, which after half an 
hour's time and more, they brought in, and found every of the five Pri- 
ſoners ſeverally guilty of High- Treaſon. The Verdict being entered, and 
the Jury diſcharged, the Queen's Serjeant prayed Judgment. The 
Chief-Juſtice then demanded of the Priſoners, what they had to ſay 


x 


| for themſelves, why Judgment ſhould not be given againſt them ? 


Sir Chriſtopher Blunt then ſaid, My Lords, for my high offence tend- 
ing to Treaſon, in that I have riſen in Rebellion againſt her Majeſty, 1 
have nothing ſo ſay to excuſe myſelf, or extenuate my fault. But of any 
intention of Erh againſt her Majeſty's perſon, my own thoughts cannot ac- 
cuſe me. My deſerved, but unfatal fall, I muſt needs impute to my over- 
much love to that unbappy Earl. How I have followed him, how I 
have loved him, as i ee with too good an opinion of him, I 
now with grief feel it! But ſince this my too much fondneſs of him hath 
only led me into folly with him, and no other ambition, hope, or honour, 
I beſeech your Lordthips, and you my Lord-Admiral and Mr. Secre- 
tary eſpecially, right me ſo much with your favours, as to relate truly to 
her Majeſty what my heart and words are before you this day, and let 
her Majeſty underſtand that it was the fair face of that Earl's preten- 
ces, and my near ties unto him, I having marricd his mother, that care 
ried and allured me to that I did, and no Gdiſloyalty or undutifulneſs of 
mind towards her. What the ſervices be that I have done, and adven- 
tures made in ſervice for her Majeſty, others have ſeen, and know 
This carcaſs of mine, when it ſhall be diflolved, will 
ſhew the marks, ſuch was my readineſs in all actions to the honour of 
her Majeſty ; as when my fortune was at the beit, {o good as that I en- 
joyed too Ir e pounds a year at the leaſt, beſide other wealth by an ho- 
nourable Lady whom you all know I married, yet when no commands 


| enforced me, for her Majeſty never commanded my going with the Earl in 


any journey, yet voluntarily I left all to adventure with the Earl in ſer- 


Ir 


7 


- 


At 


m with him. And altho' all this be nothing to weigh 
"IT i TAR and ſo I have, nothing of deſert that may plead 
mercy for me; yet if her Majeſty, out of the abundance of her grace and 
WW meccy, ſhall 2 850 me life, I doubt not but as I Da 8 
to do; and if IL live, 1 will de as ready as any ſubjeQ the Queen hath to 
0 the ſervice for her Majeſty which 


* 


1 might give it to the performance of ſome more acceptable 
1 han to this end. But i 


iear- myſelf, that 
_ | LCICS with Spain, 
land, in reſpect of the 


0 8 OWs ere * = pw,” 


$= 
— 1 donference with your honour, my Lord-Admiral, and with Mr, Secre- 
Ir = Which was yielded to. And that night he was brought into the Court 
ul r Wards, after the Court roſe. , | | 
or = Sir Charles Davers being demanded what he had to ſay, why Judgment 
dir could not be given againſt him, uſed theſe words: I have nothing to ſay in 
7 Way of Judgment, for it is but juſt that I be adjudged to die: only this I 
4 Ky, my greateſt fault was to conſent unto things propounded, for my in- 
2 Sention was far from thought of hurt unto her Majeſty. I was never any 
wid Perſuader or inſtigator of the Earl in theſe things; nay, till I was ſent for 
ee dur:oſely by the Earl out of the country, I was a ſtranger to theſe pur- 
F Poſes: then finding my Lord of Southampton, to whom I owed my love and 
ally ife itſelf, that he was ſo far engaged in the buſineſs, and defired my aſſiſt- 
ſe, Ince, I yielded adyice to him, . gave conſent to that I now repent; for 
in nere was no reaſon in me to ſeek changes, the preſent being better to me 
| Shan alteration could promiſe, Ambition I had none, for my eſtate was 
rep Pod; diſcontentment could not trouble me, for I had been well uſed: 
had But by all this my offence was the greater, in giving offence to the Queen, 
vil. Sho had been ſo gracious unto me. Contrary to the reſolution I came 
the With, I have pleaded Not gailty, but this grew through the error of my 
155 Inderſtanding; but to the juſtifying of what is found, I alſo confeſs my- 
atch Rlf guilty. And though 1 have no cauſe to hope, yet do I not deſpair of 
bed, er Majeſty's mercy ; and if it ſhall be her Majeſty's pleaſure to ſhew 
ies; eercy, your Lordſhip and all here ſhall ſee, that none lives that ſhall bet- 
„to er deſerve life. But if her Majeſty's pleaſure be to execute Juſtice, I only 
kets eequeſt this with my beſt prayer, that I may die in her Majeſty's favour. 
1 ad theſc few requeſts I have to make, which I recommended unto your 
. Lordſhips, my Lord-Admiral, and to your Honour, Mr. ax , that 
ners if I muſt die, that I may have ſome time given me to ſettle my conſcience, 
cad, nd reſolve my ſoul, becauſe hitherto my hoping having been much, my 
, for ere hath been the leſs this way; and if it may be thought fit, I deſire to 
had dave one of my ſervants to repair to me for ordering of ſome things I have 
tthe Rio do. And laſtly, that your Honour, Mr. Secretary, remembring what 
10W- Mou promiſe was to me, in reſpect of my deſcent and alliance to ſome noble 
ewed ood, you will fo far | gee; me, as to beg the favour of her Majeſty, that I 
tche y be beheaded. And one requeſt more, I beſeech you, let me make ſuit 
 ac- ſee the Earl of Southampton before I die. 
di- RE Sir'Chri/ftopher Blunt upon this ſaid, My Lords, this weak, bruiſed head 
it, mine made me forget that which I minded to have begged: That in re- 


pect I have always profeſſed Arms, and been Marſhal-of the Field, a place 
f Honour, I may have ſo much grace as to be beheaded. 
My Lord-Admiral and Mr. Secretary told them both, they would re- 
1 member it to the Queen. 
= Sir 7% Davis ſaid, I have nothing to ſay, but only to appeal to mercy. 
XS confeſs I have highly offended, yet if it pleaſe her Majeſty to extend 
eercy unto me, it ſhall not be to an unworthy ſervant: my former an- 
ers and diſcloſes have not been to purchaſe favour, but to diſcover 
ech; and though by this I challenge no mercy, yet it intimates deſert of 
our. My great remorſe and 15 is for my poor wife's e/tate, to think 
eat I being ſo much benefited and advanced by her, muſt now be the 
Scans to undo her; for I hear all her eſtate is ſeized on. Wherefore I 
Wc {ccch this favour, that ſhe be not afflicted for my offence, but may enjoy 
hat was her own. | 
Mr. Secretary, upon occaſion of this ſpeech of Davis, what he diſcloſed, 
a, Tho' his place did appropriate that to him to be the deliverer and re- 
rer of requeſts; yet inf this buſineſs nothing had been done or ſaid by 
. but three at leaſt of the chief Counſellors of State have been privy to 
chat paſſed, and I only the Regiſter of things moved unto them. And 
is I will ſay, that during all the time of the Earl's reſtraint from the 
ort, his Letters have always had free paſſage to the Queen, and he might 
rite what he lifted, the Qucen would ever read that. | 


er High: Treaſon. 


as I Have done, ſo I may live 
4 
fan .deſerve my life. , And this is 


(62) 


Sir Gilly Merrick. I have little to ſay; but let what I have done be con- 
| ſidered, and my offence will be found leſs than others: but the Jaw hath 
adjudged it Treaſon, and I muſt die, and not unwillingly ; for the tree 
being fallen, the branches muſt not ſtand. J did the office of a ſervant as 
my maſter bade me, but it was my fault to obey what was not juſt in him to 
command. My poor eſtate I pray you let be conſidered, it may be 
thought better of than it is. What it is, I ſhall ſet it down, and humbly 
pray that my poor wife and children may be pitied. 


— 
A 


Cuffe confeſſed the Jury had done but right, in diſcharging their con- 
ſciences ; yet it was true that Divines held, condempnatum eum aliguande 
faciunt quem dampnatum non faciunt. The gracious proceeding afforded, and 
all reaſonable r2queſts yielded, emboldeneth me to make ſome ſmall re- 
queſt : When I was reſtrained, I had not about me above two ſhillings. 
I had 350/. of ready money ſeized upon in my chamber. When I came 
into the Tower, I was put into a dark place; but afterwards Mr. Lieute- 
nant pitying me, relieved me, and put me in a better place. Wherefore I 
pray to be returned unto the ſame priſon, for there I am now provided of 
things neceſſary: otherwiſe perhaps I may be caring for things of this 
world for neceſſary ſuccour of life, whenas I would now more willingly 
ſpend all my thoughts in other meditations, 

This requeſt was granted, 

My ſecond requeſt is to you, Mr. Secretary, that I may have the com- 
pany of ſome Divine repairing to me for the comfort of my ſoul, and cru- 
cifying of my fleſh, that ſo at my farewell to this world with 1 bn arms I 
may embrace my Saviour; and for human reſpects, I deſire the law may be 
ſatisfied with my life, without torturing or quartering my fleſh; and the 
rather for favour's ſake unto learning, though | have neither place nor 
great birth to ſpeak for that. To plead for longer or other mercy I will 
not ; but when my body ſhall be executed, ſorrow be unto my ſoul, if ever 
I intended evil unto her Majeſty's perſon. Alas ! it was my too much love 
unto my Maſter that brought me i:nto this; but as that Earl, my Maſter, 
ſaid, now the ſcales were taken from his eyes, and he ſaw his faults; ſo do 
I, but too late; heretofore in the courſe of my private ſtate, things went 
ſo ſmoothly with me as I could defire; my religion was always ſorting to 
the profeſſion at this day. Some further things I would utter, but I deſire 
to know whether now I muſt ſpeak, or that I may be allowed pen and pa- 
per to write them heteafter. 7 a ü 

It was allowed he ſhould have means to write what he would. 


Here ended all that paſſed before Judgment. 


The Lord Chief Juſtice of England, Sir Fehn Popham, being now to 
pronounce Judgment, uſed theſe words : | 


0 am ſorry to ſee any ſo ill affected to this State as to beconſẽ plot- 
* ters and practiſers againſt the State, and that ſo ſtrongly as you and 
«*« others in this action have done. And my grief is the more in this, 
% men of worth, ſervice and learning are the actors in that conſpiracy ! 
„ Shall it be ſaid in the world abroad, that we Znglihmen, now after for- 
<< ty-three years peace under ſo gracious and renowned a Prince, are be- 
* come weary of the Government of ſuch a Queen, whom all the world 
«© elſe admires for her government? Confider it well, whoſoever had beſt 
hopes in this attempt of change, what would have followed upon it? 
Let me tell you of the ſmalleſt hurt, the blood of children, families and 
“ friends; for none of yourſelves can otherwiſe think but this action 
e would have coſt much blood. And I am ſorry to think, that Engliſhmen 
„ ſhould ſeem to excuſe themſelves by ignorance of the law, which all 
e ſubjects are bound to know, and are born to have the benefit of. Some 
of you now at the Bar are Chriſtians ; Where, I pray you, did you ever 
read or hear that it was lawful for the ſubje& to command or conſtrain 
his Sovereign? It is a thing againſt the law of God, and all Nations. 
God forbid but that by actions men ſhould be allowed to expound in- 
tents, Now your actions tending to a ſovereignty, cannot but by your- 
ſelves be expounded Treaſon. But your intents, if they were other- 
wiſe, as you pretend, yet are not they to expound the law. For know 
this, that the law, which tends principally to the preſerving of the 
Prince's perſon, is more tender and preciſe in this than in any other 
point. | 
And although your Example be pitiful, yet by this, let all men know 
and learn how high all actions treaſonable do touch, and what they 
tend to. To leave off from further diſcourſe, I ſhould now remember 
one thing to you all, but I ſee you all careful of it; that is, the care of 
your ſouls, to keep them from death, whereof fin is the cauſe; and fin 
is not removed but by repentance, which being truly and heartily per- 
formed, then follows what the Prophet David ſpake of, Bleſſad are they 
to whom God imputeth no ſin! There will be a courſe taken to inſtruct 
you how to kill fin in this world, which otherwiſe ſhall not be killed in 


the world to come; for as you leave this world, ſo ſhall it be with you 
in the life to come.” 


— 
— —— — 


And then pronounced Judgment againſt every of them, as in gaſe of 
High- Treaſon “. 


For Blunt's and Cuſſe's Speeches at Execution, ſee State-Trials, vol. I. p. 203, 201. 
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N use the 15th of November, were. arraigned at Winchefter, 
9 George Brooke, Eſq. Sir Griffin Martha m, Knt. BartholomewBr ooteſ- 
by, Eſq. Anthony Copliy, Gent. William Watſon, Prieſt; William 

Clarke, Prieſt, and Sir Edward Parham, Kot bo tes 30 10 ns WR 


— 


The Effect of the InnieriuU. 


FR conſulting with the Lord Gray and others, traitorouſly to ſur- 
priſe the King and young Prince at Greemoich, to carry them to the 
« Tower guarded with ſome, that after the flaughter of many of the 
6 guards, ould put on the guards coats, and fo bring them, ſending” 
<< the Lord-Admiral before to ſignify the diſtreſs where the King was, 
ce and eſcape he made by the guards from Greenwich; and therefore deſir- 
ed to be taken in there for more ſafety, Which, if they could have 
6 effected, the treaſures and jewels in the Tower ſhould ferve the turn 
«*« for the effecting of their further purpoſes ; that ſome of thoſe of the 
* Privy-Council, vis. the Lord-Chancellor, Treaſurer Cecil, Chief- 
« Tuſtice, ſhould be removed and cut off: and Mr. J#at/on ſhould be Chan- 
& cellor, Brooke Lord Treaſurer, and Markham Secretary ; Gray Lord- 
c Marſhal and Maſter of the Horſe, if the now Maſter of the Horſe were 
ec otherwiſe preferred; but for the Lord-Chief- Juſtice no man named. 
« Tf their project for bringing them to the Tower failed, then to conye 
« the King to Dover, where George Brooke preſumed upon his 8 
& with Thomas Vands; but Mr. Attorney juſtified his Aſſurance of the 
„ Lord Cobham. In one of theſe places they meant to have kept the Kin 
&« for the ſpace of three months, and at their firſt entrance, they ſhou 
tc require three things. 1. A general pardon of all their 2 and in- 
e tentions againſt the King and Prince. 2. The King ſhould yield to a 
« Toleration of religion; with an equality of all Counſellors and other 
« Officers, as well Papiſts as Proteſtants, within his Court or otherwiſe. 
« 3, That he ſhould remove and cut off the fore-mentioned Counſellors, 
« and others who ſhould be thought to binder this deſignment, for which 
de purpoſe Watſon named Feale, alias Cole, to alledge ſufficient matter 
& againſt them. | | 
« And for the better effecting of this their purpoſe, Vatſen had deviſed 
„ under writing an oath ſhould be adminiſtred for the preſervation of the 
« King's perſon, for the advancement of the Catholick - e and for 
« the concealing of all ſecrets that ſhould be revealed unto them. That 
« all the actions ſhould be proceeded withal in the King's name, and they 
« meant to ſend for the Lord-Mayor and Aldermen of London, that the 
« King would ſpeak with them: whom they meant to keep in ſafe cuſtody, 
46 till Sn had delivered hoſtages to them not to withſtand their aſſign- 
© ments, and to furniſh them with all ſuch neceſſaries as they ſhould re- 
« quire from them. Mai ſen was the villainous hatcher of theſe Treaſons ; 
t and Brooke, upon the learning of them, was as eager a proſecutor ; and 
e the Lord Gray more eager — violent than he, purpoſing to make a ſuit 
ie to the King for carrying oyer a regiment for the relief of Qfend, which 
« he would have ready for the defence of his own perſon in this action, 
<« fearing the greatneſs of the catholick forces according to the promiſes 
* of George Brooke, Mariham and Watſon, and knowing not how he mig} * 
<« be dealt withal amongſt them.” Oy 
Mr. George Brooke (aid littleor nothing in his own defence, only he made 
4 ridiculous argument or two in the beginning: viz. that, that only could 
be the judge, and examiner of any action, which was the rule of the ac- 
tion ; but the Common Law was not the rule of the aRion, Ergo, it could 
and therefore appealed to the perſon 


4 
60 


has. 


not be judge or ruler of the action: | 
of the 28 2. That the Commiſſioners or Common Law had no au- 


thority over them; becauſe it is a maxim in the law, ejus efſe condemnare, 
eujus et abſolvere : but the Common Law could not abſolve him, being 
guilty, therefore could not condemn him. | 
Mr. Attorney to this would have anſwered particularly, but was bythe 
Commiſfioners and Judges willed to reduce himſelf to his own element. 
My Lord Henry Howard undertaking to have anſwered him, my Lord- 
Chief-Juſtice told him, that the King, by reaſon of his many cauſes, had | 


Copied from a MS. in the Bodleian Library, Rotu!z in Archivo. A. 3033. 44. $. 


＋ Sir Joh Hawles (Sollicitor-General Temp. JH. III.) in his reply to Sir Bartholomew Shower's Magiftracy and 
King came to London in May, and in Fuly following was the pretended plot diſcovered; and in November following, 


gether with Hatſen and Clarke. Their accuſations were in general. 

Fi, To ſet the Crown on the Lady Arabelia's head, and to ſeize the King. 
Secondiy, To have a toleration of Religion. 
Thirdly, To procure aid and aſſiſtance from foreign princes. 


Forurthly, To turn out of Court ſuch as they diſliked, and place themſelves in Offices. 
What of them was proved againft the Lords Cobham and Cray, Natſon and Clarke, or how their 


appcar, and is much like the Lord Res, and therefore of ſome circumſtances of it, I think, it 


Of theſe the firſt article is treaſon 3 what crimes the reſt are, is doubtful. 
Trials were managed, doth not appear: but Sir Halter Raleigh's Trial does 
is fit to take notice. Inſtead of conſults, 


table as the Council thought fit; at leaſt it was aſtoniſhing to the Jury, which was all that was defigned by the Council, 
through all the ramole of Sir Halter Raleigh's Trial, as it is printed before his Hiſtory of the World, becauſe the parallel is too exact, 
«ter Raleigh was guilty of the thing he was accus'd of by the witneffes, though the accuſation did not amount to a legal proof, 


was guilty of the things he was accuſed of, he was not guilty of High- Treaſon. 


Perſons gone: only I will ſay, That if Sir 777 
it was High-Treaſon; but if the Lord Ruffel 


And the fame Author, ſays, pag. 25, I think it is plain at this day, that of Sir I alter Raleigb's is thought a ſham plot; what the 
reading and comparing the Trial of the Lord Raſel with that of Sir Walter Raleigb, they will find 


I 3m loath to enumerate all, but if any perſon will give himſelf the trouble of 
them exactiy parallel iu a gumber of other particulars. 


pk | '- 1 . Lf * : : 05 | BY a ? 5 
| 2 - r 4 
9. The Trial of Si Griffin Markham, 


| in the ſounding out of theſe practices; but neither at any time 


| the King before his Coronation was not an actual, but a political King: 


not unwilling to die, but deſireth to avoid the imputation of a Traitor. 


| the advancement of religion ; but ſpake with nobody to incite them to the 


own, princely wiſdom he ſhould think fit. 
Therefore ſaid Mr. Attorney, you, Mr. Brooke, profeſſing yourſelf to be 
learned, cannot be that both your anceſtors have —_ and you 


Ye. in the Lord Riſel's Trial, the cant words of the furprizing the Bye, and the Main, were made uſe of in Sir Faiter's, 
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many under him to execute the law of Juſtice; but he kept in his own 


hands the key; of Mercy, cither to bind or loofe the proceedings, as in his 


ignorant 
muſt be liable and fabjeRt yourſelf to the trial of the law of this nation, 
wherein you were born, and under which you live, & ignorant ia juris non 


excuſat. Theſe treaſons were term'd by the Lord Cobham The Bye, as Mr. 
George Brooke confeſſed to Watſon and t 


onfeſſed to Lord "a 3 but, ſaid he, Wal- 
ter Raleigh + and I are chanced at the Main. e Mr. Attor- 
ney gave a touch of the treaſons of the Lord Cobham and Raleigh, who had 
procured. from Hemberg five or ſix hundred thouſand Crowns, to be diſ- 
poſed by the Lord Cobham, who ſhould therewith raiſe forces for the ex- 
tirpation of the King and his Cubbes, and putting both Scorland and Exg- 
land in combuſtion ; and fo upon Cabbam's return out of Spain, to meet 
Raleigh at the ille of Ferſey, and ſo to put on foot both titles, both with- 
in and without the lande. 5 WOT 
Mr. George Broke, after his firſt arguments, ſpake little or nothing for 
himſelf, more than his own confeſſion led him otherwhiles to excuſe ar 
qualify his own offence; only he gave caſt of a letter, which, he ſaid, he 
received from bis Majeſty, wherein he had lit and authorit 2 deal 
e nor 
at his arraignment, could ſhew the ſaid letter. And the King being by 
ſome of the Lords Commiſſioners queſtioned withal on that point, requir- 
eth his letter to be produced, and 1 he wrote any ſuch letter. 
Sir Grif/in Markham anſwered exceeding well, and 755 to all things; 
deny ing nothing for his fault of Treaſon; but that he deſerved death up- 
on the perſuaſion of Fat/on, by whom he was miſled, and aſſured that 


only he deſired to avoid the imputation of effuſion of blood in that enter- 
prize, and (if it were poſſible) the brand of a Traitor for his houſe and 
poſterity, proteſting how careleſs he was of his own life, which he deſired 
to be expoſed to any hazard or ſacrifice (tho' it was never ſo deſperate ;) 
which if the King would not (in mercy) yield him, yet he deſired their 
Lordſhips to be interceſſors, that he might die under the Axe, and not 
by the Halter, - | 
Watſon ſpake very abſurdly and deceivingly, without grace, or utter- 
ance, or good deliverance ; which (added to his foreſaid villainy) made 
him more odious and contemptible to all the hearers, + | 
Clarke, the other Prieſt (an excellent nimble-tongu'd fellow), of good 
ſpeech, more honeſt in the carriage of the buſineſs, of an excellent wit 
and memory, boldly, and in eee. terms, uttering his mind, 


Copley,'a man of a whining ſpeech, but a ſhrewd invention and reſolution, 
Braoteſiy drawn in merely by Jatſon to take the oath before-mentioned, 
for ſome of the particularities, as the bringing the King to the Tower for 


buſineſs, nor came himſelf according to his Time appointed by Watſon, 
the 23d or 2gth 9 but at that inſtant attended upon the cee 

Sir Edward Parham was alſo by that villain Vatſon dealt withal after 
he had tendered him the oath to this purpoſe : that he underſtood the Lord 
Grey meant with forces to ſet upon the King, and to ſurprize him, that 
againſt that time, whether he would not draw his ſword againſt the Lord 
Gray with the King's ſervants and friends? And if the King's ſervants 
were diſcomfited, whether with the reſt of the Catholics he would not en- 
counter the Lord Gray, and if he could bring him to the Tower for his re- 
lief and the advancement of the Catholick religion ? 

Parham told him, that he would fo, if he was perſuaded that his in- 
tendment of the Lord Gray were true, which at that time Matſen could not 
aſſure him of; for he did but hear of ſo much: but ſaid he, when I have 
better aſſurance thereof, which will be within theſe three days, you ſhall 
further hear of me. He ſtaying the time, Vatſon came not, and fo Par- 
ham's proceedings went no further: but being urged in the point for 
bringing the King to the Tower, for the advancement of the catholick 


Government of England Vindicated, &c. pag. 32, ſays, the 
the pretended delinquents were tried at ¶ incheſter, to- 


interpre- 
and fatal to the Priſoners. I have no mind to run 
and ſticks too cloſe to the memory of 


Lord Rasſel's is thought, let the Author ſays 


religion 


* 
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\ execution till furt 


o 
cution, appointed at Jinchefter ; wherein, although there are many better 
able to diſcourſe at large of ſuch an action then myſelfe, yet I conceive 
when you have peruſed this plaine and true relation, of that which all 
men there behelde that day, and many more ſince haue heard, from per- 
' ſons of the beſt qualitie and knowledge, you will thanke me. more, for 


Religion, he ſaid, he made no doubt, but that he with others, adventuring 


their lives for the reſcuing the King from the Lord Gray, and bringing 
him for his ſafety to the Tower, this then would not but merit ſome grace 
from the King, for the advancement of the Catholic religion. 


Sir Francis Darcy being Foreman of the Jury, and excellently com- 


mended for this Day's carriage and behaviour, made two or three doubts 


concerning Sir Edward Parbam's caſe, and received reſolution from the 
Bench in ſome points, and the reſt left to his conſcience and underſtand- 
Ing, went with the reſt of the Jury, and found all guilty, ſaving Parham, 
an 


ſo he was diſcharged ; and upon the reſt ſentence of death was pro- 


"nounced by the Lord-Chief-Juſtice. | 


The Copie of a Letter written from Maſter T. M. neere Salisbu- 


, to Maſter H. A. at London, concerning the proceeding at | 
: - Wincheſter ; where the late Lord Cqbbam, Lord Gr 


, and Sir 
_ Griffin Markham, all attainted of hie Treaſon, were ready to be 
executed, on Friday the gth of December, 1603. 


At which time his Maj-flies Warrant, all written with bis own hand, (where 

of the true Copie is here annexed) was deliured to Sir Benjamin 
Tichbourne, High Sheriffe of Hampſhire, commanding him to ſuſpend their 
order. | 


2 Imprinted at London, 1603. 
| SIR | 
deſire to be particularly enfourmed of the cauſe and manner of the ſtay 
the late Lord Cobham's, Lord Graye's, and Sir Griffin Markbam's exc- 


1 Haue receiued a letter from you; by which l 2 howe much you 
e 


ſuffering the trueth to ſhew itſelf vnclothed, then if I had Jaboured to 


haue delivered you a tale well painted with curious words and fine 
. phraſes. 


You muſt therefore vnderſtand, that as ſoone as the arraignments were 


paſſed at Winchefter, his Majeſties Priue-Counſel (to the number of four- 
teene or fifteene, of which companie all of them had either beene tryers of 
the Noblemen as their Peers, or ſitten as high Commiſſioners vpon the Gen- 


tlemen) were called before his Majeſtie (in his Prive-Chambet) at Milton, 


where he commanded them to deliuer (without reſpect to any perſon) the 


beene condemned by the lawe, and of the nature and degree of their of- 
fences, as had appeared in euery one of them, by their ſeueral anſweres, 
All which being cleerely an Juſtly reported by them (each ſpeaking in 
the hearing of the reſt) his Majeſtie, for his part, uſed hjmſelf ſo grauely and 
reſeruedly in all his ſpeeches, as well to themſelues at that time, as alſo to 


all other perſons after, in priuate or publique, as neither any of his Priue- 


Counſell, Nobilitie, or any that attended neereſt to his ſacred perſon, durſt 
preſume to mediate for any, or ſo much as to enquire what ſhould be the 
concluſion of this proceeding. | 

In the meane time, while the Court was full of uariety of diſcourſe, 
ſome ſpeaking out of probabilitie, others arguing out of deſire, what was 
like to be the fortune of all, or of any of theſe offendours, his Majeſtic 
hauing concluded onely in his own ſecret heart (which is the true oracle 
of grace and knowledge) in what manner to procecd; and that without 
aſking counſel of any earthly perſon; it pleaſed him to reſolue betweene 


| God and himſelfe, that their execution ſhould be ſtayed, euen at the in- 


ſtant when the Axe ſhould be layde to the trees rootes. For the ſecret 
and orderly carriage whereof, his Majeſtic was Careful to preuent all cauſe 
or colour of ſuſpicion, of that judicious, royall, and vnexpected courſe which 
followed. And therefore, after the two Prieſts were executed, on Tueſday 
the 29th of November, and Maſter George Brooke on Monday following, his 
Majeſtie on the ſame day, being the iſt of December, ſigned three War- 
rants, for the execution of the late Lord Cobham, Lord Gray, and Sir 
Griffn Markham, Knight, with particular direction to the Sheriffe, to 
performe it on Friday after, before ten a clocke in the morning. 

All theſe directions being now become notorious, both by the writs of 
execution (which paſſed vnder the Great Seale) and by the making readie 
the Scaffolds at Vincheſter, his Majeſtie uery ſecretly (as now appeareth 
by the ſequele) drewe himſelfe into his cabinet, on 1edneſday before the 
day of execution, and there priuately framed a Warrant, written all with 
his own hand, to the Sheriffe, by vertue whereof he countermaunded all 
the former directions, alledging the reaſons therein mentioned. Of which 
ſecing no man's pen can ſo well expreſſe, as his owne, I ſend you the Copie 
verbatim, as I tooł it out of the originall, which many read in my couſin 
Sir Benjamin Tichbournes hand. 

And now to come to the ordering of this buſineſſe ; among many other 
circumſtances, it is uery remarkable, with what diſcretion and foreſight 
that perſon, was elected, which muſt be vſed in carriage of the Warrant. 
Firſt, his Majeſtic reſolved it ſhould be a Scottiſhman ; being thereby like 
to be freeſt from particular dependencie vpon any Nobleman, Counſel- 
Jors, or others, their friends or allyes. Next hee reſolued, to ſend a man 
of no extraordinarie ranke, becauſe the ſtanders-by ſhould not obſerue 
any alteration, nor the delinquents themſelves ſhould take any apprehen- 
ſion of ſuch a man's being there at that time: this being his Majeſties 


| Ipeciall deſire, that every one of them (being ſeuerally brought vpon the 


Scaffold) might quietly breath foorth their laſt wordes, and true confeſ- 
hon of his ſecreteſt conſcience. And ſo (to be ſhort) his Majeſtie made 
choice of Mr. John Gibb, a Scottiſhman (as aforeſaid) a man that had ne- 
ver dealt with any Counſellor, or other, for ſuite or buſineſſe, but one 
that had (within ſhort while after the King's firſt entrie) bene ſent backe 
into . Scotland, from whence he was but freſhly arrived at Wilton, ſome 
fewe dayes before. | 

This party being by the King approoued for an ancient, truſtie, and ſe- 
cret ſeruant (as a Groome of his Majeſties bed- chamber) and a man (as is 
faid before) little knowen, and leſs bound to any Subject in England for 


. the Warrant ſecretly, on Thurſday, ſrom the King's 
ol. VII. 


true narration onely, of the order in the Triall of theſe perſons that had 


Por High- Treaſon. 


| 


— 


(66) 
owne hand, and telling his fellowes (who would otherwiſe haue miſſed 
him) that he muſt lie that night at Salisbury vpon ſome private buſineſſe 
of his owne, he rode directly to Mincheſter, and there, keeping himſelfe 
priuate all night, roſe made x © the morning on Friday, and went obſcurely 
to the Caſtle-greene, where the people flocking in all the morning, as the 
time drewe neere, he put himſelfe with the throng, cloſe by the Scaffold, 
and there leaned till the Sheriffe brought up Sir Grin Markham to the 
place, who was the man appointed firſt to dic. 

There the ſayd Sir Griffin Markham, hauing ended his prayer, and 
made himſelfe readie to kneele downe, Mr. John Gibb finding it fit time, 
while the axe was preparing, to giue ſome ſecret notice of his charge, 
called to my couſin Tichbourne, the Sheriffe, to ſpeake with him, and then 
delivered him (priuately) his Majeſties Warrant, with further directions 
verbally, how he ſhould vie it. 

Herevpon the Sheriffe, perceiuing fully his Majeſties intention, ſo wa- 
rily and diſcreetly marſhalled the matter, as hee onely called Sir Griffin 
Morkbom vnto him on the Scaffold, and told him, that he muſt withdraw 
himſelfe into the hall; to be confronted (before his death) before thoſe 
two Lords, that were to follow him, about ſome points that did concern 
his Majefties ſeruice; and ſo carrying Markham into the hall, he left him 
there, and went vp haſtily, for the Lord Gray, to the Caſtle, who being 
likewiſe brought vp to the Scaffold, and ſuffered to powre out his prayers 
to God (at great length) and to make his laſt confeſſion, as he would an- 
ſwere it upon his ſoule, when he was readie to knecle downe, to receiue 
the ſtroke of death, Maſter Sheriffe cauſed him to ſtay, and told him that 
he muſt goe downe for a while into the hall, where finding Sir Grifin 
Markham, he willed him to tarry there till he returned. 

Laſt of all, he went for the Fg Cobham, who hauing alſo ended his 
deuotion to God, and making himſelfe ready to receiue the ſame blow, the 
Sheriffe finding the time come to publiſh the King's mereie to the worlde, 
and to reueale his myiterie, he cauſed both the Lord Gray and Sir Griffin 
Markham to be brought backe to the Scaffold, and there, before them all 
three that were condemned, and in the hearing of all the company, noti- 
fied his Majeſties Warrant, by which he was authoriſed to ſtay the exe- 
cution, hich ſtrauge and vndeſerved Grace and Merc e, proceeding 
from a Prince, ſo deeply wounded without cauſe, or colour of cauſe giuen 
by himſelfe toward them in any thing, but meerely contrary (to both the 


7 


Lords eſpecially) bred in the hearts, as well of the offenders as of the 


ſtanders-by, ſuch ſundry paſſions, according to the divers tempers of their 
minds, as to ſome that ſhall receiue thoſe things by report, which others 
did behold with their eyes, my relation may rather ſeeme to be a deſcription 
of ſome ancient Hiſtory, expreſſed in a well- acted comedy, than that it 
was euer poſſible for any other man to repreſent, at one time, in a matter 
of this conſequence, ſo many lively figures of Juſtice and Mercy in a 
King, of Terror and Penitence in Offenders, and of ſo great Admiration 
and Applauſe in all others, as appeared in this Action, cartied only and 
wholy by his Majeſties owne direct.on. 

The Lord Cobham (holding his hand to Heauen) applauded this incom- 
parable Mercie of ſo gracious a Soueraigne, aggrauating his owne fault, 
by comparing it with the Princes Clemencie, w:thing confuſion to all men 
Sn that ſhould euer thinke a thought againſt ſuch a Prince, as neither 

aue cauſe of offence, nor tooke revenge of ingratitude. 

The Lord Gray, finding in what mcaſure this rare King had rewarded 
good for euill, and forborne to make him an example of diſcouragement 
and terror to all men that hereafter might attempt to break the bonds of 
loyalty, vpon the paſſions of any ambition, hegan to ſob and weep for a 
great while, with moſt deep contrition, proteſting now, that ſuch was his 
zeale and deſire to redeeme his fault by any meanes of ſatisfaction, as he 
could eaſily ſacrifice his life, to preuent the loſſe of one finger of that roy - 
all hand, that haa dealt ſo mercifully with him, when he leaſt looked * 


It. 

Sir Griffin Marl ham (ſtanding like a man aſtoniſhed) did nothing but 
admire and pray. The pecple that were preſent witnefled, by infinite ap- 
plauſe and ſhouting, the joy and comfort which they took in theſe wonder- 
full effects of Grace and Mercy, from a Prince whome God had inſpired 
with ſo many royall gifts for their conſeruation, and would conſerue for 
his owne glorie, 

The crie being carried out of the Caſtle-gates into the Town, was not 
onely ſounded with acclamation of all ſexes, qualities and affection, but 
the true report, diuulged ſince in all partes, hath bred in the woorſt diſpoſed 
mindes, ſuch remorſe of iniquitie, in the beſt ſuch incouragement to loy- 
altie, and in thoſe that are indifferent ſuch feare to offend, and generally 
ſuch affection to his Majefties Perſon, as perſwades the whole world, that 
Sathan himſelfe can neuer ſo far prevail with any, as to make them lift vp 
their hearts or hands againſt a Prince, from whom they receiue ſuch true 
effects of Juſtice and Goodneſs, 

Toconclude, therefore, I haue now done my beſt to ſatisfy your deſire, 
though I feele (to my griefe) how ſhort I come to my own with ; becauſe I 
would haue expreſſed to the life (if it had been poſſible | both the matter and 
the forme of this proceeding ; of both which the wiſeſt men, that haue ſcene 
and vnderſtoode all particular circumſtances, are at the ende of their wits 
to giue an abſolute cenſure, whether of them both deſerue greater recom- 
mendation : this being moſt aſſured, that there is no Record extant, wherein 
ſo great wiſdome and vnderſtandinge, ſo fol d judgement, fo perfect a reſo- 
lution, to giue way to no requeſt, or mediation: ſo inſcrutable a heart, ſo 
royall and equal a tempered Mercie, after ſo clear and publike Juſtice, 
haue euer concurred ſo demonſtratiuely as in this late Action, wherein 
this bleſſed King hath not proceeded after the manner of men and of 
Kings, Sed cele/tis fudicis, æternigue Regis more, whereof he ſhall be moſt 
aſſured to reape thy laſting fruites, of being beloued "Ind feared of all 
men, obeyed with comfort, and ſerued with continuall joy and admira- 
tion. And ſo forbearing to hold you any longer at this time, lend, From 
my houſe, neere Salisbury, the 15th of December, 1603. f 

Your Levin Couſin and Friend, 


T. M. 
His Majeſties Varrant, written with his own hind, 


. 


AETHOUGH it be true, that all vell gourrnid and flouriſhing King- 

domes and common Vealthis are eſiabliſbed by Iiſtice, ard that ibeſe tus 
Noblemen by birthe, that aire nou upon the point of Execution, aire for thair 
r e practices cendemnid by the Laut, and adiudgit worthy of 


tht 


Wo 


| the erccution thaireef, to the example and terror of others; Ie ene of thaim! 
- Enuing 5 fo prafijed wie ouerthrow of the quhale kmgdome, and the | fi 


other for the ſurpriſe of our owin” Perſonne ; , Tet it in regaird that thts 1s the 
firſt yeere of our Ruigne, in this Kingdomt, and that nenen King was fy fare 
"ebliſheid to his people as ve haue bene te this, by our entrie heere vith jo hairtie 
and generall an applauſe of all forts ; Among quhom all thekinne, F tends, and 

* allies of the faidis eondemnid' perſonnts votre as ſorduart and duztifull as any 

, other: our good Subiefiis, as alſa, that at the very time of thair af 1 jet 
none tid more frevly and reddily giue thair aſſent to tbeir conuittion, and to de- 
uuer thaim into the handis of Tuftice, then fo many Ot Kinſmen and 
"Allies (as being Peeris) vatere upon thair Jurie; As likeuaiſe in regard that 


bo The Cafes beteeween Fir Francis Goodwin, 


LJuſtice hath ow fort gottin courſt alreadie, by the execution of the tus hr Sire 
and George Brooke, that vaire the prineipull plotteris pnd intifairs of all the 


„ 
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the reft, ta the embrating of the ſaiddis treaſonabill Machinations ; Vee thai, 
fore (being reſoluid to mix Clemencie with Tuftice) aire contented, and 
theſe Preſentis command you, our Sheriffe of Hampthire, 10 ſuper ſeide 
Execution of © the ſaidis tuo *Noblemen, and to take thaim bathe to tba 
priſon againe, quhile our further pleaſure be knowin, And ſince uss vill 
not haue qur Lawis to have reſpect to 7 rſonns, m ſparring the great, 
1 the meaner. fort ; it 15 our pleaſure, that . e like courſe be e 
foith Markba, bring ferry /row'qur: heir', tht Juch is, not. only the heyn 
nature ef the ſaidis condemnid perſonnis crime, but tuen the corruption as. 
great of thair naturall diſpoſition, as the care dee baue for the [afety and quite 
of our State, and good Subiectis, vill nat permit us to vſe that clemencie ta 
vardis thaim, quhich, in our owin naturall inclination, vee micht very = 
be perſuadit unto, | | 40 
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X. The Caſe bet 


* 
\ 


ween Sir Francis Goopwl 


V 
That what ſtands upon the Journ 
Feoorteſtue, be printed. | 
: | Die Jovis 229 Mariii, 1603-4. 
N HE firſt motion was made by Sir William Fleetword, one of the 
* Knights returned for the County of Bucks, on the behalf of Sir 
1 Francis Goodwin, Knight; who, upon the firſt Writ of Summons 
directed to the Sheriff of Bucht, was elected the firſt K night for that Shire: 
but the Return of his Election being made, it was refuſed by the Clerk of 
the Crown {quia utlagatus:) and becauſe Sir John Forteſcue, upon a ſecond 
Writ, was elected, and entered in that place, his deſirè was, that this Re- 
turn might be examined, and Sir Francis Goodwin received as a Member of 
the Houſe. The Houſe gave way to the motion; and for a more delibe- 
arte and judicial proceeding in a caſe of Privilege ſo important to the 


Houſe, 
Ordered, © That the Serjeant (the proper Officer of the Houſe) ſhould 
© vive warning to the Clerk of the Crown to appear at the Bar at eight 
* 2-Clock the next morning, and to bring with him all the Writs of 
* Summons, Indentures, and Returns of Election for the County of Burks, 
© made and returned for this Parliament; and to give warning alſo to Sir 
© Francis Goodwin to attend in-perſon, whom their pleaſure was to hear, 
ore tenus, to deliver the ſtate of his own cauſe, and the manner and rea- 
' ſons of the proceeding in the Election of the Knights of the Shire for that 
County.“ | 

This din a motion tending to matter of privilege, was ſeconded with 

another by Mr. Serjeant Shirley, touching an arreſt of Sir Thomas Riley, &c. 

pars Die Veneris, viz. 23% Martii, 1603-4. 

SER George Copping, Knight, Clerk of the Crown in the Chancery, this 

day, D former Order) being attended by the Serjeant of 
the Houſe with his Mace, appeared at the Bar, and produced all the Writs 
of Summons, Indentures, and Returns made of the Knights for Bucking- 
| hamfhire for this Parliament; which were ſeverally read by the Clerk of 
the Houſe, and then the Clerk of the Crown commanded to retire to the 
door: And after, Sir Francis Goodwin himſelf (whom it ſpecially concern- 
ed) attending to know, the pleaſure of the Houſe, was called in, to deliver 
the ſtate of his own cauſe, ore tenus; wherein he was heard at large, and 
commanded again to retire until the Houſe had determined what to do. 
In this mean time the whole caſe was at large opened, and argued pro & 
contra by ſundry lea ned and grave Members of the Houſe, and after much 

"diſpute the queſtion was agreed upon, and made. 

Queſt. Whether Sir Francis Goodwin were lawfully elected and re- 
turned one of the Knights for Bucks ; and ought to be admitted and 
© received as a Member of this Houle *? 

Upon this Queſtion it was 
Reſolved in the affirmative, That he was lawfully elected and returned, 


and (de jure) ought to be received. 

Hereupon the Clerk of the Crown was commanded to file the firſt In- 
denture of Return: and order was given, that Sir Francis ſhould preſent- 
ly take the oath of Supremacy uſual, and his place in the Houſe ; which 
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and Sir Join ForTESCUR, in the Re 

as it lands upon the Fournals of the Houſe of Commons. 
| os l. Mercuri 14 die Martii, 1604. b 

al of this Houſe, of King James I. in the Caſe betwee 


he did accordingly. 

5 Die Martis, viz. 270 die Marti, 1604. 
QIR Francis Bacon, in reporting a conference with the Lords, touching | 
Wardſhip and other things, reported that a Lord touched the Cale of Sir | 
Francis Goodwin as a thing he had heard at large, but did not. under- 
ſtand it; and therefore deſired to know it more particularly from this 
Houſe. 

Anſwer was made, That they had no Warrant from the Houſe to ſpeak 


of it. 

Sir Edward Coke, his Majeſty's Attorney-General, and Mr. Doctor 
Hone, bring a Meſlage from the Lords, expreſſing with what acceptation 
their Lordſhips entertained their motion yeiterday, not anly for the mat- 


+ to the King, viz. 


ter being of very great weight and conſequence, but eſpecially for the 
manner; namely, That, touching Wardſhip, they would not petition for 
eaſe in it as a matter of wrong, but of grief; and pray to be relieved by 
grace, and not by juſtice : And their Lordſhips for anſwer were deſirous, 
and moved atthat time to couple in the fame petition the matter of grievance, 
love to his people, had himſelf taken xnowledge of. And as they con- 
conceive it to be likely, that the conference may continue between 
the two Houſes, touching the ſaid matters; as they are very zealous of 
& the furtherance of their purpoſe, fo are they jealous of any impediment 
« that may breed lett, or hindrance therein: therefare they deſire, for a 
more clear proceeding and, removing of all ſtumbling- blocks, that the 
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of reſpite of homage, which his Majeſty, out of his gracious tavour and 
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direction from the Houſe: That now the judgment of Sir Francis G0. 
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n Sir Francis "Goodwin. and Sir Fobx 
Faul Fodrell, CY Dom' Con“. 
| — : N 
© former Committees may, in a ſecond conference to be had, have autho- 
* rity to treat touching the Caſe of Sir Francis Eordwin, the Knight for 
+ Buckinghamfhire tirſt of all, before any other matter were farther pro- 
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A. The anſwer to this meſſage, (as in ſuch caſes is for the more patt 
_uſual)-* That they would return anſwer by meſſengers of their own.“ 
Upon this meſſage it was argued'by ſome, That in no ſort they ſhould 
give aceount to the Lords of their proceedings in the Houſe ; but that 
Mr. Speaker ſhould'from the Houſe be a Suitor to his Majeſty, to have 
-* acceſs, and as their common mouth give his Highneſs ſatisfaction 
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* win's caſe having paſſed the Houſe, it could, not, nor oyght not, to be 
reverſed by them. A precedent, Anno 27 Elia. cited Where a bill 
brought down from the L upon the firſt reading was rejected; the 
Lords ſent meſſengers to demand a reaſon of their judgment. It was 


c 

0 

o 

denied to yield any reaſon.” | 

This argument brought forth this queſtion, which Mr. Speaker was 

ordered by the Houſe preſently to make, viz. * © ER 
Queſt. Whether they ſhould confer with the Lords, touching the 

caſe of Sir Francis Goodwin the Knight for Buckinghamſhire ® © 

And 'Reſolved, That they ſhould not. 2 | | 

It was then conſidered as fit to return ſome anſwer of the meſſage from 
the Lords; and Mr. Secretary Herbert, with ſome other of the Commit- 
tees, were appointed to deliver to their Lordſhips, from the Houfe, 

That they did conceive it did not ſtand with the Honour and Order of 
the Houſe, to give account of any their proceedings or doings : but if their 
Lordſhips have any purpoſe to confer for the reſidue, that then they will 
be ready at ſuch time and place, and with ſuch number as their Lordſhips 
ſhall think meet. e N 

Upon the laſt meſſage to the Lords, the meſſengers return, That their 
Lordſhips would preſently, ſend anſwer by meſſengers of their own. 

Sir Edward Coke, his Majeſty's Attorney-General, Mr. D. Carew, 
Mr. D. Hone, and Mr. Tynaall, delivered from the Lords, That 
their Lordſhips taking notice in particular of the Return of the Sheriff of 
Bucks ; and acquainting his Majeſty with it, his Highneſs conceived him- 
ſelf ingaged and touched in honour that there might be ſome conference 
of it between the two Houſes : and to that end, ſignified his pleaſure un- 
to them, and by them to this Houſe. 

Upon this meſſage, fo extraordinary and unexpected, the Houſe entered 
in ſome conſideration what were fit to be done; and 

Reſolved, That his Majeſty might be moved for acceſs the next day, 
And afterwards they underſtood his pleaſure to be, That they ſhould at- 
tend at Whitehall at eight a-clock the next morning. But becauſe 
the time was then ſomewhat far ſpent, they | 

Ordered, That the Houſe, with Mr. Speaker, ſhould meet at ſix a-Clock 
the next morning in the Houſe. 0 

Yet afore their riſing, they thought fit to name a Committee, to ſet 
down the effect of that which Mr. Speaker was to deliver from the Houſe 


Mr. Serjeant Hoblard, Sir Robert Cotton, 


Sir Francis Bacon, 


Mr. I/entworth, Sir Robert Wingfield, Sir Thomas Lake, 

Mr. Martin, Mr. Hide, Sir Oliver St. John, 
Mr. Serjeant Sing, Mr. Diet, Sir Edward Stafford, 
Sir Robert Mrotb, Mr. I/inch, Mr. Anthrobus, | 


Sir Edwyn Sandis, 


Mr Serjeant Dadridge. 
Sir Francis Haſtings, 


Sir Roger IVilbraham, 
Mr. Sollicitor, 
Sir Edward Tyrrel, 


Mr. Francis Moore, 
Sir Henry Mountague, 
Sir Willam Fleetwood, Mr. Vi ſeman, 
Mr. Fuller, Sir George Moore, 
Mr. Searjeant Tanfield, Sir Edward Hobby, 
To meet at four a- clock this afternoon at the Parliament-Chamber 
in the Middle-Temple. 
Die Mercurii, wiz. 289 die Martii. 
R. Speaker, with a great numver of the Houſe, aſſembled at fix 
a- clock this morning, with a purpoſe to treat and reſolve what ſhould 


V 


be delivered to his Majeſty, (being appointed to attend him the ſame morn- 
ing at eight a-clock) touching the reaſons of their proceeding in Sir Francis 
Goodwin's caſe: but becauſe the Houſe was not then thought full enough 
for a matter of that conſequence, they proceeded to the reading of Bills. 
Upon motion touching Mr. Speaker's attendance on the King, a Com- 


mittee was named to accompany him, diz. 


All 


” 
— 


I. 


: * 1 2 
F N A 4 ** 
| ( 69 ) 1 604. 1 


3 et eee to theSir Jerome Horſey. 10 Sir Richard Verney. 


- Si 
Queen. OP MI. Toby. Matthew. | 


Sir Francis Bacon. 


„ Setſeant Dedridge. Sir Thomas Nidgway. 
= — — Sir Henry Nevill. Mr.“ dtward Seymour. 
Mr. Serjeant Hobbard. Sir Edward Mountague. Sir William Bourlagy. | 
Mir. Serſeant Lee. Sir Thomas. Habby. © Sir Robert Meore. 

Mr. Fuller. Sir AMechael Sandis. Sir Fonathan Trelawney. 
Mr. Md. Wo Mr. Thomas Benſon. Sir Aatuard Denny. 
Mr. Francis Moore. Sir Francis Fane, Sir Thomas Walſingbam. 
Mr. Winch. Sir Francis Haſtings. © Sir Francis Barrington. 
J ³˙ DSBDeir George Moore. © Sir Rebert Napprer. FP 
Mr. Richard Martin. Sir Edward Hobby.. Sir Valentine Knightley. | 
Mr. Serjeant Shirley. Sir Robert Wingfield. Sir George Carew. 


Sir Maurice Berkley, Maſter of the Chancery. 


Mr. Setjeant Tanfield. Vir E goed 8 3 Sir Nicholas Halſiueil. 


Sir Fobn Herigham. - 


ir Dobert Oxenbridee. Sir William Killegrew. Sir Fohn-Thymne. 
81 — th. Sir Francis Popham. Sir Thomas Freake. 
Sir Eatoyn Sandis. Mr. Francis Cl: ord. Sir Jerome Bowes. 
Sir Robert Wroth. Sir John Savill. Sir Edward Herbert. 
Sir George Fleetwood. Sir Thomas Waller. Sir Jobn Leveſon. 
Sir Jobn Scott. Sir William Lower. Mr. Dudley Carleton. 
Sir Aer Croſts. 5 | 


| W 3 or Ia 
MI. Speaker, together with theſe Committees, were this day, at eigh 


-clock in the morning, appointed to attend his Majeſty, and to relate the 
— of the kg. of the Houſe in Sir — Goodwin's caſe; 


where, upon anſwer or reply, ſuch Lawyers as be of the Committee are 
40 give their aſſiſtance. UE | 


Die Jovis, viz. 29 die Martii, 1604. 


XI R. Speaker relateth what he had. delivered to the King by warrant 


from the Houſe the day before, touching their proceeding in Sir 


Prancis Goodibin's caſe, and his Majeſty's anſwer; whereof, becauſe part was 
afterwards penned ” ſelef Committees, read in the Houſe, and offered in writ⸗ 

have but touched the heads, omitting many circum- 
ſtances. He ſaid, he firſt delivered, 1. 'The manner and matter. 2. Then | 
ſuch precedents as had been vouched and ſtood upon. 3. He opened the 


ing to the King, 


body of the law for election. ROE | : | 
| The firſt writ of Summons, dated ultimo Fanuarii before the Parliament: 


the Writ iflued duly; the liberty was free, by that writ, to chuſe in ple- | 
no comitatn : the election was made according to that writ, and the inden- 


. t That this firſtelec- 
ture duly returned; and thergfore adjudged by the Houſe, That this firitelec | the Lords, and let them know all the reaſons. "They are jealous of the 


tion being good, the ſecond was conſequently void. 


| wry againſt Sir Hancis Goodwin, there was one m_—_— os ps day K 
For tbe matter of Utlawry a : Ar maintain the Prerogative; ſo is it fit that we maintain our Privileges. This 


proſecuted againſt him at the ſuit of Fobnſon, 31 Eliz. for 601, and was laid 


and procceded in the Hu/{ings, London. Another, at the ſuit of one Hacl- 
"hat Sir Francis had fince been choſen, admitted, 


tor 161. 29 Eliz. 1 CH 
2 "Ka $4 Member of this Houſe, in the ſeveral Parlaments holden 


20 and 47 Els, | 5 
hst . Utlawry remained in the Hu/lings, ſo as the law could not | 


take notice of it; neither was it pleadableQ. | | 

1 Eliz. One Smith was found utlawed, and. privileged by the Houſe. 

23 Elia. One Vaughan utlawed; and, upon the queſtion and diviſion of 
the Houſe: privileged : being carried with the difference of ſix voices. 
35 Eliz. Three precedents vouched. 5 i 

Hen. 6. Fitz- Herbert. The caſe not judged ; but opinions delivered. 

Mr. John Killegrew having 3 utlawries returned againſt him, 
was admitted to ſerve in the Houſe. . | 

Sir William Harecaurt was found eighteen times utlawed, and yet was 
admitted to ſerve. 

The manner of the Election is limited by the Statute, 

The ſuppoſed utlawry, 31 Eli. againſt Sir Francis, was no utlawry at 


all; for whereſoever a man is ſued, the proclamation ought to go into the 


county where the party dwelleth ; or elſe the utlawry is not good. 


30 & 43 Eliz. The general pardon is good for utlawries, againſt all, 


ſaving the party at whole ſuit. 3 

31 Elix. It was Franciſcus Goodwin, Gon. i 

39 Eliz. Franciſcus Goodwin Armig. The Sheriff is no judge of the utlaw- 
ry, neither could take notice it was the ſame man ; and therefore could 
not properly return him utlawed. 


His Majeſty anſwered, He was loth he ſhould be forced to alter his 
tune; and that he ſhould now change it into matter of grief, by way of 
conteſtation. He did ſample it to : murmur and contradiction of the 
people of Hrael. 


He did not attribute the cauſe of his grief to any purpoſe in the Houſe | 


to offend him; but only to a miſtaking of the law. For matters of fact, 
he anſwered them all particularly. T hat, for hispart, he was indifferent 
which of them were choſen, Sir Jahn, or Sir, Francis: that they could ſuſ- 


pect no ſpecial affection in him, becauſe this was a Councillor not brought 
= 


by himſelf. 
hat he had no purpoſe to impeach their, privilege ; but ſince they de- 
rived all matters of privilege from him, and by his grant, he expected they 
ſhould not be turned againſt, That there was no precedent did ſuit this 
caſe fully: Precedents in the times of Minors, of Tyrants, of Memen, of 
Simple Kings, not to be credited; becauſe for ſome private ends. By the 
Jaw this Houſe ought not to meddie with Returns, being all made into 
the Chancery, and are to be corrected or reformed by that Court only, into 
which they are returned. 35 Hen. VI. It was the Reſolution of all the 
Judges, that matter of utlawry was a ſufficient cauſe of diſmiflion of any 
ember out of the Houſe. That the Fudges have now eee That Sir 
Francis Goodwin ſtandeth utlawed according to the laws of this Land. In 
coneluſion, it was his Majeſty's ſpecial charge unto us; 
That, 1. The courſe ly taken ſhould be truly reported. 2. That 


we ſhould debate the matter, and reſolve among ourſelves. 3. That we 


ſhould admit of conference with the Judges. 4. That we ſhould make 


. Teport of all the proccedings, unto the Council, 


and Sir John Forteſctie| | - 


edi, 


—_— 


* 


N 


| 
i 


— — 


— 


(76) 
This relation being made; the Houſe did not enter into any further 
conſideration of the matter at that time; but 


Neſelved, and Ordered, That it ſhould be the firſt matter moved the next 
morning. | | 


Por hay «| Die V:neris, vix. 30® die Martii, 1604. 
VI Ovp and urged by one, touching the difference now on foot be- 
| tween the King and the Houſe, that there is juſt fear of ſome great 
abuſe in the late election. That in his conſcience the King hath been much 
miſinformed ; and that be had too many. miſinformefs, which, he prayed 
God, might be removed or leſſened in their number. That now the caſe 
of Sir John Forteſcue and Sir Francis Grodwin was become the caſe of the whole 
Kingdom. That old Lawyers forget, and commonly interpret the law accerting 
to the Time. | | 

That by this courſe the free election of the Country is taken away, and 
none ſhall be choſen but ſuch as ſhall pleaſe the King and Council, Let 
us therefore, with fortitude, underſtanding and ſincerity, ſeek to main- 
tain our privilege; which cannot be taken or conſtrued any contempt in 
us, but merely a maintenance of our common right, which'our Anceſtors 


| | | have lefr us, and is juſt and fit for us to transfer to our poſterity. 
ö | 


| ſhew his face here again. 


Another, for a law to be made, That never any man outlawed, ſhould 
The difference, he obſerved, was ſome unre- 
ſpective carriage towards his Majeſty in this matter; and therefore let our 
proceeding be dutiful and careful towards him, in adviſing of ſome ſpeedy 


| courſe to give his Majeſty ſatisfaction; that is (as he conceived) according” 
to the King's project, firſt, to adviſe amongſt ourſelves, and then to con- 


fer with the Judges, not as Parliament-men, but as Counſollors; not as tho? 
they were to reverſe our errors, but that we might be better informed ; not 
now the caſe of Sir Jahn and Sir Francis, but a caſe of great difference be— 


| tween the K ing and us, wherein we are deeply to conſider the conſequence 
if this pique be bruited in the Country, abroad or beyond the ſeas, It is 
fit we let the King ſee how much we take to heart this matter, ſithence 
our affections have ſo much appeared in the paſſing and preſent expediting 


of the Act of Recognition, Oc. | 
Concliſ. That we thould tender our humble petition to his Majeſty, for 


leave to make a law for the baniſhing of all Outlaws hereafter from the 


Parliament, and pray, that we may hold all our privileges entire. 


A third, That we ought not to conteſt with the King ; that it is fit to 


have a conference: that by it we ſhall loſe no privilege, but rather gain; 
for the matters of the conference will be two, ſatisfaction of the roi 


and putting in certainty our privilege. All is not yet ſaid that may 50 
ſaid; we are not to diſpute with one that is Governor of thirty legions. 
Confitendum eft ne fruflira interragaſſat. Let us deal plainly and free! y with 


x 


honour of a Privy-Councitlor, we of the freedom of Election. Itis fitgreat men 


1s Court of Record, therefore qught we by all means ſeek to preſerve the 
honour and dignity of it, If a Burgeſs be choſen for two places, the Bur- 
geſs makes his choice for which he will ſerve, and a warrant ſhall be di- 
rected from Mr. Speaker, in the name of the Houſe, to the Clerk of the 
Crown to ſend forth a writ for a new election for the other place left ; 
which is a direct proof that it is a Court of Piwver and Record, We have a 
Clerk and a Regiſter ; all matters that paſs here are entered of Record, 
and preſerved, As they ſtand for the honour of a Councillor, ſo we for 
our Privileges, ''It is to be wiſhed, that we had a law to declare our Pri- 
vileges, that we have a Court of Record and a Regiſter, '' 

Obi, Me (they ſay) are but half of the body, and the Lords are the parts 
* e Head. | 

n/w. Nothing afcends to the Head but by the Breaſts, Oe. 
Cindl. That we may pray it may be explained by a law what our Privi- 


leges are; and, that no man outlawed may hercafter be admitted. 


There muſt be a Judge of the Return before we. fit; and this is now 
judged according to the poſitive Laws cf the Realm by the King, which. 
infringeth not our liberty, fince we judge after the Court is (et, according 
to diſcretion, ” 

No precedent, that any man was put out of the Houſe for utlawry ; 
therefore it had been fit we ſhould have deſired to inform the King that he 
was miſinformed. | | | 

Let us now leave this particular caſe to the King, and conſider and re- 
ſolve of the material queſtions that will fall out in the debate of it. 1. Whe- 
ther this Court hath power to take notice of Returns made before we ſit 
here? 2, Whether men utlawed may be of the Houſe ? 3. Whether a 
man pardoned, having not ſued forth a writ of Scire facias, may be called 
in queſtion ? 4. Whether the Writ were returned the 17th of February, 
or no, upon Oath of the Sheriff? 

Some others were ſtrong in opinion, That we ought not to confer nor 
to commit, ſaying, That Majeſty had conferred with Juſtice; yet Majeſty 
had left the ſtopping of the wound to us. We ſhould taint ourſelves with 
three great Blemiſhes, if we ſhould alter our Judgment, levity, cruelty 


and cowardice. There be three degrees of upright Judgment, motion, 


examination, judgment: all theſe have paſſed us. No Court can reform 
their own judgment. Every day a Term here. Every act that paſſeth 
this Houle is an Act of Pailiament. Shall juſtice float up and down? Shall 
he be a Member to-day, and ſha!l we tear him off to-morrow ? If the 
Member be ſound, it is violence: if the hand tear the reſt, it is cruelty. 
No part torn, but it may bleed to the ruin of the whole, 

Let dir Francis Gpidwin ſtand as he is: duty and courage may ſtand to- 
gether; let not the Houle be inveigled by ſuggeſtions. This may be call- 
cd a Quo Harranto to ſeize our libertics. 


There hath been three main Objections. 


1. The King's Exception. Me could ſhew ns precedent in this kind, 
Arſfw, ** The King could ſhow no ſuch writ before. Our hands were 


never ſought to be cloſed before, nor we prevented. Jt opens a gap to 
« thruſt us all into the petty-hag. A Chancellor may call a Parliament 
„of what perſons he will by this courſe, Any ſuggeſtion by any perſon, 


6 may be cauſe of ſending a new writ.” 


2 Ol. 


that we have done to be ul. 


| Publiſhed, and to receive their allowance. 


fit. 


1671 ** 


2. O. by the Lord- Chief. . uſtice. By the Law we had nothing. to ds 1 


* 


txamine Returns. 


An. Judges cannot take notice of private cuſtoms or pri- 


« vileges: but we have a privilege which. ſtands with the law.” The 
Judges informed the King of the Taw, but not of à caſe of privilege. It 
is true, 35 Hen. VI. all the Judges reſolved,” That no outlawed man 
dught to ede but that was controlled by Parliament. It is the 
ſame opinion now; let us eontroll it as then: we have done no offence to 
the State; let us therefore be conſtant in out own judgment. 


1 oh Apother, The King's pleaſure, that we ſh:uld delrve the reaſons of 


If we cleat our contempt, we have diſcharged ourſelves, The King's. 
Pench cannot reverſe 280 judgment the ſame Term; therefore not the 
Parliament. Let us ſend a meſſage to the Lords, that we are ready ſo to 
s we do not undo this HouſGG. : | | 


KT 7 


do, a FTT 
a Others, Nan coronabitur qui non legitime certauerit. Not to be termed a | 
difference between his Majeſty and the Commons.  Rogamus, Auguſte, 
non pugnamus. The queſtion is not of matter. of privilege, but of judg- 

ment. Let us attend them as Lords of the Council, and not as Lords of 


Parliament. 


We do no ways conteſt or contend with his Majeſty, The King is 
no way bound in honour. If writs go forth unduly, they may be con- 
trolled without impeachment to the King's honour, It is the act of his 
inferiour officers. . It is now. come to this queſtion, 4+ Whether the 
Chancery or Parliament ought to have authority? ? 

Queſt, ether we ought to ſatisfy the King in his commandment ? 

The King's meſſage was, that we ſhould. conſider within ourſelves, and 
reſolve of ourſelves ; then no need to confer with the Judges: if we can- 
not, then it is fit to be reſolved by the Judges. 

The Judges have judged, and we have judged: What need then of 
conference ?. Let there be no ſpark of that grace taken from us, which 
we have had already from his Majeſty, Let our reaſons be put into arti- 


cles, and delivered in all humbleneſs unto him. Upon the concluſion of 
this debate in this manner, the Houſe proceeded to queſtion ; and the firſt 
was | 

1. Queſt,  J/hether the Honſe was reſolved in the matter p 

And the queſtion was anſwered by general, voice, That the whole 
Houſe was reſolved. 


2. Queſt. Whether the reaſons of their proceeding Hall be ſet dewn in wri- 


ting, | 
Reſolved, That they ſhall be ſet down in writing: and ordered further, 
That a committee ſhould be named for that purpoſe, and appointed firſt 


to ſet them down in writing, and to bring them to the Houle, there to be 


The Committees were inſtantly named, viz, 


Sir Robert Wingfield. Mr. Martin. 

Sir George Moore. Sir Arthur Ache. | 
Sir Francis Bacon. Mr. Francis Tate. | 
Mr. Yelverton, Sir Roland Litton. | 

Mr. Dyett. Sir Henry Nevuill. | | 

Sir Francis Haſlings. Mr. Attorney of the Wards. * 
Mr. Hedley. | Sir Fohn Holl. | 

Mr. Recorder of London. Sir Robert Wroth. 
Sir Edward Hobby. Sir John Scott. 
Sir Francis Barrington. Mr. Hitcham. 
Mr. Wiſeman. Sir Edward Stafford. 
Mr. Hide. Sir 1 Mallory. 
Mr. Fuller. 15 Sir Herbert Crofts. 
Sir Edward Mountag ue. Sir Francis Fane. 
Mr. Ravenſcroft. Sir Richard Molyneux. 
Sir William Fleetwood. Sir John Hangerford. 
Mr. Winch. = Sir Edward Herbert. | 
Sir Thomas Challoner. All the Serjeants at Law. 
Mr. Sollicitor. Mr. Nathaniel Bacon. 
Sir Roger Wilbraham. Mr. Hext. 
Sir Johr Thynne. 


To meet this afternoon at two a clock in the Exchequer-Chamber. 


The authority given unto them by the Houſe, was this: 

The Houſe being reſolved upon the queſtion, That the reaſons of their 
precedent Reſolution, touching the Return, Admittance and Retaining of 
Sir Francis Goodwin as a Member of this Houſe, ſhould be ſet down in 
writing; theſe Committees were ſpecially appointed to perform that ſervice, 
and have Warrant from the Houſe to ſend for any Officer, to view and 
ſearch any Record, or other thing of that kind, which may help their 
knowledge or memory in this particular ſervice : And having deliberately | 
by general conſent ſet down all ſuch reaſons, they are to bring them in 
writing into the Houſe, there to be read and approved, as ſhall be thought 


Die Lune, viz. 2* die Aprilis, 1604. 
T was then moved, That Committees might be named to take the ex- 
amination of the Sheriff of Buckinghamſhire, who was by former order 
lent for, and now come. And to that end were named, 


Mr. Sollicitor. Mr. Serjeant Tanfield, 


Sir Robert Wrath. Mr. Serjeant Lee. 
Sir Hilliam Fleetwood. Mr. Yelverton. 

Sir Thomas Challoner. Mr. Francis Moore. 
Sir Robert Wingfield. 


| Who were appointed to take his examination preſently. 


Sir Charles Cornwallis moveth in excuſe of Sir Francis Goodwin's abſence. 
irom the Houſe, and prayeth, That they would as well in their own judg- 
ment pardon it, as witneſs and affirm his care and modeſty upon all occa- 
ſions to the King, in that he hath forborn, during all the time of this 
queſtion, to come into the Houſe. 


The examination was preſently taken by theſe Committees, and re- 


10. The Caſe between Sir Fraheim Goodwin, | 


— 


turned in this form. | 


* 
-- 


inter. 1. Why be med be County from Ayleibury wBrigkhill? | 


being the 25th of January, at which time three were dead of the plagu 
there: This was the only motive of removing his county. ee 
nterr. Whether he were preſent at the firſt Elftion? s 
' Saith," He was preſent ;. and was as faithful to wiſh this ſecond place to 
Sir Francis Goodwin, as the firſt to Sir Fobn Forteſcus: ſent Sir. Francis 
Goodwin word, before the election, he ſhould not need to bring any F. ree- 
holders,” for the election he thought would be without ſeruple for them 
both ; firſt to Sir 12 ſecond to Sir Francis. About eight of the clock 
he came to Briatbill; was then told by Sir George Throckmorton, and others, 
that the firſt voice would be given for Sir Francis; he anſwered, He boped 
it would not be ſo, and deſired every Gentleman to deal with his Free- 
holders. After eight of the clock went to the election a 2 number, 
there being at the Count — After the Writ 
read, he firſt intimated the points of the Proclamation; then jointly pro- 
pounded Sir Jahn Forteſcue and Sir Francis. Goodwin. The Freeholders 
cried firſt, A Goodwin, a Goodwin / Every Juſtice of Peace on the Bench 
ſaid, A Forieſcue, a Forteſcue ! and came down from the Bench before they 
named any for a-ſecond # war and deſired the Freeholders to name Sir 
John Forteſeue for the firſt. Sir Francis Goodwin being in a chamber near, 
was ſent for by the Sheriff and Juſtices; and he came down and earneſt! 
perſuaded with the Freeholders, ſaying, Sir Jahn was his good Friend, 
had been his father's, and that they would not do Sir Jobn that injury: 
notwithſtanding the Freeholders would not deſiſt, but all cried, A Goog- 
win, a Goodwin / Some crying, A Forteſcue, to the number of ſixty, or 
thereabouts ; the other for Sir Francis Goodwin, being about two or three 
hundred: and Sir Francis Goodtoin, to his thinking, dealt very plainly and 
earneſtly in this matter for Sir John Forte/cue ; for that Sir Francis Goed- 
win did ſo earneſtly proteſt it unto him. # pe at, 
Interr. 3. Who laboured him to make the Return ſo long before the day of the 
Parliament ? 3 | „ N 
He being here in London, Mr. Attorney-General, the ſecond of March, 
at his chamber in the [nner-Temple, delivered him two Cap. Utlagat. againſt 
Sir Francis Goodwin ; and before he made his return, he went and adviſed 
with Mr. Attorney about his return, who penned it, and fo it was done 
by his direction: and the return being written, upon Friday after the 
King's coming through London, near about my Lord Chancellor's gate, 
in the preſence of Sir John Forteſcue, he delivered the Writ to Sir George 
Coppin : and at this time (it Gi 9 about four of the clock n the after- 


. 9 © „ » » „ „„ „% * 


noon) and before they parted, Sir John Forteſcue delivered him the ſecond 
Writ ſealed ; Sir John Forteſcue, Sir George Coppin, and himſelf, being not 


above an hour together at that time, and never had but this new Writ of 
Parliament to him delivered. | 


Subſcribed, Francis 2 | 


This was returned by the Committee to the hands of the Clerk, but not 
at all read in the Houſe. | „ 

Mr. Speaker remembreth the matter of conference with the Judges, and 
offered to repeat and put again the queſtions that were formerly made; 
being before uncertainly and unperfectly left (as he ſaid) in the cafe of 
Buckinghamſhire, viz. edn © 

1. Whether the Houſe were reſolved in the matter? 

2. Whether they ſhould confer with the Fudges ? 


And at length induced the Houſe to entertain the Jatter queſtion ; and, 
being made, was carried by general voice in the negative, no conference. 
| Upon this paſſage, it was urged for a rule, That a queſtion being once 
made, and carried in the affirmative or negative, cannot be queſtioned 
again ; but muſt ſtand as a 1 of the houſe. 5 
It was thought fit that Mr. Speaker ſhould attend the Committee for 
penning the reaſons in Sir Francis Goodiwin's caſe, not by commandm nt, 
but voluntary of himſelf. Z | 
Die Martis viz. 3 die Aprilis, 1604. 
HE reaſons of the proceeding of the Houle in Sir Francis Goodwin's 
caſe, penned by the Committee, were, according to former order, 
brought in by Mr. Francis Moore, and read by the Clerk, directed in form 


of a petition. | | 
Tuo the KING's moſt excellent Majeſty, 
The humble Anſwer of the Commons Houſe of Parliament to his Majeſty's obs 


jections in Sir Francis Goodwin's caſe. 


OST Gracious, our dear and dread Sovereign, relation being made 
to us by our Speaker, of your Majeſty's royal clemiency and pa- 
tience in hearing us, and of your princely prudence in diſcerning ; ſhew- 
ing affectionate deſire rather to receive ſatisfaction to clear us, than cauſe 
to pardon us: we do in all humbleneſs render our moſt bounden thanks 
for the ſame ; proteſting, BD bond of our Allegiance, that we never 
had thought to offend your Majeſty ; at whoſe feet we ſhall ever lie proſ- 
trate, with loyal hearts, to ſacrifice ourſelves and all we have for your 
Majeſty's ſervice : and in this particular, we could find no quiet 
in our minds, that would ſuffer us to entertain other thoughts, 
until we had addreſſed our anſwer to your moſt excellent Majeſty ; for 
which nevertheleſs we have preſumed of the longer time, in reſpect we 
have prepared ſome precedents, requiring ſearch, to yield your Majeſty 
better ſatis faction. | 
There were objected againſt us, by your Majeſty and your reverend 
Judges, four things, to impeach our proceedings, in receiving Francis 
Goodwin, Knight, into our Houle. 
Objection 1, The fir, That we aſſume to ourſelves power of examinin 
the eleftions and . of tak py Bu 2 which 22 to 12 
Mijefty's Chancery, and not ta us : For that all returns of Writs were 
examinable in the Crurts wherem they are returnable ; and the Parliament 
Mrits being returnable into the Chancery, the returns of them muſt needs 
be there examined, and not with us. a 8 
ur 


1 Jac. 1. ( 72 ) 


He faith, it was by reaſon of the plague being at Ajleoury, the County | 


9 


(73 ) © 1604 

Our humble anſwer is, That, until the 7th year of King Henry IV. 
all Parliament-Writs were returnable into the Parliament ; as appeareth by 
many precedents of record ready to be ſhewed, and conſequently the re- 
kurns there examinable:; In which year a Statute was made, That thence- 
forth every Parliament-Writ, containimg the day and place where the 
Parliament ſhall be holden, ſhould have this clauſe, viz. Et electionem tam 
in pleno_comitatu faftam d:/tinfle & aperte ſub figills two & figillis eorum qui 
Aden il 
content certifices indilate, 


3 


for ſo the Statute hath been always expounded ever ſithence, by uſe to 
this day: and for that purpoſe, the Clerk of the Crown hath always uſed 
to attend all the Parliament-time, upon the Commons Houſe, with the 
Writs and Returns; and alſo the Commons, in the beginning of every 


Parliament, have ever uſed to appoint-ſpecial Committees, all the Parlia- - 


' ment=time, for examining controverſies concerning elections and returns 


of Knights and Burgefles : during which time, the Writs and Indentures 


remain with the Clerk of the Crown; and after the Parliament ended, 


and not be fore, are delivered to the Clerk of the Pettysbag in Chancery, 


to be kept there; which is warranted by reaſon and precedents : Reaſon, 
for that it is fit that the returns ſhould be in that place examined, where 
the appearance and ſervice of the writ is appointed. The appearance and 
ſervice is in Parliament, therefore the return examinable in Parliament. 
Precedents: One in the 29th year of the reign of the late Queen E/:- 
zabeth, where, after one Writ awarded into Norfolk for choice of Knights, 
and clection made and returned, a ſecond was before the: Parliament- day 


awarded by the Lord-Chancellor, and thereupon another election and re- 
turn made; and the Commons being attended with both Writs and Re- 
turns by the Clerk of the Crown, examined the cauſe, allowed the firſt, 


and rejected the ſecond. 80 Anno 23 Elixabetbæ Rrginæ, a Burgeſs was 
returned dead, and a new choſen, and returned by a new Writ: the 
party returned dead appeared ; the Commons, notwithſtanding the She- 
riff's return, admitted the firſt choſen, and rejected the ſecond. Alſo, the 
ſaid 23d year, a Burgeſs choſen for Hull was returned lunatick, and a 
new choſen upon a ſecond Writ : the firſt claimed his place; the Com- 
mons examined the cauſe, and finding the return of lunacy to be true, 
they refuſed him ; but if it had been falſe, they would have received hjm. 
' Anna 43 Eli:abethe, the Sheriff of Rutlandſhire returned himſelf elected: 
the Commons finding that he was not eligible by Law, ſent a Warrant 
to the Chancery for a new Writ to Chooſe a new, Arno 43 Elix. alio a 
Burgeſs was choſen for two Boroughs; the Commons, after he had made 
election which he would ſerve for, ſent Warrant to the Chancery for a 
Writ to chooſe a new for the other Borough: Of which kind of prece- 
'dents there are many other, wherewith we fpare to trouble your Majeſty. 
All which together, v:z. uſe, reafon and precedents, do concur to prove 
the Chancery to be a place appointed to receive the returns, as to keep 
them for the Parliament, but not to judge of them; and the inconveni- 
ence might be great, if the Ghancery might, upon ſuggeſtions or Sheriffs 
returns, ſend Writs for new elections, and thoſe not fubject to exami- 
nation in Parliament : for ſo, when fit men were choſen by the Counties 
and Boroughs, the Lord- Chancellor, or the Sheriffs, might diſplace them, 
and ſend. out new Writs, until ſome were choſen to their liking ; a 


thing dangerous in precedents for the time to come, howloever we reſt | 


ſecurely from it at * preſent by the now Lord-Chancellor's integrity. 


Ol jection 241. That we dealt in the cauſe with to? much precipitation, not 
2 for a Council of gravity, and without reſpect to your moſt excellent 


. Majeſty, our Sovereign, who had directed the Writ to be made; and 


bring but half a bady, and no Court of Record atone, refuſed conference 
with the Lords, the other half, notwithſtanding they prayed it of us. 


Our humble anſwer is, to the precipitation, That we entercd into this 
cauſe, as in other Parliaments of like caſes hath been accuſtomed, calling 
to us the Clerk of the Crown, and viewing both the Writs, and both re- 
turns; which in caſes op... . . and motions, though not of bills 


requiring three readings, hath been Warrant hy continual uſzge amongſt 


us: and thereupon, well finding that the latter Writ was awarded and 
ſealed before the Chancery was repoſſeſſed of tae former, which the Clerk 
of the Crown, and the Sheriff of the County, did both tettitv, ind well held 
to be a clear fault in law, proceeded to ſentence with the Ie ſs reſpec of the 
latter election For our lack of reſpect to your Majeſty, we confeſs, with 
grief of our hearts, we are right ſorry it ſhall be ſo conceived ; proteſting, 
that it was no way made known unto us before that time, that your Majeſty 
had taken to yourſelf any ſpecial notice, or directed any courſe in that cauſe, 
other than the ordinary awarding Writs by your Highneſo's officers in 
that behalf: but if we had known as much as ſome will have, by your 
Maijefty's royal mouth, we would not, without your Majeſty's privity, 
have procceded in that manner. And further, it may pleaſe your Ma- 
jeſty to give us leave to inform you, That in the examination of the 
cauſe of the Sheriff avouched unto us, That Goodwin agreed to yield the 
firſt place of the two Knights to Sir Jobn Forteſcue, and in his own per— 
lon, at the time of election, with extraordinary earneſtneſs, entreated the 
clectors it might ſo be, and cauſed the indentures to be made ug to that 
purpoſe ; bat the electors utterly refuſed to ſeal them, Concerning our 
retuling conference with the Lords, there was none defired until after-our 
ſentence paſſed ; and then we thought, That in a matter private to our 
Houſe, which, by rules of order, might not be by us revoked, we might, 
without any imputation, refuſe to confer. Yet underſtanding by their 
Lordſhips, That your Majeſty had been informed againſt us, we made 
hafte (as in all duty we were bound) to lay open to your Majeſty, our 
good and gracious Sovereign, the whole manner of our proceeding ; 
- _ doubting; though we were but part of a body, as to make new 
ws 3 for any matter of privileges of our Houſe, we are and ever 
3 cen a Court of ourſelves, of ſufficient power to diſcern and de- 
: ine without their Lordſhips, as their Lordſhips have uſed always 
to do for theirs without us.“ | 
Objection 35. That we have, by our ſentence of receiving Goodwin, 
_—_ That Outlaws may be makers of lutus; which is contrary ts 
all laws, 


Vor. VII. 


th inter fuerint nobis in Cancellariam noſtram ai diem & locum in brevi 


By this, although the form of the Writ be ſomewhat altered, yet the 
' power of the Parliament, to examine and determine of elections remaineth; 


o 


dend Sir John Forteſcue. 


in the Commons 


—_- 


Our humble anſwer, That notwithſtanding the precedents which we 
truly delivered, of admitting and retaining Outlaws in perſonal actions 
| Houſe, and none remitted for that cauſe ; yet we re- 
ceived ſo great ſatisfaction delivered from your royal Majeſty's own 
mouth, with ſuch excellent ſtrength and light of reaſon, more than be- 
fore, in that point, we heard or did conceive, as we forthwith prepared 


an act to paſs our Houſe, That all Outlaws henceforth ſhall ſtand difabled 


to ſerve in Parliament: but as concerning Geodw?r's particular, it could 
not appear unto us, having thoroughly examined all parts of the pro- 
ceedings againſt him, that he ſtood an Outlaw, by the laws of England, 
at the time of the election made of him by the county; and that for two 
cauſes : the firſt is, That where the party outlawed ought to be five times 
.proclaimed to appear in the Sheriff's County Court; and then not ap- 
p*ating, ought to beadjudged outlawed by the judgment of the Coroners of 
the County; there appeareth no record made in the Huſtings of London 
that Goodwin was five. times proclaimed, or that the Coroners gave judg- 
ment of outlawry againſt him': but a Clerk, lately come to that office, 
hath now, mpffy years after time, and ſince this election, made entries, 
interlined with a new hand, that he was outlawed : to which new entries 
we could give no credit, fir that the parties, at whoſe ſuit Goodwin was 
ſued, have teſtified in their writings of releaſe, That they never pro- 
cecded further than to take out the Writ of Exigent for an outlawry ; and 
being then paid their money deſiſted there: by which we find, That Geod- 
win was not five times proclaimed, nor adjudged outlawed, being a thing 
uſual in Lendpn to {pare that proclamation and judgment, if the party 
call not upon it ; and no record being made for many years together, 
that either of them was done. | 

The ſ:cond cauſe was, for that the Writ of Exigent, by which the 
Sheriff was commanded to proclaim him five times, was never lawfully 
returned, nor certified by Certiorari; without which, we take it, That 
Goodwin ſtood not diſabled as an Outlaw, 

To this, adding the two general pardons by Parliament, which had 
cleared the outlawry in truth and ſubſtance, (if any were) and that 
Goodwin could not apply the pardons by Scire fr. for that no record nor 
return was extant of the outlawry, whereupon he might ground a Scire 


fa. we were of opinion, and ſo your Majeſty's molt reverend Judges 


would have been if they had known thus much, That Goodwin ftood not 
difabled by outlawry to be elected or ſerve in Parliament: but when we 
conſidered further, That the courſe taken againſt Goodwin for drawing 
him into this outlawry of purpole to diſable nim to ſerve in this place, 
whereto the County had freely elected him, was unuſual ; we could not, 
with the reputation of our places, ſerving as a Council of gravity, in al- 
lowance or continuance of that courie, cenſure him to be rejected as an 


Outlaw: the particulars of which were theſe, viz. 


«+ + + + +.» the other ſeven years paſt to 


Two Exigents awarded, . 


the Huftings in London; no entry made of five proclamations ; nor of any 


judgment of the Coroners ; nor any return of the Exigents made or en- 
doricd ; the party plaimiiff ſatisfied ; the pretended outlawries being but 
upon a mean proceſs; and as to your Majeſty's duties and contempts par- 
doned now ſince Gedi was elected Kuight, the Exigent now ſought 
out ſince the election procured to be returned in the name of the Sheriffs 
that then were, and are long ſince dead, and new entry made of the five 
proclamations and Coroners judgment; and now a return made of that 
old Exigent, which could,be of no uſe, but only for a purpoſe to diſable 
him for that place. Upon all which we could do no leſs in true difcre- 
tion than certify the election made ſecundum equum & bonum. 


| Objection 4'a. That ve proceeded to examine the truth »f the fact of out- 
lawry, and gave our ſentence upon that ; whereas we ought to have Leen 
bound by the Sheriff *s return ef th: outlauwry from farther examining, 
whether the Party were outlawed or not. FE 


Our humble anſwer is, That the precedents cited before, in our an- 
ſwer to the fi:ſt objection, do prove the uſe of the Commons Houſe to 
examine v.ritatem facti in elections, and returns, and have not been tied 


returned dead, or Junatick, yet when he appeareth to the Houſe to be liv- 
ing and found, they have, contrary to the return, rcevived him into the 
Houſe, preferring the truth manifeſt before the return, By which diſcreet 
proceeding there is avoided that great inconvenience above-mentioned of 
giving liberty to Sheriffs, by untrue returns, to make and remove whom 
they liſt to and from the Parliament fervice, how meet ſocver the parties 
be in the judgment of the County or Borough that elected them. 

Thus, in all humility, we have preſented to your molt excellent Majeſty 
the grounds and reaſons of our late action, led with no affections, but 


maintaining, our ancient privileges, honouring your excellent Majeſty in 
all our ſervices; to which in all loyalty and devotion we bind us and 
ours for ever, praying daily on the knees of our hearts, to the Ma- 
jeſty of the Almighty, that your Majeſty and your poſterity may in all 
felicity reign over us and ours to the end of the world. : 


Theſe reaſons ſo ſet down and publiſhed to the Houſe, Mr, Secretary 
Herbert was ſent with meſſage to the Lords, That the Houſe had refolved 
of their anſwer to his Majeſty, (in Sir Francis Goodtwin's caſe) and had ſet 
it down in writing, and that it ſhould be ſent to their Lordſhips before 
four of the clock in the afternoon ; who immediately returned their 
Lordſhips anſwer, That they would be readv at that time in the Council- 
Chamber ar JYhit.hall, with thirty of the Lords, to receive what then 
ſhould be delivered. Then were named threeſcore to attend the delivery 
of the ſaid reaſons at the time and place aforeſaid, 


— — 


Erdem die peſt meridiem. 
HE Houſe entering ſeriouſly into conſultation what courſe was to 
| be held with the Lords ; as alſo falling into more length of diſpu— 
tation, touching the bill of merchants, than were expected, ſent ſome 


Oo 


meſlengers to the Lords to excuſe their long tarr, ing, vz. | 
Sir Francis Haſtings. 


Sir Fdiuar Holby. 
Mr. Martyn. 


Sir N53. It iibrah im, 


Sir Henry evil. 


I, This 


(74) 


peremptorily to allow the return; as ifa Knight or Burgefs be untruly 


guided by truth, warranted in gur conſciences, imitating precedents, 
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r Goodwing &. 1 Jac. (56) 
|. This afternoon about five 2-clock, the Comitree appointed did attend f. Ther this Committoes might: firſt afſemble in the Oourt of Wards and 


dc deliver the reaſons afbreſuid at the Council. Chamber, aceording'to'ap- 
pointment and brder of both Houſes; and they were delivered by Sir Rune, 


Bacon, one of the Compmittec, with defire, I hat their Lerdmips would be 
mediators in the behalf of the Houle, for his Majefty's ſatisfaction. RE 


AE tie bv yy Spe + 4 n 
1 , VIZs, I Apbrilis, 160 0 


ie Mercuri. 


35 
r . . W. | . 1 FO1s CV 
gIR N Bacon having the day before delivered to the Lords in the 3 


I Council:Chamber.of #/iutghalh, (according to the direction of the 185 
thereaſons in writing, penned by the Committee, touebing git Francs Goed- 
win's caſe, maketh report of what paſſed at the time of the ſaid delivery. 


- Firſt, That though the Committees imployed were a number ſpecially de- 


ted and yet that the Lords admitted all Burgeſſes Without dif- | 1 
ee 1 10 with teſtimony of their on ſpeed, and care inn 


bat only the dill 
of recognition; that they had ſuch reſpect to the weight, of it, as they had 
not committed it to apy frailty of memory, or verbal relation, but put it 
into writing for more permanent memory of their duty and reſpect, to his 
Majeſty's grace and favour :, gr eee vel Hey! 77 27 
ithince they hadineaxer. azceſs, they ( Aung n joe 
- atom Ap del ered the writing to.the hands of the Lord-Chancellox, | 
who receiving it, 4 85 d, whether they ſhould ſend it to the King, or 
firſt, peruſe, it? To which, was anſwered, That ſince it was the ing D 
Be ſhould concur; they deſired heir Lordſhips would firſt peruſe. 


he Lord Cecil demanded, whether they had Warrant to amplify, explain, 
or debate any doubt or queſtion made upon the reading? Lo which it was 


: : 
ä 


ſaid, They had no Warrant. And ſo the writing was read, and no more 


done at that tie. n ge n | 
Die Jovis, viz 50 die in, 400445: 51114) En 
M R. Speaker by a private commandment attended the King this morn- 
Ving at eight a-clock, and there ſtaid till ten. 1 Ow” | 
Mr. Speaker excuſeth his abſence, by reaſon he was commanded to at- 
tend upon his Majeſty. And bringeth meflage from his Majeſty to this 
effect e That the King had received a parchment from the Houſe, Whether 
it were an abſolute reſolution, or reaſon to give him ſatisfaction, F he knew 
not : He thought itwas rather intended for his ſatisfaction. HisMa eſty pro- 
teſted, by that love he bare to the Houſe as his loving and loyal ubjects, 
and by the faith he did ever owe to God, he had as great a deſire to main- 
tain their privileges, as ever any Prince had, or as themſelves. | He had 
ſeen and conſidered of the manner and the matter; he had heard his Judges 
and Council; and that he was now diſtracted in judgment. Therefore, 
for his further ſatisfaction, he deſired, and commanded, as an abſolute King, 
that there might be a conference between the Houfe and the Judges; and 
that for that purpoſe there might be a ſele& Committee of grave and learn- 
ed perſons out of the Houſe : That his Council might be preſent, not as 
Umpires to dete! mine, but to report indifferently on both ſides. | 
pon this unexpected 3 there grew ſome amazement and ſilence. 
But at laſt one ſtood up and ſaid : the Prinee's command is like a thunder- 
bolt; his command upon our Allegiance like the roaring of a Lion. To 
his command there is no contradiction ; but how, or in what manner we 
ſhould now proceed to perform, obedience, that will be the queſtion. 
Another anſwered, let us petition to his Majeſty, that he will be pleaſed 
to be preſent, to hear, moderate, and judge the caſe himſelf, Where- 
upon Mr. Speaker proceeded to this queſtion, : 


Wo Whether to confer with the Judges in the preſence of the King 
and Council?  ' | 
Which was reſolved in the affirmative, 


And a ſelect Committee preſently named for the conference, viz. 


| 


Lawyers. Gentlemen. 
Mr. Serjeant Tanfield. Sir Gecrge Carew,s Vice-Chamber- 
Mr. Serjeant Hobbard. . lain to the Queen. 
Mr. Scrjeant Leteh, Sir Francis Haſtings. 
Mr. Serjeant Shirley. Sir Edward Hobby. 
Mr. Serjeant Dodridge. Sir Robert Mrotb. 
Sir Thomas Heſketh, Sir Henry Nevill. 
Sir Francis*Bacon. Sir Jahn Savile. 
Mr. Recorder of London. Sir George Moore. 
Mr. Telverton, Mr. Nathaniel Bacon. 
Mr. Crewe. Sir Edward Stafford. 
Mr. Lawrence I de. | Sir NMilliam Fleetwood. 
Mr. Francis More. Sir TH] Ghalloner. 
Mr. Richard Martin. Sir Reger Afton. 
Mr. Winihe. Sir Robert Wing field. 
Mr. Dyett. Sir Edw. Miuntague. | 
Mr. Fuller. Sir Edwyn Sandis. 
Sir Rover Milbrabam. Sir Rybert Cotton. 


Mr. Francs T ate. 
Mr. Doctor Fares. 
Sir Daniel Dunn. 
Sir John Bennet. 


Theſe Committees were ſelected and appointed to confer with the Judges 
of the Law, touching the reaſons of proceeding in Sir Francis Gcodꝛuin's 
caſe, ſet down in writing, and delivered to his Majeſty in the preſence of 
the Lords of his Majeſty's Council, according to his Highneſs's pleaſure, 
ſignified by Mr. Speaker this day to the Houle. 

It was further reſolved and ordered by the Houſe, (upon the motion to that 
end by Mr. Laurence Hide) that the aforeſaid Committee ſhould inſiſt upon 
the fortifications, and explaining of the reaſons and anſwers delivered unto 
his Majeſty ; and not proceed to any other argument or anſwer, what oc- 
caſion ſoever moved in the time of that debate. 

Di. Aterturii, viz. 119 die Aprilic, 1604, 
Upon Adjournment. 
SIR Francis Burn was expected, and called to make a report of the late 


—_— * 


confer among themſelves, and then the report to be made. 1 
Sir Francis Bam, after che meeting of the Committees in the Coutt of 
Wards, reporteth what had paſſed in conference in the. preſence of his 


0. 


'Majefty and his Council. on 


R 8 


THE bia. © This dane te 


ration. It was the voice of God in man: the good Spirit of God in the 
mouth of man. I do not ſay, the voice of God, and not of man. I am not 
one of Herad's flatterers. A curſe fell upon him that ſaid it: a curſe on him 


de- | that ſuffered it. We might ſay as was faid to Selemon, We are glad, O 


| . that we give account to you, becauſe you diſcern what is ſpoken, 
Me let pals no moment of time, until we had reſolved and ſet down 
an anſwer in writing, which we now had ready. a } 


e bas ithence we revered a meſſage from his Majeſty by Mr. Speaker, of 


conference with the Judges in the preſence of his Majeſty and the Lords 
of the Council: but he made excuſe, ſaying, he was not warranted to make 
any report; and tartun per tui quantum commiſſum : nevertheleſs, upon a 
queſtion, he was oyer- ruled to make a report; and a motion thereu pon made. 


two parts: 1. The one Paternal. 2. The other Royal. 1. That we were 


as dear unto him as the ſafety of his perſon, or the preſervation of his poſte- 
ity. 2. Royal, that we ſhould confer-with his Judges, and that in the pre- 

nce of himſelf and his Council. That we did more now to King Fame; 
« than ever was donefince the Conqueſt, in giving account of our Judges 


e ments.” That we had no intent, in all our proceedings, to encounter 


| his Majely, or to impeach his Honour or Prerogative. 


| his was ſpoken by way of preamble by him you employed. _ 1 \ 
How to report his Majeſty's Speeches; he knew the eloquence of a K ing 

was inimitable. OY ks i 
The King addreſſed himſelf to him as deputed by ty Houſe, and ſaid, 

He would make three parts of what he had to fay. The caule of the meet- 


| ing was to draw to an end the difference in Sir Francis Geodwin's cafe.  : 


f they required his abſence, he was ready; becauſe he feared he 
might be thought intereſted, and fo breed an inequality on their part, 
e ſaid, That he would not hold his Prerogative or Honour, or receive 

any thing of any or all his ſubjects. This was his Magnanimity. 
hat he ons confirm and ratify all juſt Privileges. This his Bounty 
and Amity. As a King, Royally: As King James, ſweetly and kindly 
out of his good- nature. Re 1 n 
One point was, Whether we were a Court of Record, and had power to 


Judge of Returns. As our Court had power, ſo had the Chancery; and 


that the Court that firſt had paſſed Mei Jud ment ſhould not be controlled, 


Upon aFurmile, and upon the Sheriff's Return, there grew a difference, 


That there are two powers, 1. Permanent: The other, Tranſitory. 
TN the Chancery was a confidenczary Court to the uſe of the Parliament during 
the time. | 3 cbs | 
W hatſoever the Sheriff inſerts beyond the authority of his mandate, a nu- 
gation. The Parliaments of England not to be bound by a Sheriff's Return. 
That our Privileges were not in queſtion. That it was private jealouſies 
without any kernel or ſubſtance, * He granted it was a Court of Record, 
*and a Judge of Returns.“ He moved, That neither Sir John Forteſcue, 
nor Sir Francis Go:dwin might have place; Sir Fobn lofing place, his Ma- 
jeſty did meet us half-way. That when there did ariſe a ſchiſm in the 
Church between a Pope and an Antipope, there could be no end of the 
difference until they were both put down. | 


Upon this Report, a motion was made, That it might be done by way 


of warrant; and therein to be inſerted, That it was done at the requeſt of 


the King : and was further ſaid, {as anciently it hath been ſaid) That we 
loſe more at a Parliament than we gain at a Baitle. That the authority of 
the Committee was only to fortify what was agreed on by the Houſe for 
anſwer, and that they had no authority to content. 1 P 

It was further moved by another, That we ſhould proceed to take away 


our diſſention, and to preſerve our liberties; and ſaid, that in this we had 


exceeded our commiſſion ; and that we had drawn upon us a note of in- 
conſtancy and levity. | 7 

But the acclamation of the Houſe, was, That it was teſtimony of our 
duty, and no levity. | | | | 


So as the queſtion was preſently made, 


DPueft, Whether Sir John Forteſeue and Sir Francis Gordwin ſhall both be 
ſecluded, and a warrant for a new writ directed? And upon the queſtion 
reſolved, That a writ ſhould iſſue for a new choice, and a warrant directed 
accordingly, as | | 


A motion made, That thanks ſhould be preſented by Mr. Speaker to his 
Majeſty, for his preſence and direction in this matter; and thereupon 
Ordered, That his Majeſty's pleaſure ſhould be known, by Sir Reger 
Aſton for their attendance accordingly. | 

Becauſe it hath been conceived by ſome, that Sir Francis Goodwin being 
the Member ſpecially intereſted, it were fit he ſhould give teſtimony of his 
liking and obedience in this courſe : being dealt withal to that end, 
writ his letter to Mr, Speaker ; which, before this queſtion made, far 
better ſatisfaction of the Houſe, was read in theſe words, 


a 8 1, 

„Am Ne to have been the leaſt occaſion either of queſtion be- 
* tween his Majeſty and that honourable Houſe, or of interruption to 
e thofe worthy and weighty cauſes, which by this time, in all likelihood, 
had been in very good furtherance : wherefore, underſtanding very cre- 
% dibly, that it pleaſed his Majeſty, when the Committees laſt attended 
him, to take courſe with them for a third writ and election for the Knight- 
<< ſhip of the County of Buckingham: I am fo far from giving any impedi- 
ment thereunto, that contrariwiſe, I humbly deſire his Majeſty's diree- 
tion in that behalf to be accompliſhed and performed. So praying you, 
< according to ſuch opportunity as will be miniſtred, to give furtherance 
<< thereunto, I take my leave, and reſt 


Weſtm. this 11th of . 
April, 1604. | Toxrs, moſt affured 
Directed, To the Right Wor/bipful Sir Edward to be commanded, 
Phelips, Kniyht, Speaker of the Honourable Fg A. Goopwix.“ 


Court of Parliament. 


| Die Jovis, viz. 129 die Aprilis, 1 80 
A Motion made, That Mr. Speaker, in behalf of the Houſe, ſnould pra 


acceſs to his Majeſty, and preſent their humble thanks for his gra- 
Sous 


el the remembrance of the laſt, when we daparted with ſuch admi- 
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| jelty's. Bed-chamber, and one of the Members of the Houſe, was bool 
As 


d to know his Majeſty's pleaſure ;\, which he did accordingly ; an 


: 


at Mbiteball, at two ac 


| Committee was named to attend Mr. Speaker to the King, with a gehetal 


* 


watrant to all others that ſhould be pleaſed to accompany them, 
L 4 4 ? & wk g — N . 4 #3.» | 44 4 Fi & # Z 
n „ eme 
.) be Committee eſpecially named were; 18 


25 | 
4 1 N 0% If 
n 2 N Ny a 1 5 
6 . PE OY * : % 0 * n 98 
All the Privy-Coucil of the. Houſe. 1 
Sir George Carew, Vice Chamber- Sir John Scott, 


Sir Francis Haſtings. Sir George Carew, 


Sir, George Moore. Maſter of the Chancery. 
Sir Robert — 5 Sir Jerome Bowes. 
Sir Milllam Killegrew, Sir John Thynne. 

Sir Francis Popham. Sir Jahn Leveſon. 

Mr. Prancis Clifford. Sir William Burlacy. 

Sir Jobn Savile. Sir Roger Aflyn. 


Sir Robert Moore. 
Mr. Dudley Carleton. 
Sir William Wray. 
Sir George St. Poll. 


Sir Richard Verney 

Mr. Toby Matthew, 
Sir Thomas Rid way. 
Sir Jonathan T relawney. 


Die Veneris, viz. 149 die Aprilis, 1604. 

AR. Speaker returneth to the Houſe the Effect of his meſſage of 
thanks, delivered the laſt day in the name of the Houſe to his 

jelty 3 as alſo of his Majeſty's anſwer, viz. 


That he related to this Houſe the humble and dutiful acceptation of 


| what his Majeſty had done, together with the humble thanks of the Houſe 


for his zealous and paternal delivery of his Grace unto us, by his own 
mouth: what wonder they conceived in his Judgment, what — in his 
Grace, what comfort they had in his re what approbation they made 
of his Prudence, and what obedience they yielded to his Power and Pleaſure, 
That his direction gave all men fatisfaftion. That they were deter- 
mined to purſue the courſe he had preſcribed. That now they were be- 
come fuitors, he would be pleaſed to receive a repreſentation of the hum- 
ble thanks and ſervice of the Houſe. 1 | | 


His Majeſty anſwered, That upon this ſecond acceſs, he was forced to 
reiterate what he had ſaid before. That this queſtion was unhappily caſt 
upon him, for he carried as great a reſpect to our privileges as ever any 


vileges were his ſtrength: that he thought the ground of our proceeding 


lain to the Queen, + Mr, Edward Seymour, 
T he Lord Buckhurfl, | Sir Thomas Holcroft.  _. 
Sir John Heigham. © Sir Henry Nevill © 
Sic. Robert Oxenbridge. Sit Thomas Walſmgham | 
Sir William Fleetwood,” _. Sir Thomas Benin. 
Sir Edwyn. Sandis. * Sit Francis Barrington.  _. 
Sir John Hollis. Sir Robert . ee 
Mr. John Sheffield. Sir Valentine Knightley. 2 
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That this Parliament was not like to be lon 


Prince did; he was no ground- ſearcher; he was of the mind that our pri- 


11. The Trial of Roger: Leogun, &c. 


Sons preſence and direQion, upon the hearing of Sir Francis Gtocdpin's ] was our not underſtanding that he had intermeddled before we had decided: 
2 2 unte; and Sir Reger Afton, a ſervant of his Mar that he thought alſo we had no wilful purpoſe to derogate any thing from 


78) 


him, for our anſwer was a grave, dutiful, and obedient anſwer, 


purpoſes. 


J 


"he had fo good 


Ls 


' 2, Another; That 


* : f 


| : an occaſion to make teſtimony of his 
bounty and grace, eee 


* 


| | That he had rather 
many kingdoms, | + | 

"| The ſecond, part of his ſpeech dirdRed to the Totds and Us. 
nat g: that we would treat of 
ſuch matters as moſt concerned the Commonwealth and the laſt, of any 


a King of his Subjects, than to be a king of 


., | thing that concerned himſelf, 


Yn ; Three main buſineſſes in our hands. 


2, Sundry Publick and Commonwealth- Bills. 


* 9 


| | F Matter of Religion, and reformation of Eecleſiaſtical Diſcipline: 
8 


r the Union, that it might be now prepared, and proſecuted the next 


. : Sefion. 2 


| That Union, which with the loſs of much blood could never be brought 
to paſs, as now it is. That the better to bring it to paſs, we ſhould be 


in affeQions uni 


general good. | 

That all Hereſies and Schiſms might be rooted out, and care taken to 
plant and ſettle God's true Religion and Diſcipline in the Church, 

That this wiſh above all things was at his death to leave, 

1. One Worſhip to God. | 

One Kingdom entirely governed. 
| One Unifortaity in Laws. | | 

Laſtly, That his occafions were infinite, and much beyond thoſe of his 
Predeceſſors; and therefore that in this firſt Parliament we would not 
take from him that which we had yielded to others. | | 

That in his affections he was noways inferior to others, nor in his de- 
ſire to eaſe us, 1 |? 


The Warrant for a new Election of a Knight for Bucht, read and 
allowed in this form : 5 0 


IWhereas the Right Honourzlle Sir John Forteſcue Knight, Chancellor of 
his Majeſty's Dutchy of Lancafter, and Sir Francis Goodwin Knight, have 
been ſeverally elected and returned Knights of the Shire for the County of Bucks, 
to ſerve in thi, preſent Parliament: upon deliberate conſultation, met ſome 
ſpecial cauſes moving the Commons Houſe of Parliament, It is this Day Or- 
dered and Required by the ſaid Houſe, That a Writ be forthwith awarded for 
anew Election of another Knight fer the ſaid Shire: And this ſhall be your 
Warrant. | s 

Directed, To my very loving Friend. 
Sir George Coppin Knight, Clerk of 
the Crown in his Majeſty's High 
Court of Chancery. 


8 8 
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N the year 1608, the Earl of Dunbar, walking in his own Garden, and 
Idee with a country Gentleman, who lived near the place, 

falling accidentally to diſcourſe on the matter of Gotorſe's forfeiture 
this Gentleman told the Earl, that he being Jately in company with one 
Sprott, a Notary, who lived in Eyemouth, who was ordinarily employ'd 
in the Laird of Reffabig's ſervice as a Notary and Truſtee, and who was 
lang acquainted with this Gentleman who was ſpeaking to the Earl; told 
the Earl, that this Sprozt had told him things concerning that Treaſon 
which he had never heard before; but that he had never told it, fo long 
as thoſe concern'd were aliye, "The Earl was curious to have the infor- 
mation, which the Gentleman told him, and was in ſhort : 

That umquhil Robert Logan of Rejtalrig, then dead, was a Co- partner 
and Contriver with the Earl of Gewwrre, and his brother Mr. Alexander, in 
ull that affair; and that Sprort had ſeveral letters, yet lying by him, which 
he had found amongit Rgſtairig's papers, and ſome papers belonging to 


Re/talrig had, and who was alſo intimate with $; ret the Notary, 
Whereupon the Earl of Dunbar acquainted the King's Advocate, and 
Sprott was ſeized and carried into Edinburgh; who, before ſeveral Lords 
of the Council, dic, with great, remorſe of conſcience, acknowledge, 
That he knew pertectly that Robert Logan, late of Reſlalrig, was pri- 
vy to, and upon the fore knowledge of G:2rie's treaſonable conſpiracy : 
and for the greater aſſurance of his knowledge, deponeth, That he knew, 
that there were divers letters interchanged betwixt them, anent the trea- 
ſonable purpoſes aforeſaid, in the beginning of the month of July 1600 z 
which Letters, James Bour, called Laird Bour, ſervitour to Reſlulrig (who 
was employ'd mediator betwixt them, and privy to all that errand} had 
in keeping; and ſhewed the ſame to Sprott, in the place of Faſlcaſſie. 
And deponed, That he did abſtract (i. e. ſteal) quietly from James Bour, 


had brought back from the Earl of Gowrie (as was the cuſtom amongſt 
them at that time); and that when James Bour employed him {Sfrett) to 
look over his papers; that he did keep the ſame, and that it was yet in his 
keeping, and was in his cheſt, among his writings, where he left it when 
he was taken ; (and accordingly, the 7 


depute, who was ordered by Sir William Hart, Lord- Juſtice of Scotland, 


etter was found there by the Sheriff- 


— 


one, commonly cail'd Laird Bour, the greateſt confident of any man that 


the principal letter written by Refalrig to the Earl of Gus ie, which Baur * 


— 
—_ us 


XI. The Proceſs and Trial of RoszRr Locax, of Reſtalrig, for High-Treaſon, in. conſpiring with 
John Earl of Gowrie, to murder King James I. June 1609. 7 Jac 1. 


to ſcize the ſaid cheſt; and ſearch for this letter, which was found, and 
delivered to the wu 8 Advocate), | 
Whereupon, the King's Advocate produced the ſummons of Treaſon, 


hich was raiſed by warrant under the Scals, on the 5th of February, 1609; 


againſt all the defenders and others concerned, to compear before our ſo- 
vereign Lord, or his Commiſſioner, and the Eſtates of Parliament, and 
Juſtice-General, on the 12th day of April, 16:9, to anſwer, c. And 
likewiſe produced the verifications of the executions, which were ſworn 
to, by the Heralds, Meſſengers and Witnefles, in plain Parliament: all 
which are contained at length in the Records of Parliament; as are alſo 
the letters of relaxation and executions thereupon ; relaxing Robert Logan, 
eldeſt fon to umquhil Robert Logan the accuſed, from the horn, and all 
perils thereby; which relaxations were regiſtrated in publick Records be— 
tore the day of compearance: and then the Lord Advocate produced for 
verilying of the dittay and crimes, the principal letters, and did put them 
in the Clerk- Regiſter's hands (where they lie among the publick Records); 
as likewiſe the depoſitions of the witneſtes, taken by the Lords of the Ar- 
ticles, in common form. | 
All which being produced in preſence of his Majeſty's Commiſſioner, 
and the Eſtates of Parliament, upon the day of 1609, the 
defenders cited, and not compearing ; the Advocate defired the Eſtates de- 
claration on the relevancy : the true extracts whereof are as follow: 
IR Thomas Hamilton of Binnie, Knight, Advocate to our Sovereign, 
Lord, in his Highneſs's name, for proving of the points of the ſaid ſum- 
mons, and reaſon and cauſe of Trealon and Leſe Majeſty contained there- 
in, repeated divers miſſive bills, all written and ſubſcribed by the ſaid umqu- 
hil Laird of Re//&lrig. All the depoſitions of the witnefles, examined before 
the Lords of Articles before; and before the Lords of ſecret Council, George 
Sprott's depoſitions, and conviction and execution to the death, for the ſame 
cauſe of Treaſon as Gotwrie together with divers writs and other probati- 
ons, which were pseſently produced, before the ſaid Eſtates, by the ſaid 
Lord-Advocate, in our ſovereign Lord's Name, for proving of the foreſaid 
ſummons of Treaſon, and the reaſon and caulc of Leſe Majeſty contained 
therein : of the which miſſive bills and depoſitions produced by the ſaid Ad- 


| REAR; in our ſovereign Lord's name, for proving the ſaid ſummons of 


Treaſon, 


| to know | | | But as the devil had\unhappily caſt this 105 159 between them, ſo he 
returned, That his Majeſty was willing to give them-acceſs in the gallery ſaw God had turned it to two good ends an * | 
k in the afternoon, the ſame day. Thereupon a 5 t. One, That he knew, and had approved our loyalty. 


That as we came 4 him thanks, ſo did he redouble his thanks to us. 


d. : 8 f þ5--F 
That we ſhould firſt with all care proceed in ſuch laws as concern the 
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Treaſon, and reaſons therein contained, againſt the ſaid Robert Logan and 4 *- N/ Lord, my moſt humble duty with ſevice, in moſt-hearty 
his forefaids ; the tenour follo s. wn 3 | Tor M manner remembred : at the receipt of your Lofdihip's letter, 
VV J.. Cogn 1 am ſo comforted, eſpecially as your Lordſhip's. purpoſe communicated 
4 you underſtand; my Lord of Gowric, and ſome others his Lord- | ©*© encounter out Lordſhip with due thanks. Indeed, my Lord, at my 
ce ſhip's friends and well-wiſhers, who tenders his Lordihip's preferment, peing laſt in the town, Mr. Alexander, your Lordſhip's brother, imparted 
<« are upon the reſolution you know, for the revenge of that cauſe: and ſomewhat of your. Lord{hip's intention, anent that matter, _—_ we. 
« his Lordſhip has written to me anent that purpoſe; whereto L will ac- © And, if I had not been buſied about ſome turns of my own, I thaug} 
e cord in caſe ye will ſtand to, and bear a part; and before ye reſolve, „to have come over to St. Johnſton, and ſpoken with your Lordſhip. 
« meet me and Mr. Alexander. Ruthven in the Cannangate, on Thurſday | ** Yet always, my Lord, I beſcech your Lordſhip, both for the ſafery of 

« the next week, and be as wary as you can: indeed Mr. Alexander | ©* yu honour, credit, and more than that, that your life, my life, and the 

% Ruthven ſpoke with me, four or five days ſince; and I have promiſed | ** lives of many others, who may, perhaps, innocently ſmart for that 

de his Lordſhip an anſwer within ten days at fartheſt, . As fot the pur- | © turn afterwards, in caſe it be revealed by any, and likewiſe the utter 

e noſe, how Mr. Alexardrr, Ruthuen and I has ſet down the courſe, © wraking of our lands and houſes, and extirpating of our name z look 
e jt will be a very. eaſy, done turn; and not far by that form, with the. | ** that we be all as ſure as your Lordſhip, and I myſelf ſhall be, for m 

« like ſtratagem, whereof we had conference in F. S. But in cafe you f on part. And then, I doubt not, but with God's grace, we thafl 

« and Mr. Alexander Ruthven forgather, becauſe he is ſomewhat uncau- | ** bring our matter to ane fine, which ſhall bring the contentment to vs 


« tious; for God's ſake beware with his rackleſſneſs as to this of Padua; « all, that ever wiſhed for the revenge of Mrehiavelian maſſacring of 
„ for he told me one of the ſtrangeſt tales of a 


a Nobleman of Padua that | , our deareſt, friends. I doubt not, but Mr. Alerander, your Loxdſhip's 
« eyer I heard. in my life, reſembling the like purpoſe; I pray you, Sir, 


| © brother, has informed your Lordſhip what courſe I laid down, to bri 
« think nothing, altho' this bearer underſtand of it ; for he is the ſpecial | ** all your co-allociates to my houſe of Faſtcaſtle by ſea; where 1 ſhould 
ce ſecretary. of my life; his name is Laird Baur, and was old Manderſton's | ©* have all materials in readineſs, for their-ſafe receiving on land and into 
ce man for dead and life, and even ſo now for me. And for my own part, he | ** my houſe ; making, as it were, but a manner of paſſing time in ane 
« ſhall know of all that I do know in this world, ſo long as ever we live | ** boat on the ſea, in this fair ſummer-tide; and no other ſtrangers to 
e together; for I make him my bouſhold-man; he is well worthy of | ** haunt my houſe, while we had concluded on the laying our plot; 
© credit; and I recommend him to you, Always to the purpoſe I think | which is already deviſed by Mr. Alexander and me. And I would wiſh, 
<« beſt, for our plot, that we meet all at my houſe of Faſtcaſile : for I | *© that your Lordſhip would either come, or ſend Mr. Alrander to me ; 
© have concluded with Mr. Alexander, who I think ſhall be mecteſt to be and thereafter, I would meet your Lordſhip in Leith, or quietly at 
ce conveyed quietly in a boat by ſea; at which time, upon ſure advertiſe-_| *: Reſtalrig ; where we ſhould have prepar'd ane fine hatted kit, with 
« ment, I ſhall have the place very quiet and well provided; and as I | ©* ſugar, and comfits, and wine; and thereafter confer on matters; and 
&« receive your anſwer, I will poſt this bearer to my Lord: and I pray f the ſooner we brought our purpoſe to paſs, it were the better, before 
you, as you love your own life, (becauſe it is not a matter of mouſe) | ©* harveſt. Let not Mr. V. R. your old pedagogue, ken of your com- 
* cireumſpect in all things, and take no fear but all ſhall be well. | ing: but rather would I, if I durſt be fo bold to intreat your Lordſhip, 
« T have no will, that either my brother, or yet Mr. N. R. my Lord's | ©* once to come and ſee my own houſe, where I have kept my Lord 
&« old pedagogue, know any thing of the matter till all be done that we | © Bothwell in his greateſt extremities; ſay the King and his Council 
« would have done; and then I care not who gets wit, that loves us. what they would: And in caſe GOD grant us. happy ſucceſs in this 
„When ye have read, ſend this my letter back again with the bearer, errand, I hope both to have your Lordſhip, and his Lordſhip, with 
de that I may ſee it burnt myſelf; for ſo is the faſhion in ſuch errands: | ©** many others of your lovers and his, at a good dinner before I die. 
and if you pleaſe write your anſwer on the back hereof, in caſe ye will | © Always I hope, that the King's Buck-hunting at Falkland this year, 
take my word for the credit of the bearer, and uſe all expedition; for | ** ſhall prepar- ſome dainty chear for us, againſt that dinner, the next 
the turn would not be long delayed. Ye know the Sig leg any, ove year, joceſe hoc to animate your Lordſhip, at this time: but afterwards 
a be ſhortly; and then ſhall be beſt time, as Mr. Al:xander has affured] ** we will have better occaſion to make merry. I proteſt, my Lord, before 
me, that my Lord has reſolved to enterprize that matter. Looking“ GOD, I wiſh nothing with a better heart, nor to atchieve to that 
ce for your anſwer, commits you to Chrift's holy protection. From Fa- | © which your Lordſhip would fain attain unto; and my continual prayer 
% caflie, the 18th day of July, 1600. . | © ſhall tend to that effect; and with the large ſpending of my lands, 
Sic ſubſcribitur, goods, yea, the hazarding of my life, ſhall not afray me from that, altho* 
FE ae IA the dcaffold were already ſet up, before I ſhould falſify my promiſe to 
* . „your Lordſhip, and perſuade your Lordſhip thereof: I trow, your. 
RESTALRIG., Lordſhip has ane proof of my conſtancy already or now: but, my Lord, 
[ whereas yours. Lordſhip deſires, in your letter, that I crave my Lord, 
60 L AIR D Bozr, I pray you haſte you weſt to me about the errand\I | my brother's mind anent this matter, I utterly diſaſſent from that, that 
told you; and we ſhall confer at length of all things. I have | © he ever thould be ane Counſellor thereto ; for in good faith, he will never 
& received a new letter from my Lord of G:wrze, concerning the purpoſe | ©* help his friend, nor hurt his foe. Your Lordſhip may conſide more in 
& that Mr. Alexander his Lordſhip's brother ſpoke to me before: and I 1] this old man, the bearer hereof, my man, Laird Bour, than in my 
« brother; for I lippen my life, and all that I have elſe, in his hands: 


&© perceive that I may have advantage of Dirleton; in caſe his other | 
© matter take effect; as we hope it ſhall. Always, I beſeech you, be at | © and I crow he wouid not ſpare to ride to Hell's-gate to pleaſure me; 
& me the morn and even; for I aſſured his Lordſhip's ſervant, that I ſhall | “ and he is not beguiled of my part to him. Always, my Lord, when 
** ſend you over the water, within three days, with a full reſolution of“ your Lordſhip has read my letter, deliver it to the bearer again, that [ 
all my will, anent all purpoſes; and I ſhall indeed recommend you | may ſce it burnt with my own eyes: as I have ſent your Lordſhip's 
and your truſtine's to his Lordſhip, as ye ſhall find an honeſt recom- | letter to your Lordſhip again; for ſo, it is the faſhion I grant: and [ 
-  penice for your pains in the end, I care not for all the land I have in | pray your Lordſhip to reſt fully perſuaded of me, and all that I have 
&« this Kingdom, in caſe [ can grip of Dirleton ; for I eſteem it the plea- | . promuled ; for I am reſolved, howbeit it were to die in the morn, | I 
% fanteſt dwelling in Scotland. For God's cauſe keep all things n mutt intreat your Lordſhip to expede Bour, and give him ſtrait diree- 
that my Lord, my brother, get no knowledge of our purpoles; for I | ** tions upon pain of his life, that he take never a wink of ſleep, until he 
&« rather be carded-quick. And ſo looking for you, I reſt till mecting.“ ( ſce me again; or elſe he will utterly undo us. I have already ſent 
| another letter to the Gentleman your Lordſhip knows, as the bearer 
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8 * e ay 2 will ſhew your Lordſhip, of his anſwer, and forwardneſs with your 
MN | | “ Lordſhip; and I ſhall ſhew your Lordſhip farther at meeting, when 

P. S. Iam very ill at eaſe, therefore ſpeed you hither. « and where your Lordſhip ſhall think it meeteſt. Till which, time, 
Sic ſubſeribitur, and ever, 1 commit your Lordſhip to the protection of Almighty 


Yours to [ower ready, | « God.“ 
RESTALRIG. From Gunn's Green, the 29th 
Day of July, »600. 


« 1) IGHT Honourable Sir, all my hearty with humble ſervice remem- | | 
6 bred. Since I have taken in hand to enterpriſe with my Lord of 2:0 8-48-68 NF. 


„% Gozric, your ſpecial and only beſt beloved; as we have ſet down the 0 bs 
„ plat Pong ] will requett . that you will be very circumſpect and | * Fr wy n Lordſhip Rok me e Ne 712 letter, which 
<« wile, that no man get an advantage of us. I doubt not but you know |  Þ not 10 PL ws, as = 50 Fig. 2 wa not let any Writers 
< the peril to be both life, lands and honour, in caſe the matter be not . ken of it; but me be 50 Mr 7 2 to 1 m ſelf. I will 
« wiſely ufcd. And, for my own part, I ſhall have a ſpecial reſpe& tomy | ** never forget the (OE Tot ONT OR e ordſhip's brother, 
« promiſe that I have made to his Lordſhip, and Mr. A{exander his Lord- | _ told me of a nobleman a, dug. It comes fo oft to my 3 
e ſhip's brother, altho' the Scaffold were ſet up. If 1 cannot come to and indeed, ie 18 Apara _ to this purpoſe we have in hand,” 72 

*« Falkland the firſt night, I thall be timely in St. Zohnſton on the morn. Your Lordſhip's own worn and bunden man, to obey and ſerve with 
e Indeed, I lippened for my rag ge. or qt Mr. Doty wy | effold and ever ready ſervice, to his utter power, to his life's end. 
« Lordſhip's brother, at my houle of Faſtcaſtle, as I wrote to them both. 98 TH a oP | ; 

« Alway 1 repoſe on your e i preciſe day, with credit to Sic fubſeribitur, 

ee the bearer; tor howbeit he be but ane fille glyed old carle, I will RreoTALRIC: 
e anſwer tor him, that he {hall be very true. I a you, vir, read, _ | | 

© either burn or nnd again with the bearer; for I date hazard my life, | 8 

| « and all 1 have cif: in the world, on his meſſage, I have ſuch 3 45 n RIGU! Honourable, my hearty duty remembred, ye know. I told 
=! „ his conſtant truth. Su commits vou to Chriſt's holy protection.“ I» you, at our laſt meeting, in the Cannongate, that Mr. Alexander 
W | a | | «© my Lord of Gezwrie's brother, had ſpoken with me anent the matter of 
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io: 1th | hdd oa ron our conclulion ; and for my own part, I ſhall not be hindmoſt. And ſin- 
1 1 | n cot to arte on the uakof any af ws hoon contri} 9 got a letter from his Lordſhip's ſelf, for that ſame purpoſe. And 
4 0 | 5 nien en en,, RONEg ) ; n 3. upon the receipt thereof, underſtanding his Lordſhip's frankneſs and for- 
1 tais etrand. . OT « wardneſs in it; GOD knows, if my heart was not lifted ten ſtages, I 
3s! Se. fenen, <« poſted tis ſame bearer to his Lordſhip, to whom you may concredit all 
10 Yours ts all petber, with uml is ſervice ready, your heart in that, as well as I: For, and it were my very ſoul, I durſt make 


him meſlenger thereof, I have rach experience of his truth, in many other 


Nite. 8 
things, 


E. : 8 I & 4 2 ll : 

| (8x) 1509. 
3 filly old glyed Carle, but wonder honeſt; and as he 

| * things. He ib . Loraſhip's own anſwer, I think all matters ſhall | 


*. That he writ all words beginning with w, with 
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66 ported to me h 
60 3 at my houſe of Faftco/tle; for I. and Mr. Alexander Ruth- 
ee yen, concluded, That ye ſhould come with him and his Lordſhip, and 
« only anotber man with you, being but only four in Company, intil one 
« of the great fiſhing-boats be ſea to my houſe, where ye ſhall land als ſafe- 
cr ly,. as on Zeith-ſhore; and the houſe againſt your Lordſhip's coming to 
« hequiet; and when you are about half a mile from ſhore, as it were paſ- 
« fing by the bouſe, to gar ſet forth a waff, But for God's ſake, let nei- 


« 1 knowledge come to my Lord, my brother's ears, nor yet to Mr. 
« Rom bee — — for my brother js kittle to ſhoe be- 


e hind, and dare not enterprize for fear, and the other will diſſuade us 


« from our purpoſe with reaſons of Religion, which I can never abide. 


« Þ think there is none of a noble heart, or carries a ſtomach worth a pen- | 


4c ny. but they would be content and glad, to ſee ane contented revenge 
6e of Gr 2 12 death; and the Bayh cm better his Lordſhip be quick; 
« and bid Mr, Alexander remember on the ſport he told me of Padua: for 
ee think with myſelf, that the cogitation on that ſhould e ny 
« Lordſhip. And, for God's cauſe, uſe all your courſes cum diſcretione. 
« Fail not, Sir, to ſend back again this letter; for Mr. Alexander learn'd 
«© me that faſhion, that I may ſee it deſtroyed, myſelf... So, till your 
« coming, ever commits you heartily to Chri/?'s holy protection.“ 


: 


From Gun's Green, the 

| laſt Day of July, 1600. . 
The Superſcription is torn away from the laft letter, PE 
| The Depofitions of the Witneſſes produced, are as follows : 


A AR: Alexander Watſon, Miniſter at Coldingham, of the age of fifty years, 
M married, en The five miffive letters ſubſcribed 5 the Laird Re- 
Aalrię, and produced in proceſs by the Lord Advocate, for proving of the 
reaſons of Treaſon purſued againſt Robert Logan, ſon and apparent heir to 
"Robert Logan of Retalrig, being ſhown to this deponent ; and he having 
at length ſighted and conſidered the ſame, depones, That he takes upon 
his conſcience, that he verily believes, that the ſaid five miſſive letters, 
and every one of them, are verily and truly written by the ſaid umquhile 
Robert Logan of Reflalrig, with his own hand: and proves this of ſome of 
his knowledge, that not only he thinks, that the character of every letter 
reſembles perfectly the ſaid umquhile Robert's hand-writ every way; but 
alfo agrees with his faſhion of ſpelling, which he has particularly remem- 
bred in every one of the ſaid miſſive letters, in thir points following: Firft, 
That he never uſed to write ane & in the beginning of any word, ſuch as 
Kb, or s, old, ac, and fick-like z but ever writ y, inſtead of the ſaid 

fin lev; and when 
that letter to fell to be in the midſt or end, he put ane double ww. That 
when he writ „ quhair, git, or any ſuch words, whilk uſes to be 
written and ſpelled by others, with which he wrote only gh, guben, qubair, 
and ſick-like. Whenever a word began with con, he never wrote con at 
length, but wrote with an 7. Whenever : fell to be in the end of a word, 
he wrote it without a ſtroke thro' f, and did the like whenever it fell in 
any part of ane word. And for farther confirmation of the premiſſes, he 
produced three letters written every word, and ſubſcribed by the ſaid um. 
quhile Robert Logan of Reflalrig, and comparing them te the five other 
Miſives produced by the Advocate, ſhow evidently the direct conformity 
of the ſamen, as well in the character and true reſemblance of the hand- 
writs as in the ſpelling and writing of divers writs, ſyllables and letter, 
according to the particulars above-ſpecified. 


Bie ſubſeribitur, 


Mr. ALEXANDER WATSOR. 


4 


R. Alexander Smith, Miniſter of Chirnefide, of the age of thirty years, 
or thereby, married, depones, That he was well acquainted with 
the umquhile Laird of Ręflalrig, by reaſon he was pedagogue to his Bairns, 
and has ſeen very many of his hand-writs ; and having ſeen, read, and at 
length conſidered the five miſſive letters produced by the Advocate; and 
inquir'd, if he knew the ſame to be the Laird of Ręſlalrig's proper hand- 
writ? declared; upon his great oath, That he certainly believes the ſaids 
five letters, and eve eg, thereof, to be the Laird of Ręſtalrig's proper 
hand-writ ; becauſe he finds the character thereof to agree every way with 
the ſhape of his ordinary writing ; and remarked very particularly the man- 
ner of Re/talrig's ſpelling of many words, otherwife nor other men com- 
monly uſes to write and ſpell, according to the hail particulars remarked 
of before, by Mr. Alexander Watſon, the witneſs immediately preceding ; 
and, in theſe points, and in all others, conform to the ſaid Mr. Alexander 
Watſen's depoſition in all things; reddens cauſam ſcientiæ, becauſe he was 
perfectly acquainted with the Laird of Reftalrig's hand-writ in his life- 
time; and was pedagogue to his Bairns many years, and in his company. 


Sic ſubſcribitur, 


Mr. ALEXANDER SMITH. 


SIR Jahn Arnott, Provoſt of Edinburgh, of the age of threeſcore ten 
years, or thereby, married, depones, That he was well acquainted 
with Robert Logan of Re/lalrig, and with his hand-writ, becauſe he had re- 
ceived divers of his letters himſelf, and ſeen many other letters written by 
him. And the five miſſive letters produc'd by the Advocate being ſhown 
to him ; and he having ſeen and conſidered the ſame, remembred that he 
had ſeen, read, and perfectly conſidered the Laird of Reftalrig's hand-writ, 
as the letters written by the deponent at any time, or his own hand-writ. 
And fo takes on his conſcience, That the foreſaids five miffive Bills, pro- 
duc'd by the Advocate, are the proper hand-writ and ſubſcription of the 
ſaid. umquhile Laird of Reſtalrig, be his Judgment. And, for verification 
thereof, has produc'd four writs, all written be the ſaid umquhile Laird 
of Reftatrig, and ſent to this deponent, to Archibald Fohn/toun, agreeing 
perfectly in ſpelling and character, with the ſaids miſſives. 


Sic ſubſcribitur, 


Vor. VII. 
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Ane Cuit, Sheriff-Clerk of Berwick, of the age of fifty years, or 
thereby, married, depones, That he was well acquainted with rhe 
umquhile Laird of e and has ſeen many and ſundry of his writs, 
and receiv*d-divers of his letters directed to himſelf; and being defired to 
ſee and conſider the five letters produc'd by the Advocate, and to declare 
whether he knew and eſteem'd to be all written by umquhile the Laird of 
Reftalrig ; depones, upon his Conſcience, That he believes and efteems 
the ſaids; hail letters to be all written by the Laird of Reftatrig ; reddens 
cauſam;ſamtiie, becauſe, not only the character agrees every way with the 
ſhape.of Rifalrig's hand-writ;z but alſo the ſpelling in many particulars, 
wherein Reflairig differed from other men's form of writing. And in the 
particulars thereof, depones conform to the two firſt Witneſles, the Mi- 
niſters of Coldingham and Chirneſide ; retdens eandem cauſam ſcientiæc. 


A ad a . fubſcribitur, | 1 
F + ALEXANDER, Curk. 
lan. Home in Aytoun-Mill, of the age of thirty-three years, or there- 
by, married, depones, That all the five Miſſives above- written, be- 
ing ſhown to this deponent, and having at length conſidered every one of 
them, takes upon his conſcience, That to his knowledge, that the ſaids 
hve miſſive letters are all written and ſubſcribed'by the umquhile Laird of 
Reſtatrig ; for the ſpecial reaſons contain'd in the depoſitions made by Mr. 
Alexander Watſon, and Mr. Alexander Smith, Miniſters; and Alexander 
Cui, Sheriff-Clerk of Boywick;z to whom he is conform in all things, 
reddens eandem cauſam ſcienti rg. V 
| * Sic ſubſeribitur, 
WILLLIA Home, 


bn Horne, Notary in Aymouth, of the age of forty-two years, or there- 
by, ſelutus, depones, The foreſaids five miſſive Bills, being at length 
ſighted and conſidered by this deponent, depones and declares, upon con- 
ſcience, to his knowledge, all the ſaids five Miſſives are the Laird of Ri- 
talrig's proper hand-writ and ſubſcription, for the reaſons above-written 

in the depoſition of Milliam Home, reddens eandem cauſam ſcientiæ. 
1 00 | Jonn HoRkNx. 


* 


MX. William Hogg, Miniſter at Aytoun, of the age of thirty years, or 
thereby, married, depones, That he knew licks Laird of Re/tal- 
rig, and has ſeen of his writs, and produc'd ane letter, written by Re- 
alrig to the Laird of Aytoun, as written with Reftairig's own hand-writ. 
And having conſidered the five writs produced by the Advocate; declares, 
That he thinks them likely to be his Writs; and that the ſame appears 
to be very like his writ, by the conformity of letters and ſpelling, 


Sie ſubſeribitur, 
| Mr. WIILIA Hoc, 


The Depoſition and Declaratim of George Sprott, as emitted by him, both be- 
fore the 775 mdicially ; and alſo upon the Scaffold, at the time of his Execu- 
tion, on the 12th of Auguſt, 1608. Which Depoſition and Declaration was 
made before the Sa, on the 10th of Auguſt, 1608, written by the Cl.rk 

/ Council, James Primroſe ; and fubſeribed by Sprott's own hand, in the 
preſence of the Earl of Dunbar, the Earl of Lothian, the Biſhop of Roſs, 
the Lord Holy-rood-houſe, the Lord Scoon, the Lord Blantyre, Sir Wil- 
liam Hart Lord-Fuftice, Mr. John Hall, Mr. Patrick Galloway, Ar. 
Peter Hewart, all three Mini/ters of the Kirks of Edinburgh. 


em. Sprott, Notary in Aymouth, being brought to the ſcaffold and place 
of execution, he, in publick audience of the hail people, at the four 
nodks of the ſcaffold, ratified his former depoſition, anent his knowledge, 
and concealing of 7157 's guiltineſs of Gries Treaſon: for the which, 
he craved God and his Majelty humble forgiveneſs ; being moſt ſorry and 
rieved that he had offended God, and the Tins Majeſty, in concealin 
fuch a vile, deteſtable, and unnatural Treaſon, enterprized by the Earl 
of Gowrie and Laird of Reflalrig, againſt his natural King, ſo good and 
ſo godly a Prince, who has ever been ſo gracious to his Subjects, and to 
this hail Iſland : proteſting, That if he had a thouſand lives to render, and 
were able to ſuffer ten thouſand deaths, it is not ſufficient ſatisfaction and 
recompence for his fo foul and horrible offence; and that God had pre- 
ſerved him from many great perils, when his life was in extreme danger, 
to bring him to this publick declaration of that deteſtable and horrible fact, 
in teſtifying of the truth; as he ſaid publickly, in preſence of all the peo- 
ple, in theſe words following; To my own ſhame, the ſhame of the devil, and 
the glory of God ; 4 fatisfying the conſcientes of all theſe, (if any be) that has, or 
can make any doubt of the truth of this ſo clear a matter. And he acknow- 
ledges, that his haunting with Ry/alrig, who was a man without Religion, 
2 ſubject to many other vices ; and his thoughts of himſelf in thir mat- 
ters, after the firſt ſight of R-/alrig's letter written to Gowrie, and his con- 
tinual bearing of company with Neal is and Laird Baur, who was irreli- 
gious, and without fear of God, brought him from one ſin to another, 
and conſequently to this grievous crime, for the which, moſt juſtly, worthi- 
ly and willingly, he is now to render his life. And he deſired all the peo- 
ple to beware of ill company; and namely, of the company of thoſe Who 
are void of Religion. And he deſired, that this his declaration might be 
inſerted in his proceſs : as alſo, he deſired the Miniſters of God's word to 
publiſh this his declaration to their folks, from their pulpits; and took 
every one of them who were preſent by the hand, with their promiſe to do 
the ſame: ſaying unto them, That this was the moſt glorious day that ever 
his eyes did ſee; and with theſe words he proſtrates himſelf, and falls up- 
on his knees, in preſence of the hail people, and made a very pithy prayer 
ſas in Vol. I. p. 306. ]. | 
And fo he continued a good ſpace, in a moſt fervent prayer, to the great 
admiration and rejoicing of all the people; and in a better form and man- 
ner nor any of the beholders and hearers can be able to ſet; down in writ, 
the ſame not being written in the preſent time, becauſe there was noplace 


Sir JoHN ARNOTT, | of writing Sana the ſcaffold, in reſpect of the preaſe and multitude of 
| | | People, 
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Wich being granted, and he being at the ladder-head, the ſame was tane 
width above the number of five hundred perſons, who with tears accam- | 


pve did hear all that was ſpoken by him, have ſubſcribed thir preſents with 


<< ſent to the Earl of Gowrie by the ſaid James Bour. After whole return, 
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after his returning paſs'd to Faſtcaftle, where he remained a cer tain 


„ he would paſs through with the Earl of Gowrie; for that matter would 


C in the truth of all theſe things, to his own ſhame, be 
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People. And going up the ladder, he deſired liberty to ſing the ſixth 
P/alm, and requeſted the people to acompany him in finging- thereof ; 


up and fung by him ſelf, with a very loud and mighty voice, and was afliſted 


panied him in ſinging uf that ſong. After the ending thereof, he repeat- 
ed and ratified a. . 4 depoſition. And, with that, recommending his 
ſoul to God, he was thrown over, and fo ended his mortal life. In wit- 
neſs whereof, we Under-ſubſcribers, who, for the moſt part, were all of 
us upon the ſcaffold with him, and remained with him unto the time of his 
death; and others of us in ſo convenient places near to the ſcaffold, that 


— 


our hands. Sic e Glaſgow, B. Galloway, M. B. Brechin, Bal- 
four of Burley, oly-rood-houſe, * Preſton, Thomas a, Peter Sharp, | 
Mr. Patrick Galloway, Fobn Hall, Walter Balcanqubal, Mr. Hewat, Mr. 
George Blyth, Charles umſden, Richard Tobie Baillie. of Edinburgh, Wil. 
liam Speir Baillie, James Ainſy Baillie of Eginbutgh, &c. 


. 1 
What is contained in this Speech being conſonant to his depoſition made 


before the Priyy- Council, as alſo before the Inqueſt; here is added the 
depoſition, as emitted by him. | wiſe a 1 
his Sprott, after divers examinations, being moved with remorſe of 
conſcience, for the long concealing of the foreknowledge of this treaſon· 
able conſpiracy ; confeſſeth, declareth, and deponeth, with the peril of 
his own life, 1 . ©; OY 
47 TH A T he knew perfectly, that Robert Logan , late of Reftalrig, 
was privy, and upon the foreknowledge of Goturie's treaſonable 
* conſpiracy. And for the greater aſſurance of his knowledge, deponeth, 
© that he knew that there were divers letters interchanged betwixt them, 
e anent the treaſonable purpoſe aforeſaid, in the beginning of the month 
* of July, 1600. Which letters, James Bour, called Laird Baur, ſervitor 
* to Reflalrig (who was employed |med:ator betwixt them, and privy to 
« all that errand) had in keping, and ſhewed the ſame to Sprott in the 
« place of Fa/lca/ile.” 5 | | 
And producing the Earl of Goturie's letter to Reftalrig ; 0 
„ Which letter, written every word with R-falrig's own hand, was 
©« ſubſcribed by him after his accuſtomed manner, REesTALRIG ; and was 


« within fivedays, with a new letter from Gowrie, he ſtaid all night with | 
% Reftalrig in Gun's Green [a houſe of Reftalrig's] : and Reflatrig rode to 
% [;thian, the morn thereafter, where he ſtaid five or fix days. Then 
“ ſhort ſpace. 5 | 

c“ And further deponeth, that he ſaw and heard Re/alrig read the laſt 
& letter, which Bour brought back to him from Gowrze, and their confe- 
< rence thereanent. And heard Bour ſay, Sir, if you think to make 3 
% commodity by this dealing, lay your hand to your heart. And Re/tal- 
rig anſwered, that he would do as he thought beſt, And farther ſaid to 
% Hour, howbeit he ſhould ſell all his own land that he had in the world, 


<« give him greater contentment, nor if he had the whole Kingdom: and 
rather or he ſhould falſify his promiſe, and recall his vow that he had 
„ yowed to the Earl of Gowrie, heſhould ſpend all that he had in the world, 
e and hazard his life with his Lordſhip. To whom Bour anſwered, X ou 
& may do as you pleaſe, Sir; but it is not my counſel that þ ſhould be 
« fo ſudden in that other matter. But for the condition of Dirltoun, 1 | 
« would like very well of it. To whom Reflalrig anſwered, Content your- 
« ſelf, I am at my wit's end. | | 

« And farther Sprott deponeth, That he entered himſelf thereafter in con- 
ce ference with Bour, and demanded what was done bewixt the Laird and 
<« theEarlofGowrie? And Bour anſwered, That he believed that the Laird 
« ſhould get Dirltoun without either gold or filver, but feared that it 
<« ſhould be as dear unto him. And Sprott enquiring how that could be; 
* Bour ſaid, they had another Pye in hand nor the ſelling of any land; but 
«© prayed Sprott, for God's ſake, that he would let be, and not trouble him- 
« ſelf with the Laird's buſineſs; for he feared, within few days, the Laird 
c would either be landleſs or lifeleſs.” | 

And the ſaid George Sprott being demanded, If this his Depoſition was 
true, as he would anſwer upon the ſalvation and condemnation of his 
ſoul : and if he would go to death with it, ſeeing he knoweth the time and 
hour of his death to approach very near? deponeth for anſwer, That 
<« he hath not a deſire to live, and that he knows the time to be ſhort, 
< having care of no earthly thing, but only for clearing of his conſcience | 

Pore the world, and 

t to the honour of God, and ſafety of his own ſoul: That all the former 
te points and circumſtances contained in this his Depoſition, with the 
* Depolition made by him the 5th day of July laſt, and the whole re- 
c manent Depoſitions made by him ſen that day, are true; which he will 
c take on his conſcience, and as he hopeth to be ſaved of God, and 
«© that he would ſeal the ſame with his blood.” 

And farther, being demanded, where this above-written letter, written 
by Reftalrig to the Earl of Gowrie, which was returned again by James 
Bour, is now? deponeth, That he abſtracted it quietly. from Bour, 
« in looking over and reading Bour's letters, which he had in keeping of 
& Reflalriz's; and that he left the above-written letter in his cheſt among 
< his writings, when he was taken and brought away, and that it is cloſed 
and folded within a piece of paper.” 

This foreſaid Depoſition was made by him the roth Augu/?, 1608, writ - 
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| aid Summons of Treaſon, and Reaſons and Couſes therein contained: Au he 
| not compearing to have defended in the ſaid matter : and to have anſivered to 


| ſaid Advocate, of new for proving of the foreſee Summons of Treaſon raiſed 


ten by James Primreſe, Clerk of his Majeſty's Privy-Council ; and ſub- 


Great part of this evidence is in the Trial of George Sprott, vol. I. p. 302, Ge. tho' not ſo full. For the Earl of Cromerty, in his account of the Conſpiracies of the Earl 
of Oorvrie, (from whence this is taken) ſays p. 126. Mr. Crawford did bring a pamphlet printed at London, anno 1609, publiſhed by Pr. Geor:7e Abbot, then Archbiſhop of 
Ganterbury, who being providentially in Scotland in the year 1608, the Doctor's curioſity brought him in amongſt the multitude of hearers of that Trial (of G. Sprott} 
whereby he was ſo convinced of the truth of Gocurie's Treaſons, and of the malice of the King's Calumniators, as moved the good Doctor to intreat for an extract and ac · 
count of the whole proceſs, atteſted by Sir Milliam Hart, Lord Juftice of Scotland, at that time (which the Doctor brought with him to Exgiand, and cauſed it to be printed: 
with a long preface, from which the Trial of G. Sprott, vol. I. is taken.) But that paper, printed at London, being drawn out as a memorial for Dr, At 's own ule, and 
not as a full Abſtra& of what is recorded, which I now publiſh from the origiual Depolitions, Letters, and other Writs, lying in Record. 


ww 


* 
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ſcribed with the ſaid George Spratt's own hand; in the preſence of the 
Earl of Dunbar, the Earl of Lethian, the Biſhop of Roſs; the Lord'Bthox, 
the Lord Hoh-rood-bouſe, the Lord Blantyre, Sir William Hart; his 
Majeſty's Juftice, Mr. Jahn Hall, Mr. Patrick Galloway, Mr. Petec# 
Hewart, Miniſters of the Kirks'of Zdinburgh, to . 
OL 2224 41. Subſcribed with all their hand. 
And alſo the eleventh day of the forefaid month and year, the ſaid Geer 
Sprott being examined in the preſence of à number of the Council” an 
Miniſters aforeſaid ; and it being declared to him, That the time of his 
death nom very near approached, and that therefore they defired him to 
clear his conſcience with an upright declaration of the truth; and chat 
he would not abuſe the holy name of God, to make him, as it were, a wit- 
neſs to untruths: And ſpecially being deſired, that he would not take up- 
on him the innocent blood of any perſon dead or quick, by making or 
forging lies and untruths againſt them | 5 
Deponeth, That he acknowledgeth his grievous offences to God, (who 
** bath made him a reaſonable creature) in abuſing his holy name with 
„many untruths, ſen the beginning of this -proceſs: but now being reſol- 
ved to die, and attending the hour and time when it ſhall pleaſe God to 
call him, he deponeth with many atteſtations, and as he wiſheth to be 
„participant of the kingdom of Heaven, where he may be countable 
and anſwerable upon the ſalvation and condemnation” of his foul,” for 
Wall his doings and ſpeeches in this Earth, that all that he hath deponed 
* ſen the fifth day of July laſt, in all his ſeveral depoſitions, were true 
in eyery point and circumſtance of the ſame; and that there is no 
é untruth in any point thereof.” E 
And having deſired Mr. Patrick Galloway to make a prayer, whereby 
he might be comforted now in his trouble; which was done: 
Ihe ſaid Deponer, with many tears after the prayery affirmed this 
„ his Depoſition to be true; and for the confirmation” thereofy declared, 
that he would ſeal the ſame with his blood. 
I bad almoſt forgotten that, which in this action of his death was firange, 
and in a manner marvellous. For being urged by the Miniſters and other 
of good Rank upon the ſcaffold, that now at his end he ſhould declare 
225 but the truth (touching the matter for which he ſuffered) on the 
peril of his own falyation and condemnation of his ſoul; he for the greater 
aſſurance of that his conſtant and true Depoſition, promiſed (by dhe af- 
ſiſtance of God) to give them an open and evident token before "the 
yielding of his ſpirit. Which he accompliſhed thereafter ; for before his 
laſt breath, when he had hung a pretty ſpace ; he lift up his hands a good 
height, and clapped them together aloud three ſeveral times, to-the-great 
wonder and admiration of all the beholders. And very ſoon thercafter 


he n his ſpirit, NE i ES e 
s in the account of Gotorie's and his brother's proceſs, I did not inſert 
the Libel and Summons, nor Executions, verbatim, as being very tedious 
and uſeleſs to Readers; on the ſame motives I do ſo here, but I inſert 
the Doom and Sentence verbatim the Libel, Summons and Autographons 
of theſe and others being at full in the public Records, and patent to all 
enquirers.. 90 ; v6} 189 ; V 


Rane June 1609. F 23 
| 0 whilk Summons, with the Executions and Indorſations theres _ 
live foreſaids, being this inſlant day read in preſence of his Majrfty's C 


miſſioner and Eftates of Parliament, fir in Latin, and thereafter in Scots; 
TH Robert Logan being oft ria called of ben at — win 
dow of the ſaid Court of Edinburgh, to have compeared and anſwered to the 


the ſaid Summons, The ſaid Sir Thomas Hamilton of Bynnie Knight, Ad- 
vocate to our Sovereign Lord, deſired the ſaid Eſtates Declaration, if the 
Reaſons of the ſuid Summons were relevant: the whilk Eftates found the ſaid 


Summons and R eaſons and Cauſes therein contained relevant. Therefore the 


againſt the ſaid Robert Logan, bearing and containing as is abave- written ; 
repeated all the foreſaid miſſiue Bills, and the Joc Depaſitions of fla Mit- 
neſſes examined before the [ids Lords of Articles and Lords of Secret Council re- 
ſbective; and alſo George Sprott's Depoſition, Conuictian and Confeſſion, in 
Judgment, and at his Execution to the death, for the ſaid cauſe of Treaſon ; with 
the hail other Mrits and Probations praduced and repeated by him of befare ; 
for proving of the PS coed Summons of Treaſon, and Reaſons therein contain= 
ed; and defired the ſaids Ejlates of Parliament yet, as of before, ta adv'ſe 
the Probations . led and deduced in the ſaid matter; and to pronaunce 
their Sentence of Parliament thereuntil, according to the ſaid Probations and 
their Conſciences: And thereafter, the hail Depoſitionis of the Witneſſes, miſſive 
Bills, and hail I/rits, and Probations, being read, ſeen, and conſidered by 
the foreſaids bail Eftates of Parliament ; and they therewith being ripely ad- 
viſed, the ſaid Lord e pad and Eflates of Parliament , docerns, 
and declares, That the foreſaid umgubil Robert Logan of Reſtalrig, committed 
and did in his life-time, open 5 manifeſt Treaſon, in all the Points, Articles, 
and Manner, contained in the ſaid Summons: and therefore it was given for 
Doom by the mouth of David Lindſay, Dempſter of Parliament, in manner 
and ferm as follows + - 
T HIS Court of Parliament ſhows for Law, That the ſaid umguhil Ro- 
bert Logan / Reſtalrig, in his Ife-time committed the fareſaid crime of 
Treaſon and Leſe Majeſty ; and that he was Art and Part guilty, and partaker 
thereof, againſt our Sovereign Lord and Authority Real; and that the foreſaid; 
cruel, wicked and treaſonable crimes were interpriſed, by his. cauſing, FEI 5 
counſel and help. Likeas, the ſaid umgubil Robert Logan of Reſtalrig, treaſon- 
ably counſelled the foreſaid crime of Leſe Majeſty to his death, and in his death 
in all manner, at length contained in the ſaid Summeons : and therefore, depanes 


5 


I and 


($59 -* SC! De Trial of Lord Balmerinoth. Se. (86) 
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bs Name, M and Dionity of the ſaid umguhil Robert Lo- gan of Reſtalrig ; or which might etherways have perteincd to him, at am 
2 8 r ped wr 2 7 dancellad, riven and | 85 2 his pow! of the ſaid treaſonable hens ts be eſcheat and . 
. Ele farth of the bal Arms, and Nobility ; ſo that bis Poſterity ſhall be ex- | faulted to our Sovereign Lord ; to appertain and remain perpetually with his Ma 
claded; and be unkabile to poſſeſs or enjoy any Offices, Honours, Dignites, Lands, | Je in property. Aud this I give for Doom. 
JT mements, Roomi, Rents, Poſſeſſrons cr Goods, moveable or unmoveable, | ot 8 7 : 
Rights and others whatſomever, within the Kingdom, in all time coming ; and that | Note, Here, as in Gas Proceſs, that the citing of dead Perſons is 
all the ſaids Goods, Lands, Rooms, Tinements and other Goods, moveable and among the legal Forms, preſcribed both by our Laws, and Laws of ſeve- 
unmowien enble, Rights and others whatſomever pertaining to the ſaid umguhil Robert ral other Nations. | | | 
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XII. The Trial of the Lord BALMERINOTH, at Sz. Andrews, the loth of March, 1609. 
, u en, 7 Jac. 1 *.. 


; | [The 15 ad Balm, 5 1 profeſſed Prot t: But, upon what Motive is not known, he often preſſed the King to write a 
e Compliment to the Pope, which, it ſeems, his Majeſty had as often refuſed to do. Hereupon, as the thing is related, 


Balmerino writ the Letter, and bringing the King ſeveral Diſpatches at a time when his Majeſty was in haſte to be gone a-kunt- 
ing, thruſt it in among the reſt; and the King, through inadvertency, in that hurry, ſigned it. The Jetter thus ſigned, was 


ſent away, and no more heard of it till ſome years after, Cardinal Bellarmine mentioning of it to the King's diſadvantage, his 


* 


Majeſty was obliged to take notice of, and to queſtion the Secretary about it.] 


| HE Lords being ſet, the Lord Balmerineth, was ſent for : and being | teſt to be true, as I ſhall anſwer God in the Day of Judgment, when the 
1 come, the Lord- Adyocate told him, There was a Warrant come | ſecrets of all hearts ſhall be diſcloſed. | 
from his Majeſty for his Trial, and therefore defired to know, whom he Next, I would have no man think that it was gain or any private ad- 
had entertained to ſpeak for him. | | vantage that drew me to that; for I proteſt I never received or expected 
le anſwered, He had great neceſſity to ſpeak, the Cauſe being ſuch as | the leaſt reward from any Prince in the world, fave from the King my 
concern'd his Life and Eſtate; but he had greater neceſſity to hold his | Maſter, And this, as I ſhall anſwer the great God in heaven. 

peace, by reaſon of his Offence, which was ſuch as it admitted no excule ; | 
and my grief for it ſo great, as it will not ſuffer me to extenuate my Crime : 
and therefore I will neither make any friend intereſted in that, whereunto 
myſelf fell without the advice of any; nor will I deſire a Lawyer to make 
that ſeem leſs, which I would have all the world know to be ſuch as it is. 
' + Herein are two points in which I would have all men ſatisfied concern- 
ing his Majeſty : Firſt, for his Majeſty's innocency in the writing of thelet- 
ter; for I proteſt I could never dra him to hear with patience my motion. 
But he did utterly and abſolutely refuſe to take that courle againſt conſci- 
ence, which would neither ſatisfy me, who in a politick natural courſe Then was read his confeſſion taken in Frankland, the effect of that 
had conceited it might be behoveful for his Majeſty ; and ſo applied my- | which he made in London. Then was read the ſpeech he uttered beſore the 
ſelf to that crooked device, which hath worthily brought me to this eſtate | Council at /Yþitehall, containing his ſorrow, his ſins, the favours he had 


This ſaid, the Jury was called, and in their hearing was read the In- 
dictment, which aggravated his crime by his Majeſty's favours to him, 
which had deſerved more regard ; bv his Majeſty's refufal ; by the dan- 
gers which did follow, or might have done; imputing all the Treaſons 
which have been a- foot ſince, to be fruits of that letter; and laſtly, charg- 
ing him with having intelligence with foreign eſtates, and enemies of the 
Goſpel, for the ſubverſion of the ſtate of Religion. 

To all theſe he reply'd not one word. 


* 


wherein I now ſtand. 7 f received, his unworthineſs of them, his deſire to give his Majeſty ſatiſ- 
The ſecond thing n Majeſty, is this: That whereas ſome in | faction for his offence to the laſt drop of his blood. Laſt, was read a Let- 
: malice to his Majeffy, or my Friends in commiſeration of my eſtate, may | ter from his Majeſty to the Lord- Advocate, ſhewing his Majeſty's refuſal 
think and report it too rigorous and cruel a courſe, which is held againſt | to liſten to the Lord-Preſident's motion, and ſetting down ſome circum- 
me in a matter of this moment, the ſuggeſting of a letter of recommen- | ſtances which paſſed betwixt his Majeſty and the Lord-Preſident at the 
dation, to proceed againſt my life and eſtate ; I would have ſuch know, | time of the refuſal ; againſt all which the Preſident ſaid nothing. 
that his Majeſty's clemency is many ways teſtified unto the world, in caſes So the Jury going together, after a time returned, and found him 
that have ſeemed more nearly to concern him; and therefore men ſhould | guilty of all the parts of the Indictment. 
not judge of his Majeſty's diſpoſition to mercy by this action; but rather |" Then the Lords conferring upon the Bench; my Lord Juſtice figni- 
caſt their eyes upon my unhappineſs, who have offended in ſuch a point as | fied, That they were not to proceed further till they knew more of the 
his 1 can extend no favour to me without the damage of his own | King's pleaſure, And ſo adviſing the Lord-Preſident to fit himſelf for 
'honour, which being dearer to him than his life, it muſt needs be more ten- God; and t the Jury thanks ſor their pains and care they had of his 
dered than twenty thouſand ſuch lives as mine. And therefore I deſire not | Majeſty's Honour; the . roſe. | 
to be ſpared at ſo dear a rate as the impeachment of his Majeſty's honour. | | | | 
There are likewiſe two things concerning myſelf, which I deſire all men | [“ He was by order from Court detained a Priſoner for ſome time 
to underſtand. Firſt, That F had no aim at the alteration of Religion, | “ and afterwards made a fort of Priſoner at large: till at Jaſt, in Sy 
or to bring in a Toleration, or what you will term it, by the writing of [ deration of his ſubmiſſive behaviour, and the ſufferings he had under- 
that letter: but merely a politick. courſe, as I have ſaid, which, as a na- | gone; the King was pleaſed to pardon him, and to reſtore his blood 
tural man, TI conceited might further his Majeſty's Right. And this I pro- “ and eſtate,” +] 


Xe 1 Copies from a MS, in the Bodleian Library, Rotulæ in Archivo, A. 3033. 44, 10. And though ſhort, is a more perſect Copy than that in the Cotton Library, Julius, 
, b of 34. a a - 
71 His Son was tried for a Libel in the following Reign. See vol. I. p. 40. 
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XIII. The Arraignment and Confeſſion of the Lord Sau, (who being a Baron of Scotland, was 
arraigned by the Name of Robert Creighton, Eſq;) at the King's-Bench Bar, in 7/e/tmin/ter-hall, 
on Saturday the 27th day of June, 1612. 10 Jacobi Regis, for procuring the Murder of John 


* 
CE * 
- © 2 
* 


Turner, a Maſter of Defence, whom he cauſed to be ſhot with a Piſtol by one Carliel, a Scottiſb- 
man, for thruſting out one of his Eyes in playing at Rapier and Dagger “. 


4 
YL 


A LL things according to the uſual form being prepared, and the Pri- Anglice vocat' a Pi/lol, valor” quinque ſolidorum adtunc et ibid? onerat” 
ſoner brought to the Bar, his Indictment was read. b cum pulvere bombardico, et glandine plumbea, Anglice, charged with 

| f 1 Gun-powder and one leaden Bullet, quod quidem torment' idem Robertus 

45 Copia Indictamenti Roberti Creighton, Armig. Carliel in manu ſua dextra adtunc et ibid” habuit et tenuit in et ſuper præ- 
1 | fat' Johan' Turner adtunc et ibid? felonice, voluntarie, et ex malie ia ſua 
Midal. UR' preſentant pro Nom” Rege ſuper facr'm ſuum qq* cum Rob? præcogitat', ſagittavit, et exoneravit, Anglice, did ſhoet off and diſcharge, 


* 
. 


A*. Carliel nuper de Lond' Veoman, et Jacob? Irweng nuper de et præd' Ro. Carliel cum glandine plumbea pred”, torment' præd', ad 

Lond” præd' Yeoman, Deum præ oculis ſuis non habentes, 2 inſtigati- et "bid emi præfatum 6 — in 2 * 5 
one diabolica ſeduct', undecimo die Maii anno regni Domini noſtri Jacobi, | ipſius Johan' Turner prope ſiniſtram mamillam ipſius Joh' Turner adtunc 
Dei grat' Angl, Franc', et Hiberniz Regis, fidei defenſor', &c. decimo, | et ibid' felonice percuſſit, dans eidem Jo. Turner adtunc ct ib' cum glan- 
et Scotiæ xIv. apud London, videl't, in parochia Sancti Dunſtani in oc- | dine plumbea præd' e torment” præd' adtunc et ib'm emiſſ. in et ſuper 
cident', in warda de Farringdon extra London præd', &c. vi et armis, | præd' ſiniſtram partem pector' ipſius Jo. Turner unam plagam mortal” 
&c. felonice ac ex maliciis ſuis præcogitat', in & ſuper quendam Johan | Jatitud* dimid' unius pollic' et profunditatꝰ quinq; polſic' de qua quidꝰ 
Turner adtunc et ibidem in pace Dei et dicti Domini Regis exiſten', in- plaga mortali præd' J. Turner apud Lond? pred”, in paroch' 
ſultum et affraiam fecer', et przd* Robertus Carliel quoddam tormentum, | et ward' præd', inſtant” obiit: Et præd' Jac, Irwenge, lelonice, et ex 


malicia 


* From an authentic MS. lent the Editor- 
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walicia ſua præcogitat', adtune & ib'm fuit præſens, auxilians, aſfiſtans, 

abettans, confortans, & matlutenens, prefat* Robert' Carliel ad felon? & 

murdr' prædꝰ in form” pred? felonice faciendꝰ & perpetrand“: Et fic pre- 

dict' Robert? Carliel & Jacobus 2 præfat' Johan Turner apud Lond” 
0 


— — 28 5 = 5 = 
q Rs TEE , — — > „ OD — 
5 a 6 Y Q p = — N 
3 - * 6 % ns, ned — * 2 OY 4; * 
* 6 * * * 2 . % : © 2 Z 
? „ N a ©. 4 
J; — 


erb 
* — 


ton nuper de paroch* Sanctæ Marga 


Soul and Conſcience was over-perſuaded) willing 
At the taking up of the foils, I proteſted unto him, I play'd but as a Scho- 


præd', in paroch” & ward” ptæd', m & forma præd', felon”, volunitar?, 
ac ex maliciis ſuis præcogitꝰ interfecerunt & murdayerunt, contra pacem 
dicti Dom” Reg? nunc, coron' & dignitat? ſuas: Quidam Robert? Creigh- 
ret' in Weſtni” in com? MiddP armig', 
Deum pre oculis ſuis non habens, ſed Fo f diabolica ſeduX' ante 


felon' & murdr* 1 prefat' Rob. Carliel & Jacob. Irweng modo & 


forma præd' fact & perpetrut', ſeil't, decimo die Maii, an' regni dicti 


Domini noſtri Jacobi, Dei grat' Angl', Franc', & Hibern' Regis decimo, 
& Scotiæ xlv. præd', Robert” Carliel apud predi&” paroch* Sanctæ Mar- 


aretꝰ in Weſtm' præd', in com* Middl præd', ad felon & murdr“ præd 
Bede & forma præd' faciendꝰ & perpetrand', malicioſ. felonic?, voluntar, 


& ex malicia ſua præcogitata, incitavit, movit, abbettavit, conſuluit, & 
pracuravit, contr pacem dicti Domini Regis nunc, coron' & dignitat” 
| ſuas, . E OY. | 


He then was derhanded by the Clerk of the Crown, whether he was 


guilty of proven the Murder of John Turner; or not guilty? He made 


anſwer to this effect ; 
My LORDS, e | LY 
THAT which at my Arraignment the other day I pleaded to the contrary, 
was not that I could be ſo unworthy to deny any ſyllable of that I had 


formerly profeſſed before ſo honourable Perſonages, nor out of any deſire 
that the leaſt thing might be concealed, which might ſerve for evidence to 


convince me of this foul fact, whereof I now ſtand accus'd and indicted, and 
whereof I formerly have, and now do moſt willingly and penitiently confeſs 
myſelf to be guilty ; my purpoſe then was only to gain time for the dif- 
poſing of ſome temporal affairs, and for the better e of my Soul 
for her departure from this Body; for that I ſhould long live, I neither 
expect, nor much deſire. And now, my Lords, if that may ſtand with the 
courſe of the laws of the land (whereof I am altogether ignorant) I will eaſe 
this Jury, the King's Counſel, and your Lordſhips, and will confeſs my- 
ſelf guilty of this Fa in the ſame manner as it is laid in the Indictment, 


Or if that may not be permitted by law, yet ſhall I give ſuch evidence 
_ againſt myſelf, as 1 ſhall not leave it needful in any poiht to be aggravated ; 


only in ſome circumſtances I will endeavour, if not to extenuate the fact, 
yet at leaſt to move your Lordſhips and this worthy Audience to pity my 
caſe; wherein as I know I can ſay nothing of ſubſtance that can help in a 
legal courſe of proceeding, ſo I much fear that thoſe circumſtances I would 
deliver, I ſhall not be able at full to expreſs my own thoughts, both b 

reaſon of my own imperfections, and alſo for that I lack the perfect ule 
of the phraſe of this wh But for that point, in ſuch paſſages as I 
ſhall not be underſtood in, I will humbly intreat your Lordthips in your 
wiſdom, and this Audience in their Charity to conceive, that my meaning 


is, to make a full and true relation of all the paſſages of this buſineſs, 


The firſt motive of this fatal accident was (as it is well known), that 
Turner playing with me at foils, now about ſeven years paſt at my Lord 
Norris's houſe in Oxfordfhire, put out one of my eyes, and that (as my 

ly and of ſet purpoſe, 


far, and not as one that would contend with a Maſter in his own profeſſion, 
and thereupon requeſted him, That he would play as with a Scholar; 
the order whereof,” tho' it be unknown to your Lordſhips, yet to divers 
honourable Perſonages that are preſent it is known to be, to ſpare the 
Face. After this loſs of mine eye, and with it the great hazard of the 


loſs of life, I muſt confeſs I ever kept a grudge of my Soul agaipt him, 


but had no purpoſe to take ſo high a revenge; yet. in the courſe of my 
revenge, I conſidered not my wrongs upon terms of Chriſtianity, for 
then I ſhould have ſought for other. ſatisfaction; but being trained up in 
the Courts of Princes and in Arms, I ſtood upon the terms of Honour, 
and thence befel this Act of Diſhonour ; whereby I have offend2d, 
ax Cats: 8 

2. My Prince. 

3. My Native Country; and 

4. This Country. 

5. The Party murder'd. 

6. His Wife; and 

. Poſterity. 

Carliel, now executed; and laſtly, 

9. My own Soul. 


And am now to die for mine offence. | | 

1. Firſt towards God; I hope that my earneſt prayer and ſupplications 
unto him, have (now at laſt) obtain'd his grace and pardon for this my 
horrible fin, for at my return from this place, the people (of whom I ex- 
pected ſcorn and diſgrace) did by their pity and clemency move that in 
me, which the pride of mine own heart would not till then ſuffer me to 
ſee; then I became to have a ſenſe and feeling of the foulneſs of my offence, 
which formerly I could not perſuade myſelf was any more than a juſt re- 
venge for ſo foul a wrong; and ſince that time ſuch inward comfort and 
conſolation have I felt in my ſoul, that I doubt not but that my hearty con- 
trition and true repentance is accepted before God, and that he of his 


mercy hath pardon'd mine offence. 


2. For my offence unto the King's Majeſty ; if I had more than my 
life to make ſatisfaction unto him, I would think myſelf happy: and this 
favour I requeſt of your Lordſhips, that the King may be truly informed 
of the ſincerity of my confeſſion, and of my hearty repentance, and if it 


pleaſe him not of his favour and clemency to pardon me this offence, yet I 


humbly deſire, That I may die in his grace and fayour, 

3. For mine own Country, let me intreat you that this my ſingular 
offence may not be laid as an aſperſion or blemith unto my Country; but 
that mylelt alone may bear the ſhame of it, and my Body the puniſhment. 

4. Of this Country, becauſe I do deſerve no favour, I defire that of 
Chriſtianity, you would be pleas'd to pity me as a repentant and ſorrow- 
ful man. 

5. For the party murder'd, my blood muſt ſatisfy the law, to which I 
ſhall add ſuch true repentance and hearty ſorrowtulneſs, as I hope, by 
Chriſt's mercy, will make ſatisfaction for my offence. 


I 


13. The Aryaigument of the Lord of Sanquire, 


| 


but ſince Graye had deceiv'd him, he would have not 


| Firſi, The indignity I received from ſo mean a man. 


10 Jae. I. (88 
n ele e fame, calf ler given alveady, 


and more, God willing, 1 will add unto it. 


8. For Carliel, his too much affection to me mile him too ſorward an 
executioner of my will and wicked purpoſe; but I hope by his repentance, 
he is pardoned his offences to God: in him I muſt confeſs: my ſin is 
doubled, and I pray God to pardon it me; for the manner of the murder, 
I neither commanded, nor gave allowance to piſtol him. But I confeſs, 
that at the requeſt of Carhel and Grape, I gave either of them a piſtol to 
bring themſelves vff, after uy ſhould kill him. For him who is now 
ſuſpedted, I proteſt before God and all this company, I never knew him, 
nor ow with him, nor dealt either directly or indirectly with him in all 
my life, „ WO 


9. Laſtly, For myſelf, I commit my: Body to the King, and my Soul 


But, my Lords, beſides mine own offence, which in its own nature 
needs no aggravation, divers ſcandalous reports are given out, which 
blemiſh my reputation, which is mote dear to me than my life. 

Firſt; That I made ſhew of reconciliation with Turner, the which I 


| proteſt is urterly untrue ; for what I have formerly ſaid; I do again aſſure 


your good Lordſhips, That ever after my hurt received, I kept a grudge 
in my. Soul againſt him, and never made the leaſt pretence of reconcilia- 


| tion with him; yet this, my Lords, I will ſay, that if he would have 


confeſſed and ſworn he did it not of purpoſe, and withal would have for- 
ſworn, arms, I woiu'd have pardoned him: for, my Lords, I conſidered 
that it muſt be done either of ſet purpoſe or ignorantly; if the firſt, I had 
no occaſion to pardon him; if the laſt, that is no excuſe in a maſter : 
and therefore for revenge of fuch a wtong, I thought him unworthy to 
bear arms. | | | ; 

The ſecond obloquy is, That to defer the revenge ſo long, argues an 
inveterate malice, and an ill diſpoſition. For the deſerring of my revenge, 
I anſwer, that at the receiving the hurt, I was fo aſtoniſh'd that I thought 
I had been flain; and by the opinion of my Phyſicians from Oxford and 
other places, my life was then in much danger for many days after; yet 
after ſome months recovering my ſtrength, and getting ſome caſe in mine 
eye, I went immediately over into France, and there continu'd two years, 
hoping of the recovery of mine eye again. At the King of Denmar#'s 
coming hither, I came out of France, and then hearing at F that 
Turner play d there before the two Kings; I muſt confels, that after thoſe 
prizes done, I ſought for him up and down: and if I had met him in any 
place of the Court, I was then reſolved to have run him through; though 1 
muſt confeſs the place had made my offence far greater. But miſſing him 
there that day, the next day I went after him to London, and there ſought after 
him for two days, but could not meet with him; the firſt news then I heard 
of him was, that he was gone into the Country unto the Lord Verriss, and 
ſo for that time I was prevented of my purpoſe. | Before his return I went 
into Scotland; and after my return again, [ laid about for him, ever intending 
all this while, to have acted it myſelf. But ſeeing the difficulty of it, both 
for that I was well known about the J/Þite-friers, where he dwelt and kept 
ſchool, and yet did not myſelf know Turner, but carried others with me for 
my direction, I afterward agreed with two of my Countrymen, who under- 
took the acting of this tragedy ; but nothing enſued upon it, and therefore 
I deſire I may conceal their names. After this, my occaſions call'd me over 
into France and other rs fo that my reſidence in this Country was very 
little, till now at laſt I dealt with this unfortunate Carliel, who took unto 
him. one Graye for his partner, and brought him unto me; and thoſe two 
directed to take a lodging in the Fryers, the better to diſcover how myſelf 
might come to revenge myſelf on the perſon of Turner. But after ſome 
delay they told me, I could with no conveniency come myſelf to do it; 
but they ſaid, they would undertake it: to which I aſſented, but pre- 
ſcribed neither time nor manner how they could effect it. After this, 
Graye fell quite off, and went to the Ships for Denmark, which Carliel 
came and told me, and withal that Turner was then gone out of town 
| c y but himſelf, and 
would affuredly kill him at his return, tho' it were with the loſs. of 
his own life. But I being long delay'd by two others whom formerly 1 
ſpake of, and now alſo by theſe two, and ſeeing Graye gone, I thought 
that Carliel had ſpokem this but to give me content, and the more to in- 
ſinuate himſelf into my favour, fo that I left him without any further di- 
rection, or much regard to his ſpeech ; and never heard more of him till 
I heard that Turner was ſlain; the time whereof, and the manner, I proteſt 
before God and his Angels, I was altogether ignorant of; for had I expected 
it to have been done, I would not have ſtay'd myſelf here at the laſt caſt, 
for before that time I could with eaſe have gone over into France, for I had 
a licence to travel, and for tranſporting ſome horſes. of, 

Another aſperſion is laid on me, that this was God's juſt.judgment, for 
that I was an ill-natured fellow, ever revengeful and delighted in blood. 
To the firſt, 1 confeſs I was never willing to put up a wrong, here upon 
terms of honour I might right myſelf, nor never willing to pardon where 
I had a power to revenge. Jo the ſecond I ſay, that I was never guilty 
of blood till now, yo have had occaſion to draw my ſword both in the 
field, and upon ſudden violences, and have both given and receiv'd hurts, 
and yet was never guilty of blood unto death till now; only I muſt confeſs 
that upon commiſhon from the King to ſuppreſs wrongs done me in m 
own Country, I put divers of the Jahnſans to death; but for that, I 
hope, I ſhall need neither to aſę God nor man forgiveneſs. an. 

Laſtly, The objection that fince my Impriſonment I have attempted, b 
the means of my rms, to break priſon and eſcape, a courſe which 
I proteſt upon my ſalvation was never moved unto me by any, nor did1 
ever lodge ſuch a thought in my breaſt ; and for the further confirmation 
of that, I refer *r unto the Marſhal, and his Officers, who in the 
Priſon have ſeen and beſt know my deportment during my impriſonment. 

Thus, my Lords, have I troubled you with a tedious diſcourſe, where- 
of I knew no circumſtance can in any point of law do me any good, nor 
would I be thought all this while to plead for my life; my deſires only are, 
that my life might ſatisfy for mine offence, and that my reputation might 
not be left defamed. 

Laſtly, my Lords, and the reſt of the honourable and worſhipful pre- 
ſence, P Jeſs in Charity, that you will conſider theſe few circumſtances 
to move you to pity. 
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Db, The continual blemiſh I received thereby. a 
%, Unto this, I add my voluntary and free confeflion. Let me now 
axed my laſt requeſt to your Lordſhips, that the King may be truly 10- 
formed of theſe things. Contrition, Confeſſion, and Satisfaction are the 
means to obtain pardon from God for our fins; and theſe many times do 
move the mercy of Princes, which if his Highneſs ſhall extend to me, I 
ſhalt deſire my lift may be ſpent to do him ſervice; or if not, I hall moſt 
willingly ſubmit myſelf to his Majeſty's good pleaſure, and yield to die. 


The Lord Sanguire having ended his ſpeech, Sir Fi aricis Bacon ſpake as 
Sb; ifs heh on 555 %%% , 
In the caſe of life and death the Jury's part is in effect diſcharged ; for 
after a frank and formal confeſſion their labour is at an end: fo that what 
hath been ſaid by Mr. Attorney-General, and ſhall be by myſelf, is rather 
convenient than neceſſary. | OTE ROE 
My Lord Sanguire, your fault is great; it cannot be extenuated, and it 
needs not be aggravated ; and (if it needed) you have made fo full an anato- 
my of it, out of your own feeling, as it cannot be match'd by myſelf, or 
env man elſe out of a conceit. | 3 


E This Chriſtian and penitent courſe of yours, draws me thus far, that 1 


agree, that even in extreme evils there are degrees: ſo this inſtance of your 
offence is not of the higheſt ſtrain; for if you had ſought to take away a 
man's liſe for his Vineyard as Ahab did, or for Envy as Cain did, or to pol- 
ſeſs his Bed as David did, ſurely this offence had been more odious. Your 
remptation was revenge, which the more natural it is to man, the more 
Rave laws, both divine and human, ſought to repreſs it: (ibi 92 
But in one thing you and I ſhall never agree, that generous ſpirits (you ſay 
are hard to forgive ; no, contrariwiſe, generous and magnanimous ſpirits 
are readieſt to forgive; and it is a weakneſs and impotency of mind to be 
unable to forgive. | Af wes 
But to the purpoſe; howſcever murder may ariſe upon ſeyeral motives 
leſs or more odious, yet the law both of God and Maa involves them in 
one degree; and therefore you may read that in Job's caſe, which was a 
murder upon revenge, and match'd with your caſe; he for a dear brother, 
and you for a dear part of your own blood; yet there was a ſevere charge 
given, it ſball notafs unpuniſhed. pee, 
And certainly the circumitance of time is heavy unto you; it is now five 
years Gace this unfortunate man, Turner, be it upon accident or deſpight, 


gave the provocation, which was the ſeed of your malice. All paſſions are 


aſſuaged with time; love, hatred, grief, &c. all fire burns out with time, 
if no fewel be put to it: for you to have been in the gall of bitterneſs ſo 


long, and to have been in a reſtleſs caſe of his blood, is a ſtrange je ae: | 
An 


I muſt tell you plainly, that I conceive you have ſuck'd thoſe aftec- 
tions of dwelling in malice rather out of Baß, and outlandiſh manners, 
where you have converſed, than out of any part of this Ifland of England 
and Scotland. | . | 
But now farther, my Lord, I would have you look a little upon this 
offence in the glaſs of God's judgment, that God may have the glory. 
You have friends and entertainment in foreign parts: it had been an ea 
thing for you to have ſet Carliel, or ſame other blood-hound on work, 
when your perſon had been beyond the ſeas ; and ſo this news might have 
come to you in a pacquet, and you might have ſo looked on how the ſtorm 
would paſs: but God bereav'd you of this providence, and bound you here 
under the hand of a King, that is, though abundant in clemency, yet no 
leſs zealous of juſtice. | 
Again, when you came in at Lambeth, you might have perſiſted in the 
denial of the procurement of the fact, Carliel (a reſolute man) might have 
cleared you: for they that are reſolute in miſchief, are commonly obſtinate 
in concealing their procurers ; and fo nothing ſhould be againſt you but 
preſumption. But then God, to take away alf obſtruction of juſtice, gave 
you the Grace (which ought indeed to be more comfort unto you than any 
0 or device, whereby you might have eſcaped) to make a clear con- 
on. | 

Other impediments there were not a few, which might have been an in- 
terruption to this day's juſtice, had not God in his providence removed them. 
ut now, that I have given God the honour, let me allo give it where 
it's next due, which is to the King our Sovereign. 

This murder was no fooner committed, and brought to his Majeſty's 
ears, but his indignation (wherewith at firſt he was moved, ) caſt himſelf pre- 
ſently into a great deal of care and providence to have juſtice done. 
Hir, came forth his proclamation, ſomewhat of a rare form, and devi- 
ſed and in effect directed by his Majeity himſelf, and with that he did pro- 
fecute the offenders (as it were) with the breath and blaſts of his mouth. 
Then did his Majeſty ſtretch forth his long arms, (for Kings you know 
have long arms) one of them to the ſea, where he took Gray tipped for 
Sweden, who gave the firſt light of teſtimony ; the other arm to Scotland, 
and took hold of Cariiel, ere he was warm in his houſe, and brought him 
the length of this kingdom under ſuch ſafe watch and cuſtody, as he cou'd 
have no means to eſcape, nor learn no leſſons to ſtand mute; in which caſe 
perhaps this day's juſtice might have received a ſtop. So that I may con- 
clude that his Majeſty hath hew'd himſelf God's true Lieutenant, and that 
he is no reſpecter of perſons, but Engliſh, Scots, Noblemen, Fencer, (which 
is but an ignoble trade) are all to him alike in reſpect of juſtice. 

Nay, I may ſay farther, that his Majeſty hath had in this matter a kind 
of prophetical ſpirit; ſor at what time Carliel and Gray, and you, my Lord, 
2 were fied no man knew whither, to the four winds ; the King ever 
pake in a confident and undertaking manner, that whereſoever the offend- 
ers were in Europe, fie would produce them forth to Juſtice ; of which 
words God hath made him maſter. 

Leftly, To return to you, my Lord, though your offence hath been great, 
your confeſſion hath been free, and your behaviour and ſpeech full of diſ- 
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(90) 
oretion ; and this ſheweth, thit though you could not reſiſt the temptation, 
yet you bear a geherous and Chriſtian mind, anſwerable to your noble Fa- 
mily of which you ate deſcended,” This I commend in you, and take it to 
be an aſſured teſtimony of God's mercy and favour; in reipect whereof all 
worldly thiogs are but traſh : and ſv it is fit for you, as your ſtate now 
{tands, to account them. | 

Then being demanded, whether he would ſpeak any more for himſelf, 
he ſaid, no; only deſired that the King might be made acquainted with 
what he had already ſaid. 

Whereupon Judgment being required for the King; 

Mr. Juſtice Telverten gave Sentence of death againſt him as ſolloweth: 


My Lord Sanquire, | h 
You are a Nobleman of Scotland, and (as I have heard yourſelF ſay) a 

Baton of above three hundred years antiquity ; which I believe to be.true. 
But now you have moſt wonderfully diſhonoured the Nobility of your an- 
cient Houſe by this unhappy action; an action of murder ſo baſe and fo 
barbarous, as the like I never heard of, nor ſcant the like a man ſhall 
never read of. | | 
The manner of it is ſuch, as is exceeding ſtrange : done upon the ſud- 
den ! done in an inſtant ! done with a piiiol ! done with your own piſtol ! 
under the colour of kindneſs : As Cain talk'd with his brother el, he 
roſe up and flew him, | 
- Your executioners of the murder left the poor miſerable man that was 
murdered no time to deſend himſelf ; no time to pray for himſelf ; ſcant 
. to. breathe out theſe laſt words, Lord have mercy upon ine | 

he ground of this malice that you bore him, grew not out of any of- 
fence that he ever willingly gave you, but out of the pride and haughtineſs 
3 own ſelf; for that in the falſe conceit of your own ſkill, you would 
needs importune him to that action, the ſequel whereof did moſt uuhap- 
pily breed your blemiſh, the loſs of your eye, 1 7 


And you have proſecuted this malice very long; for you ſollicited others, 


four or five years at the leaſt, to have committed this foul and heinous 
murder. And this your fault is far greater than if you had committed the 
fact yourſelf; for then it had been but your own ſingle murder ni; but 
now have you made them who were the executioners of your malice, mur- 
derers alſo with you: ſo you have made their bodies ſubject to the juſtice 
of man, and their ſouls ſubject to the juſtice of God, which, without his 
great mercy, they muſt endure, 

All theſe circumſtances do exceedingly aggravate your offence, 

This offence of yours is called one of the crying fins; for God ſaid un- 
to Cain, The voice of thy brother's blond (a ſtrange phraſe, a voice of blood!) 
crieth unto me from the ground. EE | 

And for the puniſhment of jt, it is faid elſewhere in the ſacred Word of 

— ſbeddeth man's blood, by man ſhall his blagd be ſhed. Again, 
But this puniſhment of blood is not indeed to ſhed blood; for it is better that one 
ſhould die by the law, thau many without it. 

You are, my Lord, to take a ſerious conſideration of the ſhort eſtate of 
your life wherein preſently you ſtand ; for by the juſtice of the Law, you 

muſt ſuffer the pains of death, and be aſſuredly perſuaded, the time is not 


far off: for tho” the King be exceeding merciſul, yet is he alſo exceeding 


juſt. And he hath had ſuch an extraordinary care of juſtice in this caſe, 
that tho? it were plotted by you, my Lord, that the murderer ſhould eſcape, 
and fly into his own country of Scet/ard, far remote from the juſtice of the 
Law of England ; yet his Majeſty's care bath ſo purſued him, that there he 
was quickly CL Ing: and that country ur be no protection for him. 
Nay, his Majeſty moſt religiouſly, and moſt like a juſt Prince, proteſted, 
that if he were in any part of Chriſtendom to be found, he would ſurely 
have him; fo zealous is he of juſtice in this ſo heinous an offence of mur- 
der. And in a matter that concerns juſtice, he reſpects not his own na- 
tive nation of Scotland, more than he doth his own hereditary Realm of 
England. 

herefore, my Lord, prepare yourſelf to die; and tho' the manner of 
your death be by the Law of England unfitting (as you perhaps may think) 
for a man of your Honour and Blood, yet ſurely it is fit enough for aman 
of your merit and offence, And the Law of England makes no difference 
of ſubjects in matters of Felony for the manner of their deaths, when there 
is no difference of ſubjects in the manner of their offences; and not where, 
but how a man dieth, maketh to the purpoſe : for the way to Heaven is of 
like difference from all places. And, indeed, there is no death miſcrable, 
which the death of the ſou! doth not follow. 
Death is the way of all the world, the paſſage of all the earth, and the 
end of all men; and not men alone, but all worldly things are mortal, the 
ſoul of man only excepted. 

Therefore, my Lord, provide carefully that your ſoul may have a good 
and godly departure from the body, which will ſurely be by your unfeign- 
ed conſeſſion and earneſt repentance of all your fins, and eſpecially of this 
moſt bloody, this moſt heinous and crying fin, by your humble calling and 
crying upon God for his mercy and forgiveneſs, and by confident and ſted- 
faſt faith in Chrift Jeſus, to receive and accept it. 

For repentance is an act of all acts, and faith in the mercies of God is 
the Star that goeth before the face of repentance, and very exceeding avail- 
able by theſe three ſyllables, peccavi. 

And fo with this ſhort Exhortation I will end; and wiſh, whatſoever 
your life hath bcen heretofore, yet that your death may be happy now. 

And ſo I will proceed to Judgment, G | 


You have been indicted as acceſſary to wilful murder, as aeceſſary in 
procuring the murder; and upon this Indictment you have been arraigned, 
and upon your arraigument you pleaded not guilty ; but ſtnce, upon better 
adviſement and judgment, you have confeſſed the fact: The Court there- 
fore doth award, That you ſhall be had (rom hence to your former place of 
Impriſonment, and from thence to the place of execution, and there be 
hanged till you be dead. And God have mercy upon your foul, 

And then the Judge ſpeaking to the Sheriff, ſaid, Mr. Sheriff, ſee exe- 
cution be done“. 


* 1 . . . 
8 * og a — for apprehending of him: the Archbiſhop of Canterbury and ſeveral great men interceded for him in vain; nothing conld avail with the King 
Ae rm * Ot ought the making him an example was neceſſai y to curb the inſolence of the Scots, who had already committed ſundry ontrages in England. It is thought 
reed. og * contributed to this murder, was, the Lord Sanguires being at the Court of Henry King of France, who aſked him, Ila he lot bis exe? He told him, It vas 
a /werd. The King replies, Doth the man live? This queſtion made ſuch an impreſſion upon the young Lord, that at his return to England he cauſed Turner to 
dee The Complete Hiſtory of England, vol. II. p. 688. and Rapin, vol. N p- 330. d ve. | 
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On Momday following, dn eing St. Peter's Day, the 29th of June, 1612, 
the Lord Sanquire was brought from the Priſon ſomewhat early in the 
Morning, into the Great Patace-Yard, before *. 
there to ſuffer Death on a Gibbet erected for that 
aſcended the Ladder, he ſpake to the People a good while, excuſing him- 
ſelf for the Fact no otherwiſe than formerly he had done at the Ming s- 
Bench Bar: Aſking God and the World Forgiveneſs for the ſame, pro- 
_ teſting his Deteſtation thereof, now that he truly underſtood the Foulneſs 
of it; affirming, that till he firſt was brought to his Trial, the Devil bad 
ſo far blinded his Underſtanding, that he could not apprehend that he had 
doneamiſs, or otherwiſe than was fitting for a Man of his Rank and Qua- 
Yity, having been trained up in the Wars, and lived the Life of a Soldier, 
which Sort of Men, he ſaid, ſtood more on Points of Honour than Reli- 
gion. He humbly thanked God that had opened his Eyes, and given him 
. the Grace to ſee his Offence, and truly to apprehend the Foulneſs of it. 
At length, be profeſſed himſelf to die a Roman Catholick, and deſired all 
Roman Catholicks there preſent to pray for him. He ſaid, that for world- 
1y reſpects, he had long neglected the public Profeſſion of his Faith in 
that kind, and he thought God was angry with him for it ; and he knew 
not but God might inflict this juſt Puniſhment upon him for that Ne- 
glect; and therefore he adviſed all Men that ſtood fo affected in Heart, 
not to procraſtinate nor delay; for Delays, he ſaid, are dangerous. The 
Religion, he ſaid, was a good Religion, a ſaving ws e and if he had 
been conſtant in that Religion, he was verily perſuaded he had never fal- 
len into that Miſery. | . 8 

So falling to his Prayers for a while in private, and after in publick 
praying for the King and Queen, their Royal Iſſue, and the State both of 
England and Scotland, with the Lords of the Council and Church, he ſub- 
mitted himſelf to the Will of the Executioner ; who caſting him off the 
Ladder, ſuffered him there to hang a long Time, that People in this great 
Man might take Notice of the King's greater Juſtice, 

Note, That this Lord was tried by the Country, but challenged his 
Trial by Peers, which was denied him, becauſe though he were a Lord 
in Scotland, yet he was no Lord of the Parliament here in England, nor 
had any Engliſh Barony, 

Note alſo, That Carliel, and another with him, but whether it were 
Gray or no, I cannot certainly affirm ; but ſure I am, it was one that was 
with Carliel when he did the Fact (and I take it to be my Lord's Page), 
were hanging on two Gibbets ſet up in Fleet-Street, over againſt the great 
Gate of the Yhite- Friars, very early in the Morning, before the Lord 
Sanguire had his Trial “. | 8 5 

Note alſo, That one of thoſe Gibbets was higher than the other by the 
Length of a Man, or thereabouts; and I demanding the Reaſon thereof, 
was anſwered by a Stander-by, that the Manner of Scotland is, that when 
a Gentleman is hanged with a Man of meaner Quality than himſelf, the 
Gentleman hath the Honour of the higher Gibbet, and thinks himſelf 
much wronged if he be not ſo diſpoſed of, Whether this Anſwer was ſe- 
rious, or by way of Scorn, let him that deſireth to be reſolved by Enquiry 
reſolve himſelf. : 

Sir Edward Coke, in his ninth Report, p. 117, & ſeq. gives the fol- 


lowing Account of 
| The Lord Sanchar's Caſe. 

FeOert Creighton, Lord Sanchar t, a Baron of Scotland, of his Malice 
prepenſe at Wefminfter, in the County of Middleſex, incited and pro- 
cured Robert Carliel to kill John Turner, who accordingly aſſociating him- 
ſelf with one James Irweng, the 11th of May now laſt paſt, killed the ſaid 
ahn Turner within the City of London. And the King in his Zeal to 
Fre in this Caſe, immediately ſent for the two Chief- Juſtices and 
Chief-Baron, and commanded there ſhould be ſpeedy proceeding againſt 
the Lord Sanchar, according to Law. To which the Juſtices anſwered, 
That the Lord Sanchar era, Fon an Acceſſory in this Caſe, and therefore 
he (a) could not by Law be convicted before the principal is attaint- 
ed; but if the principal could be apprehended, then both might be at- 
tainted with more Expedition than could be, if the principal ſhould be at- 
tainted by Utlagary. Then it was aſked, how the Lord Sanchar, being 
an ancient Baron of Scotland, ſhould be tried: And it was anſwered by 
them, That none within this Realm of England is accounted (6) a Peer 
of the Realm, but he who is a Lord of the Parliament of England; for 
every Subject either is a Lord of the Parliament, or one of the | Sup Fog 
and the Lord Sanchar was not a Lord of the Parliament within this King- 
dom, and therefore ſhould be tried by the Commons of the Realm, vix. 
K nights, Eſquires, or others of the Commons; and therewith agree our 
Books, as well ancient as others, (c) 11 E. III. Brief 473. 8 R. II. 
(4) Proceſ. pl. ult. (s) 20 E. IV. 6. a. b. 20 El. (F/) 360. Then the King 
asked, in what Court, after the principal is attainted, the Lord Sanchar 
ſhould be tried ? And the Juſtices anſwered, that foraſmuch as the Pro- 
curement was in Middleſex, it was moſt convenient to try him in the 
King's-Bench. And thereupon the King reſolved, that he ſhould not be 
committed to the Tower, but to the Priſon of the King's-Bench, where 


he might be, if Occaſion required, ſooner and eafier examined, than if 


he ſhould be committed to the Tower: And the King commanded the 
ſaid Juſtices, that al! things ſhould be prepared for the legal Proceeding ; 
and that he would endeavour to cauſe not only the principal, but others 
alſo who might diſcover the Truth of the Fact, to be apprehended. And 
thereupon the ſaid Chief- Juſtices conferred with the other Juſtices of the 
King's-Bench, before whom the Lord Sanchar ſhould be tried. And be- 
fore them divers Queſtions were moved concerning the legal proceeding in 
this caſe. 1. Upon the Statute of (g) 2 E. VI. c. 24. by which it is en- 
ated, as to this Point in this Manner: And farther be it enacted by 
the Authority aforeſaid, That where any Murder or Felony hereafter 
« ſhall be committed or done in one County, and another Perſon or more 
« ſhall be Acceſſory or Acceſſories by any manner of wiſe to any ſuch 
Murder or Felony in another County, that then an Indictment found or 
« taken againſt ſuch Acceſſory, or Acceſſories, upon the Circumſtance of 


® See the Record of the Conviction of Carle! and Traveng, in Coke's ninth Report, p. 114. 
75% Co. Lit. 16. b. 7 Co. 15. a. Calvin's Caſe, 2 Inſt. 3 Inſt. 30. 
{e) 7 Co. 15, b. Calvin's Caſe. Br. Noſme de Dignity 49. 
{i} 3 Inſt. 103. 3 Mar. Br. Oyer and Termin. 8. 4. Init. 73. Cowley 66. Poſtea 118. b. 


+ Wilſon's Hiſt. p. 59, 60. (a) 4 Co. 43. b- 
Proceſs 224. 7 Co. 15. b. Calvin's Caſe. 


261. b. g 2&2 E. VI. c. 24. 3 Inſt. 113. {b} 3 Inſt. 48, 49. 


&) Stanf. Cor. 35. a. 4 nit. 73. Fitz. Aſſiſe 246. Br. Eſcape 21. Br. Juriſdict. 66. Poſtea 118. b. Br. Judges, Juſtices, &c. 16. 
{n) H. P. C. 165. Cawley 66. 3 Inſt. 103. Antea 118. a. 3 Mar. Br. Oyer & Terminer 8. 


% Kelw. 159. a. b. Dy. 187. pl. 6. 11 Co. 59. a. b. 65. a. 1 Roll. Rep. 92. B. forcible Entre 27. Dall. 25. pl. 8. Dall. in Kelw. 204. pl. 2 Dall. in Naſh. pl. 2. 
p H. P. C. 156. 3 Inſt. 27. 4 Inſt. 73. 


258, 259. m/ Cr. El. 601. 697. Cawl. 258, 259. Savil 134. H. P. C. 165. 


4 Inſt. 73. 
Fitz Entre 44. Br. Reſtitut. 11 Dalt. Juſt. c. 314. Jenk. Cent. 197. 221. 


Br. Eſcape 21. Br. Juriſdiction 66. 27. AM. pl. 1. Br. Judges, Juſtices, &c. 16. Antea 118. a. 


1. Poſt. 121. 4. 4 2 Inſt. 550. 568. I. P. C. 157. Co. Lit. 134. b. 


De Arran df the Lo Sanquire, 


—_— 


1 Hall great Gate, 
urpoſe; where being | 
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| this Statute, divers (H) 


ſuch Matter before the Juſtices of the Peace, or: other Juſtices or Com- 
miſſioners, to enquire of Felonies, where ſuch Offence- of Abe or 
Acceſſories in any manner of wiſe ſhall be committed or done, ſhall be 
as good and effectual in Law, as if the principal Offence. had been com- 
mitted or done within the ſame County where ſuch Indictment ſhall be 
found : And that the Juſtices of Gaol-delivery, or Oyer and Terminer, 
or two of them, of or in ſuch; County where the Offence of any ſuch 
Acceſſory ſhall be hereafter committed and done, upon ſuit to them 
made, ſhall write to the Cu/tos Rotulrram, or Keepers of the Records, 
where ſuch Principal ſhall hereaſter attainted or convicted, to cer - 
tify them whether ſuch principal be attainted, convicted, or otherwiſe 
diſcharged of ſuch principal Felony; who upon ſuch writing to them, or 
any of them directed, ſhall make ſufficient Certificate in writing, under 
their Seal or Seals, to the ſaid Juſtices, whether ſuch Principal be attainted, 
convicted, or otherwiſe diſcharged, or not. And after they that fo 
ſhall have the Cuſtody of ſuch Records, do certify that ſuch Principal is 
attainted, convicted, or otherwiſe diſcharged of ſuch Offence by the 
Law; that then the Juſtices of Gaol-delivery, or of Oyer and Termi- 
ner, or other there authoriſed, ſhall proceed upon every ſuch Acceſſory, 
in the County or Counties where ſuch Acceſſory or Acceſſories became 
Acceſſory, in ſuch manner and form as if both the ſaid principal Of- 
fence and Acceffory had been committed and done in the faid County 
where the Offence of the Acceſſory was or ſhall be committed or done, 
And that every ſuch Acceſſory, and other Offenders above expreſſed 

ſhall anſwer upon their Arraignments, and receive ſuch Trial, Judg- 
ment, Order, and Execution, and ſuffer ſuch Forfeitures, Pains and 
Penalties, as is uſed in other Caſes of Felony; Any Law or Cuftom 
to the contrary heretofore uſed in any wiſe notwithſtanding.” And upon 
Queſtions were moved; 1. If the Indictment in 
the County of Middleſex of the Acceſſory ſhould recite, that the principal 
was indicted before Commiſſioners of Oyer and Terminer in the City of 
London, (as in Truth he was) or if the fndiflment ſhould recite in facto, 
that the principal committed the Murder in London, &c.? And it was 
reſolved, that the Indictment in Middleſex ſhould recite, de facto, that the 
Principal committed the Murder in London. For the recital, that the Prin- 
Cipal is indicted of Murder in London, is no direct Affirmation that the 
Principal committed the Murder; for the Indidment is but an Accuſa- 
tion, and in lieu of the King's Declaration, which may be true or falſe ; 
and this agrees with former Precedents. And accordingly the Indictment 
was drawn ; upon which the Acceſſory was convicted, as appears before 
by the Indictment itſelf, _ | 

2. The ſecond Queſtion moved upon the Statute, was, If the ( i) Juſ- 
tices of the King's-Bench are within theſe Words, Juſtices of Gaol- de- 
livery, or Oyer and Terminer? And it was objected, That the King's- 
Bench is the higheſt Court of ordinary Juſtice in criminal Cauſes within 
the Realm, and paramount the Authority of Juſtices of Gaol-delivery, 
and Commiſſioners of Oyer and Terminer; and as it is held in 27 AF. 1. 
is (4) more than the Eyre; for they ſhall examine the Errors of the Juſ- 
tices in Eyre, Gaol-delivery, and Oyer and Terminer; and therefore in- 
aſmuch as the Juſtices of the King's-Bench are paramount and ſuperiors 
over all the others, they cannot be included within their Inferiors, viz, 
Juſtices of Gaol-delivery, or of Oyer and 'Ferminer. Alſo, the Juſtices 
of the King's-Bench have a diſtin and ſupreme Court; and the ſuſtices 
of Gadd els and Oyer and Terminer, other diſtin and ſubordinate 
Courts. And therefore it was adjudged, Hill. 30 El. Reg. in the King's- 
Bench, that where R. (I) Smith was indicted of Forgery of a falſe Deed 
at the Seſſions of (m) Peace in the County of Oxford; and the Statute of 
5 El. c. 14. which inflicts the Puniſhment, and upon which Act the In- 
dictment was grounded, provides, that the Indictment ſhall be taken be- 
fore Juſtices of Aſſize, and Juſtices of Oyer and Terminer : And although 
the Juſtices of Peace by their Commiſſion have Power to hear and deter- 
mine Felonies, Treſpaſs, Sc. and have an expreſs Clauſe ad audiendum 
& terminand”, ſo that they are, as it was urged, Juſtices of Oyer and 
Terminer ; yet it was 3 per tot cur, that becauſe there was a Com- 
miſſion of Oyer and Terminer known diſtinctly by that Name, and the 
Commiſſion of the Peace known diſtinctly by another Name, that the ſaid 
Indictment was not well taken, and therefore was quaſhed. But it was 
reſolved, that the (.) Juſtices of the King's-Bench are the ſovereign Juſ- 
tices of Goal-delivery, and of Oyer and Terminer ; and therefore the 
are included within the ſaid Words: And therefore it is held in 7 E. IV. 
18. a. & 4 H. VII. 18. that if an Indictment of forcible Entry be removed 
into the King's-Bench, the Juſtices of the King's (o) Bench ſhall award 
Reſtitution; and yet the Statute of 8 H. VI. c. 9. ipeaks only of Juſtices 
of the Peace; but the Reaſon is. becauſe they have the ſovereign and ſu- 
preme Authority in ſuch Cafes. And according to this Reſolution, the 
Juſtices of the King's-Bench wrote according to the ſaid Act to the Juſ- 
tices of Goal- delivery in London, before whom the Principal was, &c. 
who certified the Record, &c. as appears before at large, 

3. It was moved, if the Lord Sanchar could not in Term-time be indict- 
ed, arraigned, and convicted, at Newgate before Commiſſioners of (p) 
Oyer and Terminer for the County of Middleſex, and it was reſolved he 
could not; for the King's-Bench, as has been ſaid, is (4) more than 
Eyre, and therefore in (r) Term-time no Commitioner of Oyer and Ter- 
miner, or Gaol-delivery, by the Common Law, can fit in the ſame Coun 
where the King's-Bench fits; for () in preſentia majeris ceſſat potgſt mi- 
noris, and therewith agrees 27 , p. 1. But Carliel and [rweng were 
indicted and attainted in London, where the Murder was committed, be- 
fore Juſtices of Oyer and Terminer in the (t) Term-time, becauſe in an- 
other County than where the King's-Bench fits. L 

4. It was moved, if the Lord Sanchar being indicted in the King's- 
Bench, if there muſt be (u) fifteen Days for the return of the ve. fa. for 
if fifteen Days are 3 he cannot be arraigned this Term. And it 
was reſolved not, becauſe the Offence was committed in Midaleſex, where 
the Court fits ; but if the Indictment had been taken in any other County, 


N 


{c} 7 Co. 15. b. 16. a. Calvin's Caſe. {d) Fitz. 


{f} 7 Co. 15. b. 23. a. Calvin's Caſe. Dy. 360. pl. 6. Co. Lit. 
{!} Cro. El. 78. 697. 3 Inſt. 103. Cawl. 


797 Stanf, Cor. 35. 2. 4 Inft. 73. Fitz. Aſſiſe 346. 


{r,' 10 Co. 73. b. 3 Inſt. 27, 2 io Co. 73. b. 2 Inſt. 26. 166. 


and 


und removed thither, there ought to be fifteen days, &ec. and therewith 
ES — and the x. uſage of the ſame Court. 

5. It was reſolved, | | 

James Irtueng was commanded or procured by the Lord Sanchar to commit 
| the murder; but that he aſſociated himſelf to Robert Carliel who was procured 
by him, that the (v) beſt way is to indict the Lord Sanchar, as acceſſory to 
Nobert Carliel only: for Indictments which concern the life of men ought 
to be framed as near the truth as may be, & eo potius, becauſe they are to 
be found by the oath of the Grand Inqueſt, which finding is called (x) ve- 
| rediflum, quaſi dictum veritatis; and yet it was reſolved, that if one is in- 
dicted as acceſſory to (y) two, and he is found acceſſory to one, the ver- 
di& is good. Vide the Statute of V. I. c. (=) 14. by which it is enacted, 
That none be outlawed upon appeal of commandment, force, aid, or receit, until 

he that is appealed of the deed be attainted, ſo that one like law be 575 therein 
| through the Realm which is but an affirmance of the common Law : for 
there cannot be an acceſſory unleſs there be a principal, no more than 
there can be-a ſhadow unleſs there be a body. But this word appeal has 
two ſignifications in law; one general, and that is taken for an accuſa- 
tion, generally, and accuſatio ef duplex, either by Inquiſition, i. e. by Indict- 
ment, and that is at the ſuit and in the name of the King; or by the party, 
and in his name, as in appeal by Writ or Bill: or by Appeal, i. e. accu- 
ſation of an approver; and therewith * all our books, and Stam. J. 2. de 
Plac cor c. 52. f. 142. B. where he faith, after the confeſſion of the Crime, 

the Felen may appeal, /. accuſe others coadjutors with him to do the Fe- 
lony; and in this particular ſenſe for accuſation of the party it is oftner tak- 
en. And as there are two mannet of Accuſations fo there are two manner of 


the other at the ſuit of the party ; and both theſe attainders are in two 
| manners, one after appearance, and the other upon default after appear- 
| ance, two ways, /. either by verdict or confeſſion ; and at the ſuit of the 
| party, a third way. , by battle, upon default by proceſs of outlawry, 
where judgment is given by the (a) Coroners, or by thoſe whom an act 
of Parliament and cuſtom have enabled. And in the Statute of /. (5) I. 
| theſe words, upen appeal of commandment, &c. are to be intended of an 
accuſation generally, ſ. by inditment, as by Writ or Bill, &c. and theſe 
words, until he that is appealed of the deed be attainted, are meant of all 
| manner of attainders, either at the King's ſuit, or at the ſuit of the 
party, and cither upon appearance cr upon default. And afterwards in 
the ſame Act, proviſion is made for the appeal of the party, which im- 
plies that the word appeal ſhall be taken in the general ſenſe. 
6.1t was reſolved, that if the principal is (c) erroneouſly attainted, either 
for error in the proceſs, or becauſe the principal * out of the Realm, 
Sc. is outlawed, or that he was in priſon at the time of the outlawry, Cc. 
the acceſſory ſhall be attainted, for the attainder againſt the principal 
Hands till it is reverſed ; and therewith agrees (d) 2 R. III. 12. the reſoluti- 
on of all the Juſtices in the King's-Bench : And in 18 E. IV. 9. b. the (e) 
principal was erroneouſly outlawed for Felony, and the acceſſory taken, in- 
= dicted, arraigned, — attainted, and hanged; and afterwards the prin- 
= cipal reverſed the outlawry, and was indicted and arraigned of the ſaid Felony, 
| and found not guilty, by which he was acquitted ; and all this appears in 
the ſaid book. Then it will be demanded, that foraſmuch as there cannot 
be an acceſſory, unleſs there is a principal, and in this caſe there is no prin- 


father had forfeited by the ſaid. unjuſt attainder? To that it is to be an- 
= ſwered, that the heir may enter, or have his action; for now upon the 
matter by act in law, the attainder againſt his father is without any writ 
WW of error utterly annulled, for by the reverſal of the attainder againſt the prin- 
cipal, the attainder againſt the acceſſory, which depends upon the attainder 
of the principal, ipſe facto is utterly defeated and annulled ; and this notably 
appears in an ancient book, in the time of E. I. tit. Mort-daunceſt. 46. 
where the caſe is, A was indicted of Felony, and B. of the receipt of A. 
A. eloined himſelf (and is outlawed): B. was taken, and put himſelf | 
upon inqueſt, and found guilty, for which B. was attainted, and hanged, 
and the 3 entered, as into his eſcheat; and afterwards A. came, and 
reverſed the outlawry, and pleaded to the felony, and was found not guilty, 
by which he was acquitted ; whereupon the heir of B. brought a () Mort- 
daunceter againſt the Lord by eſcheat, who came and ſhewed all this mat- 
ter, and there was a demur upon it; and it was awarded, that the heir of 
B. ſhould recover ſeiſin of the land; for if B. was now alive, he ſhould 
go quit by the acquittal of A. becauſe he could not be receiver of a felon, 
when A. is no felon; and all this appears in the ſaid book. Vide 4 E. III. 
36. ö. in Dower 43 E. III. 3. a. in Aſiſe & Reideſ. 8 H. IV. 4. II H. IV. 4. 
4 E. IV. 20. GE. IV. 9. 13 E. IV. 4.9 H. VI. 38. b. 8 H. VII. 10. & vide 
the caſe of ſentence (g) of deprivation of one, and preſentment, inſtitution, 
and induction of another; and after by relation of a general pardon, ipſ⸗ 
atts, all are reſtored without appeal, or new preſentation, admiſſion, or 
inſtitution, gd vide (h) Dy. Nota reader, to ouſt all queſt. to what gaol of- 
fenders ſhall be committed, it is enacted by the ſtatute of (i) 5 H. IV. c. 10. 
that none ſhall be impriſoned by any Juſtice of the Peace, bur only in the 
common goal, ſaving to lords and others, who have gaols, their franchiſes 
in that caſe. By which it appears, how Juſtices of Peace offend, who 
commit felons, &c. to either of the Counters in London, and other pri- 
ſons, which are not common goals. 

But foraſmuch as ſeveral perſons have carneſtly deſired to know the cir- 
cumſtances, as well of the proceeding, as of the fact itſelf, I will com- 
ply with their requeſt. | 
K Creighton, Baron of Sanchar, a Scotchman, about five years ago 

play'd at Foils with John Turner a Fencing-maſter, and it happened 
that Turner in playing ſtruck out the Baton's eye with his Foil; upon 
which the Baron, finding himſelf impatient under ſo great an affront, 
and not able to bear the loſs of his eye without having his revenge, re- 
ſolved to procure ſomebody to kill Turner; and among his other ſervants, 
he prevailed upon Gilbert Gray and Robert Carliel, Scotchmen, two of his 
followers, to ſhoot Turner upon the firſt opportunity that ſhould offer. Theſe 


for the Murder of Joh Turner. 


that foraſmuch as there was not any direct proof, that* 


attainders of Felony, ſ. by judgment given, ſ. one at the King's ſuit, and | 


a | cipal, how the heir of the acceſſory ſhall be reſtored to the land which his | 


(94) 
and act fo barbarous, vile and bloody, being touched with the Motion of the 
Holy Ghoſt, reſolved to proceed no farther ; which the Baron of Sanchar 
being informed of, and that Gray ſlackened in his promiſe, - Robert Carltey, 
as is aforeſaid, undertook to execute what he had promiſed : who, the ele- 
venth of May following, aſſociating himſelf with James Irweng a Scotchman, 
of the frontiers, about ſeven fries in the evening came to a houſe in the 
Friars, which Turner uſed to frequent as he came from his ſchool, which 
was near that place; and finding Twrner there, they ſaluted one another; 
and Turner with one of his friends ſat at the door, aſking them to drink; 
but Carliel and Irweng turning about to cock the piſtol, came back imme- 
diately, and Carliel drawing it from under his coat, diſcharged it upon 
Turner, and gave him a mortal wound near the left pap; fo that Turner, 
after having ſaid theſe words, Lord have mercy upon me! I am filled ; im- 
mediately 2 down. Whereupon Carliel and Irweng fled, Carliel to the 
town, and /rweng towards the River; but miſtaking his way, and entering 
into a court where they ſold wood, which was no thorough-fare, he was 
taken. Carliel likewiſe fled, and ſo did alſo the Baron of Sanchar. The 

ordinary Officers of Juſtice did their utmoſt, but could not take them : for 

in fact, as appeared afterwards, Carle! fled into Scotland, and Gray towards 
the Sea, thinking to go to Sweden, and Santhar hid himſelf in England. 

The impediments of Juſtice, difficulties of law, and impoſſibilities of 
legal Proceeding to take Carliel, the principal; which were in this caſe, are 
remarkable, and worthy of conſideration. The cure and remedy of the 
whole ought to be only and wholly attributed to the great care of his moſt 
excellent Majeſty, and to his perpetual love and 24 for Juſtice, as will 
clearly appear by what follows. 

The impediments of Juſtice were two: | 

1. The truth of this fact, touching the Baron of Sanchar, could not ap- 
pear, becauſe it conſiſted only in the words of his mouth by incitation and 
procurement; but by Gray and Carliel, who were fled, or by himſelf; and 
he was likewiſe gone. FF EEE 

2. It was not as yet known whither they were fled, and it could not be 
found out by all the ſearch and diligence which was uſed by the Officers 
and Magiſtrates of Juſtice, 

The difficulties of Law are manifeſt by the foregoing reſolutions. 

Impoſlibilities of legal proceeding. 

FF It was impoſlible by legal proceſs to apprehend the body of Carliel, 
being in Scotland. | 

It was impoſſible alſo to proceed againſt the Baron of Sanchar, who was 
but an e before the principal was attainted; a thing which would 
have required a very long proceeding, if he had not been taken. 

Now therefore let us behold here the love and zeal which bis Majeſty 

always had for Juſtice, who being informed by ſome of his principal 


| Judges, with whom he had conſulted touching the nature of this preſent 


caſe, and finding if this fact ſhould be left to the ordinary proceeding of 
the Law, Carliel the aſſaſſin could not be taken, and that no ordinary 
power had been able to find Gray the witneſs, nor Sanchar the author; lo! 
the King by proclamation gives authority to any perſon whatſoever to ap- 
prehend theſe three, with a promiſe of great reward. 
Upon this, the Baron of Sanchar, well knowing that the principal aſ- 
ſaffin and the witneſs were fled, ſurrendered himſelf, and denied that he 
incited or procured the fact: wherefore his Majeſty ſent poſt to the ſea- 
ports (the gates of the Kingdom), as alſo into Scotland, and other places of 
his Dominions, where his admirable prudence had hopes of finding them; 
and the Lord ſo crowned his Royal thoughts, and gave ſuch a bleſſing to 
his zeal for juſtice, that ſome of his Couriers took Gra at the port of 
Harwich, ready to imbark for Sweden ; and Carliel in Scotland, thinking 
to croſs the ſea for his greater ſafety. Gray then, being by his Majeſty's 
| command examined, conte(s'd the whole truth of the ft againſt the 
Baron of Sanchar; who likewiſe by his Majeſty's direction being con- 
fronted with Gray, and particularly examined touching certain Articles, 
ſpecial and pertinent ſayings by his Majeſty himſelf, confeſs'd by writing 
under his own hand, that he had incited and procured this aſſaſſination; 


| and being preſs'd thereupon by the queſtions, he diſcovered a long and 
8 P e 8 


inveterate malice which he had had, with all the occaſions and material 
circumſtances of this murder, 

His Majeſty having regard to that which the Holy Ghoſt admoniſhes us 
of, (quia nan profertur cito contra malos ſententia, abſque timere ullo filii bo- 
minum perpetrant mala (k) gave orders two days after, that Carhe/ the prin- 
Cipal ſhould be brought to London ; that he and Fames [rweng, in full term, 
(a thing not uſual) might be carried before the Juſtices at Newgate, and 
attainted and convicted, And a few days after the Baron of Sanchar was 
likewiſe attainted and convicted at the King's Bench in full term; and in 
a ſhort time after, to accompliſh his Majeſty's zeal for juſtice, the Baron 
Sanchar was (I) hanged publickly in Term-time at the Palace of Meſimin- 
ier, according to the judgment and ſentence ne had before received. 

I have reported this caſe with all the circumſtances, becauſe this exam- 
ple has not its parallel: for altho' it is true, that the late Queen Mary is 
very famous on account of the examplary juſtice which ſhe cauſed to be 
executed upon Baron Sturton, for the barbarous murder of Harguil; yet 
this preſent example of the Baron of Sanchar very much ſurpaſſes that of 
the Baron of Sturton, and that for many conſiderations. 1. Becauſe the 
Baron of Sturton was taken by the ordinary courſe of the Law, even within 
the Kingdom ; but the principal in this caſe could not be taken by any 
common power, but by the means of his Majeſty's royal and abſolute 
power only. 2. The Baron of Sturton's offence was very apparent, and 
without any difficulty of Law: on the contrary, this of Sanchar was there- 
of (as appears) very full; but by his Majeſty's command, all theſe difficul- 

tics, with the conference and grave conſideration of his principal Judges, 

after ſearch of caſes precedent, were reſolved and cleared up, and not- 

withſtanding the impediments, difficulties and impoſſibilities in legal pro- 

ceeding, greater expedition was uſed in this cafe than in that. In ſhort, 

the accompliſhment of the whole, the clearing up the truth of the fact 

in the caſe of the Baron of Sanchar, mult be attributed to the great wiſ- 


two then undertook to accompliſh this deſign, and induftriouſlyendeavour- 
ed to execute it; but the ninth day of May laſt, Gray repenting of a purpoſe 


v 2 Inſt. 183. {x/) Co. Lit. 226. a. 67 2 Inſt. 183. H. P. C. 265. 
c. 14. 2 Inſt, 182, 183, 184. {c} Ant. 68. a. b. 2 R. III. 21. b. 


s Inft. 43. Cor. El. 230. (+) Eceleſiaſt. 8. 11. Antea 118. b. 


2 2 Inft. 182, 138. 3 Inſt. 183. 
{d} Ant. 68. b. 2 R. II. 2 1. b. 


2. 3 Inſt. 238. Hob. 82.293. Cr. El. 41. 789. Moor 132. Owen 27. Latch. 22. 141. 1 Sid. 164, 168. Palm. 413. 
11% 3 Inſt. 13. 


dom, power and vigilance of his Majeſty, as appears by that which has 
been thereof ſaid before. a 


{a} 4 Co. 32. b. Co. Lit. 288, b. Cr. El. co. // W. I. 
, H. P. C. 270. 1 Rol. 777. g/ 6 Co. 13. b. 14. 
65% Dy. 235. pl. 19. 6 Co. 13. b. {1} 2 Brownl. 41. 
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in Sestiund; he was 2 man of great courage 2 | mat 
excellent pifts; as welt natoraf as acquired. The eloquence of his di- 
courſey wih the civility and diſcretion of his behavioury whem he came be- 
fore und went from the Judges, compelled the people (WhO honoured him 6 
on aceo⁰f of” his moral Virtuesg and thoſe for his fake); to bewail his fall 
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"2 The Baron of Glue vnd a5 Madl Uf very ancient and noble family | with great grief (altho'- the. decafen of it was chis baſe and barbarous aſ- 
| many. | ſaffination, premeditated for ſiye years together with à malice bloody and 
inveterate) : this extraordinary affection of the people was, us he him- 


"ſelf conſeſſed, à very great confſolation; to him in his laſt troubles” and 
afflictions. But at laſt their compaſſion abated, becauſe they perceived he 
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Foun 9 he $JYttfon, came into Scotland, in 1613 and making 
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| rice for the molt part of that winter in the north parts of 
glotlamd todk His journey to England a little beſore Eger. Where, 
F His Countrymen; that he had à fupplieatſon for 
ent to his Majeſty, he attended the Court ſome two 


— 


e den 


forme wrongs to' pre 


zonths 2 ahd falling in acquaintance with # Gentleman of the Weſt⸗coun-⸗ 


tt Y, After his pretended bufineſs was done; or the occaſion difappointed, he 
returnedinto Scotland with the ſaid Gentleman in the beginning of June 
thereafter. Upon this familiarity, and other intelligences given him, he 
came 10 Clefehtb in Augeft following; and tinding 2 kinder receipt by 


certain perſons in that city, (who have fince been juſtly” condemned) de 


made ſome haunt and reſort thither at ſundry times, till at laſt he was de- 
tected, and by the direction of the Archbiſhop of Glaſcow, who at that 
time Kept his reſidence within the city, apprehended and committed to pri- 
fon id 4th of Ofteber. © a n . 

In his examination, Which was the next morning, before the Archbiſhop 
of 5 the Biſhop of Argyle, the Lords Fleming, Boyde, and Kilfyth, 
the Provoſt" of the City of Glaſcow, Sir Walter Stewart, and Sit George 
Elphingſton, Knights, he confeſſed his true name to be John Ogilvie, that 
he was born in the North of Scotland, and had been forth of the Country 
twenty-one years; that he lived at Gratz, in a college of the Jcſuits, 
t and was, received in their order : that he returned into Scotland by the 
& c:mmand' of his Superior, and was to Hay there until he was recalled, 
, no other impediment ſhould offer.” Being required to give his oath, 

that he ſhould declare nothing but truth in ſuch things as he ſhould be 

demanded ; he anſwered, ©* That he would take his oath, but with ſome 
<« exceptions, namely, if he were demanded any thing that touched his 

« eſtate and life, or that might endanger theſe or any of them, he woul 

© not anſwer; likewiſe if the ſame tended to the prejudice of others.” 
And when it was reply'd, that his exceptions being admitted, his oath was 

as good as no oath, ſeeing any queſtions that could be propoſed would 
concern ſome of theſe ; he was induced at laſt to give a ſimple oath, 

which he did upon his knees; and riſing up from the ground, ſaid, ** 1 

« will neither lye nor equivocate, but what I ſay ſhall be truth; and what 

* J am aſked, if I find it impertinent for me to anſwer, I will ſay no- 

« thing, or declare plainly I will not tell“. * „ e 

Then being enquired of his w. into Scotland, the time and buſi- 
neſs he came to do, anſwered, his buſineſs was to ſave ſouls. Touching 
the time when he came into Scotland, anſwered in the Zune before: where 
he was apprehended to equivocate, notwithſtanding of his proteſtation; 

for he meaned of his laſt coming, and was aſked concerning the firſt. But 
the time at that examination was not underſtood. N enquired of the 
places where he had been received, denied to tell; and if he had ſaid Maſs 
in any place, he anſwered, “he would not ſay any thing that might work 
4 prejudice to himſelf or others:“ and becauſe he had profeſſed, that he 
would not lye, the reply he commonly made to ſuch queſtion was, 1 


«* will not tell you. 1 : 
The Lords finding him thus obſtinate, returned him to a chamber in 


the Caſtle, which was prepared for him. 

The 12th of December, he was preſented at Edinburgh, before the 
Lords Commiſſioners, appointed by his Majeſty's miffive for his examina- 
tion and Trial: namely, The Lord of Binning Secretary, the Lord of 
Kilfth, Sir Gideon Murray the Theſaurer-Deputy, and Sir William Oli- 
phant his Majeſty's Attorney-General : to whom he anſwered in all that 
was proponed, as of before at Glaſcow. There the letters intercepted 
with him were preſented, which he n to be his: _ being de- 
manded touching certain particulars contained in them, he denied to give 
their Lordſhips any ſatisfaction. So as their Lordſhips perceiving no- 
thing but a pertinacious refuſing in him to anſwer to points moſt rea- 
ſonable, and withal apprehending his ſtay at Court in the laſt ſummer, 
to have been for ſome worſe ſervice than he could ſpeed in, determined, 
according to the power given them, to extort by torments another con- 
teſfion ; which being intimated to him, and he replying that he was rea- 
dy to ſuffer what they pleaſed, it was thought fit to prove him with the ea- 
fieſt form of Trial that could be uſed. 

It pleaſed his Majeſty in this time, while he was remaining at Glaſ- 
cow, to ſend a commiſſion to the Archbiſhop of Glaſcow, the Lord Biſhop 


41 ; 


The Arraignment of Jonx Oc1Lvie, Jeſuit, on T. ueſday the laſt of February, in the Town-houſe of Claſcow, better 
James Hamilton Provoſt of Glaſcow, Fames Bell, Colin Campbell, and James Bradivood, Bailiffs of the City, Juſtices 
appointed by ſpecial Commiſſion for that Buſineſs, by the Lords of the Privy-Council. The foreſaid Judges being 


alliſted by the honourable Lords there preſent : 


ohn, Archbiſhop of Glaſcow. 
James, Marquis of Hamilton. 
Robert, Earl of Lothian, 
William, Lord Sangubar. 


"JN Tueſday the laſt of February, a little after eleven of the clock in 
the forenoon, the Court being ſet, Mr. William Hay of Baro com- 
mitlary of Glaſcow, deputed by ſpecial commiſſion from Sir I#3lliam Oli- 
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of Argyle, the Lord Fleming, Sir George Elphing flong and James Hamilton 


[Provoſt of the city of Glaſtom, for trying the faid Oęilvle. 


HFis opinion touebing his Highnefs's royal power; and the Pope claimed 
Jari {diction, maintained by — 4 Suarem and others 1 ſort: 
Ban agg A Mr 07 9. ent * n+ N 4 ” 4 
1. Whether the Pope be judge, and have power in /piritualibus 'ovet 
«© his Majeſty, and whether Eee will 9 over i Majeſty, even 
in temporalibus, if it be in ordint ad ſpiritualia, as Bellarmine atfirmcth ? 
2. Whether the Pope have power to eweommunicate Kings; (eſpe- 
e cially Tuch as are not of his Chureh) as his Majeſ ? © 
3. Whether the Pope have power is depole Kites, by him excom- 
<© mutiicated ; and in particular,” whether he have power to depoſe the 
„„ e gs a, 
4. Whether it be no Mufdet to flay his Majeſty, being ſo excommu- 
ce nicated and depoſed by the Pope? Lo 5 1 
5. Whether the Pope have power to aſfoil Subjects from the oath of 
ce their born and natural allegiance to his Majeſty? : 
Upon the 18th day of January; the foreſaid queſtions being read dif- 
tinctly unto him, and he required to declare his opinion thereanent, an- 
ſwered as ſollo weten N TE. ol Ms 
To the firſt, that he thaught the Pope of Rome Judge to his Ma- 
jeſty, and to have power over him in fpiritualibus, if the King be a 
« Chriſtian : and where-it is aſked, if that power will reach over his Ma- 
jeſty in temporalibus, he ſays, he is not obliged to declare his opinion 
therein, except to him that is Judge in controverſies of Religion, which 
vs he, acknowledges to be the Pope, or ſome one heying authority from 
«© Tothe ſecond he anſwered, That the Pope hath power to extom- 
<< municate his Majeſty : and where it is ſaid, that the King is not of the 
« Pope's Church; he faith, that all who are baptized are undef the 
„ Pope's power. n : (3 8 Ce 
To the third, where it is aſked, if the Pope have power to depoſe his 
<< Majeſty, being excommunicated; anſwered, that he will not declare his 
mind, except to him that is Judge in controverſies of Religion,” 1 
To the fourth, whether it be lawful to flay bis Majeſty, being ex- 
* communicated and depoſed by the Pope: anſwered ut 77 THAT » 
To the fifth, whether the Pope hath power to aſſbil Subjects from 
< their born and natural allegiance to his Majeſty ? anſwered, ut ſupre.” 
In all theſe articles he was particularly reaſoned with, by the Arch- 
biſhop of Glaſcow, Mr. Nobert Boyde Principal of the College, (a man of 
rare erudition) and Mr. Robert Scot, one of the Minifters of the City; 
where it was alſo ſignified unto him, that it concerned him in no leſs than 
his life, what anſwer he ſhould make; if he ſhould ſtand obſtinate in 
theſe he had given, he might know what favour was to be expected for his 
other crimes. Not the leſs ratifying all that formerly was ſaid, he added 
this further, “ that he condemned the oaths of ſupremacy and allegiance 
e proponed to be ſworn in England,” and would needs have the writer 
to inſert thoſe words, to all which he put his hand, ſubſcribing thus, 


Johannes Ogilveus, ſecictatis Ixsu. 


Theſe anſwers being ſent to his Majeſty, under the teſtification of the 
foreſaid Commiſſioners, his Highneſs gave orders to the Lords of the 
Privy-Council for his Trial, which was appointed to be at Glaſcow, the 
laſt of February. Immediately after, the Archbiſhop of Glaſcow directed 
the Provoſt and Bailiffs of the city unto him, to ſignify, that Txe/day fol- 
lowing was appointed for Arraignment, and that “he would not be ac- 
cuſed for Maſs-ſaying, or any thing elſe that concerned his profeſſion, 
e but for the anſwers that he had made to the demands propoſed to him 
„by his Majeſty's Commitſioners,” They declared alſo, that if he 
ſhould upon better reſolution recal thoſe anſwers, and apply himſelf to 
give his Majeſty ſatis faction in other points, which of duty he was obliged 
unto, the ſaid Archbiſhop would uſe his credit with his Highneſs, and 
the Lords of the Privy-Council for his ſafety. His anſwer was, “ that 
< he thanked his Lordſhip, for the good will and kindneſs offered, but he 
was ſo little minded to recal any thing he had ſaid, as when he came 
sto the place, he would make a commentary upon his anſwers,” 
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Fobn, Lord Fleming. 
Robert, Lord Boyde. | 
And Sir Malter Stewart, Baily-deputy of the Regality of Glaſ- 
cow: 
following: together with the citation uſed againſt thoſe who were to paſs 
upon the Jury, and the roll of their particular names, ſubſcribed with his 


phant of Newton, his Majeſty's Attorney General, produced the Indictment | 
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the happineſs of Our anceſtors, by che juſt 
anda 


|-perſans, powers, and eſtates, 

y ugn, hurt, or 

of this kingdom, in the Parliament holde ahurgh, the 22d day of 
% ; ö ratified, - approved, and perpetually confirmed, his 


tute and ordained, that his High- 


in all matters wherein they 
or charged to anſwer 
** ſaid ſovereign Lord 


60 dif 
nt, an- 


is Ma- and his Council; and that none of them who ſhould. be apprehended, 
ng be a called, or ſummoned, to the effect aforeſaid, ſhould preſume or take in 
lis Ma- dement of his Highneſs, his heirs and ſucceſſors, 
opinion in of Treaſoh, , And like- 
, which liament, and divers other 

; lieges live and be 


| gov ho laws of other 
| . and Realms, under the pain of Treaſan, and other, particu- 


from 


ithſtanding whereof, it is of truth and 


in the month of Fane laſt paſt, or thereabout. And by you 
| inticements, alerts confeſſions, Maſs-ſaying, other ſubtle and 
crafty; 


| dieace due to his Majeſty, till were diſcovered and apprehended by 
the Archbiſhop of Glaſcow, who, with divers his Majeſty's Counſellors 
and others his good * uſed all Chriſtian and charitable means to 
bring you to the ſenſe of your heinous offences, and deſire of amendment 
thereof: but they loſing all their well- intended labours, were (in reſpect 
bi your perverſe obſtinacy) commanded by his Majeſty to enter to your 
= cxamination, and the Trial of your hcinous crimes and tranſgreſſions. 
And eſpecially the ſaid Archbiſhop of Glaſcew, and many others of good 
W rauk and quality adjoined to him, by his Ad for your examination, 
= having upon the 18th day of January laſt, called you before them, to exa- 
mine you upon ſome particular interrogatories, preſcribed by his Majeſty 
WE to be demanded of you; as directly concerning his Majeſty's molt ſacred 
perſon, life, crown, and eſtate: And chiefly you being demanded by them, 
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and in particular, if he have power to depoſe the King's Majeſty, our So- 
vereign, being excommunicated by him ? You anſwered treaſohably, that 
you would not declare your mind, except to him that is Judge in the con- 
troverſies of Religion, whom (by your anſwer made to the latter part of the 
WW firſt interrogatory, demanded of you that day) you declared to be the Pope, 
| or any having authority from him; albeit by the Acts of parliament and 
| Jaws of this realm, made in the years of God 1560 and 1557, it is ſtatuted 
and ordained, that the Biſhop of Rome {called the Pope) ſhall have no Juriſ- 
| diction nor authority within this realm; in any time coming i and thereby 
| not only declining treaſonably his Majeſty's Juriſdiion; allowing of the 
Pope's juriſdiction, which is diſcharged by Acts of Parliament; as ſaid is; 
but hath committed moſt damnable and High-Treaſfon, in not acknow- 
| ledging that the Pope hath no power to depoſe his Majeſty, who holding 
his Crown and Authority, abſolutely, 8 and immediately of 
God, may not be depoſed by any earthly perſon, power, or authority. 
And thereafter you being demanded, if it be lawful to flay his Majeſty, 
beiug excommunicated and depoſed by the Pope? You anſwered ut /upra : 
which-was, that you would not declare your mind till you were before the 
Pope, or others having — from him ; thereby not only declining 
treaſonably bis Majeſty's Juriſdiction and Authority Royal, but by your 
not anſwering clearly, that it is altogether unlawful, damnable, and dia- 
dolical, once to think that it is lawful to ſlay his moſt ſacred Majeſty, 
you have committed moſt heinous, pernicious, and unpardonable T rea- 
ſon, And laſtly, being demanded, if the Pope had power to affoil his 
Majeſty's born ſubjects from theit natural allegiance? You anſwered, ut 
ſupra: and thereby both declined treaſonably his Highneſs's Juriſdiction 
and Authority-Royal, in refuſing to anſwer before his Majeſty's Coun- 
cillors and Commiſſioners aforeſaid, in one matter merely concerning his 
royal power over his people, and their ſubjection to his * 
1 _ and deteſtable Treaſon, in not acknowledging pro- 
OL, « 
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= larly Ws — in the Acts before-mentioned, and other laws of this king- 


whether the Pope hath power to depoſe Kings, being excommunicated ? 
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means, endeavoured yourſelf not only to corrupt many of his Ma- 
$ lieges in * rd but alſo to pervert them from their dutiful obe- 
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. may be known that your Treaſon. proceeded. of fore-thought of felony, 
| e redſturibn, you freely and unrequiredly did add to your fore- 
de anſwers this Uamnable eh rk 15 ce the 1 e of 
{upremacy und ullegiance given to his Majeſty by his ſubjects in his Domi- 
nioas: whereby ſe 3 that your ya do this Country, hath been 


3 F tinfe& his Higuneſs's ſubjſects with the poiſon uf your peſtilent and treu- 


enable opinion forefaid, to the ſubverſion of Religion, overthrow of his 
" Majelty's authority and crown, and deſtruction of his moſt ſacred petſon. 
"And" albeit the courſe of all his Mayelty's life and reign liath mani- 
| feſted, how unwilling he hath ever to ule the ſeverity of his laws © 
"againſt thoſe who have ſaid and heard Maſs, and otherwiſe contravened 
the Acts of Parliament made againſt idolatrous Papiſtry, and practiſers 
mereof "within "this kingdom, 'defiring rather to reclaim them by id- 
ſtruction, from their errors; to the knowledge and profeſſion of the 
truth: and when he found them obdurate, and of deſperate reſolution, 
relieving the Country,of the dangerous progreſs of their courſes, by their 
and baniſhment, whereof you had ſuch experience in the 


memory of your native duty and born allegiance had poſſeſſed your mind: 


but vou being altogether deſtitute thereof, by the three laſt articles of your 
| depoſitions above written, you have fo pl | 
1 felledly approve the means, and wiſh the e 
; Majeſty's eſtate, the deſtruction of his Highneſs's perſon, and ſeduction 
Ne ok his native ſubjects from their ſubjection and dutiful obedience ; that 
over all cſtates, as well ſpiritual as 


ainly diſcovered, that you pro- 
ect of the overthrow of his 


thereby, and by every one of your foreſaid anſwers, you have committed 
moſt heinous, deteſtable, and unpardonable Treaſon, and deſervedly in- 
curred the moſt rigorous pains thereof to be executed upon your body, 
lands, and goods, with all extremity, to the terror of others, 


The Indiftment being read, Mr. William Ha ys Subſtitute for his Majeſty's 
| Attorney, opened the ſame, to the effect following: ny > 
ALBEIT the Indictment of itſelf be clear enough, and repreſenteth- 
ſufficiently to my Lords Juſtices, their honourable Lordſhips here 
aſſiſting, and to yourſelf Jahn Ogilvie, who ſtands there accuſed, the 
weight and gravity of the crime by you committed; yet I ſhall reſume it 


to you in few words, that your anſwers may be the more diſtinct, and 


without miſtaking. X ON Ty 
You are not accuſed of ſaying Maſs, nor of ſedueing his Majeſty's ſub- 
jects to a contrary religion, not of any point touching you in conſcience 
properly 3 but for declining his Majeſty's authority, againſt the laws and 
atutes of the land, and for maintaining treaſonable opinions! ſuch as 
we of this realm have not heard by any avowed. The ſtatutes mentioned 
in your Indictment, make it Treaſon not to anſwer the King's Majeſty, 
or his Council in any matter which ſhall be demanded j you being exa- 
mined by my Lord Archbiſhop of Glaſcow; and other honourable perſons 
adjoined to him by his Majeſty's ſpeeia} commiſſion, refuſed to anſwer to 
divers interrogatories proponed to you by their Lordſhips, and af the ſame 
time profeſſedly avouched the Pope of Rome his juriſdiction; which by 
the laws of the Country is many years ſince plainly difcharged : therefore 
have you incurred the penalty, contained in the ſtatutes, and the ſame 
ought and ſhould be executed upon you. ; | | 
tis further laid unto your Charge, that you being demanded in the parti. 
culars, namely, JF hether the Pope hath power to depoje the King's Majeſty, our 
Sovereign? Secondly, Whether it be lawful to ſlay his Ma ety, being depoſed by 
the Pope? Thirdly, Whether the Pope hath power to affoil his Majeſty's ſubjects, 
from their natural allegiance, or not? You denied to give any anſwer, touch- 
ing any of theſe points, except ye were enquired thereof by the Pope, or 
others having authority from him; and ſo not acknowledging; that his Ma- 
jeſty's Crown and Authority is held immediately and ſoverèignly of God, 
the Author of all government ; that it is deteſtable once to think, that his 
ſacred Majeſty may be lawfully killed, and that no man has power to aſſoil 
his Majeſty's ſubjects from their natural ailegiance to his Highneſs ; you 
have in theſe points, and every one of them, eommitted moſt heinous 
Treaſon ; for the which what you ſay in your own defence I ſee not. 
And yet further that it may be ſeen, how deſpetate your reſolution is in 
all theſe points, although you were not required concerning the oaths of 
ſupremacy and allegiance given to his Majeſty, by his ſubjects, ye freely, 
and out of your own motives, condemned thefe oaths as impious and 
unlawful ; thereby hath it appeared what a wicked and treaſonable mind 
E. foſter againſt his Majeſty, our Sovereign, If you ſhould deny it, 
ere ate your anſwers ſubſcribed with your own hand, which ye cannot 
but acknowledge ; them I delire to be read, as likewiſe the ſeveral Statutes 
of Parliament, which you are alledged to have tranſgreſſed, and thereafter, 
ſince his Majeſty is pleaſed, that the ordinary courſe of Trial be kept 
unto you; you fhall have liberty to ſay for yourſelf, either againſt the 
relevaney of the Indictment, or verification produced, what you think 
s 


Then were read the Statutes of Parliament mentioned in thi Indiciment, and 
the ſaid John Ogilvie's Anſwers to the demands proponed unto hint, 
which he acknowledged for his own, and the ſubſcription thereto ubjoined ; 
go which, having licenſe of the Court to ſay what he could for himſelf, 
e ſpake to this effect: 
F IRS T under proteftation, that J do no way acknowledge this judg- 
ment, nor receive you, that have that commiſſion there doe, 
for my Judges, I deny any point laid againſt me to be Treafon ; for if it 
were 8 it would be Treaſon in all places, and in all kingdoms ; 
but that, ſaith he, is known not to be ſo. As for your Acts of Parliament, 
they are made by a number of partial men, the beſt of the land not agree- 
ing with them, and of matters not ſubject to their Forum, or Judicatory, 


for which | will not give 2 rotten fig. 
Where I am thought an enemy to the King's Majeſty's au thority, Fknow 


no other authority he hath, but that which he received from his predeceſſors, 


ajeſty ; and alfo | 


who acknowledged the Pope of Rome's juriſdiction. If the King, ſeith he, 


vill be to me as his predeceſſors were to mine, I will obey and acknowledge 


* him 
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It was allowed the priſoner to challenge any of the fore-named perſons, 
Il | 


Then was the Indictment read again in the {ering of the Jury, and 

; | ich of before were 

produced, And the priſoner being of new remembered to fay what he 
P 


Treaſon, but have done none offence, neither will I beg mercy, 
- Archbiſhep. This is _—_— you have done none offence, and yet you 
are come in his Majeſty's Kingdom, and have laboured'to petvert his 
Highneſs's Subjects; both of theſe are againſt the Law): In this have ye 
not offended ? Foo 
Ogilvie. I came by commandment, and if I were even now fotth of 
4 Kingdom: I ſhould return: neither do I repent any thing, but that! 
:ave not been ſo buſy as I ſhould, in that which ye call perverting. I 


hope to come to G/aſcow again, and to do more good in it. If all the 


hairs of mine head were Prieſts, they ſhould all come into the Kingdom. 
Archbiſhep. And do you not eſteem it a fault to go againſt the King's 
commandment, eſpecially in this point of diſcharging you his Kingdom ? 
If a King have any power within his Kingdom, it ſeems he may rid him- 
ſelf and his country of thoſe with whom he is offended ; and it ſayours of 
great Rebellion to ſay otherwiſe, PPD EL 
Ozitvie. I am a ſubject as free as the King is a King; he cannot diſ- 
charge me if I be not an fender, wen Fam dcr... 
And being aſked for what offences he might be diſcharged by the King? 
anſwered, in'the caſes of theft and murder. e 8 
Archbiſbop. You come not to anſwer any thing to the points of your 
Indictment, Why did you decline his Majeſty's authority, and refuſed 
to ſhew your opinion anent the Pope, his power in depoſing Kings, and 
looſing ſubjects from their oath of allegiance? And when it was aſked 


you, if it were lawful to ſlay the King, being depoſed, and excommuni- _ 


cated by the Pope, which any loyal-hearted ſubject wilt abhor to think 
of, why did you not ſimply condemn it as unlawful ? For in that you do 
not.condemn it, you ſhew yourſelf of the opinion of the reſt of your ſect, 
who in their books maintain, that it is both lawful and commendable to 
flay Kings, if the Pope's Commiſſion $0 forth once for it. | 

Oęicwie. For the deelining of the King's authority, I will do it ſtill in 


' matters of Religion; for with ſuch matters he hath nothing to do: nei- 


ther have I done any other thing, but that which the Miniſters did at Dun- 
dee; they would not acknowledge his Majeſty's authority in ſpiritual 
matters more than J: and the beit Miniſters of the land arc ſtill of that 
mind, and if they be wiſe, will continue fo. 4 ne 
The Archbiſhop reply'd, That he was miſtaken, both in the place and 
matter; for it was not at Dumdee, but Aberdeen, where eight Miniſters 
mceting in a gencral afembly, contended not againſt the King's autho- 
rity, but that the afiembly called to that place and time could not be 
diſcharged by his Majeſty's Commidtioner : neither Thoald the fact of a 
ſew, take it at the worſt, be eſteemed the deed of the whole. Theſe have 
been puniſhed for their offences, and ſome of them have confeſſed their 


ctror, and been grecioutly pardoned by his Majeſty, All good Miniſters | ny years made no ſus! claim, neither did Emperors or Kings ever dream 


hat. this w ther kor 
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to have ſaid nothing, but ſitten here a'witneſs of the proceeding, I have 
been forced by his proud and impudent ſpeeches, ſomewhat to reply, and 
ice, ſay a little more. It is this ſame day, two-and- 
twenty weeks paſt, that this priſoner fell into mine hands; ſinoe thut time 
he hath had leiſure to think enough what courſe was fitteft for Hfiftffelf to 
take, for e Majeſty whom he had offended; neither hath he 
lacked counſel and advice, the beſt that we could give him: beſides, he 
hath found on our part nothing but courteous dealing, and better enter- 
tainment, than, I muſt now * it, he hath deſerved. Mine own hopes 
were, that he would have followed another courſe than I ſee he hath 
taken, and not ſtand to the anſwers which he made to thoſe demands which 
were moved unto him by his Majeſty's Commiſſioners, and you Have ſeen? 
but if his anſwers at the firſt were treaſonable, they are now ſo little bet- 
tered, as in all your hearings, he hath uttered ſpeeches moſt deteſtable, 
made a commentary worſe than the text was, and ſhewed himſelf to car 
the mind of an arrant and deſperate traitor. You perceive he obſcures 
not his affection towards the King's Majeſty, our Sovereign, in all his 
ſpeeches preferring the Pope to his Majeſty : and which is more intole- 
rable, affirmeth the King's Majeſty to have loſt the right of his'King+ 
dom by uſurping upon the Pope. He will not fay, it is unlawful to kill 
his Majeſty ; he faith, it is treaſon for ſubjects to ſwear: the oath' of al- 
legiance ; and meaneth ſo much in his laſt words, as the King's Majeſty's 
life and eſtate cannot be aſſured, except he renders himſelf the Pope's vaſſal. 
Thus hath he left you little to do, except that his Majeſty's pleaſure is, 
the ordinary form be kept with him, you ſhould never need once to re- 
move: all his ſpeeches have been ſo ſtuffed with Treaſon, that I ami ſure 
the patience of the Noblemen, and others here preſent, hath been much 
provoked, | | 155 | ; . 
In all that he hath ſaid, I can mark but two things alledged by him 
for the Pope's authority over Kings; the words of our Saviour to St; 
Peter, Paſce oves meas, Feed my ſheep: and the Subjection of Kings, ef- 
e of our Kings, ſince the Kingdom became Chriſtian, to the Pope. 
or the words of our Saviour, how little they ſerve his purpoſe, I have 
no need to tell you. To feed the ſheep of Chriſt, is not, I hope, to de- 
poſe Kings from their eſtates, nor to enflame the hearts of ſubjeQs againſt 
rinces, much leſs to kill and diſpatch them: we. are better taught than 
to be deceived with ſuch gloſſes. Saint Peter made never that ſenſe -of 
thoſe words, and teacheth us a far other doctrine, in his firſt epiſtle, fifth 


chapter, and ſecond and third verſes. | 


I will not ſpend time with ſuch purpoſe; only this I muſt ſay, that 
whatſoever was St. Peter's prerogative, the Pope of Rome hath nothing to 
do with it: for he cannot be St. Peter's ſucceſſor that hath forſaken his 


_ doctrine, and mou: againſt his practice directly, both in that and other 
ian Faith, And for the antiquity of his uſurped power, 


points of Chri 


1 may juſtiy ſay, that Mr Ogiivie is not well ſeen in antiquity, or then 


* 


. 
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ſ{peaketh againſt his knowledge, when he ſaith, that this power of the Pope 


was ever acknowledged by Chriſtian Kings: the Biſhops of Rane for mas 
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4, Relation of oe things * at the Execution 4050 ohn Ogilvie, upen 
be de de of February, Anno 1615, being T uelday in the afternoon. 
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e ſ pace of ſome three hours, he 
| was convicted, having; leiſure 
Ba him to prepare himſelf for death, He continued: a while upon his 

nees at prayer, with @ cold devotion-; and when the hour of execution 
approached, his hands. being tied by the Executigner, his ſpirits; were 


r judgment was given, by 
remain in the place where, h 


d | perceived much to fail him, In going towards the ſcaffold, the throng of 


people was great, and he ſeemed. much amy and when he was up, 

Hr. Robert Seort, and Mr. William Struthers, \ iniſters, very gravely and 
chriſtianly exhoxted him to an e ee his offence, 
and if any thing troubled his mind, to diſburthen his conſcience; In 
matters of Religion, they ſaid, they would not then enter, but prayed 
him to reſolve and ſettle his mind, and ſeek mercy and grace from God, 
rough Jeſus Chrift, in whom only ſalvation is to be foun g. 
- Optvie anſwered, That he was prepared and reſolved. , Once he ſaid 


I that he died for religion; but uttered this ſo weakly; as ſcarce he was 


ury, remove 


That the ſaid 
be hanged and quartered. 


The Archbiſop of Glaſcow 


Ogilvie anſwered, No, my Lord. But I give 
for your kindneſs, and will deſire your hand, 
he Archbiſhop ſaid, If you ſhall acknowledge your fault done to his 
Majeſty, and craye God and his Highneſs's 
hand and heart; for I wiſh you to die a g b 
Then Ogilvie aſked, If he ſhould be licenſed to ſpeak unto the people 
The Archbiſhop anſwered, If you will declare, that you ſufferaccord- | 


Jahn Ogilvie or the treaſpns by him committed, ſhould 


demanded, if Ogilvie would ſay any thing 
your Lordſhip thanks 


give you both 


| heard by them that ſtood by upon the ſcaffold. Then addrefling himſelf 
to execution, he kneeled at the Jadder-foot, and prayed; Mr, Kobert Scott 
in that while declaring to the people that his. ſuffering was not for an 
matter of Religion, but for heinous treaſon againſt his Majeſty, Shieh 
he prayed God to forgive him. Ogilvie hearing this, ſaid, He doth me 
wrong. One called Jobn Abircrumie, a man of little wit, replied, No mat- 
ter, S bn, the more wrongs the better, This man was ſeen to attend 
him carefully, and was ever heard aſking of Ogilvie ſome token before his 
death; for which, and other buſineſs he made with him, he was put off 
the ſcaffold. . fi W . 8 
Ogitvie ending his prayer, atoſe to go up the ladder, but ſtrength and 
courage, to the admiration cf thoſe who had ſeen him before, did quite 
forſake him: he trembled and ſhaked, ſaying, he wel full, and could 
hardly be helped up on the top of the ladder. He kiſled/the Hangman; 
and ſaid, Maria, mater gratiæ, ora pro me; omnes Angeli, orate pro me ; om-" 
nes Santti Sanfteque, orate 2 mes but with ſo low a voice, that they 
which ſtood at the ladder- foot had ſome difficulty to hear him. | 
The Executioner willed him to commend his Dl to God, pronoun- 
cing theſe words unto him, Say John, Lord, bave mercy on me, Lord, receive 
my ſoul + which he did with ſuch feebleneſs of voice, that ſcarcely he could 
be heard. Then was he turned off, (his left foot for a ſpace taking hold 
of the ladder, as a man unwilling to die) and hung till he was dead. 
. r according to the judgment given, was, for ſome #eſpects; 
not uſed ; and his body buried in a place that is kept for malefactors. 
We have underſtood, by ſome perſons who viſited him at times during 
his impriſonment, that amongſt other his ſpeeches with them, he (aid 
this, That if he had efc.ped his apprehenſion at this time, and lived till 
Whitſunday next, he ſhould have done that which all the Biſhops and Mi- 
niſters both in England and Scotland, ſhould never haye helped, And if he 
might have lived at Wa that time, he would willingly have been 
drawn in pieces with horſes, and have given his body to have been tor- 


mented. 
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ſt Mr. WaAVxHAIt, in the Star-Chamber, for Slandering the Lord-Chan- 
cellor Bacon of Injuſtice, Paſcb. 16 Fac: I. 1618. 


= AV. Proceedings again 


B E OR E 


The Duke of Lenox. 
The Earl of Suffolt, Lord-Trea 
The Earl of Moerceſier, Lord-Privy-Seal, 
The Earl of Pembroke, Lord-Chamberlain, 
The Earl of Arundel. 
Viſcount Malling ford. © 
Sir Fulle Greville, Chance 


lor of the Exchequer. 
Dr, Abbet, Lord Archbiſhop of Canterbury. 


5 Sir Henry Velverton, Attorney-General, 
May it pleaſe your Lordſbips, 


T is the Honour of this Court, that it repreſents the higheſt earthly 
ſty, and his preſence; and it is his Majeſty's Honour, that as 
himſelf is clothed with Juſtice, ſo you, as the 
his Majeſty, ſhould put on the ſame garment, 
| Clemency and Juſtice are the two Lights o 
which your perſons and eſtates would be expoſed to violence, a:.d without 
which great Monarchies would be but great Thefts; and as Juſtice is 
not to be recompenſed in price, ſo ought not the ſcandal hereof to go un- 
puniſhed; eſpecially, when it toucheth ſo great a 
ſeat of Juftice, is next to the King; the Chief Judge in this Court, 
and the ſole Judge in Chancery, who is much defamed by the Gentleman 
at the Bar, in the moſt precious point of all his virtues, his Juſtice : be it 
and blameleſsly is my Lord-Chancellor 
ſerved that all the thunderbolts of Heaven ſhould 


greateſt and higheſt next 


fevery Kingdom, without 
rſon, as, in the ſacred 


ſpoken without offence, baſely 
traduced, as if he de 
fall upon him. 


Dr. King, Biſhop of London. 
Dr. Andrews, [Biſhop of A dnl i 464 N | 
Sir Edward Montague, Lord-Chief- Juſtice of the King*s- Bench. 
Sir Henry Hobart, Lord-Chicf-Juſtice of the Common-Pleas. 
Bir Laurence Tanfield, Lord-Chief-Baron of the Exchequer, 

Sir Edward Che, 1 1 | | 

Sir Thomas Lake, Principal Secretary. 
Sir Henry Cary, Comptroller, 


- 


At my Lord's firſt coming into this place, lie found a Cauſe in Chan- 
cery, between this Gentleman at the Bar, and one Mr. Fißber, not con- 
troverted in the title, but concerning the value of the leaſe, which Hiper 
held of Mraynbam; in which, the Lord-Chaneellor peruſed the proceed- 
ings of the cauſe, called the parties to give a ſummary end to ſo tedious 
a a cauſe ; and becauſe the ſucceſs anſwered not the deſire of this Gentle- 
man, therefore he kicks againſt authority, who before was not more 
| grieved at the expence, than now impatient at the ſentence z which was 
not want of juſtice in my Lord, but of equity in the cauſe. 

I confeſs was of Counſel with Mr. Wraynbam, and preſſed his cauſe as 
far as equity would ſuffer ; but I know that Judges look with other eyes 
than Counttlion do ; they go not by tale, but by weight. And there- 
fore, their Judgment muſt anſwer the Counſel, and quiet the mind of 
the 7 and tho” in gaming loſers may ſpeak, yet in judgment they 
muſt be ſilent; becauſe it is preſumed that nothing is taken from them but 
what is none of theirs, But this Gentleman being of an unquiet Spirit, after 
a ſecret murmuring, breaks out into a complaint to his Majeſty ; and not 

| ſtaying his return out of Scotland; but fancying himſelf, as if he _ ſome 
| | loud 
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| Cloud grifing over my Lord, weatying and tirigg his Majelly' with infi- | the ine "of e 
_ nite fupplications in this Ce And now, my Lorde, an ff aft his fer þ- granted; and afcer improve 
cuauſe · Rad been loſt, he preſents it no more in parts or Jooſe papers,” but | your willom;, the & 

_ compiling his undigeſted thoughts into a libel, though the volunie was | The aft Lorg 
but in quarto, faſtebs it on che King on Gf HU year, 
And his moſt princely Majeſty, \ finding it Rutted up with moſt bitter | have 
reviling ſpeeches againſt ſo great and worthy: a Judge, hath of himſelf 
commanded me this Day to ſet forth and manitelt his fault unto your | 


Lordſhips,” that ſo he might receive deſerved-puniſhment; *” * , 
In this Velour vat for this Book is bound in #2/vet) is ſet forth 
his cauſe, the work of this day; wherein Mr. Mranbam faith, he bad 
decrees in the firſt Lord-Chancellor's time, both under the Great 


: 


o 


Seal, and yet both are altered ſince the laſt Lord-Chancellor's death, and 
cancelled 4 this Lord-Chanccllor in a prepoſterous'matiner;' and Firſt, 


without cauſe; Secondly , teithout mattor; regu without any legal pro- 
tecding; Fourthly; without precedery ;  Fifthly, en the Party's bare fg 
geſtions; and Sixthly, without calling Ar: W raynham e anfioer, And of | 
this, my Lords, ſpivefully he imagines a threefold end: Firſt, i , 


Fiſher's een poi juriej ; Secondly, to palliais bis utjuft Proceedings, and 

to rack things out of joint j and Thirdly, 4% cf Wraynham's eflate: | 
and that my Lord was therein led bythe rule of his on fancy; Yet he 
ſtayed not La dick as if he would Tet ſpurs 3 y Lord, he ag 5 
ravates my Lord's Injuſtice to be worſe than Murder; faying, That in 

fis ſentence; he hath devoured him and his whole famihy. And ſecond- 


: 


ly, as if one fin ſhould follow upon another, he doubles it upon my Lord, 
and, in a manner, plainly gives my Lord the lye. And hearing cu m 
Lord had ſatis fied his Majeſty in this caſe; he faith- in his book, that he 
that did it unjuſtly, muſt, to maintain it, ſpeak untruly, adding falſhood 
to my Lord's injuſtice; faying in his Book, it is given out my | ord hath * 
' begged Mnbams pardon : which, tho' it be the ſhew of a gentle heart, 
yet argues a guilty conſcience, and is but my Lord's cunning to avoid. 
the hearing of the cauſe. And as if- my Lord ſhould know his own diſ- 
eaſe to be foul, and were unwilliug to have it ſearched or diſcovered ; he 
charged my Lord with ſhifts, and tells him that he hath palliated oppreſ- 
ſion with greatneſs, wit and eloquence; and that the height of authority 
makes men preſume, And to make this yet more ſharp, he urgeth, that 
my Lord, to maintain this, uſeth ſecret means, whereby the untoundneſs 
of his actions may not be ſcen, and fo to avoid cenſure; and, as if m 
Lord ſhould have ſkill in Magick, he faith, that my Lord hath, rajſed a 
report from hell of the late Maſter of the Rolls, which was confuted be- 
fore his face, and damned before his death; not content to ſcandalize the 
living, but ſo far, my Lords, doth his malice overſpread his wiſdom, that 
he doth not ceaſe; with his nails, to ſcrape the dead out of their graves again. 
When it is well known unto your Lordfhips, that the Maſter of the Rolls 
vas a man of great underſtanding, great pains, great experience, great 
dexterity, and of great integrity; yet, becauſe this cauſe fell by caſyalt 
into his hands, by reverence from the laſt Lord-Chancellor, aud he fol- 
-Jowed not this man's humour in his report; therefore he brands him with 
theſe aſperſions, and adds this to the reſt, That he grounded this report 
upon Winefles, that ſwore impoſſihilities, groſs abſurdities, and apparent 
untruths. How can you' but think, my Lords, but that this Gentleman's 
head is full of poiſen, ſeeing it fell out ſo faſt then Into his pen, tramp- 
ling upon the dead? And this is an addition unto his puniſhment, the in- 
jury of him that is dead, becauſe the State yet lives, wherein his juſtice 
E Kane . e ee e 
And now, my Lords, that you may the more deteſt his ſlanders, where- 
by he goeth about to ſlander my Lord-Chancellor's Juſtice ; give me leave 
to open the plain and even way, wherein this great Judge walks in this 
articular caſe. - The queſtions in Chancery at firſt were two, between 
Fraynham and Fiſher, upon crols ſuits, either againſt the other: Mrayn- 
ham complains of truſt broken, whereby he was defrauded ; Fiber upon 
a debt of a private reckoning detained by Hrnbam. Upon proof of 
both theſe, it was by aſſent ordered, That Fiber ſhould aſſign the Leaſe 
made unto, him upon truſt, and [/ray:bem thould pay the Money, ſo well | 
175 to be due to Fiſher : ſo by uſſent was the Decree had, which is the 
rſt Decree. VE ty hott”; : | | 
But Mr. J/raynham, wiſely ſuſpecting that Mr. Fiber had incumbred 
his Leaſe, and if it ſhould be aſſigned to him according to the Decree, it 
would be merely illuſory ; he exhibits a new bill to diſcover what charge, 
and in what fort, Fiſher had charged the land with incumbrances. And 
Mr. H#"aynham finding the incumbrances greater, upon the reference of 
the Lord-Chancellor to the Maſter of the Rolls, a bargain was mediated 
between them, that Fiber ſhould hold the Leaſe in — 7a and Mrayn- 
ham ſhould. have after the rate of twelve years purchaſe; and to this both 
aſiented: to that your Lordſhips fee that the firſt Decree was not cancell'd 
by my Lord Chancellor, but diſcharged by himſelf; for by the Decree he 
might have had the Leaſe; but he contented. himſelf with twelve years 
urchale. | | 
: After this, the queſtion grew upon the value, which being referred to 
the laſt Maſter of the: Rolls, how the value was at firſt, * BY the im- 
provement, when it was in Leaſe to one Harply, and there, upon proof 
and oath of divers Witneſſes, the Maſter of the Rolls returned and certi- 
fed the conſtant. produce of the Leaſe to be worth 2000. by the year; | 
whereupon Mraynham was to have it at twelve years purchaſe, amounting 
to 2400/. Mr. Mraynbum fecing the land was much improved by a de- 
fence made acainſt the ſea and other means, whereby the nature of the 
land was altered, and the profit much raiſed, moves * Lord-Chancellor 
not to recede from the bargain, but ſaith, that the Value returned was 
not the true value, for the End was worth 4001. by the year, and yet ex- 
cepts by retainer in his hands, 2000 Marks which he owed to Fiber, one 
thouſand and ſixty- ſix Pounds odd Money; whereby now Mr. Mraynbam 
had received his 24004. in his Purſe. And when he ſaw himſelf thus fleeced, 
having received 24004. for that which caſt but 2004. now he ſtirs up new 
ſuits, and moves the Lord- Chancellor by a commiſſion to refer the value 
to two Knights that had been Farmers to the land, that they might certify | 
the true value: the one, Sir L' Efrange Afordaunt, who certifies the va- 
Iue 318 ,. yearly; and the other, Sir Henry Spillman, certified the valuc 
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Mr. ne willing 

might have recovered. FPV 
Nom my Lord-Chancellor fading the caſe thus ſtanding, choughi lt no 
injulfice 220 5 own ofter, not that Aer ſhou'd loſe his da- 
mages, Having forborn 2400. ten Years, not that erden ha d be al 
lowed more defalcation than Fiber cou'd receive, becauſe he was ty'd to 


( roynbam was neither willing nor able to 
return the 
fit to eitab bargain, according to the 
'of the Rolls upon oaths ; becauſe the 
ſo equal in the balance of Jultice, as that with oath, 
of the Rolls, upon the examination of divers Witneſſes. 
| Now, my good Lords, if this caſe ſtands thus, what Injuſtice is there 
committed? | What unſoundneſs is there in this ation? or, what cauſe 
is there for my Lord-Chancellor to hide himſelf, that this Gentleman 
ſhou'd in this caſe declaim againſt him this day? Ik it were, my 
to make N for fear, to take off his hand ; he Will let 
the World know he is more conſtant and couragious in the points of juſ- 
tice, than that which he did ſo ju ly, ſo lightly to revoke. And if it 
were to this end, to make my Lord-Chancellor to diſpute with Mr, Jrayn- 
bam; I ain to let you know from his Majeſty, be will not let him farego, 
nor fogget his place, ſo much as to enter into debate with Mr. J/raynhan, 
ſtand to wreſtle or wrangle with 


9571 with damages unto Ker, m Lord-Chancellocthought 
liſh the Hirſt certificate of the Matter 
Certificate without oath, was not 


certified by the Maſte 


rc 


- * i 


knowing that it were not fit for him to 
Mr. J/rayaham, but rather to deſpiſe ſo mean an adverſary. _ 

My Lords, you know, that wiſe and juſt men may walk the ſame way, 
though not the fame pal there are divers courſes and divers ways to 
the lame end, Juſtice : for e fakes they are both to be honcur d, 
neither to be hl For, my Lords if Judges ſhould be traduc d 48 
2 Os they ar in WR, BY ſhou'd have thankleſs offices. 

uitice is the Harmony of Heaven, but Lingua detradiqnis off lancea triplex. 
| Cott this 8 hath ſweat hard to Leaf and dare 4 high x, 
yet the razor of his tongue cannot charge him that any thing came be- 
tween God and his own conſcience, but the merits of the cauſe ; 
it be certainly true, whillh a man carries this fleſh about him, his judg- 
meats and faculties will be imperfect. Vet, my Lords, I know that 
Lord is the branch of ſuch a tree, who, though he bloſſom' d laſt, yet t 
more ſap from the rost than any of the raſt: the ſon living in the me- 
mory of ſo bales a father, the father living in the memory of ſo virtuous 
a ſon, who may ſay, as Ageſiiaus once ſaid to his father, ? obey you in judg- 
ing nothing contrary to law. | | 

Lam glad this Gentleman is ſo naked of excuſe, yet heartily ſorry his 
defamation is ſo foul, as to draw ſuch a ſmart of puniſhment as this will 
be upon him; and here if neceſſity (the true defender of man's wicked- 
neſs) ſhould ſtep in, I anſwer, Though neceflity break through all laws, 
yet flying into the face of Juſtice, it muſt be broken by Juſtice ; elſe no 
ſubject can be ſafe, nor no Court keep itſelf from infamy, © 

It is well, my Lord, that this fault falls out but ſeldom ; for being ex- 
orbitant when it happens, it cannot but be foul. It is a pernicious ex- 
ample; for by this, when flanders are preſented inſtead of complaints, 
that is but to ſet diviſions between the King and his great Magiſtrates, to 
diſcourage Judges, and vilify Juſtice in the ſight and mouths of all the 


peopie« | 
I beſeech 
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'I'herefore 12 Lordſhips ta pardan me, if I be too long, and 
ſuffer me io ſhew your Lordſhips what this Court, in like cafes, hath done. 
In the ſecond year of his Majeſty's reign, when Sir Edward Cole, ac- 


petitioning his Majeſty againſt the laſt Lord-Chancellor, for 
injunction for ſtaying of a ſuit at the Common Law, (which your Lord- 
{hips know how neceſfary it is) he being convicted upon his own confeſ- 
ſion, received a ſharp cenfure. I will conclude with this one, and 1 ſhall 
defire your Lorne, in this place, to hear it read; and then do humbly 
beſecch your Lordfhips to hear the Gentleman at the Bar, either for his 
defence, or excuſe, | WES | 
Then Vraynbam's Examinations were read in this Book and Epiflle, 
Then he was charged with theſe words following, in the end of his 
Epiſtle to his Majeſty : «« He that judgeth unjuſtly, muff, to maintain it, 
« ſpeak_untruly'; and the height of authority maketh men to preſume.” 
Alfo, in ſhewing of his 1 reaſons why the Mafter of the Rolls was 
faulty, he ſaid, Eirft, the Mafter of the Rolls had omitted many of his 
material proofs. Secondly, He ſhifted off other ſome. Thirdly, That he 
ſometimes wrelted the equity of his cauſe. Fourthly, That he did falſc!y 
cite Fiſher's proofs. Fifthly, That he grounded the report upon the de- 
poſition of Witneſſes that ſwore abfurdities, untruths, and mere impoſ- 
hbilities. And, Laſih, as if the report hal been condemned and damned 
before to the pit of hell, he ſaid it was raiſed as ab inferno. + Ts 
In his Epiſtle to his Majeſty, he is charged with theſe words: 
„ I underſtand my Lord=Chanceltor hath begged my pardon: it is out- 
« wardly the ſhew of 2 great heart, bur inwardly it argueth a uilty 


granting an 


to be 3641. yearly ; and my Lord-Chancellor ſtrikes between them, and 
makes it 3407. So here is a difference of values, the firſt of 200/. upon 


oath yearly, aud this at 340 J. yearly, without oath, The firſt value is at | 


, * conſcience ; otherwiſe, if firſt I had been found guilty, arid his Lord- 
; * Taip ſhould then have interceded with his Majeſty for me, it had 


been an 
cc argu- 


 *< nothing by record, nor delivers any thin 
but would hide imfelf, om the eyes of 
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Night Honourdble, and my very good Lords, 
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| © argument of an indulgent nature z but ts deg pardon where inero ie 110 
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not the whole from _ Majeſty. This muſt move 
ty to ſave my wife and children; 


1 


And in another place, Wraynham faith, “ My Lord Chancellor proves 


66 things obj inſt him ; 
« your Majeſty's juſtice.”  - 
_ -His' Majefty faith, thoug 
his eter guy — he will have his Judges know, that they are ſub - 
jec to his account only, and to none elſe upon earth. 

His Maj — wer this petition on Good- Friday laſt, in which this 
Gentleman hath ſo far exceeded the meaſure of an humble complaint, 
appeal to your Lordſhips againſt him. 5 
Robe 3 read; bearing date Merrurii dicimo quarto 

2 


Jar. I. | | 
And likewiſe Foorth's Ri laſt petitions againft my Lord-Chancellor, 


* 
* 
* * 


tobching which reference is had. And the Lords afked Mr. MI ruynbam 
what he could fay for himſelf, 


N Ar. WRAYNHAM; 


FRO a man fo perplexed with ſo many miſeries, what Can be ex- 
'*"" pected ? and what marvel, if I ſhould Rulter, or might let fall any 


ſpeech that mi ht ſeem uncomelß ? f 1 
My Lords, I know not how to behave myſelf, I will not willingly of- 

fend any, but eſpe; jally the King's moſt excellent Majeſty ; yet nature 
commands me to defend myſelf, for it cannot be thought he can be faithful 
to another, that is not ſo to himſelf. And therefore I humbly deſire, 
that what 1 offer in extenuation, or defence, that neither the meaneſt that 
hear it, nor your Lordſhips, which are to judge of it, would take it of- 
ſenſively. Eat fon 8 | 

My Book conſiſteth of three parts. 1 

Pit, An Epiſtle to his Majeſty. . 
Secondly, The body of the book, which relateth the truth of all the pro- 


Eccdin 


Y And © Thirdly, a concluſive ſpeech in the nature of an epilogue, 


my hath eo- ; 


h he receive petitions from his ſubjocts againſt | 


{ 


—_— 


— 


Touching the body of the book, and the truth of the cauſe, I con- 


ceive it not now called in queſtion, for I think your Lordſhips will not 
enter into the particulars; but becauſe it hath pleaſed Mr. Attorney to 
ſpeak ſomething of it, I will not be ſilent. 

My accuſations, my Lords, are ſet forth in two things: Fir/t, that the 
complaint is of the Richt-Honourable the Lord- Chancellor. Secondly, 
That it is in bitter and unreverend terms. 7 
For * firſt, I muſt fly for ſuccour and protection unto our dread So- 
vereign Lord the King; for it pleaſed his Majeſty, ſitting here in the ſa- 
ered Seat of Juſtice, to declare, that if a were wronged in point of 


Jace, to him they might come and have redreſs ; and for proof thereof, 


humbly deſire your Lordſhips to hear me read a ſentence or two in his 
Majeſty LE 
For, ſaith he, if any were wronged, their complaint ſhould have come 
<« unto me; none of you but will confeſs you have a King of a reaſon- 
% able underſtanding,” &c. 5 5 
And in another place, Why then ſhould you ſpare to complain unto 
«© me, being the high-way ; therefore as you come gaping to the Law for 
« Juſtice, &c.” | | 
« But if you find bribery or corruption, then come boldly ; but be- 
ce ware of the juſtneſs of your cauſe,” 
Firft, therefore, in his Majeſty's opinion, a man may be wronged in a 
Court of Juſtice, 
. Secoudly, In that caſe, his Majeſty is not only willing to receive a com- 
plaint, but to reform what is amiſs : ſo that his Majeſty publiſhing this 


much to all his ſubjects, I hope your Lordſhips will not conceive that 


barely to complain is a fault; eſpecially ſeeing that his Majeſty ſaith, 
&« Why do you ſpare to complain?“ f | 
The ſecond part of my accuſation is, becauſe I have uſed unreverend 
and bitter terms. phe | | 5 | 
Fin, 1 divided the collections objected againſt me into two parts. 

(1. ) Into two ſentences, which Mr. Attorney hath endeavoured to fa- 
ſten on the Lord- Chancellor by inference. 

(2.) Into words, applied to his Lordſhip. 
. My Lords, Touching the f, I hope general ſpeeches ſhall have no 
ſuch conſtruction. | : ; 
In the 116th Eſalm, the Prophet ſaith of himſelf, I have ſaid in my fury, 
all men are lyars, And in the 14th Pſalm it is ſaid of all men, They have 


1 


| 


| 


all gone out of the way, and are abominable ; there is none that doeth good, no 


not ore. And in the Epiſtle to the Romans, it is ſaid, Let God be juſt, and 


all men lyars. And again it is ſaid in Scripture, That the poiſon of Aſps is 

under their lips, that their throats were open ſepulchres. And yet it was ne- 

_ 2 _ any of the Prophets and Apoſtles (godly men) found fault 
OL. - 
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all other words that I have uſed are but ſynonimies unto this $ 
arid I fed them all, yea all; I proteſt, to avoid 8 and to avoid al- 
ways uſing of che ſame word, Injuſt ice... „ 
And that alſo Which urged me to uſe it, was neceſſity; and that twofold 
neceſſity; Firſt; For that unleſs 1 ae ee his Lordſhip of 


| injuſtice; I was out of hope ever to obtain an hearing of his Majeſty, 


- Secondly, My miſeries inforced me unto it: And therefore it may pleaſe 
your Lordſhips to underſtand, that in my firſt petition, to his Majeſty, there 
was no ſuch word as Injuſtice, or that tended near unto it: but only it 
did ſet forth what the then Maſter of the Rolls, this Lord, and the laſt 
Lord Chancellor had done; and deſired his Majeſty to judge, whether the 
laſt Lord Chancellor, or the now Lord Keeper, had molt juſtly diſtributed 
juſtice : It pleaſed his Majeſty to give anſwer, That he would-take fome 
other courſe, when he came near London,” tae! f 

Wen his Majeſty came to Theobalds, I framed two other petitions, and 
deliveted the one to his Majeſty, and the other to Secretary //inwnod ; 
and in neither of theſe petitions was there mention of injuſtice, or a word 
ſavouring of it. e | 

And when I beſought his Majeſty, at that time, to hear the cauſe, or 
to refer the examination, he gave me this anſwer : „If myſelf, and the 
„Lords ſhould trouble themſelves about hearing of Sentences, no other 
6. —_ would be done by us, for-every man would be ready to com- 

plain.” ee 7; 

And thus I had fallen off, but that his Majeſty ſaid further unto me, 
% Will you charge my Lord Chancellor with injuſtice or bribery ?” I 
blanched the matter again, and deſired his Majeſty would be pleaſed to 
grant me an hearing of the cauſe. | | | 

After which, when I had meditated again of his Majeſty's queſtion, I 
found great cohererice between this queſtion and the words in his Majeſ- 
ty's book, and thereupon was bold to uſe the word injuſtice, Unto which 
his Majeſty was pleaſed to anſwer, “ Theſe accuſations are too too com- 
% mon: but I will have relation of the cauſe from my Lord himſelf.” 

After all this, underſtanding that the Lord Chancellor had endeavoured 
to anſwer this matter unto his Majeſty, and to this end had produced the 
Matter of the Rolls, Phillips, his report ; which, I confeſs, taken by itſelf, 
may not only ſatisfy my Lord Chancellor, but the King himſelf, or any 
man elſe living: and therefore, fearing that my Lord endeavoured to ſa- 
tisfy the King with that report, I ſaw there was no other courſe, but to 
give an anſwer unto'it, which I could notdo without the book. In making 
whereof, ſomething was required, both before and after, which drew me 
to make the Epiſtle and the Epilogue. | 

In the making whereof, I muſtered together all my miſeries; I ſaw my 
which had been before eſtabliſhed unto me; and after ſix- 
and- forty Orders, and twelve Reports, made in the Cauſe; nay, after 
Motions, Hearings, and Rehearings, four ſcore in number, I beheld all 
overthrown in a moment, and all overthrown without a new bill preferred. 
I diſcerned the repreſentation of a priſon gaping for me, in which I muſt 
from thenceforth ſpend all the days of my life without releaſe: for in this 


ſuit I have ſpent almoſt 3000/. and many of my friends were engaged for 


—__A 


— — 


— — 


| 


me, ſome damnihied, others undone; and with this, did accompany many 
eminent miſeries, likely to enſue upon me, my wife, and four children, 
the eldeft of which being but five years old; fo that we, that did ever 
day formerly give bread to others, muſt now beg bread of others, or elſe 
ſtarye, which is the miſerableſt of all deaths: and there being no means 
to move his Majeſty to hear the Cauſe, but to accuſe his Lordſhip of in- 
juſtice ; this, and all theſe, moved me to be ſharp and bitter, and to uſe 
words, though dangerous in themſelves, yet I hope pardonable in ſuch ex- 
tremities. | | 

And now I hope, if this will not acquit me, yet your Honours will be 
pleaſed to move the King for his gracious pardon : for miſery made pa- 
tient 7ob break out and fwell againſt God himſelf; and therefore, m 
Lords, how much more my it make me ſo compleatly miſerable, to ſwell 
and tranſgreſs againſt man io g 

And if, my good Lords, you ſhould hear all the paſſages of the cauſe, I 
ſhould the better conceive yout Lordſhips will not be troubled with it; and 
Mr. Attorney hath already ſet it forth in that faſhion, as it makes much 
againſt me : but if your Lordſhips will vouchfafe me that favour, I hope 
I ſball alter, or at leaſt extenuate your Lordſhips opinions in this Cauſe, 

In the year 1606, I preferred a bill in Chancery againſt Edward Fiſher, 
for defrauding me of a Leaſe of ſixty years : Fiſher forſwears the truſt, and 
preferred another bill againſt me for debts ; both bills came to be heard 
before Kinglefſe : Fiſher offered to purchaſe the Leaſe, and the debts were 
referred to two Maſters. "Theſe took great pains concerning the debts ; 
after which, the Lord Chancellor referred the whole buſineſs to thoſe 
two Maſters of the 1 and then having examined both Truſt and 
Debts, they report the Truſt proved; and for the Debts, they think fit 
that I ſhould give Fißper 2000 Marks, whereof 500 Marks were for da- 
mages. Fiſber, not ſatisfied, moves my Lord Chancellor to hear the Cauſe 
himſelf, and this was in 1608; and my Lord, upon an hearing, decreed, 
with the conſent of Fiſher and his Counſel, that he ſhould aſſure the Land, 
and I pay 2000 Marks within ſix Months. 

After this, my Lord having made this decree by conſent, I ſerved 
Fiſher with it; but his contempt was ſuch, that after three commiſſions of 
Rebellion, I was enforced to take a Serjeant at Arms to attach him, and 
had a Commiſſion awarded to the Sheriff of Norf4/4, to put me in poſ- 


ſeſſion. 
P | Fiſber 
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e perceiving that the þiding of his head could. not keep we from 


ey 


having poſſeſſion of the Land, takes another courſe by fraudulent convey- 
ances between him and his brother, and others; and in a motion made in 
the name of Sir Tamas Challener, (ſor they lodge the faſt intereſt in him) 
they inform that this conveyance was before m bill exhibited, and there- 
fore deſiie I might be put out of poſſeſſion ; and fo it was ordered, that the 
poſſeſſion ſhould remain then as it was, HL. 5 

Then I, to diſcover thoſe fraudsy preferred a new Bill againſt Fiſher the 
5 in their anſwer ſet forth matter ſuffi- 


deceiver, and three others. 
dient to ſne the fraud. For Sir : 
Edward his brother, was made and ſealed when he never thought of it; 


that 1700/7. was to be paid; but yet he never ſaw the Land, he never bar- + 


ain'd or-condition'd for it, but hearing the trouble of it, affured it to 
Richard, the younger-ſon of Fiſher, the deceiver: and ſo becauſe he alſo 
was unable to go on in the purchaſe, he lodged it in the hands of Sir 
Thomas Challoner, bu | 90 tot A | 
Hobart, Attorney, informs my Lord Chancellor of theſe frauds; m 

Lord gave them a 1 to ſhew cauſe why I ſhould not have the Land till 
they could make better proofs. Then thoſe witneſſes, which were both 
Fiſher's men, were examined by my Lord Chancellor in open Court, and 
one of them ſweals that the conveyance, which muſt defeat the Decree, 
was ſealed in the Hall; the other ſwears it was done in the Parlour ; one, that 
it was read; the other, that it was not read: the one, that it was ſigned ; the 
other, that it was not ſigned: one ſwears, that Sir Eduard Fiſher was pre- 
ſent; the other, not preſent ; and both, that it was done at ſuch a time, 
when the Deed bears date twelve months after. 
Then what remains after all this, but that I ſhould have a confirmation 
of the old decree, or elſe a new ? But I find it true, Nemo læditur niſi a ſeipſo. 
For then the Lord Chancellor made a motion, that Fiſher ſhoul Bo the 
Land; againſt which, I not gainſaying, his Lordſhip referred the Media- 
tion of the bargain to the Maſter of the Rolls, where it appeared, that Sir 
Edward Fiſher had made a Leaſe of half the land for 2001. the year; and there- 
fore it was agreed, that Fiſher ſhould give 2400 J. out of the which, he was 


to deduct 2000 Marks for his Debts, due by the firſt Decree, and the reſi - | 


due about 1066 J. I received, becauſe it did not appear what the Lands 
were worth. A Commiſſion was awarded out to Sir £L'Eftrange Mordaunt 
and three others, to find out the true value of the land, and a bargain was 
not commanded, but propounded by.the Court : And I beſeech your Lord- 
ſhips to obſerve, that the Maſter of the Rolls being to conſider of all the 
Examinations, lawfully taken in the Cauſe, nine Witneſſes were taken by 
the Commiſſion and duly examined; five Witneſſes more were examined 
in the Examiner's Office, without my privity or conſent, and contrary to 
an Order in Court: which Witneſſes being examined, ſwore point-blank 

in all things; and according to thoſe proofs, the Maſter of the Rolls made 


his Certificate, and found 200 J. a-year to be as much as the lands were 


worth, bs 
Hlereupon the Lord Chaneellor gave a day to ſhew cauſe, why the cauſe 
ſhould not be decreed, which was the Order, guarto May, 1610. 
After this, the Cord Hobart, then Attorney, in the preſence of the Maſ- 
ter of the Rolls himſelf, did ſet down the defects of his own Report. 
Lord-Treaſurer. My Lords, this is contrary to all courſe, this muſt not 
be; for we mean not to enter into the merits of the cauſe, | 
r. At. Yelverton, Mr. Wraynbam, for you to ſhift it off, doth bur ag- 
gravate your oftence; for when you ſay, you uſed the reſt of your phrates 
as Hynonymies to Injuſtice, that implieth a taxation of his Lordſhip in point 
of juſtice ; and ſo likewiſe do your words imply, when you ſay, by the great- 
nels of his wit and eloquence, he doth palliate the injuſtice of the Cauſe : 
therefore tax my Lord particularly with one point of injuſtice. , 
Here Mr. Nraynbam would not inſtance in any one particular. 
Mrayn. Had I thought his Majeſty would not have heard my cauſe, I 
would have ſat down in filence, and have devoured my ſorrow. I have for- 
merly ſet down to your Lordſhips, that my Decree was reverſed without a bill. 
r. Att. That is, when the bill is abſolute and conſtant, for there it muſt 
have a bill of revivor; but when it depends upon ſubſequent acts, and is 


qualified and conditional, there it may be reverſed without bill. 


Mrayn. J humbly ſubmit myſelf in all things to your honourable and 
clement cenſure : "A the manner, I beſeech your Lordſhips pardon ; and 
for the matter, I humbly crave compaſſion. | 

Mr. Serj. Crew. May it pleaſe your Lordſhips, the Priſoner at the Bar 
hath made a good ſubmiſſion at the laſt, I would he had begun with it, 

My Lords, the Flux of foul mouths muſt be ſtopp'd, otherwiſe the great- 

eſt Magiſtrates will be traduced and ſlandered to Majeſty himſelf; and 
though it be not Treaſon, yet I have heard it from a great and honourable 
Perſon fitting in this place, that it is Crimen læſæ Majoſtatis. 

My Lords, for the two Lords, the one that lives, the other that is dead, 
and their demeanor in this caſe, in honour of him that is dead, and with- 
out flattery to him that is alive; I ſay, they both judged according to their 
conſcicnces, | 

The Lord Chancellor that is dead, gave his judgment according to his 
cohſcience, and not according to the conſcience of another man, 1 ac- 
cording to the integrity of his own heart: for Judges are to judge ſecundum 
equum & bonum in fare conſcientiæ. And this Lord alſo judged out of his 
noble conſcience and integrity of his heart; for, my Lords, there was no 
binding decree. 

As for the merits of the cauſe, it muſt not be examined of the one ſide, 

nor of the other, for both Lords have done according to conſcience, coram 
Deo & h:minibus. And each hath delivered his owa ſenſe according to 


their conſciences. 


The Lord which is dead, when he was alive, was one of the oracles of 
the wiſdom of the time; and my living Lord attributes very much, unto 
him, whom God hath alſo inriched with great ornaments of nature; for 


no Man, no Magiſtrate, hears with more attention, nor no Magiſtrate of 


Juſtice attends with more underſtanding and patience. PS . 
You then, Mr. Viaynbam, thus to traduce my Lord, is a foul offence, 
with that black mouth of yours: you cannot traduce him of corruption, 
for, thanks be to God, he hath always deſpiſed riches, and ſet honour 
and juſtice before his eyes; and where the Magiſtrate is bribed, it is a 
ſign of a corrupted eſtate. , 


15. Proceedings again} Mr. Wraynbam, ©. 


For the ois che Cauſe, gh oor of Ob roman 

My Lords, I wasof Counſel with Mer, and I knew the merits of the 
cauſe; for my Lord Chancellor N e > ape e in 
juſtice to have received, and finding a diſability in Mi to perform it, 
was inſorted to take the land from i raynbam to give it to Fiſher, which is 
hardly of value to ſatisfy Fiſher's true debt and damages. And this, my 


7 Y 


6 
, 


ſhips have heard. K | | | 
T am glad at laſt, to hear Mr. Wraynham's ſubmiſſion, and do humbly 


mas ſaith, that this conveyance from Sir | crave your Lordſhip's cenſure, 


Sir Edwas d Coke, The cauſe before you, my Lords, is a very great 
cauſe, for a man muſt tread in this courſe upon a very lender _ IP | 
will fingle out, as near as I can, the ſtate of the queſtion, and then Iwill 


tence: for a complaint to the King's Majeſty, or a petition by any man 
that thinks himſelf wrong'd, I hold that regularly to be no offence. God 
forbid-it ſhould beſo: I can make no hedge between the Sovereign and the 
Subject; nay, in ſome Kingdoms, oy xa Jubditorum ditrabere in principe 
deſerentur capitale q: And that would be derogation from a Monarch, that 
no ſubject thould complain unto him; yet upon the Statute of Meſiminſter, 
and at Common Law, I make no. queſtion but to ſhew you, that where 
petitions were made to the King in an unft manner, they have been ſe- 
verely puniſhed. Our caſe is now particularly in a ſentence given by my 
Lord Chancellor, an eminent Judge in this Court, and a ſole Tacos in the 
higheſt Court of Equity that is in this Kingdom; yea, this caſe is after 
ſentence, and nick the ſentence, and with many ſuch ſcandalous and 
opprobrious terms againſt ſo high a Judge; and that not in paper, but in 
a book preſented to the King; this book in my hand, which the King hath 
delivered to the Attorney General, that it might come before us for due 
puniſhment. Whether this book be juſtifiable, vr no ; that is the queſtion, - 

It js a black book, Eñ jam conventens luctibus iſte color. And it is a ſtrange 
book for ſome things that I will ſhew you, for it is no petition z and yet 
I will confirm every word ſay by ancient and modern authorities; where- 
of, I am ſorry, very wy in good faith, for the excellent and worthy parts 
that are in you, Mr. — — Now mark your owr- words in your 
book; you call it a Review, or Revivor of the Report of the Maſter of the 
Rolls, Phillips, and the Decree of my Lord Chancellor: the High Com- 
miſſioners have ſometimes a Commiſſion of Review; but it is very rare; 
and that is a Conimiſſion of Grace, not of Right: ſuch a Review is pre- 
ſented unto his Majeſty by Mraynbam, in which he deals not like a peti- 
tioner, but like a cenſurer, cenſuring every man that deals in the cauſe. 

Mark how the Common Law ſets forth a Petitioner : It gives no ill 
words, it toucheth not men of injuſtice; for take this from me, that what 
grief ſoever a man hath, ill words work no good; and learned Counſel 
never ule them. 5 1 

And therefore the petitioner at the Common-Law, is, Si placet majeſta- 
ti, &c. & quod juſtitia & rectum fiat, &c, Now in your petition, ſee whe- 
ther you have behaved yourſelf well: Firſt, you make your major propo- 
ſition ; The unjuſt ſentence of a ſudge, is far worſe than a particular mur- 
der: then your minor is, That my Lord- Chancellor hath ſatisfied his Ma- 
jeſty, that J have informed him falſely; but his Majeſty knoweth, that he 
that judgeth unjuſtly, muſt, to maintain it, ſpeak untruly ; and that your 
Lordſhips and all Logicians know, the concluſion followeth neceſſarily. 

Firſt, he chargeth my Lord Chancellor with injuſtice, not complain- 
3 any particular to be reſerred to examination; but ſaith in general, 
He hath done unjuſtly, and is worſe than a murderer; and that he hath 
<« informed the King falſely.” "as 

A; Lords, You know, if a man put falſe metal into the King's Coin, 
it is Treaſon; and if my Lord Chancellor ſhall infuſe poiſon and falſe in- 
formation into the King's ear, it was an heinous offence. Yet this con- 
tents not Mraynham; but he flieth at all, ſaying, * That the height of au- 
„ thority maketh Men preſume.” And hath a place of Scripture in his 
Book, Mie be io them that write wicked Decrees and in another place he 
ſaith, + Opprefſion is palliated with wit and eloquence,” 

Ax Lords, ought theſe things to be in a petitioner ? A petitioner muſt go 
meekly and humbly to work, without ſhew of touch of any man, 

I will not omit a dead man; for, tho? ſpoken of him, it is a living fault. 

As for this Maſter of the Rolls, never man in England was more excel- 
lent for the Chancery than that man; and for aught 1 heard, (that had rea- 
ſon to hear ſomething of him) I never heard him taxed of corruption, be- 
ing a man of excellent dexterity, diligent, early in the morning, ready to 
do juſtice: for him to be taxed in ſuch a high degree, as to omit ſome of 
the material proofs, to ſhitt off others, to wreſt the equity of the cauſe, 
and ſuch- like: and in another place, That the Maſter of the Rolls made 
an unjuſt and corrupt gloſs upon a falſe text, &c.” And in another 
place, he faith, That Sir Edvard Phillips's report was raifed ab in- 

erno.” 

/ My Lords, You know that the ſlander of a dead man is puniſhable in 
this Court, as Lewis Pickering is able to tell you, whom I cauſed here tobe 
cenſured for a ſlander againſt an Archbiſhop that is dead; for Juftice lives, 
though the party be dead: and ſuch flanders do wrong the living poſteri- 
ty and alliance of the man deceaſed. 

But Mr, I raynbam ſpares not the King himſelf; for in one place of his 
Book he ſaith, «f/argat Rex, Sc. as if the King ſlept. And in another 
place he faith, ** That the Decree is reverſed without precedent.” But 
that is not fo, as I will ſatisfy you anon. | 

For Mr. Vraynbam's cenſure, I will never judge a man without autho- 
rity and reaſon. 18 E. I. in Ratuls Parliam-nt, 3. my Lord-Abbot there 
complained that Sz/2m:;n of Iragg, and Hugh C:urtney then Chief-Fuſtice, 
had confederated to give Judgment againſt the Abbot. And the King an- 
ſwered, “ Shall we, upon this petition, call a judgment in queſtion?” 
And in the end, the anſwer is, Rex rogabit, & 4 facere non poteſi per le- 
gem terre, And my Lord-Abbot, becauſe he was a Lord, eſcaped pu- 
niſhment at that time, 

Another precedent I will ſhew you, is, Mich. 18 E. III. Rat. 151. coram 
| Rege, Ton, IWilkrahampetitioned againit the Juſtices of the King's-Bench, 
Ke: That they had not done according to Jaw and reaſon.” And the peti- 
tion was delivered to the repreſentative body of the King and his Council; 


| 


| ; for 
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Lords, was the true courſe of it; ſoit ſtands upon theſe parts your Lord- 


ſhew you in others, upon what words, and in what I ſhall ground my ſen- 


. 3 YT AS ef avg. 
5 n bans i OL; be I 
TCC 


1 


te et 
PI. 3 


; 85 * Potts 


"= lf © DTS n 
0 8. 5 8 Tg 8 i 
* — AD * 8 Wh. N . ( 2 


ES OE Ss 


Sa 


r S AN 
He 7 *' 1 8 


SY WIE CAE 


2 * 22 Ld 3 
e 
= * 1 q 


COTS I ES 
15 


JC 


ven 


F 


„„ 


ranſomed in the King's Bench. | | | 
| IC AF. My 3 3 Sir Willem Scott and Humphrey Hunney, who com- 
plained to King Edw. III. „ That Sir J/lliam 


from another Judge, this is no injuſtice. 
the Common-+Pleas, and this was reverſed in the King's-Bench ; yet he diſ- 
| charged his ccnſcience : and altho' it was afterwards reverſed, yet it was 


from the Lord-Chancellor that is dead. 


for the which” the faid TFiliraham was indicted, convicted, fined, and 


oft, Chief- Juſtice, had 
« awarded an atlize contrary to law.” And the King ſent it to the | udges ; 


whereupon Hunney was impriſoned, judged, fined, and ranſomed: yet he 
| had no remedy but in Parliament. | | | 


The Statute hath made a ſharp law againſt ſuch as ſpeak ſcandalous news 
of the Chancellor, Juſtice of the King's-Bench, &c, And becauſe divers 
were puniſhed for ſlanders, in petitions to his Majeſty ; therefore, 13 N. II. 
Ret. Parl. numb. 45. the Commons deſired they might not be troubled for 
any matter that ſhould be contained in petitions to King: and the King 


aniwered, Let every man complain, fo it be with law and reaſon.“ 


IWraynham objected a place of Scripture for himſelf, where the Pſalmiſt 
ſaith, I have ſaid in my fury, that all men are lyars. The text is, Dixi in ex 
cu: ſo IWraynham ſaith, ** It was not in his fury, but in his excels.” 

And another thing that Vrayabam offered in his defence, was the 85 


| words, where he ſaith, in his Book, Be bold to complain. But of what ? 


corruption ?-So likewiſe in Rot. Parl. 24 Edw. III. Parl. 3. numb. 16. J 
any man mix corruption with his cenſures, Anathema ſit. So likewiſe it is ex- 


| tant in the Rolls of the Parliament de la plbe, that the great de la Pole was 
convicted of bribery, and put from his place; and 


Cardinal Wolſey was 
convicted of a foul corruption. | 
But if a man, according to ſincerity, give judgment, though he differ 


Famous Dyer gave judgment in 


no Injuſtice. The like inſtance might be made of Sir pin It ray, 
and others. Now, in this cafe, my Lord-Chancellor that is living, difers 
This is not ſtrange, it hath ever 
been, and ever will be; but if a Judge's conſcience be oiled and moiſten'd 
with corruption, then all is naught. 
The King hath the Pleas of the Crown, and upon every e one 
of the parties is angry and diſpleaſed: But this muſt not preſent y produce 
a new hearing, for that will hinder all other buſineſſes. For I will put you 
agreat caſe between a Nobleman here, and divers other Noblemen that were 


| truſted by the Counteſs of Southampton, who were all Plaintiffs, and Sir 


Meyle Finch Defendant : and this was Micb. 42 & 43 Eliz. The main 

int that was controverted in the cauſe, was upon an exception of a 
38 (as I remember) in the Habendum of the deed, which my Lord- 
Chancellor then thought void. And therefore decreed, That my Lady 
& of Southampton ſhould have all.” Whereupon Sir Meyle Finch petitioned 
Queen Elizabeth, that ſhe ſhould refer the examination of the Decree to 


fome of the Judges ; but the Queen would never refer any thing to thoſe | 


that were named unto her, but ſhe referred it to two other Judges not 
named in the petition, who attended my Lord-Chancellor; and they then 
reſolved it againſt the Decree, and my Lord reverſed his own Decree. 

I know I have held your Lordſhips long; yet I cannot tell, in theſe cri- 
tical days, whether men will be ſatisfied, which hath made me longer than 
I would have been. Therefore, to conclude, I agree, in all things, with 
the ſentence given in Foortb's caſe of 2 Fac. N 


5 Fulle Grevill, Chancellor of the Exchequer. This Court hath no | 


intent to diſcourage the meaneſt ſubject of his lawful appeal unto his 
Prince; for that were to diſinherit the people of law, and the King of the 
intelligence of the oppreſſion that might fall upon his le. 

But this caſe I ſuppoſe not to be within the firſt. 
caſes, is but a review of an inferior ſentence of a ſuperior Magiftate, my 
Lord-Chancellor of England: and that before he be heard, making the 
King his ſpeedy executioner. ä | Se 

But examine the nature of theſe accuſations, and you ſhall find them mere 
ſcandals, and impoſſibilities; as breaking Decrees, rewarding frauds and 


8 palliating oppreſſions with greatneſs, wit, and eloquence. 


Vhy, my Lords, if this liberty ſhould ſpread, then I deſire the indifferent 
hearers to ſee in what a miſerable caſe the ſubject ſtands, when the right of 
every good man ſhall ſtand in the malignity, and unquiet nature of eve 
turbulent ſpirit ? And, my Lords the Judges, in what a caſe ſtand they, 
if by ſuch clamours mo delinquent ſhall be made Judge over them? and 
what privilege ſhall the King my Maſter have ? For if «his humour ſhould 
take a little head, will it not carry both him and Juſtice into the field? 
And therefore I conclude, that this is ſeverely to be puniſhed ; and is not » 
petition, but a preſumptuous challenge, and of ſo far a worſe nature beyond 
duels, as honour and univerſal Juſtice is beyond particular right: And 
therefore I agree witn him that went before me, leaving his good parts to 
mercy, and his ill parts to the cenſure of Foorth's caſe, 


Lord Chief-Baron, Sir Laurence Tanfield. This cauſe is a cauſe of a 
high nature, being a ſcandal of a great and principal Officer of the King- 


dom, and of one that is an high and eminent perſon : which ſcandal is ſet | 


forth in this Book, which certainly I cannot call a petition ; for the peti- 
tioner hath preſumed too far, that it is a plain reviſe of a Decree. Every 


man knoweth, that the Chancellor hath the keeping of the Great- | 


Seal, whereby is managed Mercy and Juſtice : and if this great perſon ſo 


truſted. ſhall be thus traduced by every offender, how infufferable will 
this miſchief be ? 


he matter in ſuch. 


1 TY 216192 © . For fandering the Lord Chancellor Bacon. 
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| heavier ſcand: 


and then the law protects us, tho? it be againſt a 
| Creſts did ſue an action for forgery of falſe deeds againſt the Lord Beau- 


| 
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And, not content with this, chargeth him with oppreſio., and palliat- 


ing it with greatneſs, wit, and eloquence; than which, a greater and 
cannot be! 

You ſhall not be barred of acceſs to his Majeſty; but that by a petition 
you may deſire to have a Decree reviewed, and that his Majeſty would 
grant a commiſſion to review it. But theſe Og mutt be done legally, 


obleman. Sir Richard 


champ ; whereupon my Lord Beauchamp ſucd an action upon the Statute de 
Scand. Mugnat. But that would bear no action, becauſe it was done le- 
ally: for a man may ſuppoſe in his Writ ſuch a fact, by the uſe of the ſaid 


Writ ; but he mult beware that he prove it well, or elſe he ſhall be well 


fined in the ſame Court. But much more ſhall he deferve a fine, if he ſhall 
do it without Writ, or without ground or proof, as //ayzham hath done. 
And therefore, becauſe I muff be ſhort, I think him fully worthy of 


the cenſure before given, in all points. 


Lord Hobart, Chief- Juſtice of the Common-Pleas. Mr. Aiterney hath 
very worthily and like himſelf, according to his place, brought this man 
into this Court, to give anſwer for the greateſt and moſt outrageous offence 


that of this kind hath been committed; in which caſe, I will firſt tell you, 


what I do not queſtion, and then what I do queſtion. 

For the firſt, Petitions may be exhibited to the King without contro- 
verſy ; nay, in ſome caſes they muſt be exhibited ; and God forbid, that 
any man's way ſhould be lock'd up, or that any SubjeR ſhould be barred 
of acceſs to his Majeſty ; for when appeals fail, and when ordinary remedy 
is wanting, ſo that there is no Judge above the higheſt Judge; yet, you 
may ſtill refort unto your Sovereign for extreme remedy : this is proper to 
a King, Cs regnare, ſi ceſſas judicare; for it is an inherent quality to his 
Crown. So that without controverſy a man may petition againſt a ſen- 
tence ; for God forbid, that we that are Judges, ſhould draw that privilege 
to ourſelves, to give ſentence, and not to hear it examin'd. But it is true, 
it muſt be preſented as a ſupplication, and you muſt go formally to work: 
ordinarily you muſt go to the proper Courts of Juſtice; if that fails, the 
ext aordinary courſe is open by the King: and this is no more than to 
ſhew to his Majeſty, how you find yourſelf grieved, and then remit the 
cauſe and form to the King's wiſdom, | | 

But now fee what this man hath done, he hath made ncither the matter 
nor form of a petition. | 

Firſt, for matter, he pretends, that is not ſaying that my Lord- 
Chancellor hath expreſly infringed two Decrees, when he hath done no- 
thing, only eroſſed an order, than which, there is nothing more common, 
for they are but interlocutory, and not definitive. | 

And for form, this is no Petition, no book, as he wou'd call it, but an 
expreſs, peremptory and audacious libel. Then the manner offends yet 
more: for whereas a ſupplication imports, that a man ſhou'd ſpeak it upon 
his knees, for as it is in ſome Realms, men attempt nothing againſt law, 
but they muſt do it with a rope about their necks: ſo that he that goeth 
about to attempt any thing againſt a Decrce, he doth it with a rope of the 
King's cenſure about his neck: but mark the carriage of this man, how 
inſolently he proceeds in this caſe! 

Firſt, for the King, as hath becn well obſerved, he ſaith, afurgat Rex; 
as if he ſhou'd bid the King ariſe and take revenge, 

Therefore for the Decree, he ſaith, that the foundation of it came from 
hell; if that be ſo, then this ſentence muſt needs be helliſh, when he falls 
upon a poor man, the Maſter of the Rolls: I call him poor man, becauſe 
he is not living to anſwer for himſelf, but yet he was a worthy Minifter of 
Fuſtice, (for I had much cauſe to know him) and he was of as much dex- 
terity and integrity, as ever man that ſat in his place, and ] believe the 
Chancery will find want of ſuch a man. But not content with this, he 
ſcorns my Lord-Chancellor's courteſies, and carries himſelf, as if he 
wou'd trample all under foot. | Io 

So much for the manner: as for the matter, it is odious ; the perſon with 
whom he hath to do, is the principal Officer and Magiſtrate of Juſtice in 
the Kingdom, one that hath the nomination of all the Juſtices of Peace, 
and the Principal that names all the Sheriffs; one that keeps and carries 
the Seal, and fits chief Judge in this Court, and ſole Judge in the Chancery. 

And ſhall we think that this man is bought and ſold to Corruption, 20 
Injuſtice, to Murder? What more tends to the King's diſhonour, than that 
he ſhou'd place in the Judicature ſuch an unworthy man? a man infinitely 
the more wrong'd, becauſe he deſerves his place, as well as any man that 
went before him; and yet his laſt Predeceſſor was very excellent, and de- 
ſerved no ſmall commendations. But Mraynham I condemn, as a man bar- 
barous both toward the living and the dead; wherefore, there is a juſtice 
and tribute due to the Maſter of the Rolls deceaſed. I wou'd have mention 
made of it in the Decree, and with that addition to the ſentence, I con- 
cur in all things with the Preſident of the Court, 


Sir Edward Miuntague, Lord Chicf-Juſtice. My Lords, it is a true ſay- 
ing, Judicium nin redditur niſi in invitum. For I yet never ſaw any man 
fit down ſatisfied with a ſentence that went againſt him. 

I wou'd not fo far have blamed J/raynham as to heve cenſur'd him for 
N ts the King; yet this reſtraint I find in Jaw, which any man 
may ſee in King Edrar's laws. Let no man complain to the King in mat- 
« ters of variance, except he cannot have right at home, or that right be too 


I doubt not but that by a right way, you may, by apetition in an humble heavy for him. Then let him complain to the King.“ Whereby it is 
courſe, and ſubmiſſive manner, deſire his Majeſty that he would be pleaſed | meant, that if the laws be ſo ſtrict, he ſhall complain in a Court of Equity 


to review a ſentence in Chancery, or elſe grant a commiſſion to others to 
review the ſame. But doth this man obſerve this courſe ? No, but he will 
be his own Judge, ſentencing his own ' cauſe. I can call this Book no 
better, than a ſcandalous and malicious InveRive againſt the Lord- 
Chancellor; and that not without great bitterneſs, as I have heard. 

Firſt, he taxeth him with injuſtice :- then mark the circumſtances ; he 
faith, * My Lord-Chancellor hath reverſed the Decree, without cauſe, 
without new matter, without legal proceeding, without precedent, and 
d upon a bare ſuggeſtion.” | 

Then he goeth further, ſaying, © Injuſtice is worſe than murder; for 
© this Lecrce hath devoured him and his whole family.” 


| 


to the King himſelf. "Then, to complain is not deny'd to any man, for al! 
Juſtice comes from the King, and though he diſtribute his Juſtice to be 
miniſtered in ſeveral Courts, yet the primitive power reſides ſtill in his per- 
ſon. Therefore, to the Juſtice of his Majeſty may any ſubject have re- 
fort; but this muſt be humbly as a Petitioner, not as Mr. J/raznbam hath 
done here, who is not a ſuitor, but a cenſurer; and doth not complain, 
but proudly rails upon a high Judge. | | 

Can you, Mr. J/raynham, charge your Judge with corruption, through. 
fear or affection ? (for I make them both alike :) Spare not the chief Judge 
nor higheſt Counſellor; I fay, ſpare us not, whenever you can take us. But 


i . . . SS; . 
a judgment is pronounced from the ſincerity of our conſciences, and war- 


ranted 
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ing: ſhall we then undergs the cenſure . things. And this right I would have done to the Lord-Chancellor living 18 
75 


kante by our judgment and learni 


of every ſuitor? No State, at no time; ever ſuffered this. | . - | the Lord-Chiancellor and Maſter of the Rolls that are dead, that thoſe 
M 2 it lies upon us Judges as a duty, to reſtrain this boldneſs ; | things be fitly ee to their hopours, in the drawing up of the decree 
qur places as Judges, give us no privilege to do_what, we iſt, nor haye |- . Bir Thomer Lake, Principal Seeretary-" My Lord, THR had Ven the ful 
. - Cuitorsliberty+to ſpeak as they liſt of Judges : God, and Order, hath ſet that had ſpoken in this caſe, I ſhould have thoug t M the greateſt d m- 
= - bounds t6 boch. 5 Peulty how to walk evenly between the not diſcouraging the King's ſub- 
= Por the matter heretofore handled in the Chancery, it is not a work of jects, and in 2 T1J7CͤCC00000 
= this day to deal with that; we meddle not with your Decrees, we cenſure | _ But for that, my Lords before me.have ſo well ſpoken, that no man | 
= you only for your ſcandals. I faw.in your Book a ſmooth Pen, and from | may be diſcouraged to come to his Majeſty in a diſcreet manner; And very 
your Fongue I have heard fair ſpeeches ; but in both I ſee a fiery ſpirit. good learning hach been delivered by all my Lords the J 7 fuch as 
= For you would raiſe up diſſention between the two Lord-Keepers of the | may ſatisfy every man; yea, and not ſatisfy only, but direct them what to 
| King's conſcience; him that now is, and him that was, and now is with | do in ſuch cafes: therefore I may be the ſhorter. 5 
= God t of theſe two Wortlies I ſhall not ſay much; I will neither wrong | T will not be long in ſpeaking of the honour due unto Magiſtrates ; he 
= the dead, nor flatter the living.” The matter of difference, for any thing | that wades into that, ſhall have little of his own invention; nor of the 
= I can ſex, or you ean' ſay; is but an order againſt in order, wherein judg- | offenct that is now, before us; for the King's Counſel hath fo fully and 
ment may be Varied by occaſions,” and through eitcumſtances; true attri- | perfectiy delivered it, that perhaps by 48 time, he knows his own error. 
4 butes are no Hatterſe . 4 ++ + | Andmy Lords the Judges have made it.appear fo, whereby I think it as 
1 This honour” let me give to theſe two great men; of greater parts, great a offence, as ever was in this nature; and much more deſerverh 
i Rajah better fitted for that e, never fat in this place: nay, a man may truly puniſhment, becauſe it is againſt a man no Jeſs eminent in virtue, than 
5 ſay, that the World athi ſcarce yielded two ſuch men of ſo excellent | in ors Md as os er ed. ar RENE od 67 Aod off 1 
1 gifts, in this latter age of the World. klree things the Priſoner urgeth J. io lin he nn, 
3 But you, Mr. #/raynhum, wronged both the living and the dead. Of Firſt, for the word Injuſtice, he faich, ( That the thing 
148 the Maſter of the Rolls, that is dead, you ſpake your pleaſure : bat all were unjuſt, then he might call it urjuſt / 
bj that bear Jou, and Eno him, will be ready to give you the ye. You But anſwer, for a private man to call a publick ſentence, Injultice, 
3 ſay that he ſhould omit ſome of the proofs, and wreſt other-ſome, and | herein he ſheweth his error: r 
. ground himfelf upon Witneſſes that ſwore impoffibilities, and abſur- | Secondly, He urgeth, that it cauſeth a great loſs unte him, and there= i 
608 dities c. Whoever knew that man, knows him to be a true Reporter, fore he would be the rather excuſed. {i n 
„ and a judicious Collector upon proofs, as ever was. I will not diſſemble It is true, Ithink, that men, by ſentence, have loſs, for Fudicium red» - 
09 what others thought fault in him, to be over-ſwift in judging: but | 4:tur in invitum ; but tho it bea'loſs, it is Damnum abſque injurigs. | \ 
N this was the error of his greater experience, and riper judgment, than Thirdly, He went the wiſer way, when he urgeth commiſeration unto - 
i hben 07 1s 1977 + Fs e us. For my own pork I could commiſerate the man, ' but I commiſerate . 
i Now, for my Lord-Chancellor, by the words you uſe, you lay four of | the Commonwealth much more; for if this ſhould. be ſuffered, tumults, , 
„ the greateſt Crimes upon him, that can be laid upon a Judge: Prefump- and a multitude of other inconyeniencies would ariſe. And therefore I © 
0 tion, Oppreſſion, Fulſuy, and Jnjuſtice : all theſe you utter, with one Judge him as the reſt have done before. me... ' e. M 
7.8 breath, charging him with all in one ſentence: for you ſay, Height Sir Hemy Cary, | Comptroller. My Lords, before me have ſpoken ſo A 
. « of: achotivy ma des great men preſume: there is preſumption and op- much, that I ſhall not need to ſpeak, neither do I make any ſeruple of the 1 
„ preſſion. And in theſe- words, He that judges unjuſtly, muſt, to main- | faid ſentene. e 3 a 
e <« tain it, ſpeak untruly:“ there you accuſe him of falſity and injuſtice. | _ When I conſider how foully this man hath behaved himſelf; in Scan- 3 
„ Ex ore tuo te judics, Nr nequam. For in your book you ſay, Let me | dal and Invectives againſt ſo high a Magiſtrate, I muſt concur with the - 
. 44 ſuffer as a Traitor, if all that I ſay prove not an entire truth, if I | reſt of the Lords that have gone before me. G by. 
Wit ei ſhould dare to ſlander ſo great à Judge to ſo wiſe.a King.“ Therefore, Biſhop of EH, Dr. Launcelet Audretus. Tho! the 2 of the com. 5 
WM out of your on mouth I pronounce ſentence againſt ' you, Ie Majeſ- | plaint had been juſt, yet I believe my Lords the Judges, that the com- 4 
9 fatis:; and tho not as a Traitor, yet as a great feandaſizer. And if all | plaint being in ſo foul a manner, againſt ſo great a perſon, in ſo high a = 
„ were true that is ſaid in your book, yet would J cenſure you for your | place, deſerves ſharp puniſhment: and therefore I agree with the former = 
„ quarrel wich my Lord- Chancellor for form: and yet yourſelf uſe no form, | ſentence, | „ 
WR [238 no, not common civility. So that if it were againſt a common man, it | Biſhop of Londen, Dr. Jobn King. I ſhall borrow a phraſe of him, tho? £ 
6 were puniſhable, to offer ſuch words to the eye of a King, as here you ſpoke to another purpoſe; * That in a Senate, where many afliftants 
„ give to my Lord- Chancellor, calling him a rewarder of frauds and perju- | . were, after two or three have well ſpoken, and well agitated a cauſe, "EY 
i ries, an afflicter of the afflicted, a racker of things out of joint, a con- | there is required nothing of the reſt, but their aſſent,” - 
1 1 5 founder of your eſtate, and the like. e . f ah N It ISA worthy ſayin 9 but when I find here before me an honourable Þ 
„ Theſe are not words fitting a Petitioner, to be ſpoken of a Lord- | perſon foully and deſpightfully ſpoke againſt, being one of the three Wl 
1% WY Chancellor, to be offered to a Ring. 8 vital parts of this Court, and without which it cannot have its ſubſiſt- ; 
{i WY And, my Lordi, this man's fault goeth one ſtep higher, touching the | ence; and of the three vital parts, the Principal, and alſo a Judge. of M: F 
11 the Perſon of Majeſty itſelf. I am a Judge of Crown- matters; and in other Court; and (as I learned of my Lords the Judges) of ſuch a tem- 3 
. this Libel, I think he hath ſcandalized the King in four things: poral Court, where if the edge of the law be too keen, the equity of the il 
2. +88 Firſt, he faith, „The King is but a man, and fo may err; imply- | Chancery doth abate it: be , K 3 
„ ing ,p, ß ͤ œ—/'n gon 1 H2; In js raphy this duty, it becometh me to ſpeak, and becauſe the party 5 
„ Secondly, „That my Lord- Chancellor defends himſelf by fecret | wron d is a great C nuoſellor and Officer of the State: * 6 1 
. means, and that you are' not called to anſwer.” Than which, what | The ficſt thing I ſay and lay hold of, is this, intergſt reipublice, it ſtands 5 
. greater tax unto fo high a ve „ to condemn and not to bear! not with the honour of the King, with the ſafety and peace of the King - 5 
% Thirdly, „That my Lord-Chancellor doth cover his injuſtice with | dom, nor with the quiet of his Majeſty, that Counſellors of State, and | 
1 1 wit and eloquence.“ When we all know, that we have a Sovereign | Judges in the Seat of Juſtice and Conſcience, ſhould be depraved, atime 
. of thoſe high and excellent gifts, that it is not rhetorick, or eloquence, | & vita regnorum autboritas, take it away from the Magiſtrate of State, take 
. that can caſt duſt in the King's eyes, or cauſe him any ways to turn | it away from the King himſelf, & ſubverſa jacet priſtina ſades ſoliarum. 
„ aſide from juſtice. ai ee TU $A 24 | For the place wherein this honourable perſon fits, 1s great between 
\ 18 Laſtly, you ſay, © That a'man may diſtaſte truth, and Ge pug - | blood and blood, plea and plea, plague and plague, for the Judge ſhall 
_ ment ;” applying it unto his Majeſty. Which offences reaching ſo high, end the rw iy hb | | 
1 my cenſure ſhall be the heavier upon op... So that the firſt Ieſſon which I ſhall make, is that which Cambyſes made 
© Ta Now it will reſt, what ſhall be done with this man? As I give my ſen- | to another, mements ex guo loco, they ſit in God's ſeat, and execute his, 
1 1108 tence from his own mouth, ſo I will take advice from himſelf ; he ſaith, | and not their own judgments: It is their art, their faculty, their profeſ- 
„ State ſuper viis antiguis, Look what our anceſtors have done of old, fo let ſion, their learning to judge, and it is not open to every man, but it is 
9 us do. In this then, you ſhall ſee what they did in like caſes. peregrina & unnſquiſque in arte = artifex ; and therefore, for mine own n 
„ Mich. 1 3. of the Queen, Rot. 39. Henry Blaunsford, a Counſellor at part, I ſhall ever bend the beſt of my thoughts, the favourableſt of my 
N Law, was committed to the Flect, and fined for falſe reporting the opi- wiſhes, and the moſt of my prayers, that fitting in ſeats as they do, they 
7 4 9 nion of the Lord Leicgſler, and Secretary Cecil, with theſe w Huma- | may judge as they ought. 
1 vum oft errare. OR | I know, that while they carry fleſh about em, their faculties and judg- 
1 So likewiſe, 19 Hen. VIII. my Lord Stourton was committed by the | ments will be unperfect; they are but men, & ſcientia juris infinita : fo 
7 86h Court, and fined, for ſaying theſe words, I am ſorry to ſee Rhetorick | that I know not (amongſt the number of mortal Wights) that man that 
97 dc rule where Law ſhould.” | Can conceive every particularity of the law. 4 
1 Sir R-awland Flaxing was committed, and fined, for reporting to the No marvel then, if one Judge differ from another, when the ſame man 
1 King, „ That he could have no indifferency before the Lords of the | differs from himſelf; Socrates puer differt a Socrate ſene. And though the 
1 Counci!:“ For which he was deeply fined, 7 Feb. 18 H. VIII. Judges walk not in the ſame way, they tend to the ſame end; and tho“ 
1 So likewiſe, in the time of Hen. VII. Sir Richard Terres was commit- | there be not idem curſus, yet there is the ſame, idem portus, & non mutanty. 
1 ted, fined, ſent to the Pillory, and Magen to loſe both his ears for his } fed aptant legem, according as the matter comes before them is varied, 
Wall! llanderous complaint exhibited to the King in a written Book; and that | ſhaped, and faſhioned. * | g oy 
„ againſt the Chief - Juſtice Fita - James the puniſhment of him that de- | It is unreaſonable then to complain of a Judge, or unuſual to go tothe 
1 praved the good Judge Sir James Dyer, is freſh in memory. { King with complaints; nay, it muſt be done with calamo & atramento tem- 
1 So that party which ſaid Judge Catiyne was an unjuſt Judge, 8 EME. perato; and it muſt be done, libells ſupplici, non famoſs, not as a ſycophant 
Wb Rot. 10. whoſe name was Thomas Welch, of London, who was indicted in | and flanderer, but as a ſupplicant with a petition z not with a petulant 
1 the King's-Bench for this, as for an offence againſt the Common-Law. | invective declaration againſt a perſon of ſa great and honourable a place. 
1 His 1 that were delivered, were theſe: My Lord-Chief- Juſtice This is a fact fo unnatural, and unlawful, that all laws are broke both of 
1 © Catlyne is incenſed againſt me, I cannot have Juſtice, nor can be | God and Nations, and civility, and good manners, and all; nay, I know 
_ « heard; for that Court now is made a Court of Conſcience,” This In- | not how the laws of ſpeech are kept, they are but three, quad, de quo, 
,, 1x dictment was found, and the record was, that it was in magnum contempt. | cuigue, the matter foul, ſpoken of ſo honourable a perſon,” and to fo tran- 
"| WM Daminæ Regine ac cur” ſug, ac in magn' ſcandalum, ac ignominiam legis | icendant a Magiſtrate. 
3 \ 138 Anglice, ac in ſcandalum capitalis Fuſt. ac in malum exemplum ommium ſubdi- Mraynbam is a man, that did not only curſe in the bitterneſs of his foul, 
| „ torum. but he comes in amaritudine linguæ & chartæ. It is not fit, God gives not 
{ "BE So it is that this offence of Nraynbam's is againſt the Law, the Com- bleſſing to theſe hiſtrices and porcupine quills : it ſhoots far, it enters 
1 monwealth, and the Juſtice of the Kingdom; and therefore, according } deep, it wounds ſore, it is not to be tolerated ! 
1 It to the laſt judgment in law, and with the ſentence that was pronounced Let him keep his poiſon in his ſurmatico and invective Book, 
r : I 7 # 
it againſt Forth, I concur and pronounce the ſame again Vraynbam in all | 
+5 N Wherein 
| "lf | 
Uh Nl 
1 ö 


a ns 
F 


eo Sl 
| queſtion,. whether he were 
vaih in defending it ? | 


ib- Hi defence is a two-fol necellity 
ry. xe other, 
12 
to 
eh wor, 
ad Rp 
my ipture ; 
«4 aging 
$ | 
ing 
ce, 
"2 and quick · ſighted age, that other men, by his example, may take heed 
* not — 2 , oe On Eng 
1. This humour, it ſeemeth ſelf- love (which believes wee itſelf) 
| that, that hath bred this Gentleman up fo unmannerly; that he 
400 ſpares not to accuſe the higheſt and greateſt Judge of the Kingdom, of 
date ppreſſion; Injuſtice, Murder; 5 0 any thing; which is not onl 
les ue, but aggravated by his anſwer. - oo 
wy For it ſeems, he would encourage other men by the King's Book to do 
| te like, wherein we may ſee the malice of this man, that wil get poiſon 
WA = every ſubject may take comfort in his Majeſty's 
Book, and God forbid, that he which is-wrang'd, ſhou'd be reſtrained to 


tter name. . 
The King's will is, that you ſhould be bold, and that yoh ſhould come 


eellor dead, and alive, to be as _— men as any in my time, and yer 
TI have lived a long age; and God forbid their Conſciences thou'd be led 
by private men's humours. 8 0 == 

N 1 ſay no more, but let every man that hears us this day, take heed, that 
their humours lead them not into theſe outrageous courſes, but carry 
Wt hcmſelves with modeſty. I ſhall not need to enlarge, but conſent with 


| Earl of Arwndeli 1 ſhall not need touſe many words for the matter; in 
rief, Nraynbam hath forgot himſelf fully againſt a great and high inſtru · 


= ime! would have dohe; and therefore I think him very much to blame, 
ind well deſerving the cenſure given. And the uſe bl you ſee by him) 
or malicious men not to ſuck + but venom and poiſon out of the 
Ew hbolcſome flowers; as his preſumption is to be hated, ſo his humiliation 
Wd ſubmiſſion is to be pitied ; yer I agree with my Lords in all things, 


_ Pembroke, Lord-Chamberlain, No man's mouth is fo ſtopp'd, but in 
eaſe of grief he may ſeek redreſs: I think there is little ſeruple, that either 
the Maſter of the Rolls that is dead, or this Lotd-Chancellor that is living, 
i proceed without Juſtice; becauſe it is but an order againſt an order, a 
ming very frequent and uſual in this, and in all other arbitrary Courts, 
Dor the ſentence, I agree with the Court, being ſorry, ” i his laſt 
ſubmiſſion was humble, that before he hath abuſed this good part, and 
uſed his wit to his own confuſion; | 


lade ; | 

his, Duke of Lenox, I am ſorry that Vraynbam hath not the Grace of 
fel- God to make uſe of his Majeſty's Book, which is not to complain with- 
It 18 


eur juſt cauſe ; and without he could make proof of his complaint. I will 


"wo" - 4 ” 2 - Ll Pg 


e, Lord PrivysSeal. My Lords, 1 am of opinion, as foimer! 
;ord . My Lords, I am of opinion, as formerly, 
en r Ido : 


| ment had been given 


3 ment of Juſtice, renewing complaints upon complaints; after the King had 
old him in my hearing, that the Lord-Chancellor had done juſtly, as he 


hold this & very ſcandalous Libel, awry, e 4 

perſon of ſuch worth.z the greater the perſon is, the more ſevere ou d t 

| <7 eager be for the offender : and ſo I concur in opinion RAE Þ 
efore. me, and do think this offence to have exceeded his ment 

and therefore if a great fine had been laid upon him, I ſhou'd have — 

unto it. 4 N Ae * F x 44 5 


_{bbotz Lord Archbiſhop of Canterbury. The Lord, the Foüntain of 
Wiſdom, hath ſet. this glorious work of the World in the otder and beauty, 
wherein it ſtands, and hath appointed Princes, Magiſtrates, and Judges 
do hear the cauſes of the not ſo much out of authority, as out of 
| juſtice and reaſon; for if no ſuch perſons were to hear and determine other 
| men's cauſes, every man muſt be his own Judges which wou'd tend to 
nothing but ruin and. prepoſterous. confuſion: God therefore, in his 
| wiſdomy order d and ordain'd-their bounds, in the Magiſtrate on the one 
ſide with inſtruction, and the Subject on the other ſide with protection j 
which inſtruction when he ſhewed them, the King's Throne is upheld 
by juſtice: and David was commanded to rule his people with juſtice and 
judgment; and the like commandment is given to others in ſubordinate 
places, not to ay Sug perſon of the poor, nor to ſtand in awe of the face 


from Heaven. | 4 5 | 
With the great grace, and benefit. of proteQion, God calls them by 
his own name; God's Children of the Higheſt; God being pieſent amon 
em to direct them, and defend them; God ſtandeth in the Congregation - 
of Princes, he is amongſt all the People: thou ſhalt not detract nor flari- 
der the Judge, nor ſpeak evil of the Princes of the people, And in two 
ſeveral Epiſtles, both in Peter and in Jude, it is ſaid, (That in the latter 
«© days there ſhall be wicked men, that ſhall ſpeak evil of Magiſtrates 
„ and men of authgrily, blaſpheming %em 5" as if it were blaſphemy, tho 
not againſt Qod, * againſt thoſe that are the image of ſo great a God. 
And therefore, ince Fraymbam hath blaſphemed, 17 evil; and ſlan- 
der'd a chief Magiſtrate as any in the Kingdom; it rerhainethy that in 
honour to God, ang in duty and juſtice to the King and Kingdorti, that 
he ſhou'd receive ſevere puniſhment ; for it is his cauſe 9 57 and i 
may be ours every day: and have not ſome; for juſtice ſake, Been Mrorc%d 
to endure the threatying of their heads? Wherefore; if greater puniſh- 
hs: I ſhou'd have affented ; for Juſtice belongeth - 
to us; but Mercy to gur gracious Soveteigns Wheretore I agree in all 
things with the ſentcnge before given. 


charged at firſt; that he Had foully offended, and ought to have yielded 
himſelf at the firſt, and not to have made his offence greater, by defend- 
ing a bad cauſe, B | | 

y Lords who have heard his fault in part laid out, and cenſuted him, 
I think they have done very worthily. For the party himſelf; I would I could 
come to him with a little better charity than I can, for his anſwer did more 


| 77 Lord-Freafter, I perteive; as itte prifotiet at the bar was 


| as pt me, than his cenſure; for I ſee his ſpleen and his humour grows, 
rat fy "6 | 


er to defame a worthy man, than to free himſelf, how 
appeal to the whole World; who came to his place with as much ſatiſ- 
faction to all hearts, and applauſe, with as good carriage as any man I 
ever heard came before him. | ] 

The thing that I would conclude with, is, that I would be glad that 


| all that hear us might take us aright that are Judges; we deſite not to be 


focborn by any Suvjc&'s tongue, that hath caufe to complain: and there- 
| fore do it not for any particular reſpect to ourſelves, but for the public 


| courſe of juſtice, arid for the care we have of the publick good, and for 


nothing elfe, | | t | 
For the fault itſelf, it hath been ſo well opened by all the Lords, that I 
will ſpare to hold you longer in ſpeaking of it. And for the ſentence, I 


| think it very fit and juſt: and therefore agree with the reſt, 


als. y- — "— 5 — — 
— 
— —_ — 


XVI. 


the King's-Bench, in Wu e all 


HE King ering e himſelf of the profpect of all parljamen- 

_ tary Aids, by diſſolving the Parliament, and yet reſolving to pro- 
ſecute the war; it was neceſlary to project all poſſible ways and 
means of raiſing money; to which end letters were ſent to the Locke 
Lieutenants of the Counties, to feturn the names of the perſons of ability, 
and what ſums they could ſpare; and the Comptroller of the Kings 
Houſhold iſſued forth letters in the King's name, under the Privy Seal, 
to ſeyeral perſons returned for the Loan- money; ſome were aſſeſſed 20 1. 


1 Gas! others 10 J. and Commiſſioners were appointed with private 


Proceedings on the Habeas Corpus, brought by Si 
Walter Earl, Sir Jobn Heveningbam, and Sir Edmund Hampden, Nov. 1627, 3 Car. I. at 


* , 7 2 2 : 
Hor Heh & Care Ae WAG Abs: 75 . >. n eee 
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r Thomas Darnel, Sir Fohn Corbet, Sir 


1 u i { x 
S hs 1 


| Council were appointed to repait into their Counties to advance the Loan®: 
Collectors were alſo appointed to pay into the Exchequer the ſums receiy'd, 
and to return the names of ſuch as refus d, or diſcovered a difpoſition to 
delay the payment of the ſums impos d. This aſſeſſment of the general- 
Loan did not paſs currently with the people, for divers perſons fefus d to 
ſubſcribe or lend at the rate propos d; the non-ſubſcribers of high rank in 
all Counties were bound over by recognizances to tender their appearance at 
the Council - board, and perform'd the ſame accordingly, and divers of them 
committed to priſon: which causd great murmuring. But amongſt thoſe 


. ſome 
poſts how to behave themſelves in this affair, and divers Lords of the 


E 


loved anc 


o ſuddenly remov d. Rufworth, Vol. I. Page 420. 


Vol, VII, | | Q 


Crew ſhewing no zeal for the advancement thereof, was then femoved from his place of Lord Chief. Juſtice, and Sir Meholas Hyde ſucceeded in his toom: 2 
Dr.- his parts and abilities, was thought worthy of that prefermeut; yet nevertheleſi came to the ſame With à prejudiee, coming in the place of one ſo well - 


many Gentlemen who were impriſon'd throughout England, for refuſing 


Croke ( Charles pag. 52. Mem. upon Friday the 10th of New. Sir Randolf Crew, Chief. uſtice of tlie King ing's Bench was diſcharged of that place, by Writ under the Great 
bcal, foriſorne cauſe of diſpleaſure conceived againſt him; but fot what, was not generally known. : 8 PR: , | 


4 
to 


=.” L 1 
U * x 
w 1 — 7 
0 * 5 * 
r pl bs - 4 9 
. 2 1 ; : x ** 
_— 3 4 3 
4 q * " » 
ths. i + * 2 
8 * of 
8 7 
1 bb * * 
"IJ 2 * 
h : 4 6 
4 : 
* * 
* 
: : 
N 


ee ri Arguments upon the Habeas Corpus. , EF 
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"Habeas (on viz... Sir Thomat Datnel, Sir Fobn Corbet, Sir Walter Earl 
Sir John Heveningham, and Sir Edmund Hamam. 


* 
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Sir Thomas Darnel bis. Cafe, Michaelis, 3 Caralis. Banca Rn 


81 R' Thetiar Daryel, Baronet; being impriſoned in the Fleet, by virtue 
= of, a/warrant Agne by the King's Attorney-General, upon dne tis 


Nowmber; by. Serjeant Bramflou, his affigned Counſel, moved the Juſ- 
of le eee grant bim -a Writ of Habeat Corpus cum | 


j 
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leaye to haveſome time to-ſpeak ia it. Ad as fot thewords alledged-aj 
me, as if I had ſpoken them, I humbly pray they ma be n fit | 
Cauſe, for I do patiently refer myſelf 60 your. grave en- 


accuſed of a fact whercot L am no guilty. EA tk 
Juſtice, You — temperate and . 170 
may perceive the upright and ſincere proceedings-that have denn 
Ia neſs, You did pg pas 5% to have Qounſal aigned you, 
— you had it granted to you, for indeed we cannot deny Z end 
1-ktiow not hut that any Counſel might have moved for you wirhbut 
baving been aſigned for you, and yet have had no blame ; for it Is the 
King's pleaſure his laws ſhould take plate and be extcuted, and there - 


nt. to my 
fares, us bing 


Hyde, 


. 


"_ 
— 2 
* : * 
hen DEN Bet Gar * 5 1 * hs 
— by N 2 S "Es AY — 2 3 
. 3 _—_— ; * . * aq” -£ 4 —— — — p * — * — 8 — — * 1 

EY ne eee Wy 2 e cate 1 % — * 2 me £ Og I. -4 2 IT — ** — qt - 

: — - _ - * r CAS” 8 v 8 P io - hs . 2 3 — — — - — — — 
„ . ee CO SORE — Won — * 5 i —— 22 — " . 4 6 — „ - * — — — — 
n px Wye Rog. —— On, de 4 9 > DG 1 5 SI 25 2 N ww; retry oe — 7 3 — Me Ste tvs, * - P — — — — — 

5 * * v — 2 a 5 2 » « Y "Ea - . — RRR 3 * — > 
— ; : - 8 — — — D - 2 . —— - 
* 8 4 * * Y K - 3 * 2 a 1 * n * en A - * 2 0 N 
5 — al : - 4 


. > tpn, HOES 


— 
* 


3 $4 4 fs [4 
. ry ? © 2 BF. Fo... 
0 8 $ 307 - PPT 0 | 
+ n 11 
R 1 * 0 
*% * 1 1 4 » 
N 11! Serj. Bramffon 
4 . Ly 
L 3 4: 
$2*- 3.8 b 
x * . 5 * + 


. cauſa, directed to the Warden of the F{et, to ſhew that Court the cauſe | | TTY et . a | 
N t, that thereupon they might determine whether his | dor 1 9 ow (owe a en — by 1 Ms = 
refrain watt Mall br pal and it et granted by die Court beturn. Mn an is A place where the King doth firin perſon, a oF | 
able Thurſday following, the Brb day of Neun ff e ee eee eee * * eee de 

80 Fee, Dormel expeated' this bis rie fhoutd be re- | 9 cxamineit 3-400 fit appearothat apy man hath . 
turned,..bug lewdyalelayedy wid" it-was moved-that the yeturn roudd"be | impriſcamept; werkave power qo deliver ang deſcharge him; if otherwiſe, 

. Neverber;} which made Sir Thomer Darn the | * is 19 be remanded by us to priſon again. Mow. it hems you. ary not 

more remiſs im ſuing gut an Mar upon his Hubras Corpis. ee e Pe bay un. . 1 i Tr" ot yrs apy We: 3 

On Saturdaytbe Writ, was not returned; and thereupon the King's At- ha” 07 ERS: 0 OE CET * n ee ne. 

55 — gove-order for an ins upon the Habeas Corpus for Sit. 72 3 9 „ „ COy 20 

| Thomas; Daracly returnable upon Tharfiay morning the'r Sth 'of ene Serj. Bramflen. My Lorde, we mall deſire che Writ may not be led, 


ber z by virtue of which Writz the Warden of the Fleer brings Sir 1550 wo 


: 
: 
- 


and that we may have a copy of the return. 


Darnell ts the King's-Bendh, and returneth/asfolloweth :» OOO ys Bing vat Ol» be 
.. 0 -fer᷑⏑½ͤſ deny the fling of the WiityiF you dell to 
i hi e AI 1 0 oy 2 * 3 FN * eke 2 to priſon, be. 

„ Ego Henricus Liloe Miles guardianus iprifonts Domini Regis de |, - ©: Juſtica. Although you be 13222 P | 
domino Regi certifico quod dict? Thomas Darnel Ba- Cauſe 0 are not ready to . OG FERN WP T Fas If to a 
*4-ranet! detentus oft in priſona predict“ ſub cuſtodia mea virtute cujuſ- 1111 * * 4 fam W e mee abe 45 qu 
„% dam Warranti-duoruny de Privato Conſilio mihi . cafe bend, tage K. e pA =, 


heren heretofore the Body of Sir Thomas Darnel | 
| 6 ted to your cuſtody, theſe are to require you fill to continue him; and te let 
jon Andi that h was and 
eh ee gr 2 11 Lad FR | 5 

Et bec of. cauſa detentionis prirdic Thome Darnell. 
Serj: Bfamſtin. AY it pleaſe your Lordſhip, I did not expect this cauſe 
at this time, neither did 1 hear of it until I eame now 
into the Hall; and therefore I ſhall nom humbly ſhew you what my 


hath been commit- | 


Cli- 
ent hath informed me fince my coming hither. I underſtand by him that 
he expected not his coming to this place to-day ; the Writ by which he 
was brought hither was not moved for by him, but was procured without 
his privity ; aud ſeeing his cafe is ſo, and that he perceives the cauſe of 
his coming, which before he knew not, his motion to your Lordſhip is, 
that ven 800 be pleaſed to let him have the copy of the return, and give 
him time to ſpeak unto it, and that this Writ being not fent out by 
hib procurement, mi ien n 


| 


SM e Hg 
Heath,” Attorney-General. | My Lords, it is true that this Gentleman, 
Sir Tomas Darnet, being impriſoned in the Fleet, did heretofore move your 
Lordſhips for a Habeas Corpus &c, and it was granted him: and his Ma- 
jeſty being made acquainted therewith, was very willing that he andall his 
people might have equal juſtice ; and when they deſire that which ſeems 
to accord with the rules of the law, they ſhould have it. But it fell out 
ſo, that on the day when the Wit ſhould have been returned, the War- 
den of the Fleet did not return it, as it was his duty to have done; he did 
forbear to do it upon a commandment, becauſe it was conceived, there be- 
ing five at that time to appear, the Court would have been ſtraitened for 
want of time: but I imagined that theſe Gentlemen who did defire the 
Writ before, ſhould have again been earneſt to renew them, which it 
ſeems they did not. This Habeas Corpus was ſent out by ſpecial command, 
becauſe theſe Gentlemen gave out in ſpecchies, and in particular this Gen- 
tleman, That they did wonder why they ſhould be hinder'd from Trial, 
and what ſhould be the reaſon their Writs' were not returned: , nay, his 
Majeſty did tell me, that they reported that the King did deny them the 
courſe of Juſtice, and therefore he commanded me to renew the Writ, | 
which 1 did, and think I may do it ex Hie. | 
Sir Tho. Darnel. My Lords, I knew not until now, but thatT was commit- | 
ted by Mr. Attorney's Warrant only, and thereupon I did defire a Habeas 
Corpus at the bar, which you were pleaſed to grant me; but now I un- 
derſtand that my reſtraint is by another means, and therefore I ſhall crave 


þ 


* 


whether we may 
is committed by the ſpecial command of bis Ma- [ 


Serj. Bramſton. My Lord, we defire ſome time, that we may be adviſed 
roceed or not; + f. 5: 2s 3 
Vill you ſubmit yourſelf to the King? 


| J.. ice. * hi 4 k 4 
— iſe of my p 


Sit D. Darnel. My Lord, I deſire ſome time to ady | 
ceedings'; I have moved many men, and. offered to retain them of m 


Counſel ;/ but they refuſe me, and I can get none ts be of Counſel wi 
me without your affiftance, | Fra. 6 

. . 72 You ſhall have what Counſel aſſigned you you will have 
or deſire; for no offence will be taken againſt any man that ſhall adyiſe 


you in your proceedings in Law. i me 85 
Attorn. Gen. I will paſs my word, they that do adviſe you, ſhall have 
no offence taken mit them for it 3 and I ſhall give conſent to any way 


that you ſhall deſire, either, that it may be filed, or that it may not be 
filed; for if you deſire Juſtice, you ſhall have it, and the King will not 
deny it; but if it ſhall be conceiyed, as it is rumoured, that there way 
a denial of Juſtice on the King's part, you muſt know that his Maje 
is very tender of that. And for the Gentleman, now he is brought hi- 
ther, I conceive, but yet I leave it to 2 Lordſhip's judgment, that the 
Writ muſt be filed, and you muſt either deliver him, or remand him, or 
elſe it will be an eſcape in the Warden of the Fleet. Cat a 
Sir Tho. Darnel. 1 would not have it thought that I ſhould ſpeak any 
thing againſt my Prince, and for thoſe words I do deny them z for upon 
my conſcience they never came into my thought: perhaps you ſhall find 
that they have been ſpoken by ſome other, but not by any of us. 
L. C. Fuftice. Sir, you have made a fair anſwer, and I doubt not but Mr, 
Attorney will make the like relation of. it; you move for the not filing of 
the Writ ; if you refuſe to have it filed, whereby it ſhould not be of record, 
ou muſt have no Copy of it; but if you will have it filed 0 ſhall have a 
opy of it, and further time to ſpeak to it ; chuſe whether of them you will, 
erj. Bramſton. We deſire to have the return read once more. 


And it was read as before. 18 | ys 
be filed, we will deſire no copy 


Serj. Bramſlon. So as the Writ may not 
of the return. | LS A: of 193 

L. C. Fuftice, Then the Gentleman muſt return back again into the 
cuſtody of the Warden of the Fleet ; and therefore I aſk you, whether you 
deſire to come hither again upon this Writ, or will you have a new one ? 

Sir Tho. Darnel. I deſire your Lordſhip that I may have time to cons 
ſider of it. | 

L. C. Juſtice. 
it. 


* 


Then in God's name take your own time to think of 


Michaelis, 30. Caroli Regis. Thurſday 22 November, 1627 . 


AY it pleaſe your 'Lordſhi 
=> or ſhall I open it ? 

L. C. Juſtice. Let it be read. | | goat: | 

Mr. Keeling reads the return, being the ſame as that of Sir Thomas Darnel. 
Serj. Bram/ten. May it pleaſe your Lordſhip, I ſhalthumbly move upon 
this return in the behalf of Sir John Heveningham, with whom Iamof Coun- 
ſel; it is his petition, that he may be bailed from his impriſonment : it was 
but in vain for me to move that to a Court of Law, which by Law cannot be 
granted : and therefore in that regard, that upon this return it will be queſ- 
tioned, whether as this return is made, the Gentleman may be bailed or 
not? I ſhall humbly offer up to your Lordſhip the caſe, and ſome reaſons 
out of mine underſtanding, ariſing out of the return itſelf, to ſatisfy your 
Lordſhip that theſe priſoners may, and, as their caſe is, ought to be bailed 
by your Lordſhip. | TOES 

——— that I take to this return, is as well to the matter and ſub- 
ſtance of the return, as to the manner and legal form thereof: the excep- 
tion that I take to the matter, is in ſeveral reſpects. | 

That the return is too general, there is no ſufficient cauſe ſhewn in ſpe- 
cial or in general of the commitment of this Gentleman; and as it is in- 
ſufficient for- the cauſe, fo alſo in the time of the firſt impriſonment : | 
for howſoever here deth appear a time upon the ſecond Warrant from the 


p to hear the return read, 


* 


3 


" fignificavitz or prout, 


e Sir John Corbet, Baronet, Sir Walter Earl, Sir Jobn Heveningham, Sir Edmund Hampden, Knights, were brought to the Bar, 
Lords of the Council to detain him till in priſon, yet by the return no 


time can appear when he was firſt impriſoned, tho' it be neceſſary it ſhould 
be ſhewn ; and if that time appear not, there is no cauſe your Lordſhip 
ſhould remand him; and conſequently he is to be delivered. 
Touching the matter of the return, which is the cauſe of his impriſon- 
ment, it is expreſted to be per ſpeciale mandatum domini Regis + this is too 
general and uncertain, for that it is not manifeſt what kind of command 
this was. | FIRED 
Touching the legal form'of the return, it is not, as it ought to'be, ful 
and poſitively the return of the Keeper himſelf 1 but it comes with a 


that he was committed per ſpeciale mandatum domini 
7818, as appeareth by Warrant from the Lords of the Council, not of the 
King himſelf; and that is not good in legal form. | 
For the matter and ſubſtance of the return, it is not good, becauſe thers 
ought to be a cauſe of that impriſonment. A 
his Writ is the means, and the only means that the ſubje& hath in 
this and ſuch-like caſe to obtain his liberty; there are other Writs 
by which men are delivered from reſtraint, as that de homine repli- 
giando, but extends not to this cauſe, for it is particularly excepted 
in the body of the Writ de manucaptione, & de cautione admittende, 


but they lie in other caſes : but the Writ of Habeas Corpus is the only 
| | meant 


. 


*. 
T 


al 


; 


Y 3 
= - 


4 
P 


: 
2 


A; * 
— 
2 
2 LI 


r. 


turn no 
ſhould 
ordſhip 
priſon- 
8 is too 


I 2 


, fully 
with 4 
domini 


of the 


there 


ath in 
Writs 
replt- 


ande, 
only 


11 19 


| NJ This Writ req 


SH 
F - 4 4 

3 s 3 

2 — +>. 

* . n = 
"7 w. PA 
— 4 
"7 VA 
= h 
” 


| didkmiede, and not upon petition of ſuggeſtion ma 
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| ſufficient, he is to be enlarged, 


unlels the time of the firſt commitment be expreſſed in 
| that in ſome caſes, the time is not material, as when the cauſe of the com- 


| this return, they cannot. have the bene 
{ inheritance of the ſubject, 


fentleman” at firft is fo far from appearing particularly 


vifes that the cauſe of the impriſonment ſhould be te- 
elites. ud if the caule de not ſpecially certified by ir, vet ſhould it at the 
{Mt be meren in general, that it may aprear to the Judges of me T 
t wulk be exprefied fo far, as that it may appear to be none. of thole 
8 for which by law of the kingdom the ſubject ought not to be im- 
ell; and it ought to be exp 
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2 
* 
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ugs made to the Bee 
e which is agunit the Statute made in the 25 Zdw. III. © 4. 
* "By the Statute 25 Edw, III. cap, 4. it is ordained and eſtabliſhed, That 
16 can from henceforth ſhall be taken by petition, or ſuggeſtion made to 
the King or his Council, but by indiftment or courſe of law; and accord- 


None ſhall be put to anſwer an accuſation made to the King without pre- 


| ingly it was enaQted, 42 Edw. III. cop. 3. the title of which Statute is, 


fentment, Then, my Lord, it being fo, although the cauſe ſhould not 
| need to be expreſſed in ſuch manner as that it may appear to be none of 


theſe cauſes mentioned in the Statute, or elſe the ſubject b this return 


fſoſeth the denefit and advantage of theſe laws, which be their birth - right 
and inheritance ; but in this return there is na cauſe at all appearing of | 


the firſt commitment, and therefore. it is plain, that there is no cauſe for 


| pour Lordſhip to remand him ; but there is cauſe you ſhould deliver him, 


nee the Writ is to bring the body and the cauſe of the impriſonment be- 
fore your Lordſhip, p . We 
But it may be objected, that this Writ of Habeas Corpus doth not de- 
mand the cauſe of the firſt commitment, but of the detaining only ; and fo 
the Writ is ſatisfied by the return; for though it ſhew no cauſe of the 
firſt commitment, but of Jetaining only, yet it declareth a caufe why the 
Gentleman is detained.in_prifon ; this is no anſwer, nor can give any ſa- 
tis faction; for the reaſon why the cauſe is to be returned, is for the ſub- 
jeR's liberty, that if it ſhall appear a good and ſufficient cauſe to your 
Lordſhip, then to be remanded; if your Lordſhip think and find it in- 
This is the end of this Writ, and this cannot appear to your Lord{hip, 
in the return. I know 


mitment is (and that ſo eſpecially) returned, as that the time is not ma- 


WW terial, it is enough to ſhew the cauſe without the time, as after a convic- 
tion or Trial had by Law; but when it is in this manner, that the time 
ie the matter itfelf; for intend what cauſe you will of the commitment, 


yea though for the higheſt cauſe of Treaſon, there is no doubt but that 


| 8 one return thereof the time of it muſt appear; for it being before 


"rial and Conviction had by law, it is but an accuſation, and he that is 


on] 7 accuſed ought by law to be let to bail, 


ut I beſeech your Lordſhip to obſerye the conſequence of this cauſe. 


: | Tf the law be, that upon this return this Gentleman ſhould be remanded, 


I will not diſpute whether or no, a man may be impriſoned before he be 


g convicted according to the law; but if this return ſhall be 200d, then his 


impriſonment ſhall not continue on for a time, but for ever ; and the ſub- 
jects of this Kingdom may be reſtrained of their liberties perpetually, and 
bylaw there cl be no remedy for the ſubject: and therefore this return 
cannot ſtand with the laws of the Realm, or that of Magna Charta; nor 
with the Statute of 28 Edw. III. cap. 3. for if a man be not bailable upon 

Fe of theſe two laws, which are the 


If your Lordſhip ſhall think this to be a ſufficient cauſe, then it goeth 
to a perpetual impriſonment of the ſubject: for in all thoſe cauſes which 
may concern the King's ſubjects, and are applicable to all times and caſes, 
we are not to reflect upon the preſent time and government, where juſtice 


| and mercy floweth, but we are to look what may betide us in the time to 


come, hereafter. 
It muſt he agreed on all ſides, that the time of the firſt commitment doth 


not appear in this return; but by a latter warrant from the Lords of the 
| Council, there is a time indeed expreſſed for the continuing of him in pri- 


ſan, and that appears; but if this ſhall be a good cauſe to remand theſe 


Gentlemen to priſon, they may lie there theſe ſeven years longer, and ſe- 


yen years after them, nay, all the days of their lives. And if they ſue out 
a Writ of Habeas Corpus, it is but making a new Warrant, and they 
ſhall be remanded, and ſhall never have the advantage of the laws 
which are the beſt inheritance of every ſubject. 

And in Edw. VI. fel. 36. the laws are called the great inheritance of 
every ſubject, and the inheritance of inheritances, without which inheri- 
tance we have no inheritance. 1 | 

Theſe are the exceptions I deſire to offer up to your Lordſhip touching 
the return, for the infufficiency of the cauſe returned, and the defect of 
the time of the firſt commitment, which ſhould have been expreſſed. 

I will not labour in objections till they be made againſt me, in regard 
the Statute of # fade primo is ſo frequent in every man's mouth, that 
at the Common Law thoſe men that were committed in four caſes were not 
repleviſable; viz. thoſe that were taken for the death of a man, or the 
commandment of the King, or his Juſtices for the Foreſt, I ſhall ſpeak 
ſomething to it, though I intend not to ſpend much time about it, tor it 
toucheth not this caſe we have in queſtion. p | 

For that is concerning a caſe of the Common Law, when men are taken 
by the King's Writs, and not by word of mouth, and it ſhall be ſo ex- 


pounded, as Mr. Stamford, fol. 7% 2 it is nothing to this caſe, for if 
| You will take the true meaning o 


. at Statute, it extends not at all to 
this Writ of Habeas Corpus; for the words are plain, they ſhall be reple- 
viſable by the common Writ, that is, by the Writ de homine reple;iands, 
directed to the Sheriff to deliver them, if they were bailable : but this 
caſe is above the Sheriff, and he is not to be Judge in it, whether the cauſes 
of the commitment be ſufficient or not, as it appears in Fitz- Herbert, de ho- 
mine repiegiando, and many other places, and not of the very words of the 
Statute : this is clear, for there be many other cauſes mentioned, as the 
death of a man, the commandment of the Juſtices, Sc. in which the Sta- 
tute ſaith, men are not repleviſable. But will a man conceive that the 


ed that it wa By preſentment, or in- 
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meaning is, that they ſhall not be bailed at all, but live in perpetual im- 
| riſonment 2. T think I ſhall not need to ſpend time, in that it is ſo plain; 
| of — but make one inſtance, oo 5 8 

A man is taken de morte hominis; he is not bailable by Writ, ſaith this 


Statute ; that is, by the common Writ; there was a common Writ for 
this caſe, and that was called de adi & acia, as appeateth, Bracton, Core. 
34. This is the Writ intended by the Statute, which is a common Writ, 
and not à ſpecial '/Writz but, my Lord, as this Writ de odio & acta was 
fore this Statute, ſo it was afterwards taken away by the Statute of 28 
At. III. cop. g. But before that Statute, this Writ did Ie in the ſpe- 
cial caſe, as is deen in Cote's gth report, the Poulterir's caſe; and the 
end of this Writ was, that the fubjeck might not be tos long detained in 
priſon, as till the Juſtices of Eyre diſcharged them. So that the Law in- 
tended not that a man\ſtiould ſuffer perpetual impriſontnent, for they were 
very careful that men ſhould not be kept too long in priſon, which is alſo 
4 liberty of the ſubject; and, my Lord, that this Court hath bailed upon 
ſuſpicion of High- Treaſbn, Iwill offer it to your Lordſhip, when I ſha 
ſhew you precedents in theſe caſes of a commitment by the Privy-Coun- 
eil, or by the King bimſelf: but before 1 offer theſe precedents unto your 
Lordſhip, of which there be many, I'ſhall'by your'Lordſhip's favour ſpeak 
a little to the next exception, and that is to the mattet᷑ of the return, which 
I find to be 5 mandatum domi ni Regis. And what is that ? It ap- 
rit, there may de fündry commands by the King: we find 
a ſpecial command often in our Books, as in the'Statute of Marl. cap. 8. 
they who were impriſoned _— ſhall not be delivered without the ſpe- 
| cial command of our Lord the King. And ſo in. Bratton, de Actionibus, 
the laſt chapter, where it appears that the King's commandment for im- 
priſonments is by ſpecial Writ; fo by Writ again men are to be delivered, 
for in the caſe of Redr/3* or 2 Rediſ?, if it ſhall be removed by 4 Cer- 
tiorari, that is by a ſpecial Writ to deliver parties. So that by this ap- 
pears, that by the King's commandment to impriſon, and to deliver in thoſe 
caſes, is underſtood this Writ, and ſo it may be in this caſe Which we 
have heard. N ht SS 8 ed 3 
And this return here is a ſpecial Mandatum; it may be underſtood to be 
under ſome of the King's Seals, 42 , and ought to be delivered; and 
will you make a difference between the King's command under his ſeal, 
and his command by word of mouth? What difference there is, I leave it 
to your Lordſhip's judgment; but if there be any, it is the more material 
that it ſhould be expreſſed what manner of command it was, which doth 
not here appear; and therefore it may be the King's command by Writ, 
or his command under-his ſeal, or his command by word of mouth alone, 
And if there is any of theſe commands of an higher nature than the 
other, doubtleſs, it is that by Writ, or under ſeal, for they are of record, 
and in theſe the perſon may be bailed, and why not in this? As to the 
legal form, admitting there were fubſtances in the return, yet there wants 
legal form ; for the Wit of Habeas Corpus is the commandment of the 


1 


| King to the Keeper of the priſons, and thereupon they are to make return 
| 'both of the body, and of the cauſe of the commitment, and that cauſe is to 

appear of them who are the immediate Officers, And if he doth it by 
ſignification from another, that return is defectiye in Jaw, and therefore 
this return cannot be good, for it muſt be from the Officer himſelf; and. 
if the cauſe returned by him be good, it binds the priſoners. | 

The Warrant of the Lords was but adireQion Sehne he might have 
*made his return to have been expreſsly by the King's commandment, 
there was Warrant for it, I ſhall not need to put you caſes of it; for it is 
not enough that he retyrns that he was certified that the commitment was 
by the King's command, but he muſt of himſelf return this fact as it was 
done. And now, my Lord, | ſhall offer to your Lordſhip precedents of 
divers kinds, upon commitments by the ſpecial command of the King, and 
upon commitments both by-the King and the Lords together. And how- 
ſoever I conceive, which I ſubmit to your Lordſhip, that our caſe will not 
ſtand upon precedents, but upon the fundamental Laws and - Statutes: of 
this Realm; and though the precedents look the one way or the other, 
they are to be brought back unto the laws by which the | cd is go- 
verned. In the fri of Henry VIII. Rot. Parl. g. one Harriſon was 
committed to the Marſbalſea by the command of the King; and being re- 
moved by Habeas Corpus into the Court, the cauſe returned was, that he 
was committed per mandatum Domini Regis, and he was bailed, 

In the fortieth of Elizabeth, Thomas Menden was committed to the 
Gatchouſe by the commandment of the Quten, and the Lords of the 
Council; and being removed by an Habeas Corpus, upon the general re- 
turn he was bailed, | 

In 8 Jacobi, one Ceſar was committed by the King's commandment, 
and this being returned upon his Habeas Corpus, upon the examination of 
this caſe it doth appear that it was over- ruled, that the return ſhould be 
amended, or elſe the priſoner ſhould be delivered, | 

The precedents concerning the commitment by the Lords of the Coun- 
cil, are in effect the ſame with theſe where the commitment is, by the rea- 
ſon why the cauſe of the commitment ſhould not be ſhewn, holds in both 
caſes, and that is the neceſſity of ſuit ; and therefore Mr. Stanford makes 
the command of the King, and that of the Lords of the Privy-Council, 
to be both as one; and to this purpoſe, if they ſpeak, he ſpeaks; and if he 
ſpeaks, they ſpeak.  - 

The precedents that we can ſhew you, how the ſubje hath been de- 
livered upon commitment by the Lords of the Council, as in the times of 
Hen. VIII. and in the times of Queen Elizabeth, and Queen Mary, are 
infinite; as in the gth of E zabeth, Ibomas Lawrence was committed to the 
Tower by the Lords of the Council, and bailed upon an Habeas Cerpus. 

In the 43d of Elizabeth, Calvin's caſe. 

in the 2d of Elizabeth, Vernon's caſe. . 

Theſe were committed for High- Treaſon, and yet bailed ; for in all 
theſe caſes there myſt be a conviction in due time, or a deliverance by 
law. f | | 
| There be divers other precedents that might be ſhewn to your Lordſhip. 
In 12 Jacabi, Miles Renards. In 12 Jacobi, Rot. 155. Richard Bec ttuith's 


caſe. In 4 Jacobi, Sir Thoma: Monſon was committed for Treafon to the 
Jower of London, and afterwards wes brought hither, and bailed; and 
fince our caſe ſtands upon this return, and yet there is no ſufficient cauſe 
in law expreſſed in the return of the detaining this Gentleman; and ſince 


theſe precedents do warrant our ergy eee ſuit to this 
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% Ego Johannes Liloe Mil” | | | 
<« Sereniflimo Domino Regi, apud minor 8, Poſt receptionem hu- 
« jus brevis quod in hac ſchedula eſt mentzonat', Certifico quod Walter 
„Zar miles, in eodem brevium nominat” detentus eſt in Priſona de le 
«© Fleet ſub cuſtodia mea prædict' per ſpeciale mandatum domini Regis 
mihi ſignificatum per Warrantum duorum et aliorum de Privato Con- 
« tilio perbonorabiliflimi difti Domini Regis, cujus quidem tenor ſequi- 


ut dicit' una cum cauſa 
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Whereas Sir Walter Earl, Knight, was heretofore committed to your 
cuſtody, theſe are to will and require you ſtill to detain him, letting you 


know, that both his firſt commitment, and this direction for the continu- 
Majeſty's ſpecial commandment, 
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Thomas Coventry, C. 8, 
Henry Mancheſter. Pembroke. 
Thomas Suffolk. Saliſbury. 

. Bridgewater . Totneſs Ke, 
Kelly. 3 Grandiſon. | 5 

X. Dunelin'. " Gulie® Bath & Will.” 
Thomas Edmunds. Robert Nanton, Se 
Fobn Cool. Richard Weſton. 


To the Guardian of the Fleet or his Deputy, ; 


« Et hec eſt cauſa detentionis przdia* Malteri Earl ſub cuſtodia mea 
te in Priſon* prædict'. Attamen corpus ejuſdem Malteri coram Domino 
66 Rege ad diem et locum prædictum, poſt receptionem brevis predict' pa- 
<« rat” habeo prout iſtud breve in ſe exiget et equiret. | | | 

Reſjan' Fohan' Lila Mili Guardian Prifon' de le Fleet, 

My Lord, the firſt Habeas Corpus bears date the 4th of November, then 

there is an Alias Habeas bears Tefte after that, and the tenor thereof is a 
command to the Warden of the Fleet, quod Habeas Corpus Walteri Earl, 
coram nobis ad ſubjiciendf&m & recpiendum ea que cui de e &fc. ordin 
conting. And the Warden of the Fleet, he certiſies as your Lordſhip has 
heard. May it pleaſe your Lordſhip, I defire as before was deſired for the 
other Gentlemen, that Sir Malter Ear! may be alſo bailed, if there be no 
other cauſe of his impriſonment : for if there were a cauſe certified, and 
that cauſe were not ſufficient to detain him ſtill in priſon, your Lordſhip 
would bail him; and if a man ſhould be in a worſe caſe, when there is 
no cauſe certified at all, that wou'd be very hard. 
The Writ is, that he ſhould bring the Priſoner coram nobit, before the 
King, the end of that is ad ſubjiciendum & recipiendum ; now I conceive, 
that tho' there be a ſignification of the King's pleaſure to have this Gen- 
tleman impriſoned, yet when the King grants this Writ to bring the pri- 
ſoner hither, ad ſubjictendum & recipiendum, his pleaſure likewiſe is, to 
have the priſoner let go, if by law he be not chargeable ; or otherwiſe to 
detain him ſtill in priſon, if the caſe fo require it. 

I will put your Lordſhip in mind of a caſe, and it was Paſch. ꝙ Edw. III. 
M. 3. 1 will cite by the, Placita, becauſe my Book is not paged as other 
Books are; it is in the caſe of a C:/ſavit. 

In that caſe there were two things conſiderable : the one that there was 
a ſignification of the King's pleaſure paſt, and that determined with him : 
the other, that though there was a ſignification of the King's pleaſure 
before, yet there comes after that a Writ; and that was another ſignifi- 
cation of the King's pleaſure, that the Priſoner ſhall be brought hither 
ad ſubjiciennum, to fabmit himſelf to puniſhment, if he have deſerved it; 
or ad recipiendum, to receive his enlargement, and be delivercd, if there be 


no cauſe of his impriſonment. | 
And if upon an Habeas Corpus, a cauſe of commitment be certified, 


that cauſe is to be tried here before your Lordſhip, But if no cauſe be 


ſhewn, then the proceedings muſt be ut cria noftra ad mar conti_erit, the 
Court mui: 
deliver him. | 

My Lord, I ſhall be bold to move one word more touching this return: 
conceive that every Officcr to a Court of Juſtice muſt make his return 
of his own act, or of the act of another, and not what he is certified of 
by another. 3 X 

But in this caſe the Warden of the Fleet doth not certify himſelf, of 
himſelf, that this Gentleman was commanded to him by the King, but 
chat he was certified by the Lords of the Council, that it was the 


præcipimus tibi {ts 25 Bari 


do that which ſtands with Law and Juſtice, and that is to 


ungue nomine prædict Malier cenſeat in eadem 


Guardian? Priſon' domini Regis dele Fleet, | 


for which I conceive this return is not good. 
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| cauſe, and not the ſubſequent cauſe; as in 31 Nu. 
cream” By, in a Writ % bomine replegiande, againit an Abbot, the Sheriff 
returns; that he hun ſent to the Bailiff of the Abbot, and 1 anſwered him, 
that the party was the Abbot's vilain, and ſo he cannot deliver him; that 
id an inſufficient return, and à new Aliat wa ee Bat if the 
iff had returned, that the Abbot $8 certify bim lo, it had been good; 
but he muſt nor return What is cerahed kim by another. 
In one of the precedents that harh been noted, as that. of Papher, 22 
| Hen. VIII. there the Guardian of the priſon certifies, that Parker detentus 
i ar. caſladia mea per mandatum Domini Regis mibi nanciatum per Robertum 
pecke; | in law main & , 


* 


9 


0 now our cale is by the nunciation of many, but 
inet not! nur int in ſPeciem, the certification of one and of many is of the 
| ſame effect, although in moral undetſtanding there may be a difference. 

e 2 Ede, ILL Rot. 46. in this Courtin 21 Edi. III. in the printed 
Book there is a piece of it: the Abbot of Bury brings a prohibition out of 
this Court, the Biſhop of Norwich pleaded in bar of chat, Dpod mibi teſ- 
| Fificatum quod continetur in Archivis, that be is excommunicated ; there were 
two exceptions taken to this caſe in this precedent, and they are both in one 
| cafe |" the firſf was, that no'cauſt appeareth, why he was excommunicated; 
there may be cauſes why he ſhould be excommunicated, and then he ſhould 


J 
| 
- 
J 
: 
k 


I be barred, and there may be cauſes why the excommunication ſhould not 


bat him: for it may be the excommunication was for bringing the aQion, 
which was the King's Writ; and therefore becauſe there was no cauſe of 
the excommunication returned, it was ruled that it was not good. The 


other reaſon is that upon the Roll, which is mihi teſlifratum. | 
No every man, when he will make a Certificate to the Court, 2 
um fuctum ſuum nom alterius fignificare debet, he muſt inform the Court of the 
immediate act done, and not that ſuch things are told him, or that ſuch 
things are ſignified unto. him; but that was not done in this-caſe, aud 
therefore it was held infufficient, and ſo in this caſe of ours I conceive the 
Return is inſufficient in the form. There is another cauſe, my Lord, 
But firſt I will be bold to inform your Lordſhip, touching the Statute 
| 20: Nullus liber homo cupiatur vel ripe, Nc. nec ſu- 
per eum mittimus if per lrgale judicium parium ſucrum, vel per legem terre. 
That in this Statute theſe words in Garcerem are onde out of the 
printed Books: for it ſhould'be ner eum in Carcerem mittimus, For theſe 
words per legem terre ; what Lex terre ſhould be, I will not take upon ms 
to expound, otherwiſe than I find them to be expounded by Acts of Par- 
liament; and this is, that they are underſtood to be the proceſs of the law, 
ſomerimes by Writ, ſometimes by Attachment of the perſon; but 
whether ſpeciale mandetum Domini Regis be intended by that or no, I leave 
it to your Lordſhip's expoſition upon two petitions of thi Commons, and 
anſwer of the King, in 36 Edu. III. Ne. 9. and Ne. 20, 17 
In the firſt of them the Commons complain that the great Charter, the 
Charter of the Foreſt, and other Statutes were broken, and they deſire that 
for the good of himſelf and of his people, they might be kept and put 
in execution, and that they might not be infringed by making an arreſt by 


| ſpecial command, or otherwiſe : and the anſwer was, that the aſſent of the 


Lords eſtabliſhed and ordained, that the ſaid Charter and other Statutes 
ſhould be put in execution according to the petition, and that is without 
any diſturbance by arreſt by ſpecial command or otherwiſe ; for it was 
granted, as it was petitioned, | : 


In the ſame year, for they were very careful of this matter, and it was 
neceſſary it ſhould be fo, for it was then an uſual thing to take men by 
Writs gu:bnſdam de caufis, and many of theſe words cauſed many Acts of 
Parliament; and it may be ſome of theſe Writs may be ſhewn: and I ſay 
in the ſame year they complained that men were impriſoned by ſpecial 
command, and without Indictment or other legal Courſe of law, and the 
defired that thing may not be done upon men by ſpecial command again 
the great Charter. | BY IE” | 

The King makes anſwer, that he is well pleaſed therewith : that was 
the firſt anſwer ; and for the future he hath added farther, if any man be 

rieved, let him complain. and right ſhall be done unto him. This, my 
Lond; is an explanation of the great Charter, as alſo the Statute of '37 
Edward III. ch. 18. is a Commentary upon it, that men would note 
committed upon i = av made to the King, without due proofs of law 
againſt them, and io it is enacted twice in one year. | 

We find more printed Books, as in Hen. VI. Myus de flacts, Fitz. 182. 
which is a ſtrong caſe, under favour, in an action of treſpaſs for cutting 
down trees. The Defendant ſaith, That the place where the trees are 
cut, is parcel of the Manor of B. whereof the King is ſeized in fee, and 
that the King did command him to cut them: and the opinion of the 
Court was, \ this was no good plea, without ſhewing the ſpecialty of 
the command ; and they ſaid, if the King command me to arreft a man, 
and I arreft him, he ſhall have an action of falſe impriſonment againſt me, 
although it were done in the King's preſence. 8 

In 1 Fob cap. 7. fol. 46. it is in print, and there we leave it. 

Huſſey Chief Juſtice faith, that Sir John Marthum told King Edw. IV. 
that he could not arreft a man upon ſuſpicion of Felony or Treaſon, as 
2 his ſubjects might; becauſe if he ſhould wrong a man by ſuch ar- 
reſt, the parties could have no remedy againſt him, if any man ſhall ſtand 
upon it. Here is a ſignification of the King's pleaſure, not to have the 
cauſe of the commitment examined ; he hath here another ſignification of 
his pleaſure by Writ, whereby the party is brought . hither ad ſubjiciendum 
& recipienaum, that he hath made your Lordſhip judge of that, which 
ſhould be objected againſt this Gentleman, and either to puniſh him, or 
to deliver him; and if there be no cauſe ſhewn, it is to be intended that 
the party is to be delivered, and that it is the King's plezſure it ſhould be 
ſo: and the Writ is a ſufficient Warrant for the 3 of it, there being 
no cauſe ſhown of the imprifonment. And now, my Lord, I will ſpeak a 
word to the Writ of de ho nine rep egiande, and no other Writ, for that was 
the common Writ; and the four cauſes expreſſed in that Sratute, to-wit, 
the death of a man, the command of the King, or his Juſtice, or Foreſt, 
were exceptcd in that Writ before that Statute made, as appears BraFon 


| | 


133 ſo that the Writ was at the Common-Law before that Statute. 
| And 


.” Brought by Fin Thomas Darnell, &c. 


b (122) 


the Statute were not. But 1 think under your Lordſhip's favour, there 


eee it muſt be intended by due courſe of law, to be either by p 
n 7 | le o y preſentment of 
2 he | by indidment; Ki 4 1 I ä 
| 2 — * en, ahd not to lie in Priſonmf MI Lords, if the b N theſe words, er legem terre, were but, as 
| woes ind if the Stature cuil beeexpounded*orherwiſe, we uſe to (ay, according to the Jaws, which leaves the matter 8 uncer- 
God —— no denliag Men outlawed; of Breker of Prifsii, for che are || tath ; and per pecialt mandatum, Ce. be within the meaning of thele words, 
een Ain this Statute; aud yet this Court doth it at plæaſure. I aecerding to the law ; then this Act had done nothing. The Act is, No 
2 Kin) dy the Statue itſelf, it appears, that it meant only the Presman ſhall be impriſoned but by the law of the land. If you will un- 
3 3 Writ; for the Preamble recites, chat the Sheriffs and others had || derſtand theſe words, per legem terre, in the firſt ſenſe, this Statute ſhall 
3 kept ia Priſon Perſons detected of Felony, and let oat to Ple- extend do Villeins as well as to Freemen ; for if I im riſon another man's 


able, to grieve the one Party, and to the Gain 


ch as before this time it was not determined 
what Priſoners were repriſable, and what not, but'only in certain'Caſes | 
were expreſſed; therefore it is ordained, Ce. be vey 
Noe chis is ho more than for Direction to the Keepers of the Priſons, 
for it leaves the Matter to the Diſeretion of the Judges, whether bailable 
| or not; for when the Statute hath declared who are repleviable, who are 
not, as Men outlawed, thoſe who have abjured the Realm, Breakers of 
| Prifon,” Burners of Houſes, Makers of falfe Money, counterfeiting uf the 
King's Seal, and the like; it is then ordained, that if the Sheriff, or any 
other, let any go at large by Surety, that is not repriſable, whether he be 
Sheriff;* Conttable, or any other that hath the keeping of Priſons, and 
thereof be attainted, he ſhall loſe his Office and Fee for ever; ſo that it 
extends to the common Gaolers and Keepers of Priſons, to direct them in 
| what Cafes they ſhall let men to bail, and in what Caſes not: And that 
| they ſhall not be Judges whom to let to replevin, and whom to keep in 
Priſon; but it extends not to the Judges, for if the Makers of the Statute 
had meant them in it they ſhould have put a Pain or Penalty upon them alſo. 
8o then I conctude; under your Lordſhip's Favour, that as this Caſe is, 
there mould Have been a Cauſe of the Commitment expreſſed, for theſe 
Gentlemen are brought hither by Writ ad ſubj:ciendum, if they be charged; 
| and ad recipiendum, if they be not charged; and therefore in regard there is 
no Charge againſt them, wine he ſhould be detained in Priſon any 
Ws 1oager, we deſire that they may be bailed or diſcharged by your Lordſhip. 


Ar. Selden's Argument at the King's-Bench Bar the ſame Day. 
| MY Lords, Lam of Counſel with Sir Edmund Hampden ; his caſe is 
4 | the ſame with the other two Gentlemen: I cannot hope to ſay 
muctt after That that hath been ſaid ; yet if it ſhall pleaſe your Lordſhip. 
| T ſhall remember you of ſo much as is befallen my lot. Sir Edward H. 
den is brought hither by a Writ of Habeas Corpus, and the Keeper of the 
| Gatehouſe Rach returned upon the Writ, that Sir Edmund Hampden is de- 
E tained in priſon per Pecrale mandatum'domini Regis, mihi Fee per Mar- 
rantum duarum Privati Concilii dicti domini Regis. . And then he recites the 
Warrant of the Lords of the Council, which is, that they do will and re- 
gquire him to detain this Gentleman ſtill in priſon, letting him know that 
his firit impriſonment, c. . | 
| May it pleaſe your Lordſhip, I ſhall humbly move you that this Gen- 
tleman may alſo be bailed; for under favour, my Lord, there is no cauſe 
in the return, why he ſhould be any farther impriſoned and reſtrained of 
| Hig liberty . ü | % ij 
My Lord, I ſhall ſay ſomething to the form of the Writ, and of the 
| return; but very little to them both, becauſe there is a very little left for 
me to fay. | 
My Lord, to the form, I ſay it expreſſeth nothing of the firſt caption, 
| and'therefore it is inſufficient; Iwill add one reaſon, as hath been ſaid: 
the Habeas Corpus hath only theſe words, 77 habeas cor pus ejus una cum 
cauſa detentionis, & non captionis. But, my Lord, becauſe in all impriſon- 
ments, there is a cauſe of caption and detention, the caption is to be an- 
| ſwered as well as the detention. bs | | 
I have ſeen many Writs of this nature, and on them the caption is re- 
| turned, that they might ſec the time of the caption, and thereby know 
| whether the party ſhould be delivered or no, and that in regard of the 
length of his impriſonment. * 8 
| Fhe next exception I take to the form is, that there is much uncertainty 
in it, ſo that no man can tel] when the writ came to the Keeper of the 
riſon, whether before the return or aſter ; for it appears not when the 
| Tings command was' for the commitment, or the ſignification of the 
Council came to him. It is true, that it appears that the Warrant was 
dated the 7th of November; but when it came to the Keeper of the pri- 
ſon, that appears not at all: and therefore, as for want of mentioning the 
| ſame time of the caption, ſo for not expreſſing the ſame time when' this 
| warrant came, I think the return is faulty in form, and void, 
And for apparent contradiction alſo, the return is inſufficient ; for in 
| that part of the return which is before the Warrant, it is ſaid, Quod do- 
tentus eft per HOP mandatum domini Regis. The Warrant of the Lords of 
the Council, the very ere of that Warrant are, that the Lords of 
the Council do will and require him ſtill to detain him, which is con- 
trary to the firſt part of the return. 
| Beſides, wy Lord, the Lords themſelves ſay, in another place and paſ- 
| ſage of the Warrant, that the King commanded them to commit him, 
| and ſo it is their commitment; ſo that upon the whole matter, there ap- 
pears to be a clear contradiction in the return; and there being a contra- 
diction in the return, it is void. 
Now, my Lord, Iwill ſpeak a word or two to the matter of the return 5 
and that is touching the impriſonment, per ſpeciale mandatum domini Regis, 
by the Lords of the Council, without any cauſe expreſſed: and admitting of 
any, or either, or both of theſe to be the return; I think that by the con- 
| ſtant and ſettled Laws of this Kingdom, without which we have nothing, 
no man can bejuſtly impriſoned by either of them, without a cauſe of the 
8 1 ON return, My Lord, in both the laſt Argu- 
ments the Statutes have been mentioned and full : i 
add a little to that which hath been ſaid, _ e l 1 
The Statute of Magna Charta, cap. 29. that Statute if it were fully 


hag as it ought to be, every man would enjoy his liberty better than 


The Law ſaith expreſly, 


- vin ſuch as were not repri 
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no Freeman ſhall be impriſoned without due 
proceſs of the law; out of the very body of this Act of Parliament, be- 
lides the explanation of other Statutes, it appears, Nullus liber homo capi- 
etur vel imprifonatur niji per legem terre. My Lord, I know theſe words 


lem ter: &, do leave the quettion where it was, if the interpretation of 
Vol. VIL 


Villein, che Villein may have an action of falſe impriſonment. But 
the Lords and the Ring (for then they both had  Villeins) might im- 
priſon them; and the Villein could have no remedy, But theſe words, in 
the Statute, "of legem terra, were to the Freeman, which ought not to 
be impriſoned, but by due proceſs of law: and unleſs the interpretation 
ſhall be this, the Freeman ſhall have no privilege above the Villein., 

8o that T' conceive, my Lords, theſe words, per legem terræ, muſt be 
here ſo interpreted, as in 42 Elia. The Bill is worth obſerying. It re- 
citeth that divers perſonls without any writ or'preſentment were caſt into 
priſon, &c; that it might be enacted, that it ſhould not be ſo done here- 
after. The anſwer there is, that as this is àn article of the great Charter, 
this mould be granted. So that it ſeems the Statute is not taken to be 
an explanation of that of Magna Charta, but the very words of the Statute 
of 2h na Charta. | | l 

Iwill conclude with a little obſetvation upon theſe words, nec ſuper 
eum mittimus ; which words of themſelves ſignify not ſo. much, a man 
cannot find any fit ſenſe for them. Ng Nt. | 

But, my Lord, in the 7th year of King John, there was a great Char- 
ter, by which this Statute in the gthi of Henry III. whereby we are now 
regulated, was framed, and there the words are, nec eum in carcerem mit- 
timus, We will not commit him to priſon; that is, the King himſelf will 
not; and to juſtify this, there is a ſtory of that time in Matthew Paris, 
and in that Brok this Charter of King John is ſet down at large, which 
Book is very authentick, and there it is entered; and in the gth of Henry 
III. he faith, that the Statute was renewed in the ſame words with the 
Charter of King John. And, my Lord, he might know it better than 
others, for he was the King's Chronologer in thoſe times: and therefore, 
my Lord, ſince there be ſo many Reaſons, and fo, many Precedents, and 
ſo many Statutes,. which declare that no Freeman whatſoever ought to 
be imprifoned but according to the laws of the land; and that the li- 
berty of the ſubject is tlie higheſt inheritance that he hath; my humble 
requeſt is, that according to the ancient laws and privileges of this Realm, 
this Gentleman, my Client, may be bailed, 


The Argument of Mr. Calthrop, at the 8 Bar, 22 Noyembris, — 
5 | Mich. 3 Caroli Regis. | | Irie [arty ö 
IR Fobn Corbet being brought to the King's-Bench Bar, with Sir Ed- 4 $ 5 
) mund Hampden, Sir Walter Bart, and Sir John Heveingham, who were B. Hir 
alſo brought thither by ſeveral writs of Habeas Corpus, with the ſame reh ieee, 
turn; 1 being aſſigned by the Court of King's-Bench, upon a petition +: Pe. 
delivered, to be of Counſel with Sir 'Zohn Corbet, did move that Sir Fohn_,_ © - me 
Corbet might be diſcharged of his impriſonment, and put in bail; for I did . | 
conceive that the return of this Habens Corpus was inſufficient, both in the 

matter of the return, and in the manner of the return, and ſo there ought 
not to be a longer detaining of Sir John Corbet in priſon. For as to the 5 
manner of the return, it is not laid down preciſely, that Sir Fohn Corbet . . - "I 
is detained in priſon by the ſpecial commandment of the King, ſignified by Gore of, 
the warrant of the Lords of the Council ; the which is not a direct affir- : 
mation that he is detained by the ſpecial command of the King, but that 
the Lords of the Council, by their warrant, have ſignified unto 2 that he 

was committed and ſtill detained by the ſpecial command of the King. 
And howſoever the Lords of the Council had ſignified that he was de- 
tained by the commandment of the King, yet it may be he was not de- 
tained by the commandment of the King; for their ſignification of the 
ſame by warrant may be untrue, and the warrant of the Lords of the 
Council that is returned in hæc verba, importeth that the Kecper of the 
Gatehouſe rather took upon him to return, that it was ſigniftel unto him 
by the warrant of the Lords of the Council, that Sir John Corbet was 
committed and detained by the ſpecial commandment of the King; be- 
cauſe if the Keeper had taken upon him to aAirm it upon his return, then 
needed he not to have returned the warrant of the Lords of the Council: 
and the warrant itſelf ſheweth' that he had only his information from the 
Lords of the Council. For their Warrant is to let the Keeper know, that 
both the firſt commitment, and this direction for the continuing of him 
in priſon, were and are by his Majefty's ſpecial commandment; and I do 
not ſee, as this return is made, that an accord upon the caſe can lie upon 
the Keeper of the Gatehouſe, if Sir 7% Corbet was not committed nor 
detained by the ſpecial commandment of the King, ſo long as the warrant 
of the Lords of the Council be returned as it was made, becauſe he doth 
return the ſame as the Significavit of the Lords by their warrant, Regi/ter 
65. the writ of Excommunicat' Capiend' goeth, Rex vicecom' Lincoln? F. 
gnificavit nob' venerabilis pater Henricus Lincelnienſis Epiſcopus per Literas 
ſuas Patentes quod R. ſuis Parachial” propter ſuam manifrſtam contumac” au- 
thoritate ipſius Epiſc ordin extom? eft, nec ſe vult per cenſuram Hceleſiaſticam 
juſticiar' &c. tibi præcipimus quod prædict R. per corpus ſuum ſecundum 
conſuatud! Anglia Fuſtic &c. And yet no man will ſay that there is an in- 
formation of the King, that R. is excommunicated, but only that the 
Biſhop, of Lincoln had ſignified unto him that R. was excommunicated. 
And in Fitz. Nat. Br. 653. and Regi/ter 65. it appears that the form of 
the writ of Excommunication deliberand is, Rex Vicecom' Londen Salut, 
Cum Thom Fay allutar” London” qui nuper ad denuntiat. venerabil' patris Ar- 
chiep” Eborum pro contumacits ſuis ratione contractus in civitate noftra Eborum 
habit ut dicebat. tanquam excom” & claves Ecilefie contemnent” per corp” ſuum 
ecundum con ſuetud' Anglice per te juſtic pracepimus, donec &c. effet ſatisfatt 
eid Archiepiſcop. ad ſatisfarimdum Deo et ſaute eccleſiæ, alen ex po- 
ſuit cuutionem, per quod eidem Archiepiſtopus offic. Archidiac, London. inu- 
tug viciſſitudin obtentu ſcripſit ut ipſum al ſolvat ab excom” ſenten memoraia 
ficut idem Archiepiſc:pus per Literas ſuas patentes nul“ fugnificavit, tibi 
præcipimus quod præd Thom. cum tibi conſlare poterit ipſum ab excom 
prædic! per predifr OfficiaP abſolvi a Priſan' qua detinetur ji ea occaſi- 
one & non alia detineat” in eadem * dilatione deuberari fac'. And yet it 
can- 
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| "biſhop had ſignified unto him that he 


cannot be ſaid,” that although the King recited in his wii 8 42 8 
written unto the Oihicial of the 


*Arch-deacon, that the King ſaid, that the Archbiſhop had written for he: 


8 2 — 


doth not affirm ſo much preciſely, but only - referreth himſelf unte the 
Certificate of the Archbi hep. i Tek i hte Sa | 
_ * Plnoden 122. Buckley and River's caſe, it is put, that if a man will bring 
an action of debt upon an obligation, and declare that it appears by the ob- 


ligation that the defendant ſtood bound to the plaintiff in twenty pounds, | 


the which he, hath not paid, this declaration is not good; inſomuch as it 


is not alledged by matter in fact, that he was bound unto him in twenty 


pound, but the deed is alledged by recital onthe 


afterwards, and it was adjudged that this plea was ill. 


Fl 


21 Ed. IV. 43. won, 


'  Plmwden Com 126..& 143. Browning and Bee/ton's caſe. 
Ihe Abbot of Faltham | Diſme ed 
unto the King. in diſcharge of himſelf, in the Exchequer, pleadeth, Duo, 
inter recordat” Ter. Paſc. anno 15, dumini Regis Edidardi I. inter alia continetur 
quod R. II. had granted unto the predeceſſors of the ſaid Abbot, that he nor 

any of his ſucceſſors, ſhould be any collectors of any Diſmes to be granted 


: 


For the ſaying [It was contained among the Records], it is no preciſe 
affirmation that the King had granted to his predeceſſors, that they ſhould 
be diſcharged of the collecting any Diſmes, but it is only an allegation by 
way of recital, and not by preciſe affirmation, the plea may not be good. 
2 & 3 Mar. Dyer 117. & 118, the plaintiff's reply in bar of all plead- 
eth, that 7ahn Abbot of M. was ſeized of his lands in right of his Church, 
and fo ſeized by the aſſent of the tenant by indenture, 14 Hen. IV. te/fat” 
quod pradie? Abbat & convent” demiſerunt & tradid:runt unto the plaintiff; 
and ruled; that this form of pleading was ill, inſomuch as it was not al- 
ledged by preciſe affirmation, quod demiſerunt, ſed indentura teftatur, quod 
demiſerunt ; which is not ſufficient, inſomuch as it is only an allega- 
tion by 'way of recital, that the indenture doth witneſs, and the ſame in- 
denture may witneſs ſo much; and yet not be a demiſe, . 


And if in pleading there muſt be direct affirmation of the matter alled- ö | 


ged, then à fortiori in a return, which muſt be more preciſe than in plead- 
Ne ; and ſo by all the caſes I have formerly touched, it appeareth that this 
return is no expreſs affirmation of the Keeper of the Gatehouſe, that Sir 
. Corbet is detained in priſon by the ſpecial commandment of the King, 
but only an affirmation of the Lords of the Council, who had ſignified un- 
to him that his detainment in priſon was by ſpecial command of the King. 

The return, which ought to be certain, and punctual, and affirmative, 
and not by the way of in ten out of another man's mouth, may not 
be good, as appeareth by the ſeveral books of our Law. 

23 Ed. III. Rex vic 181, upon a Homine replegiands, againſt the Abbot of 
C. the Sheriff returneth that he had ſent to the Bailiff of the Abbot, that 
anſwered him, that he was the Villein of the Abbot, by which he might 
not make deliverance, and a Sicut alias was awarded, for his return was in- 


. ſufficient; inſomuch that he had returned the anſwer of the Bailiff of the 


Abbot, where he ought to have returned the anſwer of the Abbot himſelf 
out of his own mouth. | | J 

Trin. 22 Ed. II. Rot. 46. parent vil! & Burg. Eveſque de Nortuich, repl 
68. Nat. Br. Caſe 34. Fitz. Nat. Br. 65. & 34 Ed. III. Excom' 29. the caſe 
appeareth to be ſuch in a treſpaſs; the defendant pleadeth, the plainriff is 
excommunicate, and ſheweth forth the letter of the Biſhop of Lincoln, 
witneſſing that for divers contumacies, Cc. and becauſe he had certified no 
ercommunic done by himſelf, but by another, the letter of Excommuni- 
cation was annulled, for the Biſhop ought to have certified his own act, 
and not the act of another. | | 

. Hillarii21 Hen. VIII. Rot. 37. it appeareth by the return ofan Habeas Cor- 
pus, that Jon Parker was committed to priſon for ſecurity of the peace, 
and for ſuſpicion of felony, as per mandatum domini Regis nuncialum per 
Robertum Peck, de Cliſford's-Inn; and upon his return, Jahn Parker was 
bailed : for the return Commu}. furt per ſpeciale mandatum domini Regis, nun- 
ciatum per Robertum Peck, was not good, inſomuch that it was not a direct 
return that he was committed per mandatum- domini Regis. 

And for the firſt point, I conclude, that this return is inſufficient in 
form, inſomuch, that it doth not make a preciſe and direct return, that he 
was.committed and detained by the ſpecial command of the King, but on- 
ly as it was ſignified by the warrant of the Lords of the Council, which 


will not ſerve the turn. And upon the book of 9 Hen. VI. 44. the return 


of the cauſe of a man's Impriſonment ought to be preciſe and direct upon 
the Habeas Corpus, infomuch as thereby to be able to judge of the cauſe, 
whether it be ſufficient or not : for there may not any doubt be taken to 
the return, be it true or falſe, but the Court 1s to accept the ſame as true ; 


and if it be falſe, the party muſt take his remedy by action upon the caſe. 


And as concerning the matter of the return, it will reſt upon theſe parts: 

Firſt, Whether the return, that he is detained in priſon by ſpecial com- 
mandment of our Lord the King, be good or not, without ſhewing the 
nature of the commandment, or the cauſe whereupon the commitment is 
grounded in the return ? a | 

The ſecond is, Whether the time of the firſt commitment by the com- 
mandment of the King, not appearing to the Court, is ſufficient to de- 
tain him in priſon ? 

Thirdly, Whether the impriſonment of the ſubjects without cauſe. 
ſhewed, but only by the commandment of the King, be warrantable by 
the Laws and Statutes of this Realm ? 

As to the firſt part, I find by the books of our law, that commandments 
of the King are of ſeveral natures, by ſome of which the impriſonment of 
a man's body 1s 1 unlawful: and by others of them, although the 
impriſonment may be lawful, yet the continuance of him without bail or 
mainpriſe, will be utterly unlawful. 8 5 

There is a verbal command of the King, which is by word of mouth 
of the King's only; and ſuch commandment by the King, by the books 
of our law, will not be ſufficient either to impriſon a man, or to continue 
him in priſon, 16. 6. Monſtrans de fuict ſi, upon an action of treſpaſs brought 
for cutting of trees, the defendant pleadeth that the place where he cut 
them is parcel of the Manor of D. whereof the King is ſeized in fee, and 
the King commanded him to cut the trees; and the opinion of the Court 
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the preſence of the King 99 H. VI. % Gbers one juſtifieth the ſcizure 


ing appointed collector of a Diſme granted | 


| command in their view or preſence, it is fitting that a record may be made 


there is, that the plea in bar was ill, becauſe he did not ſhew any ſpecial 
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commandment. of the Kings and there it is agreed, by the whole: Court, 
that if the King comtnandeth ane gg arreſt andther, and the party com- 
manded did arreſt the other, an action of treſpaſs qt falſe impriſonment is 
maintainable againſt the party that arreſted him, although it were done in 


of the . perſon that is outlawed by the commandment of the 
King, ſuch à party being no Oficer, may not in an action brought againſt 
hin have any aid of the King; for ſuch à commandment given to one 
that is not an Officer, will not any Ways ayail, him, that is to juſlify him- 
"ſelf by the return of that commandment. 
_* 37 Hen. VI. 10. 1 give me a thing, and I take the ſame by 
his commandment by word of mouth, it is not zuſtified by law; nothing 
may paſs without matter of Record. J ö 
"10 Hen, VII. 7. & 17. 18. it is agreed, that Juſtices may command one 
to arreft another that is in their view or preſence, but not one that is out 
of their View or preſence. (1, Crete. Holliday V. Oxmbridge.) ) 
And Kehl: 10 Hen. VII. 13. ſaid, that where one is arreſted by a parol 


* 


1 o 


of it, inſomuch, that without ſuch, a record there can hardly be a juſtiſi- 
cation in another Term. FFC 
Secondly, There is a commandment of the King by his Commiſſion, 
which, according to Coluin's caſe in Cole's ſeventh Report, it is called by 
him, breve mandatum non remediabite. ; and by virtue of ſuch a command- 
ment, the King may neither ſeize the goods of his ſubject, nor impriſon 
his 5 as it is reſolved in 42 A/ pl. 5. where it is agreed by all the Juſ- 
tices, that a Commiſſion to take a man's goods, or impriſon his body with. 
out Indictment or ſuit of the party, or other due proceſs, is againſt the law. 
Thirdly, There is a commandment of the King, which is grounded 
upon a ſuggeſtion made to the King or to his Council; and if à man be 
committed to priſon by ſuch a ſuggeſtion, by commandment of the King, 
it is unlawful, and not warranted by the Law of the Realm. 85 
The 25 of Edw. III. cap. 4. de proviſionibus, where it is contained in the 
great Charter of the Franchiſes: of Eng/and, that none ſha]l be impriſoned 
or arreſted of his Frechold or of his F ranchiſes, nor of his free Cuſtoms, 
but by the law of the lan. e N 
It is awarded, conſented and eſtabliſhed, that from henceforth nane 
ſhall be taken by petition or ſuggeſtion made to our Sovereign Lord the 
King, or to his Council, until it be by indictment or preſentment of his 
good and lawful neighbours, where ſuch deeds are done in due manner, 
or by proceſs made by writ original at the common law; nor that none 
ſha!l be arreſted of his Franchiſes, nor of his Freehold, unleſs he be duly 
brought in, and anſwer, and forejudged of the ſame by way of law ; and 
if 2 thing be done againſt the ſame, it ſhall be redreſſed and holden for 
nought. eee 3 
37 Ed. III. cap, 10. although it be contained in the great Charter, that 
no man be taken or impriſoned or put out of his freehold, without due 
proceſs of the law; nevertheleſs, divers perſons make falſe ſuggeſtions to the 
King himſelf, as well for malice as otherwiſe, whereby the King is often 
grieved, and divers of the Realm put in great damages, contrary to the 
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torm of the ſame Statute, . oe 

Wherefore it is ordained, that all they that make ſuch ſuggeſtions, be 
ſent with their ſu Fe to the Chancellor or Treaſurer, and they and 
every of them and ureties to purſue their ſuggeſtions, and endure the ſame 
pain as the other ſhould have had in caſe Rar hin ſuggeſtion be found 
untrue; and that then proceſs of the law be made againſt them, without be- 
ing tzken or impriſoned, againſt the form of the ſame Charter, and other 

tatutes. | 

So that it appears by theſe ſeveral Statutes, that ſuch commandments of 
the King as are grounded upon ſuggeſtion, either made to himſelf or to 
his Council, for the impriſonment of a man, are againſt the law, | 

Fourthly, I find that there is a commandment of the King which is 
made under his hand, with his ſignet; for in the fourth and the fifth of 
Philipand Mary, Dyer 162. where the Statute of 1 Ric. II. cap. 11. reſtrain- 
eth the Warden of the Fleet for letting any, man at large that is in upon 
judgment at the ſuit of any man, except it be by Writ or other command- 
ment of the King; it was doubted, whether the Queen by letter under 
her hand and privy-ſignet doth give commandment to the Warden of the 
Fleet to ſuffer a man that is there in execution to go about his buſinefs, or 
the affairs of the Queen; whether this be a warrantable command or not 
within the Statute : and the Law hath always been conceived upon that 
book, that ſuch a commandment is not warrantable by Law. And if ſuch 
a command will not ſerve the turn, to give unto a man his liberty, which 
the law favoureth, and had the countenance of an AR of Parliament for 
the doing of it; then I conceive it ſhould be a more ſtrong caſe, the King 
ſhouid nor have power by his commandment to impriſon a man without 
due proceſs of the Law, and reſtrain him of his liberty, when there had been 
ſo many Acts of Parliament made for the liberty of the ſubjects. 

Fifthly, I do find that there is the commandment of the King, which 
is by his Writunder the Great-Sea], or the Seal of the Court out of which 
it iſſueth, Regi/?. f. 69, & 70. In the Writ de cauticne admittenda, I find 
the words, mandatum Regis expounded to be breve Regis, for the Writ go- 
eth: Rex wic' ſalutem. Cum nuper ad requiſitiinem S. de Iſle canonici Lintolnt 
venerabilis Patris H. Lincoln. Epiſcopi ipſe in remotis agente Vicarii general. 
per Literas ſuas Patentes nobis ſign:ficantes Micho. B. dict. Lincoln. Dioc. prop- 
ter mani feſtam contumaciam Authoritale ipſius Epiſcopi Ordinar. excommunicat. 
eſſe nec 1 velle, Ic. vobis præ ceperimus quod præfut. &c. ſatisfactum ex parte ip- 
jus N. gui virtute mandati naſtri prædict. per vas Capt. & in Priſon. noſtra at 
Newgate detent. exiſtit, &c. nos nolentes quod prafat. N. per breve noftrum præ- 
dict. via pracludatur, &c. projequi poſſit in forma Juris maxim. c. integer eſſe 
debeat, vobis precipimus quod ſcire Sc. quod fit c. quare prædict. N. a Priſem 
prædict. deliberars non debeat. Rex juſticiar ſuis de Banco ſalut. Cum nos nu- 
per ad ſignificationem S. de Iſle Sc. ujque ili excommunicat. extisiſſe, nec ſe vel 
Sc. eſſet ſatisfaftum ex parte ipſius N. virtute mandati noftri pred. 
cap. & in At opt noſtra de Newgate tune detenti, &c, et nolentes es præ- 
textu prafato N. per breve noſtrum pred. via præcludat. quo minus appeilat. 
ſue negotium &c. proceſſerat. & appellant. ſtatut. &c. per breve noftrutt 
præceperimus pigfat. vic. quid ſcire facerent, &e, wobis fignific. & fl 
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Meg 0, Sc, debts, treſpaſſes, and ſhortly all Writs real and perſonal, 

hereby the party — 
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tes eiſdem C. 5. & E. gratiam in hac parte facere ſpecialem, tibi præcipimus 


WE Writ directed unto the Sheriff for the delivery of them. ; 

= And fo much for the firſt branch of the firſt part: I conclude, that the 
| ſpecial command of the King, without ſhewing the nature of the command- 
| ment of the King, is too general, and therefore inſufficient; for he ought 
to have returned the nature of the commandment of the King, whereby the 


Court might have adjudged upon it, whether it were ſuch a command- 


ment that the impriſonment of Sir John Carbet be lawful or not; and whe- 
| ther it were ſuch a commandment of the King, that although the impri- 


ſonment were Jawful at the firſt, yet he might be bailed by law. ; 
And as for the general return of ſpeciale mandatum domini Regis, with- 


out ſhewing the cauſe of the imprifonment either ſpecial or general, I hold, 


| that for that cauſe alſo the return is inſufficient, 
| Firſt, in regard of the Habeas Corpus, which is the commandment of 
the King only, made the 15th of November. | | 


According to the 2e of the Writ, commanding the Keeper of the Gate- 
houſe to have the body of Sir John Corbet, una cum cauſa detentionis, & ad 


| ſubjiciendum & recipiendum ea que curia noſtra de eo ad tunc ibid. ordinar. 
| contingat'; ſo as the commandment of the Writ being to ſhew the cauſe 


of his detaining in priſon, the Keeper of the Gatehouſe doth not give a 


full anſwer unto the Writ, unleſs the cauſe of the detainment in priſon be 


returned; and the Court doth not know how to give their judgment upon 


| him, either for his impriſonment, or for his diſcharge, according to the 


purport of the Writ, when there is not a cauſe returned. And foraſmuch 


| as upon an Excommengement certified, it hath been adjudged oftentimes that 
| Certificates were inſufficient, where the cauſe of the commitment hath not 
| been certified; that the Court might adjudge whether the Eccleſiaſtical 
| Judges, who pronounced the excommunication, had power over the origi- 

nal cauſe according to the Book of 14 Hen. IV. 14. 8. Rep. 68. Trollop's 


caſe, and 20 Ed. III. Excommengement q. 

So upon an Habeas Corpus in this Court, where a man hath been com- 
mitted by the Chancellor of England, by the Council of England, Marches 
of Wales, Warden of the Stannaries, High-Commiſſion, Admiralty, 
Dutchy, Court of Requeſt, Commiſſion of Sewers or Bankrupts; it hath 


| ſeveral] times been adjudged that the return was inſufficient, where the par- 


ticular cauſe of impriſonment hath not been ſhewn, to the intent that it 


| might appear, that thoſe that committed him had juriſdiction over the 
| cauſe, otherwiſe he ought to be diſcharged by the law: and J ſpare to re- 


cite particular cauſes in every kind of theſe, becauſe there are ſo many pre- 
cedents of them in ſeveral ages of every King of this Realm: and it is an 


| infallible maxim of the law, That as the Court of the King's-Bench, and 


Judges, ought not to deny an Habeas Corpus unto any pritoner that ſhall 
demand the ſame, by whomſoever he be committed; fo ought the cauſe of 
his impriſonment to be ſhewn upon the return, ſo that the Court may ad- 
judge of the cauſe, whether the cauſe of the impriſonment be lawful or not. 
And becauſe I will not trouble the Court with ſo many precedents, but 
ſuch as ſhall ſuit with the cauſe in queſtion, I will onl y produce and vouch 


= ſuch precedents, where the party was committed either by the command- 
ment of the King, or otherwiſe by the commandment of the Privy-Council, 


which Stamford. fol. 72. termeth the mouth of the King; ſuch Acts as are 


done by the Privy-Council, being as Acts done by the King himſelf. 


And in all theſe cauſes you ſhall find that there is a cauſe returned as well 
as a ſpeciale mandatum dimini Regis Sc. or mandatum Privati Concilii domini 
Regrs, whereby the Court may adjudge of the cauſe, and bail them if they 
ſhall ſce cauſe. | 

In the 8th of Hen. VII. upon return of an Habeas Corpus awarded for the 
body of one Roger Sherry, it appeareth that he was committed by the Mayor 
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| of Mudſar for ſuſpicion, of felony;. and ad ſectam ip ſius Regis pro quibuſdan 
felaniis & tr anſereſſunibus ac Pod! quay ee domint Regis, 21 Hen. VII. up- 
on the return of an Habeas Corpus (etit for the body of Hugh Pain, it ap- 
ared that he was committed. to priſon, per mandutum doninorim Privati 


Primo Henrici Octaui, 9. upon the return; of an Habeas Corpus ſent 
for the body of one Themes Harriſin and others, it appeats that they were 
committed to the Earl of Shrew/bary, being Marſhal of the Houſhold, per 
mandatum domini Regis, & pro ſuſpiciane felonies, & pro bomicidio facto ſuper 

384 117555 & Marie, upon a return of an Habeas Corpus, ſent for the 
body of one Peter Man, it appeareth that he was committed pro ſiſſpicione 
felaniee, ac per mandatum domini Regis & R.gin n. EIS 

1.4 & 5 Philippi & Marie, upon the return of an Habeas Corpus ſent for 

the body of one Thomas Newport, it appeared that he. was committed to the 

3 pro ſujpiciine cantrafuct monetæ per privatum Concilium domini Regis 

7 Elizabeth 7, upon the return of an Habeas: Corpus for the body of one 

Laurence Brown, it appeareth that he was committed, per mandatum Privati 


| Cancilii domina Reginie pro diuerſis cuuſis ipſum Reginam tangent” ac etiam pro 
N l s 


ſuſpicione proditionis. echt e eee 30 14 
So as by all theſe uh it appeareth where the return is either, 


per mandatum domini Regis, or per mandatum dominorum Privati Concilii do- 
mini Regis, there is allo a cauſe over and beſides the mandatum returned. 
As to that which may be objected, that per mandatum domini Regis, or Pri- 
vati Concilii domini Regis, is a good return of his impriſonment, 1 anſwer, 
Firſt, That there is a cauſe: for it is not to be preſumed that the King 
or Council would commit one to priſon without ſome offence; and there- 
fore this mandatum being occafion'd by the offence or fault, the offence or 
fault muſt be the cauſe, and not the command of the King or Council, 
which is occaſion'd by the cauſe, n 8 
Secondly, It appears that the juriſdiction of the Priyy- Council is a limit- 
ed juriſdiction, for they have no power in all cauſes, their power being te- 
ſtrained in certain cauſes by ſeveral Acts of Parliament, as it appeareth by 
the Statute of 20 E. III. c. 11. 25 E. III. c. 1. Stat. 4. (vide 4 Inſtit. p. 53.) 
the private petition in Parliament permitted in the 1 R. II. where the Com- 
mons petition that the Privy- Council might not make any ordinance againſt 
the Common Law, Cuſtoms or Statutes of the Realm; the 4 Hen. IV. cap. 
3. 13 Hen. IV. 7. 31 Hen. VI. And their juriſdiction being a limited 
juriſdiction, the cauſe and grounds of their commitment ought to appear, 
whereby it may appear if the Lords of the Council did commit him for ſuch 
a cauſe as was within their juriſdiction : for if they did command me to be 
committed to priſon for a cauſe whereof they had not juriſdiftion, the 
Court ought to diſcharge me of this impriſonment. And howſoever the 
King is Picarius Det in terra, yet Bratton, cap. 8. fol. 107: ſaith, quod nihil 
aliud poteſt Rex in terris cum 77 Miniſter Dei & Vicarius, quam ſolum quod 
de jure poteſt, nec obſlat, quod dicitur quod principi placet, legs habet vigorem, 
quia ſequitur in fine legis cum lege Regia que de ejus imperio lata ; id ęſt, 
non quicquid de voluntate Regis temere praſumptum eſt, ſed anima candendi Jura, 
fed quod conſilio Magiſtratuum ſuorum Rege author. præſtant. & habita ſuper 
hoc deliberatione & tract. rect. fucr. definit. Pote/tat. itaque ſua juris eſt, 
& non injuriæ. The which being ſo, then alſo it ovght to appear upon 
what cauſe the King committeth one to priſon; whereby the Judges which 
are indifferent between the King and his Subjects, may judge whether his 
commitment be againſt the Laws and Statutes of this Realm, or not. 
Thirdly, It is to be obſerved, that the King's command by his writ of 


| Habeas Corpus, is ſince the commandment of the King for his commit- 


ment; and this being the latter commandment, ought to be obeyed : where- 
fore that commanding a return of the body cum cauſa detentionis, there mult 
be a return.of ſome other cauſe than per mandatum domini Regis, the ſame 
commandment being before the return of the Writ. 5 lik 
Paſch. q. E. III. pl. zo. fol. 56. upon a Writ of Ceſſavit brought in the 
County of Northumberland, the Defendants plead, 'T hat by reaſon of the 
Country being deſtroyed by wars with the Scots, King Ed. II. gave com- 
mand that no Writ of Ce/avit ſhould be brought during the wars with 
Scotland, and that the King had ſent his Writ to ſurceaſe the plea, and he 
averreth that the wars with Scotland did continue, s ; 
Hearle that giveth the rule ſaith, That we have command by the King 
that now is, to hold this plea, wherefore we will not ſurceaſe for any Writ 
of the King that is dead. And fo upon all theſe reaſons and precedents 
formerly alledged, I conclude, that the return that Sir John Corbet was 
committed ad detained in priſon, per ſpectale mandatum domini Regis, with= 
out ſhewing the nature of the commandment, by which the Court may 
judge whether the commandment be of ſuch a nature as he ought to be 
detained in priſon, and that without ſhewing the cauſe upon which the 
commandment of the King is grounded, is not good. As to the ſecond 
part, which is, whether the time of the commitment by the return of the 
Writ, not appearing unto the Court, the Court ought to detain him in 
priſon, or no? I conceive that he ought not to be continued in priſon, 
admitting that the firſt commitment by the command of the King were 
lawful ; yet when he hath continued in priſon by ſuch reaſonable time, as 
may be thought fit for that offence for which he is committed, he ought 
to be brought to anſwer, and not to continue ſtil] in priſon without be- 


| i brought to anſwer. 


"or it appears by the books of our laws, that liberty is a thing ſo favour- 
ed by the law, that the Jaw will not ſuffer the continuance of a man in 


| priſon for any longer time than of 0 . it muſt; and therefore the Jaw 


will neither ſuffer the Party, Sheriffs or Judges to continue a man in pri- 
ſon by their power and their pleaſure, but Toth ſpeed the delivery of a 
man out of priſon, with as reaſonable expedition as may be. h 

And upon this reaſon it is reſolved, in 1 & 2 El. Dyer 175. & 8 Ed. IV. 
13. That howſoever the law alloweth that there may be a term between 
the teſte of an original Writ and the return of the ſame, where there is only 
a ſummons, and no impriſonment of the body; yet it will not allow that 
there ſhall be a term between the teſte of a Writ of Capiat, and the return of 
the ſame, where the body of a man is to be impriſoned : inſomuch that it will 
give no way, that the party ſhall have wy power to continue the body of a 


man impr:foned any longer time than needs muſt, 39 E: III. 7. 10 H. VII. 
11. 6 E. IV. 69. 11 E. IV. 9. 48 K. III. 1. 17 E. III. 10 2 Hen. VII. 
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5 tained im prifon after he hath mate tender af his f | 
ment; therefore I defire 8 that Sir John Gra may not b 
longer kept in dutanes, but be diſcharged according to'the ln. 
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if yowbeprovided to'unbwer preſentiy, we will hear you; but f 
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we mult ſee them too. 
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be of Counſel withahe Nichts at the Bar, they have ſaid much, and 
long for their Clients, and to 
Iris arcuute'thut carricey with it a great det 


of weight, botht&wards t 


main pbimt of this\cauſe; when it is almoſt time for your Lordſhip to riſe; 
My Lord, the Gentlemen have ſeverally ſpoken, and given and, inſiſted 
upon ſeueral teaſons, and they have cited many preec 


miſtaken 3: and therefore I befeech 


g Lordſhip, that I may have time 
to anſwer, that I may not wrong the cauſe of the King's part, or flight 
the cauſe om thy Subjects part. 5 4 | 


But that which 1 deſire to ſay now is, that theſe Gentlemen have all 
of them gone in one form, to {vide the cauſe into'two part??? 
The firſt; the form of the return. 

The fecond; the matter of the return. FF REY 
For the form, methinks we may put an end to that now, if your Lord- 
ſhip pleaſe, that we may have no return to that another day, but I may 
*pply myſelf unto the matter of the return. | 


Io the form of the return they have taken divers exceptions, but they | 


eſpecially inſiſted upon two main heads: g 6 | 

Ni, That the return is not good, becauſe it is not an abſolute return. 
I confeſs the ground is well laid, and the major is good, that if this return 
de not poſitively the return of the Warden of the Fleet himſelf, but the 


relation of another, it is no good return, therefore I need ſpend no time in 


that, the ground being well laid. But under your Lordſhip's favour, the 
minor propoſition I deny, we differ only in that; for [ ſay that this return 
is certain and that it is not the words of any man elſe, but the expreſs 
words of the Warden himſelf, and that this-is added ex abwndanti to give 
ſatisfation to the Court, that he had order to make the return : therefore 
I defire your Lordſhip to caſt 
and diſtinguiſh it _ parts. u eifene fb ages 8 
The words are, Detentus eſt in pri b cuſlodia mea per ſperiale manJatum 
dumini Regis, mihi nn per Warrantum duorum 2 dicti 
domini Regis, &c. If he had turned theſe words, and ſaid,” Detent Las 20 
mihi fignificat” per Marrantum duorum Privati Concilii per ſpeciale mandatum 
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Lordſbip, the Gentlemen chat twitted: 


ood. purpose und pertinently, || ſaid; Der 5 | | | been! 
| 7 of wi he | but-when he Goth "more, ir is ſuperfluous, and not 'neceffary, for it ap- 
King amd his Subzects alſo; and I am not ſo haſty to put mytelf upon the pl 


many precedents. | I could fay | 
ſomething -of them at his preſerit, and that ſome of them have been therefore I deſire your Lo 
} 


your eyes upon the ſubſtance of the return, 
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Dun, They faythat this return is uneerfain, and that it GEW arraji 
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F. 
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For that, my Lord, L ſay, that ir it hac all Veen left out: and he hat öl, 


| Warne of che Lords of the Council,” it is not their words that Eoumit 
bim: But they being the repreſentative body of the King, they do expre 


the return, Whether it be . Ind 
> This cauſe, as it greatly concerns the Subjects, ſo it much concerns the 
King too. I am * 


Fra: eee . 1 theſe things 


1 


Mo for it. | 

L. C. Fuftice, I think it is not beſt for us to declare our opinions by 
| piece-rheals, but upon all thecaſe together, and as you are a ſtranger to the 
| return; ſo are we; and there be many Precedents and AQs of Parliament 
not printed, which we muſt fee, © F 


| your Lordſhip, aud do ebe parties too, and I dere chan 1 may have til 


Doderidge. This is the greateſt cauſe that ever I knew in this Court; 


our judgments that we give between party and party, between the King 


and the meaneſt fubject, ought to be matùrely adviſed on, for To are the 


entries of our judgments, uod matura deliberationt hab ita, It was judged, 
&c. And we mu 


ſee the Precedents and Acts of Parliament chat we 
hear mentioned. ee e dee 


Juſtice Jones. Mr. Attorney, if it be ſo that the Law of Magna Charta 
and other Statutes be now in force, and the Gentlemen be not delivered 
by this Court, how ſhall they be delivered ? Apply yourſelf to ſhew us any 
other way to deliver them. 851 | BE: 

Doderidge. Lea, or elſe they ſhall have a perpetual impriſonment, 

Per Curiam. Monday was appointed for the Attorney's argument, and 
in the interim the Counſel for the' Gentlemen were by order appoinred to 
| attend the Judges with all the reg and unprinted Statutes which 
they mentioned, and that they ſhould let the Attorney ſee them alſo. 

Arid the Gentlemen being aſked if they deſired to come again, anſwered 
they did, and a rule was entered for it. BET 


Miounday, 26 November 1627. Tertio Michaelis, 31 Caroli Regis, in Banco Regis. 
Sir John Corbet, Sir Walter Earl, Six John Heuening bam, Sir Edmund Hampden, Knights, were brought to the Bar. 


Attorn. Gen. Heath. NTA it pleaſe your Lordſhip, theſe Gentle- 
h men, Sir John Corbet, Sir Walter Earl, Sir 
2 Heveningham, and Sir Edmund Hampden, upon their motion to this 
ourt to have their Habeas Corpus, and that themſelves, and the cauſe of 
their detaining them in their ſeveral priſons, might be brought before your 
Lordſhip, had it granted to them. bigs 
My Lord, at the firſt motion of it, the knowledge thereof coming, and 
that they had ſuch a deſire, his Majeſty was yery willing to grant unto 
them (as to all his ſubjects) this common caſe of Juſtice ; and tho? it be a 
cafe which concerns himſelf in a high degree, yet he hath been ſo gra- 
cious and fo juſt, as not to refuſe to leave the examination and determina- 
tion thereof to the laws of this kingdom. | | | 

My Lord, it is very true that this is a very great cauſe, and hath raiſed 
a great expectation, and for the manner of it, more than was neceſſary; 
but, my Lord, I am afraid theſe Gentlemen whom it concerns, have 
rather adviſed their Counſel, than their Counſel them: but I ſhall take 
the caſe as now I find it, and as the Gentlemen's Counſel; on the other 
fide, have led me the way to it. 

My Lord, the exceptions that have been taken by the Counſel on the 
other ſide, to the return made by the Warden of the Fleet, and the reſt of 
the Guardians of ſcveral priſons, have been two; For renewing of your 
Lordſhip's memory, we will read one of the returns, they are all alike. 

Then the return was read for Sir Jahn Heveningham, by Mr. Keeling. 

Attorn. Gen. May it pleaſe your Lordſhip, againſt this return the Coun- 
fc] of the Gentlemen have taken ſome exceptions, and have divided their 
objections into two main points, the one the form, the other the matter. 
To the form they have objected four ſeveral things: | 

Fir/t, That the return is not poſitive, but referred to the ſignification 

made by another, as the Lords of the Council. | 

S:condly, That the keepers of the priſons have not returned the cauſe of 
the commitment, but the cauſe of the cauſe, which is not good. 

Thirdly, That the return is imperfect, for that it ſhews only the cauſe 
of the detaining in priſon, and not the cauſe of the firſt commitment. 

And laſtly, That the return is contradictory in itfelf, for that in the firſt 
part thereof there is a certification that the detaining of theſe Gentlemen in 
priſon, is per ſpeciale mandatum domini Regis; and when the Warrant of 
the Lords of the Council is ſhewed, it appears that the commitment is by 


the command of the King, ſignified by the Lords of the Council: and by 
I 


| your Lord 


your Lordfhip's favour, I will give a ſeveral anſwer to every of theſe ſere- 
ral objections. And for the Fr, that the return is not poſitive and 
aſſirmative, but depends upon and hath relation to ſome other, and there- 
fore it is not good; I do agree that the ground is true, that if the return 
be not poſitive, it is not good: we differ only in the minor, that the re- 
turn is not poſitive and affirmative; for I agree that theſe Book-caſes, that 
have been put, are good law: as 27 Af]. pl. 65. that if the Sheriff return 
that he had ſent to the Bailiff of the Hundred, and he gives him that an- 
ſwer, that is no good return; for the Sheriff ought to make the return as 
of his own act, without naming of the Bailiff of the Hundred in his re- 
turn: for if he return, Quad mandavi Ballive itineranti qui habet retorn 
omnium breuium & executionem eorund per Cartam domini Regis gui mibi dedit 
nullum reſponſum ; this is not good, it he were not Bailiff of a franchiſe or 
ſigniory, for ſo is 21 H. VII. fol. 4. 5 | 
There hath been cited to maintain theſe objections, 20 Ed. III. The 
record I have peruſed, and there I find that the Biſhop ſaid, that it is found 
in Archivis, in the record, &c. that he was excommunicated ; but it was 
ſound to be in Archivis, &c. and that is no poſitive return that it is ſo. 
I will oppugn what hath been ſaid by the Counſei on the other ſide; it 
muſt be granted that if the return here be not 22 it is imperfect, and 
in 5 H. VII. 28. it is ſaid, that an imperfect return is no return at all, 
it is all one; but if the return was ſo, that was not much material, for 
then ĩt were but temporary, and it might be amended: but, my Lord, they 
have miſtaken the minor propoſition, for they have taken it as granted that 
there is an imperfect return from the Lords of the Council. KM Lord, I 
ſhall intreat you to caſt your eyes upon the return, and you ſhall find the 
' firſt words poſitive and affirmative : the words are, Quod detentus eff ſub 
cuſtodia mea per ſpeciale mandatum domini Regis the other words, mihi 
| ſignificatum, follow after, but are not part of the affirmation made before it. 


— 


* 


oy Or” 


But if they will have it as they ſeem to underſtand it, then they muſt turn 


| the words thus: Quod teſtificatum, or ſignificatum ei mihi per dominas Pri- 
vati Concilii quod detentus ft per ſpeciale mandatum domini Regis; and then 
indeed it had not been their own proper return, but the ſignification of 
another, the Lords of the Council: the turning of the ſentence will re- 
ſolve this point; the thing itſelf muſt ſpeak for itſelf. I conceive by 

ſhip's favour, that it is plain and clear, here is a poſitive return, 


that the detaining is by the commandment of the King: and the reſt of 


the return is rather for ſatisfaction to myſelf and the Court, than other- 


| wiſe any part of the return. 
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| czon or teftification, or warrant for him that made the return. 
To the third dhfectioh, that the return is imperfect, becauſe it 
E the cauſe of the detaining in priſon, and not the cauſe of the firſt 
commitment: 5 | 


My Lords, for that T ſhall not infift much upon it, for that I did ſay 


27 


w to anſwer that point of the Writ which is in command. | 
Win your Lordſhip pleaſe to hear the Writ read, and then to ſee; whe- 


| in command : Then the Writ was read by Mr. Keeling. ” 
r. Gen. My Lord, the Writ itſelf clears the IIS. Or it is to 
| have the Party mentioned in it, and the cauſe of his Detention, returned 
| into this Court; and therefore the anſwer to that is ſufficient, _ 
my Lord, the Warden of the Fleet, and the reſt, of the Keepers of the 
Priſons, had dealt prudently in their Proceedings, if they had only ſaid; 
| that they were detained per ale mandatun Domini Regis, and it had 
been and they might have omitted the reſt: but becauſe, if they 
| ſhould make a falſe return, they were liable to the Actions of the Party; 
| they did diſcreetly to have the ertification of the T;ords of the Council, 
in ten that if this return was not true, they were liable to the Actions 
of 


of theſe Gentlemen, 1 | 

In 9 H. VI. 40, 44- it is ſaid, that whatſoever the cauſe be that is re- 
turned, it muſt be accepted by the Court; they muſt not doubt of the, 
truth of the Return, and the Officer that ſhall return it is liable to an 
Action if the Return is falſe; and therefore the Guardians of the Priſons 
| did wiſely, becauſe they knew this was a caſe of great expectation; to 
ſhew from whom they had their warrant, and ſo to ſee whether the catiſe 
be true or not, | 1 85 

The laſt Objection to the Return is, that it is contradictory in itſelf, 

as that the firſt Part of it is, that they are detained in priſon per ow 
mandatum Domini Regis; but in this relation of it, it ſhews that the 
| detained by the command of the Lords of the Council ; for the words of 
| their Warrant are, to require you ſtill to detain him, Ce. 
But, my Lord, if they will be pleaſed to ſee the whole Watrant toge- 
| ther, they ſhall find that the Lords of the Council ſpeak not their own 


notice of it, as the words and command of the King; for, my Lord, 
| the Lords of the Council are the Servants to the King, they ſignify his 
| Majeſty's pleaſure to your Lordſhip and they ſay it is his Majeſty's 
Pleaſure you ſhould know that the firſt commitment, and this preſent de- 
| taining him in Priſon, are by his Majeſty's ſpecial Commandment. 
And this, my Lord, is all that I will ſay for the ſufficiency of the Form 
of the Return, to prove that it is ſufficient, | 
| Touching the matter of the Return, the main Point thereof, it is but 
a ſingle queſtion, and I hope, my Lord, of no great difficulty; and that is, 
whether they be repleviſable, or not repleviſable? It appears that the 
commitment is not in a legal and ordinary way, but that it is per ſpectale 
| mandatum Domini Regis; which implies, not only the fact done, but fo ex- 
| traordinarily done, that it is notorious to be his 1 immediate Act 
and Will it ſhould be ſo; whether in this caſe they ſhould be bailable 
or not in this Court, which I acknowledge to be the higheſt Court of 
| Judicature for ſuch a Caſe as is in Queſtion, 
The Counſel on the other fide deſire, that they may be bailed, and have 
| concluded that they may not be remanded ; their grounds of Aggument 
(though they were many that did ſpeak) I have in my Collection divided 


EEE OE no oa nn ä 


ſe ſeve- 
ive and 


d there- n 
into five Points: ä 
; OO The firſt was, reaſons that they muſt be ſo, ariſing from the inconveni- 
& 2 ences that would fall to the Subjects, if it ſhould not be ſo in the main 
bl 


F return 
hat an- 


points ef their liberty, 
Te ſccond was, they ſhewed divers Authorities out of their Laws 
books, which they endeavoured to apply. 

The third was, The Petition of the Commons anſwered by ſeveral 
| Kings in Parliament, 

he fourth was, Acts of Parliament in print. 

The laſt was, Precedents of divers times, which they alledged to prove, 
that men committed by the King's commandment, and by the cominand- 
ment of the Lords of the Privy-Council, (which I conceive to be all one, 
for the body of the Privy-Council repreſents the King himſelf) that upon 
ſuch commitment in ſuch cauſes men had been bailed. 

In the courſe of my arguments I will follow their method, firſt, to 
anſwer their reaſons, and then thoſe Books which they have cited, which 
I conceive. to be pertinent to this queſtion, and then the Petition and 
| Anſwer made in Parliament, and then their Acts of Parliament, next 
their Precedents ; and laſtly, I will give your Lordſhip ſome reaſons of 
my own, which I hope ſhall ſufciently ſatisfy your Lordſhip and all 
others, but the partics themſelves, for I except them. 


inconveniences that might come to the ſubjects in their libertics, if this 
| return ſhould be good; and this reaſon they inferred out of records and 
books of the Common Law, which gives the liberty of the ſubjects; I do 
acknowledge that the liberty of the ſubject is juſt, and that it is the inhe- 
ritance of the ſubject, but yet it is their inheritance ſecundum legem terre. 

My Lords, they put many caſes likewiſe to enforce it, 1 & 2 Eliz. 
Dyer, fe. 175. that the continuance of a Capzas ſhall be from term to 
term, without a term betwixt, becauſe otherwiſe the party defendant may 
be kept too long in priſon; and 38. Af. pl. 22. Brote tit. Impriſonment 
100, that ee Bear is but to detain the party till he have made fine to 
the King, and therefore the King cannot juſtly detain him in priſon after 


mand inc to arreſt a man, and thereupon I do arreſt him, he may have an 
in the King's preſence: and 1 H VII. 4. the diſcourſe of Huſſey, where 


he 9852 = Sir John Martbham delivered unto King Edward the Fourth, 
OL. E | | 


e laſt day, which 1 muſt ſay again, it is ſufficient for an Officer of the 


cher the Wardens of the Priſons have not made anſwer to ſo much as was 


q 


are | 


My Lord, the great and mighty reaſon that they inſiſted upon, was the | 


the fine tendered ; and 16 H. VI. monſtrans de faift 182. if the King com- 


action of falſe impriſonment, or of treſpaſs againſt me, though it be done 


I 


* 


4 


| 


| 


| 


words or command in that Warrant, but they ſay that you are to take | 


: 4 


was determined. 
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that he ſhould not arreſt s felony any of his Subjects be- 
cauſe he could not Pues is: ſubjects by ſuch hoy for they could not 
have remed * 1 im. 3 2 4 3 + * & PT 
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* * 
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To the two firſt, 1 ſhall give but one anſwer; which is, that the re- 


ſtraint in theſe two caſes, and moſt of the other caſes before cited, appears 
to be in the ordinary courſe of Judicature fit for }/7/fminfler-Hall; and not 


for the King's Council- Table. | 
it, and therefore not to be applied to the cauſe of ours. 

And for the other two cabs the law preſumeth that the a&tlye part of 
them is not ſo proper for the Majeſty of a King, whoever doth theſe 
things by his ſubordinate Officers z but that the ſubject ſhould not be 
committed by the King, was never heard of, for the King may commit any 
man at his-pleaſure ; but that is not our caſe : but whether when the Kin 
hath committed one, he muſt render a cauſe of that commitment, that it 


Writ of Capias was the firſt original or 


may appear whether the party be bailable or not, or elſe the party muſt be 


delivered. | 


The Book 9 E. III. fel. 16. bl. 30. cited of a Cefſavit, the King having 


by Proclamation commanded, that in the County of Northumberland n 

Ceſſavit ſhould be brought, Gr. during the war; the tenant pleaded this 
command, and it was denied him, and he; notwithſtanding that, was 
commanded to plead ; but the reaſon thereof was; becauſe the command- 
ment thereof was given by E. II. Who being dead, the commandment 


© The: Book of Edward the Third, 4 f5l. 16. is indeed, where the com- 


' mandment was given by the ſame King, and that was likewiſe denied 


him; for the'King cannot command your Lordſhip, or any other Court of 
Juſtice, to proceed otherwiſe than according to the Laws of this King- 
dom; for it is part of your Lordſhip's oath, to judge according to the 
Law. of the Kingdom: But, my Lord, there is a great difference between 
thoſe legal commands, and that abſaluta Poteflas that a Sovereign hath; 
by which a King commands; but when I call it ab/olata poteſtas, I do not 
mean that it is fach a power as that a King may do what he pleaſeth, for 
he hath rules to govern himſelf by, as well as your Lordſhips, who are 
ſubordinate Judges under him. The difference is, the King is the Head 
of the ſame fountain of Juſtice, which your Lordſhip adminiſters to all his 
ſubjects; all Juſtice is detived froni him, and what he doth, he doth not 
as a private perſon, but as the Head of the Commonwealth, as Fufticiarius 
Regni, yea, the very effence of Juſtice under God upon carth js in him: 
and Mall not we generally, not as ſubjects only, but as Lawyers, who 
govern themſelves by the rules of the Law, ſubmit to his commands; but 
make inquiries whether they be lawful, and ſay that the King doth rot 
this or that in courſe of Jullice ? F 

If your Lordſhip ſitting here ſhalf proceed according to Juſtice, who 
calleth your actions in queſtion, except there are ſome errors in the pto- 
ceeding? and then you are ſubject to a Writ of Error. g 

But who ſhall call in n the Actions or the Tuſtice of the 
King, who is not to give any account for them? as in this our caſe, that 
he commits a ſubject, and ſhews no cauſe for it. | 
The King commits and often ſhews no cauſe, för it is ſometimes gene- 
rally, Per Reciale mandatum domini Regis, ſometimes Pro tertii cauſis ip- 
um dominum Rigem moventibus; but if the King do this, ſhall it not be 
ood It is all one when the commitment is Per ſpeciale mandattm domint 

egis, and when it is Pro tertis tauſis ipſum domi num Regem moventibus ; 
and it is the ſame if the commitment be Certis de caiſis ipJum dominum Ne- 
gem tangentibus. ** : : 

And, my Lofd, unleſs the Returfi to you doth open the ſecrets of the 


commitment, your Lordſhip cannot judge whether the party ought by 


Law to be remanded, or delivered : and therefore if the King allow and 
give warrant to thofe that make the return, that they ſhail expreſs the 
cauſe of the commitment, as many times he doth, cher for ſuſpicion of 
felony, or making money, or the like; we ſhall ſhew your Lordſhip that in 
theſe cauſes this Court in its Juriſdiction were proper to try theſe criminal 
cauſes, and your Lordſhip doth proceed in them although the commit- 
ment be Per ſpectale mandutum domint Regis, which hath not a ſecret in it 
in theſe cauſes, for with the warrant he ſendeth your Lordſhip the cauſe 


of the committing ; and when theſe warrants are made and brought into 


this Court, your Lordſhip may proceed : but if there be no cauſe expreſſed, 
this Court hath always uſed to remand them; for it hath been uſed, and 
it is to be intended a matter of State, and that it is not ripe nor timely 
for it to appear. | | 

My Lord, the main fundamental greunds of Arguments upoi this caſe 
begins with Magna Charta, from thence have grown Statutes for explana- 
tion thereof, ſeveral Petitions of Parliament, and Precedents for expedi- 


tion; I ſhall give anſwers to them all. 


For Magna Charta, in the 2gth Chapter, hath theſe words; No Free- 
man ſhall be taken or impriſoned, or diſiviſed, of his freehold liberties, not 
free cuſtoms, nor be outlawed, or exiled, nor any other way deſtroyed, 
nor we will not paſs upon him nor condemn him, but by lawful Judgment 
of his Peers, or by the Law of the Realm. Moe: 

My Lord, this Statate hath been many times confirmed ; the Lord Coke 


numbered up the number to be about twenty; and we are to conclude on 


this, it is the foundation of our liberties. 

No Freeman can be impriſoned but by Agal' judicium Parium ſuorum, 
aut per legem terræ. But will they have it underſtood that no man ſhould 
be committed, but firſt he ſhall be indicted or preſented? I think that no 
learned man will offer that; for certainly there is no Juſtice of Peace in a 


County, nor Conſtable within a Town, but he doth otherwiſe, and might 


commit before an Indictment can be drawn or a Preſentment can be made: 
what th n is meant by thefe words, Per legem terræ ? If any man fhall 
ſay, this doth not warrant that the King may for reaſons moving him 
commit a man, and not be anſwerable for it, neither to the party, nor 
(under your Lordſhip's favour) unto any Court of Juſtice, but to the 
High Court of Heaven; 1 do deny it, and will prove it by our Statutes. 

My Lord, it was urged by th: Counſel on the other fide, that our 
printed Magus Charta, which faith nec ſuper eum mitlimus, is miſtaken ; 
and that in divers Manuſcripts it is cxpreſly iet down to be, nec eum in 
carcerem mittimus. I cannot judge of the Manuſcripts that | have not 
ſeen ; but, my Lord, I have one here by me, which was written many 
Ages ago, and the words in print are word for word as that which is here 
Written. | 


8 rs 8 Then 


5 Theſe, my: Lord, are the cauſes that they inſiſted upon for this purpoſe, 
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Then they ſay, that Matthew Paris ſets it down ſo in his Hiſtory :: My mona, and the Anſwers to them of ſeveral Kings in Parliament... The firlt 
Lond wedo 2 overn ourſelves by, Chronicle, but to" safer that of/ | is, Ker pt. 6 Bd, MIL. 0 chats owe, 

thee Ferie ks reports e Thing done in King Job's Time, Fim it chere is one other of 28 Ed, HI, aun. i. 
eas wen bit chought ef, 4h) it was ended in the T7586 t Hewy, the | » My Lord, of welt de Fechten, aod the it Anſwers, the te ft were 
Third; and there be, many Things ſaid to be done in Matthew Feri, mentioned by the Counſel on the other. Side? and that in 29 Ed. III. 28. 
725 were hor, Such man Things. omitted by him which, were dene. I I have produced, all of them even to one Purpoſe, e 
Tit Chatcer was bit In Election in the Time of King Jahn, and then N Commons then petitoned the King, that all the Siatutes made in 
it igt Be; dr nt e miftimics ;, but it was not enacted: till the | Expolition of Magna Claris and of the Foreſt, may be kept and obfetvid 
Time of Henry the T ird, nd then that was omitted, and the Charter, || The King makes Anſwer, [that it ſhall be done. And in ong ef the An- 
gran as now We have 111i. [i | Fwers it is ſaid, Tf any Man be grieved, he may complain. But whit is 
Hut if they dofee no more than 1 in this Clauſe, I know not why we. all this to the Point in Queſtion? Could there be any other Anſwer to 
ſhould'tonterd atbut theſe Words, ſeeing the firſt Part of uns Statute: give Life to th ſe Requetrs ? Hotel r AGED ett VT 2h 
falth;- News imprianttzr, why en may not I fay as well, at cf in t The King he. is petivionedthat ſome are injured ;/ he anſwers, That if 
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* 1 


cerem 'niittinius? I fee' no Difference in the Words, an therefore, my 
Lord, I ſhall not inſiſt any longer upon the e Expoſition of the 
Words of Magna Charta, but T will reſort to the reſt. of it, which is ex- 
preſt in the ſub ſequent Statute and in common Practice. 
'The Counfel on the other Side (aid, that the Statute of 28 E. III. 6. 3. 
expreſſeth and giveth Life to this Charter; I ſhall deſire tö have that Sta- 
tute read“! 501 , 55 Fan 70 f "os. | %» K 7 $07 5914 HE 
Keeling; Clerk. Item, Whereas it is contained in the great C arter, rc. 
Vids all theſe Statutes in Littiitin's Argument in Parliament 922 75 N 
© Attorney Gen. My Lord, the reading of this Statute will give, Anſwer to 
it; for it is apparent by the Words thereof, none ſhall be taken dy | 
Petition, Ce. and that the Court be extended to the firſt Arreſt, but they 
are to be under ſtobd that none 
to anſwer; and be tried. 
 And-iF it capa goes othe 
which was then in ute. Rt Ho The, : 
But it is utterly forbidden by this Statute, that an Man ſhould be con - 
demried upon A made to the King or Council, 
without due Trial by Law. | | | 
The nexr'Statute they cited was 25 E. III. caps 4. My Lord, I deſire 
that Ihat may be rede. 5 | 1 Þ Op 
Kerling,' Clerk, Hem, That no Man, of what Eſtate or Condition ſo- 
ever he be, ſhall be put out of Land or Tenement, nor taken, not im- 
priſoned, nor diſinberited; nor put to Death, without. being brought to 
anſwer by due Proceſs of L WWW. | Tr 
Attorney Gen. My Lord, this Statute is intended to be a final Proſecu- 
tion: For if a Man ſhall be impriſoned without due Pro eſs, and never 
be brought to anſwer, that is unjuſt, and forbidden by this Statute; but 
when à Man is taken in Cauſes that are unknown to us, (who walk be- 
Jow Stairs) we are not privy to the Circumſtances which may cauſe the 
Trial to be delayed; and peradventure it is not time to bring the Matter 
to Trial, becauſe it is not yet come to Maturity, and therefore this is not 
within the meaning af the Statute. F 


* 


Another Statute that they mention is in the ſame Year, and it is Page g. 
chap. . I defire it may be read. x Fort 4 4 


Keeling, Clerk. ſtem, Becaule the People of the Realm, &c. Vide Little- 


ton's Argument Pann. he Ea ES | 
Attorney Cen. My Lord, it is very clear that this Statute had ro man- 
ner of Thought of this Cauſe in Queſtion z but whereas Sheriffs did pro- 
cure Commiſſions to be awarded to themſelves for their private Gain, to 
the Prejudice of the Subject, the Statute condemneth thoie Commiliions, 
but it maketh nothing to this Queſtion which we have now in Hand. The 
next Statute which they cited, was 37 Ed. III. cp. 18. I beſeech it may 
be read; | 1 
Lecling, Clerk. Hem, Though it be contained in the great Charter, We. 
Vide as aſoreſald. 
Attorney Gen. My Lord, this Statute ſeems to be a Commentary and 
Light to the other Statutes, the Scope whercof is againſt private Suggel- 
tions made to the King or his Council, and not in a legal Way, and 
therefore it condemns them; and this is more fully expreſſed in the Sta- 
tute of 38 Ed. III. cap. q. which they likewiſe mentioned: By which 
Statute Bueclen is given what Security, thoſe Perſons which make ſu h 
Suggeſtions are to vive, that they thoul.j proſecute their Suggeſtions, and 
what Puniſhment they (hall underge, if their Suggeſtions be found fatſe, 
Keling, Clerk. Item, As to the Article made at tne lat Parliament, &c, 
Vide as before 11d. Pies by | 
Ailoruqy Gen. My Lord, this and tte laſt Statute ſeem to eonduce both 
to oe Purpoſe, that they that in their Accuſations went not in a legal 
Way to bting the Party to his Anſwerz it was directed by this Statute, that 
they ſhould 80 àA legal Way. ü 
The Jaſt Act of Parlianunt in Print, the Counſel on the other Side pro- 
duced, was the Statute of 1 X. II. cap. 12. which I defire may be read. 
Kecling, Clerx. It im, Whereas divers People at the Suit of Parties 


rwiſe, it will be contrary to that Practice 


i 
were committed to the Fleet, &c. Vide as before. 

Attorney Een. My Lord, it appeareth that the Scope of this Statute is 
againſt the Wardens of the Fleet, for ſome Miſcarriages in them ; but there 
is one thing in this Statute which I {hail defire your J.ordſhip to obferve; 
and that is, for tho'e Mildemeanors he {tall forfeit his Once, except it be 
by Writ trom the King, or his Commandment; fo that it was nunew Doc- 
trine in thoſe Nimes, tnat the King migat then give ſuch Commandment 
for committing "The Scope of th's Staiute had' two Hands: Firſt, That 
the Warden ſhould forfeit his Qthee ; and, ſecondly, that he fhould re- 
compente the Party, | 

In the fourth ind fifth of Phil. Dir 162. it was reſolved, That 
if the Warden ſhall deliver a Man out of Prifon without Command, he 
ſorleiteth his Offi -, and D anege uito the Paityz but if ne have the 
Command of the Ning, that {hail excuie the Forfeiture of his Ofice © 
Put he mult bring the Party hither, and here thele Gentlemen are now, 
jor that Commandment of the N 18 n Hxception for him not to obſerve. 

If he receives a Writ from tas Court, to fhew the Court from whence 
he receives his Warrant, it may excuſe the forfeiture of his Othee, but 
notwithitancing he is ſeticct to the Action at the Party, 

But I deſire your I. ordihip ta obforee that Pare of the Statute, which 
the other Party would not make ue of, which is, that the King may com- 


mand by Writ or athe: wile; theſe were all the printed Statutes cited by 


1 „ 
Ke. 


That that was 7 


ſhall be condemned, but he [hull be brought | 


them by Direction from the King; but the Record mentioneth not fo 


A 0 


1 


they complain, they ſhallibe relieved. | © hens: 
And now, my Lord, we are where” we were, to find out the true Mean. ' 


ing of Magna Charta, tur there is the Foundation oi our Caſe; all this 
that hath been ſaid concernetu other things, and is nothing to the thing in 
| Ring 05. 59). UDO... | 2 "+043 1 eng . 
| There is nota Word either of the Commitment of the King, or Com- 
mandment of the Council, in all the Statutes and Records. x57 Il | 
And. now, my Lord, I am at an 'End of thoſe: Statutes, and come to 
hat that wa and mentioned to be in 3 H. VI. 46. and if I 
could have found it, I would have braught it, but I could: not find itz 
therefore if they have it, I deſire that they will ſhe w ir, but I think they 
have it not, and therefore I will let that go. ee ne 
My Lord, I come to that waich I inſifted upon, the Queſtion as it was 
at firſt, not whether the King or the Lords of the Gouncil can commit a 
Man, and ſhew no Cauſe wherefore they do commit him; but whether 
the ordinary Courts of Juſtice have Power to bail him or no; for that T 
will inſiſt upon the Statute of Mm. primo, which I defire your Lordſhip 
may be read, and then I will apply. Vide Mein primo. 40 Hh. £1 
full Expreſſion 


direct us in 


1 


My Lord, this Statute, if I miſundenſtan f it not, is a 
to the Purpoſe of Magna Charts; the Scope whereof is to 
what Cates Men impriſoned were to be bailed. | 

It was eſpecially for Direction to the Sheriffs and others; but to ſy 
Courts of Juſtice are excluded from this Statute, I conceive it cannot bc. 

It recites, That whereas heretofore it was not reſolved. in what Cifes 
Men were repleviſable, and in what Caſes not, but only in theſe four 
Caſes; for the Death of a Man, or by the Commandment of the King, or 
of his Juſtices, or of the Foreſt. | | rs S091 

My Lord, I fay that this Statute expreſſeth not the Law was made 
by this Statute, that, in theſe Caſes Men were not repleviſable; but it ex- 
preſſeth that the Law was clear in theſe Caſes; in theſe four Caſes it was 
clearly reſolved before. IVE DI. 

[ pray you, my Lord, obſerve the Time of the making of this Statute ; 
that of Magna Charta was made in the Time of Henry III. and this of 
3 in the Time of Zaw. I. ſo that it was made in the Time of 
the ſame. : Tt 06 

And, my Lord, If they had underſtood the Statute of Magna Charta in 
another Senſe, would they not have expreſſed it fo in this Statute? Was 
it not fitter for them than for us, they being nearer the firit making of 
Hagna Charta than we are ? But certainly the S:atute of Magna Charta 
Was expounded at the Time, as I have ſhewed-berore ; if not, without all 
doubt at the Time of making of eim. primo. | x 

The Parliament would not have been ſo careful to provide for Things 
of leſſer Moment, and omit this of to great Conſequence, if there had 
been any Quettion of it, In all Times and Ages, Magna Charta hath 
been confirmed, but they ſhew not any one Law that doth except againft 
this poſitive Law of [//?min/ter the firſt. or any Acts of Parliament; nay 
more, in any printed Books, that in this cafe Men ſhould be repleviſable. 

My Lord, it you know nothing printed or unprinted, if any will defire- 
to alter a Courſe that always hath been held, you will. ſeek for Prece- 
dents, for the conſtant Uſe and Courle is the beſt Expoſition of the Law; 
it is not enough fot me to ſay,” This it is, unleſs I make it good. 

Firſt then, 1 ſay, they on the other Side cannot cite one Book, Statute, 
or other Thing, to prove, that they that have been committed per ſpaciale 
mandatum domint Regis, are bailable, EY 

But, my Lord, 1 find ſome to the contrary, that they are not bailable, 
and I will cite ſome of them, and read of others; for I would not in a 
Caſe of that Expectation, that it ſhou!d be thought that any thing ſhould 
be mifinterpreted., | | 

In the 33 Hun. VI. folio vicefimo tertio, Robert Poyning's Caſe, he was 
committed pro d:ver/t; caufis ipſum dominum Regem tangent” ; this alters not 
the Cafe, for it was as good as no Cauſe, for it was the Warrant domini 
Regis, and there is no Queſtion upon this: But, my Lord, I know 
this is not the Point in Queſtion. IR 

The next Thing I ſhall ſhew unto your Lordſhip, is Paſch. 21 Edwardi 
primi, Rot. cla. ſecund. and this, my Lord, was n-ar the time of making 
of the Statute of im. prim. and this Precedent is to this Purpoſe: 

The Sheriff of Leice/terfhire and TVarwickfhire (for then there was but 
one Sheriff t9 both thoſe Shires) did receive Commandment by Letters 
from the King, That whereas the Earl of Vuartuict had commanded divers 
Perſons to the Cuſiody of the {iid Sheriff, tne King ſent a Letter to the 
ſaid Sheriff, commanding, that to thoſe who were committed to his Cuf- 
tody by the Earl of /Yarwick, he ſhould ſhew no Grace to them; that is, 
they ſhould not be bailed, | 

he Sheriff, notwithſtanding this Command, lets ſome of thoſe Pri- 
ſoners to bail; whereupon he was complained of in Parliament, that he 
had done againſt the King's Commandment, and he was condemned 
for it. 

This was in Parliament; I wonder this ſhould be done in Parliament, 
and that it was not faid there, that this Commitment, being done by the 
King's Commandment, was not good; no, he was condemned in Parlia- 
ment, for it was one that did break the Statute of Meſim. prim. 

My Lord, the uſe that I make of this Record is this: It recites, that 

the Earl of Mariet committed divers, it might be that he did commit 
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much, but it thews, that the King by Letters commanded the Sheriff, 
that he ſhould ſhew thoie Perſons no Grace, and yet he did; he was exa- 


the Count;l on the other Side. 
But becauſe I would not miſinterpret theſe Statutes, I thought it equal 
to defire your Lordſhip that they might be r-ad, 
Beßdes the printed Statutes, wvicy mentioned Petitions by the Com- 


| 


—— 2 


— 


| 


mined upon this, and by Parliament committed. 
The next Matter I will offer to your Lordſhip's Judgment far the true 
Expoſition of the Law in this Caſe, is tae Book we cali The Rægiſter, an 
Authority 


S 
2 


(75: 


|  To,this Book 
| A. ii per ſpe 


ere are ſome caſes 
gh he be taken and de- 


« taken by the commandment of the King's Juſtices;“ and mentions not 
his | Chief ry : which I believe is to be intended not of the Chief of the 
in Court of Judicature, but of the Chief Juſtice of England, for there was . 
5 ſuch a one in thoſe 8 Thus, my Lord, you ſee the opinion of Mr. 
m- Fitzhirbert in this caſe. | | n e. 
s | | * thing, that 1 will ſhew your Lordſhip is the opinion of Mr. 
o Stamford, in his Pleas of the Crown, fel. 72. where he ſets down the Sta- 
f 1 tute of W.fiminſter primo, and then he adds, that by this it appears, that in 
ity four caſes at the Common Law a man is not repleviſablez in thoſe that 
hey | were taken for the death of a man, or-by the commandment of the King, | 
I or of his Juſtices, or of the Foreſt : and there he ſaith, that the com mand- 
as ment of the King is to be intended, either the commandment of his mouth 
t or of his Council, which is incorporated to him, and ſpeak with the mouth 
her f the King. Frankly . oP 
* 1 . My ; 8% I ſhall defire no better Commentaries upon a Law, than thefe 
hip | reverend-grave Judges, who have put Books of Law in print, and ſuch 

| Books as none, I believe, will ſay their judgments are weak. ue 
non Tue next thing, I ſhall offer unto your Lordſhip is this, that I cannot 
in ſhew with ſo great authority as I have done the reſt, becauſe I have not 
5 the thing itſelf by me; but I will put it to your Lordſhip's memory, [ 
Loy preſume you may well remember it; it is the reſolution of all the Judges, 
be. | which was given in the four-and-thirtieth of Queen Elizabeih, it fel] out 
aſes upon an unhappy occaſion, which was thus: the Judges they complain 
four that Sheriffs and other Officers could not execute the proceſs of the law as 
ry Or they ought, for that the parties on whom ſuch proceſs ſhall be executed 
* were ſent away by ſome of the Queen's Council, that they could not be 
nade | found: the Judges hereupon petitioned the Lord-Chancellor, that he 
ex- would be a ſuitor to her wy that nothing be donc hereafter. And | 
Was | thereupon the Judges were deſired to ſhew in what caſes men that were 
1330 committed were not bailable, whether upon the commitment of the Queen 
ute ; or any other. Mike . | 
is of = The Judges make anſwer, that if a man ſhall be committed by the Queen, 
ne of by her command, or by the Privy-Council, he is not bailable: if your 
ty | Lordſhip aſk me what authority I have for this, I can only ſay, I have it 
ta in out of the Book of the Lord 9 written with his own hand. 
Was My Lord, I pray you give me leave to obſerve the time when this was 
ng of done; it was in a time, and we may truly call it a good time, in the time 
harta of good Queen Elizabeth, and yet. we ſec there was then cauſe of com- 
it all plaint: and therefore I would not have men think that we are now grown 
x o bad (as the opinion is we are), for we ſee that then in thoſe times there 
1ings was cauſe of complaint, and it may be more than is now. 
had This, my Lord, was the reſolution of all the Judges and Barons of the 
hath Exchequer, and not by ſome Great one. | 
raink Now I will apply myſelf to that, which has been enforced by the Coun- 
p nay ſe! on the other fide, which was the reaſon that the ſubject hath intereſt 
(able, in this caſe, £2 7 | 
defire My Lord, I do acknowledge it, but I muſt ſay that the Sovereign hath 
— great intereſt in it roo. And ſure | am, that the firſt ſtone of Sovereignty 
Law; was no ſooner lad, but this power was given to the Sovereign: if you 
aſk me whether it be unlimited; my Lord, I ſay it is not the queſtion now 
atutc, in hand: but the Common Law, which hath long flourithed under the 
peciale Government of our King and his Progenitors Kings of this Realm, hath 
| erer had that reverend reſpect of their Sovereign, as that it nath concluded 
lable, the King can do no wrong : and as it is in the Lord Ber#ley's cafe in Plow- 
+ in den's Cem. 240 b. it is part of the King's prerogative that he can do no 
hould wrong. | 5 
in the fourth of Fw. IV. fol. 25. the King cannot be a D ſieifor ; and 
© wat ſo it is allo in the Lord Berk/ey's caſe in 32 Hen. VIII. Dyer, fel. 8. 
0 The King cannot uſurp upon a Patron, for the Common Law hath that 
FR reverend reſpect to him, as that it cannot conceive he- will do any injury. 
know But the % ing commits a ſubject, and expreſſeth no cauſe of the commit- 
ment: What then? Shall it be thought that there is no cauſe why he ſhould 
ard] be committed ? 


Nay, my Lord, the courſe of all times hath been, to ſay there is no 
auſe exprefled, and therefore the matter is not ripe, and thereupon the 
-ourts of Judicature have ever reſted fati:fizd therewith, they would not 
Wearch into it. : 


My Lords. there be A-cana Dei, & Arcana Imperii; and they that ſearch 


Jo require, they will make themſelves, Sc. 
Mall be able to thew that there ſhall as much prejudice come to the King- 
dom, if God diredt nor the heart of the King, which is in the hand of 
od, as the rivers of Waters: I ſay; there may as much hazard come to 
he Commonwealth in many other things, with which the King is truſted, 
Is in this particular there can accrue to the ſubject. 
If a Treaſon be committed, as it was not long ago; not far removed 
om our memories; fince there was a Treaſon, and the actors thereof 
led, ſome to the Court of Rome, ſome to Bruſſels, when it was to be put in 
xecution ; the Treafon being diſcovered, one is avprehended upon ſuſpi- 
ion of it, and is put into the Tower, and there he lieth, and thinketh the 
me very long ; and I cannot blame him. | 
It may be heis innocent, and thereupon he brings a Habeas Corpus, and 
y virtue of that writ he is brought hither ; and will your Lordſhip think 
fit or convenient to bail him, when the accuſation aga nſt him muſt 
dme from beyond the fea ?. I think you will rather ſo reſpect the proceed- 
gs of the State, as that you will believe theſe things are done with a 
auſe, than inquire further of them. 
Peradventure ſome great miſdemeanor may de committed, and ſome of 


ve Judge, and is in authority "with is, peruſing 


too far into them, and make themſelves butier with them than their places 
| will ſay no more; but : 


{ 


| 


| 
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be taken ? 


1 


you an 
dung: if they ſhould bring an Habeas. ay 0 


you will eſteem ſo reverendly of the State for committing children, that 
you will believe that there is great reaſon of State, ſo ta do, or elle they 
would not do it: many inconveniences may follow, if.it:ſhould, be other- 
wiſe. It may be, divers men do ſuffer wrongfully in, priſon, hut therefore 
ſhall all priſoners be delivered? That were a great miſchief. oy 
No doubt but the King's power is abſolutely over his coins; if then he 
ſhall command his coin. ſhall be turned to braſs or leather, I confeſs it were 
inconvenient; but if the King would do it, Lg anſwer that I can,make 
is, that he would not undo the Kingdom: but can your Lordſhip hinder 
it, as being an inconvenience, if he would do it? The Cinque Ports 
are free for traffick for all his ſubjects; . but the King in his Cabinet un- 
derſtands there is danger of War to come upon this Kingdom, thereupon 
he ſhuts the Ports, that no man can go out; ſhall the Merchant ſav this 
is injuſtice in the ing ? And as in this, ſo in many other particulars this 
may appear, but I will not go too High: and therefore we are too wile, 
nay, we are too fooliſh, in undertaking to examine matters of State, to 
which we are not born. Now, my Lord, I come to our Book-Caſes, by 
which it appears what our King may do, and nothing can be ſaid againſt 


| it, but he will not do it; the King may pardon all T'raitors. and Felons, 


and if he ſhould do it, may not the ſubjects ſay, If the, King do. this, the 
bad will overcome the good? But ſhall any ſay, The King cannot do this? 
No, we may only ſay, He will not do this, IJ 1 1 aub 

| The King may exempt men from the office of Sheriff, is not this in- 
convenient? And may it not be ſaid, he may exempt ten in a Shire, and 
then the burden of the Country ſhall teſt updn the meaner ſort of people ? 
Can any man ſay more to this, than that he will not do it ? ads. 74 

Inheritances are to be decided upoh Trial, the King may exempt pri- 
vate men from being of a Jury; but if he exempt all men who ſhall try 
our cauſes ? for it is to be preſumed, that he will not do it. 

But to our caſe ; By the Statute of Magna Charta, ito man ſhall be put 
out of his Freehold, Hr. But if the King will do it, muſt not the party 
that is ſo put out go to the King by petition ? But you will ſay; Tt is a 
petition of right; and it may be theſe Gentlemen's is ſo ; admit it be, yet 
when ſuch a petition comes to the King, muſt it not be anſwered with 


by 


theſe words, Soit droit fait al parte? And when the King will give that 


Warrant for it, then they muſt have it done, and not before, 

And this may anſwer a perpetual impriſonment, and God forbid that 
this ſhould be ſo; and now, my Lord, f will trouble you no longer, but I 
will go to precedents. Precedents I know prevail much, and rule in many 
caſes; and if the precedents they cite were not miſinterpreted, 1 ſhould 
think they had ſaid a great deal. 131 

But, my Lord, I will anſwer their precedents with precedents ; nay, 
I will ſhew your Lordſhip that the precedents whicn they have tited are 
no precedents tor them, ak 

And, my Lord, itis a . e thing for men in matters of weight to 
avouch precedents with confidence, when they make nothing for them: 
for, my Lord, precedents are now betome almoſt proclamations, for thev 
already run up and Gown the Town; and yet they know but part-of 
them, and not all, and I think if they knew all, men would be more mo- 
deft. 

But, my Lord, I will now come to theſe precedents, where I may ſay 
they have not dealt freely with me, for they have ſhewed me many prece- 
dents more than they mentioned here, and it may be they have done the 
lixe unto your Lord{hip. 8 NH 6s 

They alledged but eight precedents before your Lordſhip, but they have 
brought ſixteen unto me: for theſe eight mentioncd here, Iwill take thei 
in order as they were cited, and anſwet, wy | 

The firſt precedent they cited was in Hen. VIII. Rot. g. of one Ha: - 
riſon : we have the Record here to ſhew your Lordſhip, that he was com- 
mitted for ſuſpicion of Felony, which was expreſſed in the Warrant; and 
then, my Lord, this is clear, if the King; or the Lords of the Council, 
will expreſs any thing within your Lordihip's juriſdiction, there is good 
ground for your. proccedings; but when there is nothing expreſſed, whe- 
ther you will judge what the cauſe of the Warrant is, I will leave to your 
Lordſhip's judgment; but it appeats this was the cauſe, and that he was 
delivered. | | 

The next precedent was 22 II. VIII. Rot. 57. and it was Parker's 
caſe; and it is true that his commitment appeared to be per ſpeciale man- 
datum domini Regi:, but it was alfo propoſed to be pro pace & ſuſpicione fe- 
laniæ; and the ſignification of the command was given by Wir. Peck of 
Clifford's-[nn : but there the Warrant ſhews the cauſe of the commitment 
was for the peace and ſuſpicion of Felony, and therefore he was bailed. 

The next was in 40 £!z. Wendon's cate ; but, my Lord, that com- 
mitment was out of the Star-Chamber by an ordinary courſe: then they 
cited 8 fac. Thomas Cæſar's caſe ; he indecd was committed by ſpeciale man- 
datum domini Regis, and brought his Habeas Corpus, but the Koll laith re- 
wiititur ; and is that a Warrant for them to lay that he was delivered ? 
Then Sir Thomas Vernon's caſe was cited; and, my Lord, when we 
looked into the Records, we ſound that he was committcd for ſuſpicion of 
Treaſon; and he was tried for it and diſcharged, 

The next precedent was Sir Thomas Mor fon's cale ; I wonder that they 
did cite that, for he was committed by the [Lords of the Council indeed ; 
but the ground of it was juſpicion of the death of Sir Thomas Overbuz y, 
and he was diſcharged again by the Lords of the Council. Certainly if 
they had known this, they would not have named this as a precedent, 

Ihe next was Reynor's caſe ; he, my Lord, was one of the Gun- bon der- 
Treaſon; and yet there was a Warrant to diſcharge him too. And thcre- 
ſore what theſe precedents are, I ſhall ſubmit to your Lordſhip: I muſt 
confeſs, when they are cited together, they make a great noiſe; but when 
they are examined ſeverally, they prove nothing. | 
My Lord, there is one more precedent that was cited here before 


your 
Lordſhip, and I hope that one thall be as none. 


It 
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=— (139) 16. Proceedings en he Habeas Corpus, 3 Ct. L. (136) 
 . It was mentioned to be Laurence Brown's caſe, 30 Eliz. Tknow not what | My Lord, 1 Engliſh it not, for J apply it not, any man may make uſe 
it is, but it is like to be of the ſame value as the reſt-; Pro certit cayfi ot | of it as he pleaſeth ; and ſo I conclude both for the point of exception, and 
" moventibug, &c. „ matter of the return, which I refer to your Lordſhip's jud ment, wherhe 
And thus, my Lord, I have gone through thoſe precedents that were | all in the return but theſe words, per /periale mandatum dunn nt Re 7:5, be not 
alledged here before your Lordſhip ; and now I will come to thoſe prece | ſuperfluous. And for the matter, ether theſe Gentlemen be ailable or 
dents that were brought to me, and not mentioned here. not bailable, I have ſhewed your Lordſhip, that by the practice of all ages 

The firſt was John Browning's caſe, in 21 H. VIII. My Lord, theſe * not bailable, but have been remanded back. N Jig 
_ precedents came not to me before Saturday laſt, about candle-lighting ; | And therefore I pray your Lordthip, that theſe Gentlemen may be remit. 
and yeſterday was no time fitting to ſearch but precedents, and how could | ted, and left to go the right way for their delivery, which is by a petition 


«2 % 


* 


I chen ſearch for this ? TIS 3 nee grey LEN | 
I be next was William Rogers's caſe, of the ſame time. But the cauſe | it muſt be, I am ſure, to the King, from whom I do perſonally underſtand 
1 8 700 to be for ſuſpicion of Felony, which is a cauſe within the ju- that theſe Gentlemen did never yet preient any Petition to him that cam 


riſdiction of this Court, | | | | I to his knowledge, © | : 85 
2 Nrwpert's caſe 'was the like, in 4 & 5 Phil. & Mar. and ſo was The- T. C. Fuftice. Mr. Attorney, thus much we muſt fay to you, you haye 
mas Laurence's caſe, g Elia. and Edu. Harcurt's caſe, 5 Flix. which was | taken a great deal of pains, you haying had-ſo ſhort a time to conſider of 
for ſuſpicion of Felony. Richard Beckwith, and not Bartwith, as was cit- || this caſe; it is a caſe of very great weight and expectation, .and we do 
ed, for they have miſtaken both names and matters, was committed-per | not intend that you ſhall expect long for our refolution, for that theſe 
eciale mandatum domini Regis; and the Record faith he was bailed, But | Gentlemen are in prifon; and deſire no doubt to know where they muſt 
it was by reaſon of a letter from the Lords of the Council. pF truſt ; 1 hope we ſhall reſolve according to the reafon of former times, and 

The cauſe of Peter Man's commitment in the 4 and 8 of Philip and | according to our conſciences: but this I muſt tell you, as 1 did thoſe that 
Mary, appears to be for ſuſpicion of Felony and Robbery. 18 argued, you muſt 3 your precedents; for though we have ſeen ſome 

For Reynor's caſe, it is the ſame with Beckwith, and were both for one thing. | of them, yet ſome of them we have not ſeen, therefore we deſire that your 

In the 8 Hen. VII. one Roger Cherry was committed per mandatum do- | ſervants or yourſelves do attend, arid bring unto us after dinner thoſe pre- 
mini Regis, and it was for a criminal caſe; and he was afterwards indicted, cedents you have mentioned on the King's part, for we intend to meet this 
and acquitted and delivered. | | afternoon, and you ſhall have our opinions to-morrow : and I muſt tell 

/ And there is another precedent thereof, that faith, he was afterwards * on the other ſide, that this cauſe being of ſuch weight, Counſel ſhould 
arraigned, condemned, and hanged ; we have the Record of it. 8 wary how they ſpeak any thing to inveigle the Court. | 

And now, my Lord, I will ſhew ſome precedents on the other ſide, Touching ſuch precedents as you urged in ſome of them, we knaw there 
where men have been' committed by the commandment of the King, and | is ſomething urged which makes not for you, To you have omitted ſome 
by the commandment of the Council, and have been delivered again by | material things to be ſheen ; I ſpeał it to this purpoſe, not to prejudice the 

their directions: and of this kind there be two in the Tower, that as they | cauſe, or to deliver my opinion, which becomes me not, but to ſhew, that 
were committed by Warrant, ſo by Warrants again for their bailing they | Counſellors ſhould be careful: and this I dare ſay, there is matter in ſome 
were delivered the offences were againſt the Foreſt, and for Murder. of the precedents themſelyes that leads to another caſe, if they were en- 
In the 4th Edw. III. MH. 4. Edmundde Newport in Eſſex was indicted _—_ cited, Ft; / „ 
for an offence committed by him in the Foreſt. And M. . John Fox was he Term grows away, you ſhall not be long in expectation, we will 
likewiſe indicted for an offence by him done in the Foreſt : and there be | meet this afternoon, and give you our opinions to-morrow morning. 
two Warrants to bail them. | | f Mr. Neye. We deſire that Mr. Attorney may bring the precedents of 34 
MM. 20. John Cobb was the like, and there was a letter from the King, | Elizabeth with him. Txt | | 
Quod ponatur in Ballium uſque ad proximam Aſſiſam. | Mr. Atterney. I will ſhew you any thing; but, my Lord, I ſhall be bold 

Theſe were offences within Meſtminſter prima, and there be ſeveral War | to claim the privilege of my place, as the King's Counſel ; when the King's 
rants to bail them. . | Attorney hath ſpoken, there ought to be no Arguments after that; but if 

The Clerk of this Court hath many Records, by which it appeareth, | you aſk to ſee any thing, you ſhall have it, 
that many have been committed by the command of the King and of the L. C. Fuftice. It is that we aim at, that truth and right may appear, and 
Queen, and. of the Council, and brought their Habeas Corpus; and the | not to ſatisfy the one or the other part; but it is not deſired to make uſe Ml 
ſucceſs was, that many of them were committed to the ſame priſons, and | of it by way of a but for ſatisfaction only. ; | F, 
divers were committed to the Marſhal of this Court: the reaſon was, for Serj. Bramſion. My Lord, for the precedents I cited, I did think they 
that many of them were to appear here, their cauſes being triable here; and | ſhould have been brought and read in the Court, that your Lordſhip might 
it would have been a great trouble to ſend them back ſo far to priſon as | ſee them. | | | 
into the Countries, and therefore they were delivered to the Marſhal of | I. C. Fuftice. You ſhall need no Apology, the Records and Precedents 
the King's houſhold: again, many had their trials in this Court, and ſome | ſhall be brought to the Court, and read openly, for the Court will not 
ſuffered, and ſome were delivered by ſpecial command, as they were com- wrong you, and you ſhall ſee the difference between them, and your rela- 
mitted by ſpecial command, tion of them; nor you muſt not wrong us with your written verities. 

The number of theſe of this nature are infinite that have been in our | 3 
times; we have found ſome forty precedents of men committed out of the O N Thurſlay the twenty-eighth of November, Michaelis, 3 Caroli Revit, 
Chancery, and by the High-Commiſlion, for contempts, and ſome by Chict-Juſtice-Hyde, Juſtice Doderidge, Juſtice Jenes, and Juſtice 
the Barons of the Exchequer, and ſome in London, that have been brought Whitlock on the Bench: Sir Foba Corbet, Sir Walter Earl, Sir John Heut« 
hither by Habeas Cer pus. | ningham, and Sir Edmund Hampden at the Bar. | 

Of this I ſhall obſerve, that in the 11 Jacobi, there was a private con- | 
ſtitution in Lenden, made between the white Bakers, that they might live | I. C. Juſtice. I am fure you here expect the reſolution of the whole 

one by another, and the one not to invade the other's liberties ; and for | Court, as accordingly yeſterday we told you you ſhould have. - 
contempt againſt this ordinance, ſome were committed to priſon ; as To- This is a caſe of very great weight and great expectation, and it had been 
mas Heaning, and Littlepage : they had a Habeas Corpus, and the cauſe was | fit we ſhould have uſed more ſolemn arguments of it than now for the ſhort- Mil 
ſhewn to be by reaſon of the ſaid Conſtitution, and thereupon the priſoners | neſs of the time we can do; for you have been long in priſon, and it is 
were ſent back to London, to abide the order of the Mayor. For, my | fit you ſhould know whereunto you ſhould truſt: I am ſure you expect 
Lord, this Court hath been ever careful not to examine the Decrees of the | juſtice from hence, and God forbid we ſhould fit here but to do Juſtice to 
Chancery, or Court of Requeſts, but have only looked whether the cauſe | all men according to our beſt ſkill and knowledge, for it is our oaths and 
returned be within the juriſdiction of this Court; nor have they called | duties ſo to do, and I am ſure there is nothing elſe expected of us. We 
in queſtion. the by-Jaws and conſtitutions of Lenden, but they fend them | are ſworn to maintain all Prerogatives of the King, that is one branch 
back to the Court of Juſtice that committeth them. | of our oath ; and we are likewiſe ſworn to adminiſter Juſtice equally 

And hath this Court been ſo careful of theſe inferiour Courts to this | to all people. 
which is the chief? and when the King, who is the Head of Juſtice, ſhall We cannot, I tell you, deliver in ſolemn arguments, and give the judg- 
commit a man, ſhall not they be as careful to do the like Juſtice to him? | ments of every one of us touching this caſe, as the weight thereof requir- 

But when the King ſaith to them, The commitment was by my Warrant eth; but we have met together, and we have duly and ſeriouſly conſidered 
and Commandment, will you queſtion this, and whether this commit- | of it, and of all that which has been ſpoken of on either ſide, and we are 
ment be good or no? I hope you will not. grown to a reſolution, and my Brothers have enjoined me to deliver to you 

And now, my Lord, ay or, ſome precedents which have been taken | the reſolution of the whole Court ; and therefore though it be delivered by 
out of their own ſhewing, I ſhall make it appear, that as they have been my mouth, it is the reſolution of us all: I hope I ſhall not miſtake any 
committed by the King or Council, ſo they had Warrants alfo to diſcharge | thing of their intention in my delivery ; but if I do, they fit here by me, 
them : and they, 1 Lord, ate two ancient Records; the firſt is 7 H. VII. and f ſhall not take it ill if they right me. 

Rot. 6. the other, Kot. 7 3. The firſt was Thomas Brown, he was commit- Therefore I muſt tell you, there hath been many points learned]y argued 
ted to the Mar/hulſra, per mandatum demini Regis, & alirs certis de sauſis : | at the Bar, which we ſhall not touch, or give our Reſolution upon, but 
and afterwards the Records ſay, Dominus Rex quoad Chaſe relaxavit manda- | bend ourſelves to the point in judgment here. 1 

tum ſuum, and he was bailed, and the reſt lay by it. Theſe three Statutes, as for example, the Statute of Magna Charta, 25 

My Lord, I will conclude; I could be infinite in this cafe in prece- E. III. and 36 E. III. and the Statute of J/fAminſ/ter prime, and divers 
dents, but enough is enough, your Lordſhip knoweth the weight of pre-'| other Statutes that have been alledged, and particularly diſputed of, we all 
cedents; it is not enough to ſhew this was done, but allo to ſhew the rea- acknowledge and refolve, that they are good Laws, and that they be in 
fon why it was done. J will trouble your Lordſhip no longer, but if any force: but the interpretation of them at this time belongs not to us, fot 
man ſha} doubt whether that or any part thereof be truly recited which we are driven to another point: and though the meaning of them belongs 
hath been ſaid touching the Records or Statutes, I can ſay no more, but | to the one way or the other, yet our judgment muſt be the ſame; for that 
that the Statutes have been read, and the Records are ready ſorted out to | which is now to be judged by us is this, Whether one that is committed 
be ſeen by your Lordfhip, by the King's authority, and no cauſe declared of his commitment, ac- 

I ſha!l conclude (what I ſhall ſay) in this caſe, to anſwer the fear rather cording as here It is upon this return, whether we ought to deliver him by 
than the juſt ground of them that ſay, this may be a cauſe of great dan- | bail, or to remand him back again? Wherein you muſt know this which 
ger, with the words of Bratton, who ſpake not to flatter the preſent age; | your Counſel will tell you, we can take notice only of this return; and 
4b. 1. cap. $. in the end, ſpeaking of a writ for wrong done by the King | when the caſe appears to come to us no otherwiſe than by the return, we 
to the Subject touching land, he hath theſe words: & judicium a Rege ta- | are not bound to examine the truth of the return, but the ſutkciency of it, 
tur (cum breve nen currat contra pſum ) locus erat ſupplicationt guod factum ſuum for there is a great difference between the ſuſiciency and the truth. 
e-rrigat & emendet, quod qurdem fi non fecerit, Vitis ſufficit ei ad panam guod do- We cannot judge upon rumors nor reports, hut upon that which is be- 
nmum ex pectet ultorem, nemo guidem de ſactisſuis præſumut diſpu%,,ꝭ., muits fer- fore us on record; and therefore the Return is examinable by us, whethei 
tius contra factum futon uenire. k + it be ſuſkcient or not. 4 
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ne forthe form; the other for che ſubſtance. = 1 40 
ulabl 2 form, whett 7 it be formally returned or no, for it is not re- 
all * kaufte (as it is ſaid) poſitively and 1 that they were committed 
* by Geng, but as it appears by a Würtant from the Lords of the Coun- 
ze remi | £51; and then there ſeems to be a contradiction it the Return 
| 4 Por fithh it faith, they were committed by the King's command Land af. 
* "Lag bee sds Tt alledgeth it to be by = warrant of the Lords! of the Council, 

* r œ ͥ—”œ dd ee 
derne e Now we conceive that this is a poſitive and an abſolute return, and ſo 
e this leren is; that he firſt returns that they are detained by the ſpecial com- 

u ha | mand” of the King, and if he had ceaſed there it had been pofftive; no- 
7 = there follows; that this was ſignified to them by the Lords of the Council: 
1 57 | This'is returned, to aſcertain the Court that he returned the cauſe truly, | 
X *. Auch th ew us that we ſhould not doubt the verity of this return; and not 
uy heſe to het to us that he hath no knowledge of the cauſe but by the ſigtniſioa- 
* tion of the Lords of the Council: according to that caſe of the Biſhop 
* or Newich, touching the ex communication, he mult teſtify his own 
nole that knowledge, and not continetur in Archivis: fon Sheriff muſt not return quod” 
Si pain | #ondavi batÞ, Sc. and he gives this anſwer, unleſs it be à Bailiff of a Li- 
, Jour berry, that Hath return of Writs. CV 
noſe pre. And fo here if the Warden of the Fleet had returned, that the Lords of 
now this the Council had fignified unto him that his priſoner was'detained by che 
muſt tel] | King's commandment, that had been ſufficient : but when hie returns po- 
l ſhould | fitively at the firſt, that it is done by the King's direction, heſhews after- 

| | wards that which ſhould make it appear that he deals not falſely z which 
aw there might have been omitted, but being mentioned that That is the ſcope of 
ted ſome it, and not btherwiſe, the Return is good and poſitive. 7 
udice the No then to the other objections, becauſe he ſpeaks nothing of the 
ew, that | caption why _ were taken, you know It is the ufual return of all Offl- 
in ſome cers to anſwer the point in queſtion ; there is not one word in the Writ . 
INT wee that demands the cauſe why they were taken, but why they are detained : | 
; bo that the point in the Writ is ſufficiently anſwered ; for though ſome- 
we will times it is neceflary that the cauſe of the caption ſhould be certified, yet 
| | ſometitnes it is ſuperfluous : but in our cafe the cauſe of the detention is 
ns of 3 ſuſficiently anſwered, which is the demand of the Writ, and therefore we 
reſolve” that the form of this return is good. The next thing is the main 
| be bold point in Law, whether the ſubſtance'or matter of the return be good or no, 
e King's wherein the ſubſtance is this, he doth certify that they are detained in 
5 but if by the ſpecial command of the King; and whether this be good in 
F aw or no, — - 8 5 + 5 79 © | 
ear, an = : Tothis purpoſe, i remem is point, you did not cite any 
nake uſe | Book — W but many precedents, 4 I confeſs, are as 
3 = firong as any Book-Caſes ; for Bock - Caſes, I confeſs, are taken and ſe- 
ink they lected out of the Records and Reſolutions of Judges, and that is it which 
ip might is in our Books, though they be not ſo obvious for every eye, but are 
bound out by pains and diligent ſearch, and being produced, are of the 
ecedents WF fame and equal authority with our Book-Caſes ;_ but this muſt be when 
will not Records are brought faithfully and entirely, ſo that the Court may judge 
our rela- of them. | * 5 "_- 3 9 
Now the precedents, you urged them to be ſo many, an y to 
point, that we may 1 Fai it is good to —— can be ſaid on 
li Revir, boch ſides, and for to hear all, and view the Records themſelves; and 
Juſtice therefore we required you to bring the Records to us, and you did fo, and 
you brought us more than you mentioned here; and we have peruſed them 


n Herve 


e whole 


had bee! ele 1 precedents warranted 
ad been his 1 told you „when 1 told you your | 
he ſhort- not ſo much £/ . them for ; for if you remember, you urged ſome 
and it is recedents to be, that where men were committed by the King, or by the 
u expect nll Lords of the Council, and no cauſe expreſſed why they were committed, 
uſtice to oy oa gee => TE] e 
aths and | is is in effect our caſe, if the precedents affirm that when a man is 
is. We committed by the King's command, and no juſt cauſe is ſhewn, that upon 
> branch | ſuch a general return the party ſhall 'pfe 2 be delivered; for if the re- 
equally turn be not amended, then he ſhall be diſch | 
For altho' men come with prepared minds, yet the preparation of eve 
he judg- man's heart ought to ſubmit to the truth, and by the precedents, you ſhall 
f requir- ſee if it be ſo as you have al z but this I dare affirm, that no one 
Mniidered of the Records that you have cited, doth inforce what you have concluded 
| we are | out of them, no not one; and therefore as you have cited Records and Pre- 
er to you | cedents, Precedents ſhall judge this caſe, Th { MTN 
vered by Iwill ſhew you how they differ from the Records: you have concluded, 
take any when the King hath committed one, and expreſſeth not the cauſe, the Court 


e by me, 


y argued 
don, but 


"arta, 25 vered by the King's direction, or by the Lords of the neil: If this | 
d divers fall now in proof, you'ſee you have gathered fair concluſions out of the 
f, we all Records; and that you may ſee that this is ſo, I have brought the Re- 
iey be in cords with me of your on propounding, and I will go through them 
5 us, . fol from point to point, and then judge yourſelves of the caſe. Sy | 
| belongs It is not material whether I call for them in that order as you produced 
for that chem or no, and therefore I will take them as they 
"mmit King's . T 5 in number r in the time of Heury VII. 
ent, ac- VIII. Queen Mary, * Elizabeth, and King James's time. 
him by I will ſhew you Sir Thomas Monfon's Caſe in 14 Facebi, which was in all 


g 3 A 5 1 8 
5 


t 
all, that . we might ſee whether the Court be faithfully dealt withal 
or no; for though Counſellors may urge a Book for their own advantage, 
yet it is the duty of the. Court to ſee and diſtinguiſh of their allegations as 


caſe that you have put: where the cauſe of the commitment hath been ex- 
preſſed, there the hath been delivered by the Court, if the caſe ſo 
required; but where there hath been no cauſe expreſſed, 
ever been remanded; or if they 


are, firſt or laſt in the 


is which dur memories. : ; | n 
ra; 2 J will begin with Hill. 8 H. VII. R. Cherry's caſe ; you vouched it to 
urn, we this purpoſe, That Cherry being committed by the Mayor of Findfor, was 
cy of it, vrought hither by a Habeas Corpus, and the Mayor returns that he was | 
* dmmitted per mandatum domini Regis, and that thereupon be was deliver- 

h is be- ; but you ſhall find by the Record, that he was committed by the Mayor 
whethel t the ſuit of the King for Felony, for which he was afterwards indicted, | 


drought to a trial, and then diſcharged, 


The OL. VII. 


— 


| hath delivered the party; but you ſhall ſee the contrary concluded in every 
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{which hure been taken” to this Return were tuo: che 


5 


was bailed ;; but you f 
er aſſenſu Concilii domine Reginæ; and that was the relation of the Queen's 


(138) 


Curoli Regit, and fo all 4 ea. W 

The next was 19 H. VII. 72 caſe; and you ſay he was brought 
hither by the Warden of the Fleet, Who, as you' ſaid, returned that he was 
committed per mandatuom din Regin and you ſaid he was diſcharged; but 


return, for de Was baund to appear here, and then he was diſcharged; but 


Wurden of the Fleet, who returned that + was committed by the 
Council, and he was bailed : now we 


bailed {6 
aforeflidi © 


theſe you ſaid: were brogght in hither by 
Thema: Bart of Surrey; un 


the cuuſe is expreſſed, and afterwards he was bailed. The next was in 
22 H. VIII. Pu, her's caſe: urged it to this purpoſe, That he 


they you ſaid returned, that he was 1 ſpeciale mandatum 
domim Regis nuntiatum, &c by Robert Peck Cc. The eauſe why vou urg- 
mand, and yet he was bailed; ſecondly, That he was committed manda- 
tum domini Regis nunciat” per ſuch à one: but you ſhall find by t 


bailable by Law when ſuch a cauſe appears, 


and Mary; you 7 4 that to this purpoſe, you ſay, that he was brought 
by the Keeper of the Gate - Houſe, and you ſay, that he returned, that he 
was committed by the command of the King and Queen's Council, and 
thereupon he was bailed; but you ſhall find that he was committed for 
ſuſpicion of felony and robbery, and thereupon he was bailed... 


ſaid that the Conſtable of the Tower brought him hither, and returned that 
he was committed by the Council of the King and Queen, and that he was 
bailed: but you ſee by the Records, that he was committed for ſuſpicion of 
coining, which is bailable only in this Court, and therefore it was removed 
hither, Yet this I muſt tell you, that it is true, in one Record it appears 
not but as you have cited it; but you may ſee how it is ſupplied by an- 
other Record, and the cauſe, and he was delivered by a proclamation. 
Vide both Records in Mr. 'Se/den's Argument. PTS 7 
Dodiridęs. 
for a criminal cauſmeem | | | 

L. C. J. Hyde. Obſerve: another thing in the Book, he is brought hi- 
ther by the ſpecial command of the Council: ſv that although it appears 
not in the Record, yet if the King or Lords mean to have him tried for 
his life, he is brought hither. Then you cited Robert Conflable's caſe, 
9 Elia. and you ſaid he was brought hither by the Lieutenant of the Tower, 


thereupon he was bailed ;- but you ſhall find that he came hither to plead 
his pardon, and he was pardoned. Vide the Record as aforeſaid. 

\Thomas: Laqwrenc''s caſe in g Eliz. is the ſame with Con/tablr's, for it 
appears that he was brought hither to plead his pardon, and he was par- 
doned, and that was the cauſe he was brought hither, 2 

The next was in the 21 Elia. John Browning's caſe; it is true he was 
committed by the Lords of the Council, and he was brought by a Habeas 
Corpus to the Chamber hf Sir Chrifepher Wray, Chiet-Juſtice, and he 
was there bail. ** N 

The next was 33 Elia. William Rogers ; and he, you ſaid, was brought 
hither by the Keeper of the 'Gate-houſe, who returned, that he was com- 


| mitted to him by the Lords of the Council, yet there was a cauſe expreſ- 
ſed, and that was for ſuſpicion of coining of mon 


ey. | 
The next was in 39 Elia. Laurence Broome 3 you for that he was brought 
hither by the Keeper of the Gate-hauſe,,who returned, that he was com- 
mitted for divers cauſes, moving the Lords. of the Council, and thereup- 
on he was delivered ; but the Record. is, that the return alſo*was for ſuſ- 
picion of Treaſon z and although the ſuſpicion of 'Freaſon appears not in 
one Record, yet there is another for it. Here you ſee the cauſe of his 
commitment, and that he was bailed, but it was by the King's command, 
uſque Odd. Michaelis. + Vide the Record, 18 Ys 
I blame not you that are of Counſel with, theſe Gentlemen for urging 
this Record; for this cauſe is not expreſſed in your Record, but that he 


was committed by the command. of the Council only ; but he was com- 
they have | 
have been delivered, they have been deli- 


mitted for ſuſpicion of Felony with Sir Thomas Smith. Vide the Record. : 


caſe 3 I bring the together, becauſe they are both in one year. In 
the 40 of Lia. Edward Harcourt, you ſay, was committed to the Gate- 
houſe by the Lords of the Council; and the return was, that he was 
22 by them, Gertis de cuuſis ipſos moventibus ignotis, and he was 
bailed, | 

Here is another in the ſame time committed to the ſame priſon by the 
Lords in the Star-Chamber, it was Thomas Menden's caſe ; and he, you 
ſay, was committed by them, certis de cauſis, (as the other was) and that he 
all find in the margin of the Roll, Traditur in ball 


Attorney, ſo that you ee bow the precedent fits you. 

The next are two more. Commitments to the Gate-houſe, Beckwith and 
Reyney ; they, you ſaid, were committed to the Gatehouſe, brought their 
Habeas Corpus, and the Keeper of the Gatehouſe returned, that they were 


committed by virtue of a Warrant from the Archbiſhop of Can. 


tarbury, Henry Earl of Northampton, Lord Warden of the Cinque 
Ports, and others. of the Privy-Council; requiring the ſaid Keeper 


to receive the ſaid Beckwith and Reyner into his charge, until they 
T . 5 ſhould 


m, unn Rectd in Mr. Seldm's Argument in the Parliament, 3 C 4 


The next is 2 EN VIII. Thomas Beekley' and Robere Horrifon's caſe ; 

George Fart of Shu, h, und 
y and the return was, that they were committed by 
the command of Hen. VII. and that they were bailed; but you ſhall find 
that they were committed for ſuſpicion of felony z and that Harriſin was 
committed by Hen VII. but it was for Homicide upon the Sea, and fo 


was" brought hither: by a Habeas Corpus by the Sheriffs of London, and 


He could not be delivered by proclamation, unleſs it was 


who returned that he was committed by the Lords of the Council, and 


he next is in 40 Elia. Edward Harcqurt's caſe, and Thomas Wenden's 


he was bailed upon the Lord's Letter, and brought hither to record his 


that was the cauſe of his bringing hither.” Nia the Records as aforciaid - 

The next was Hugh Hain & caſe, in 21 H. VII. and that you urged | 

thus: You ſay that he was brought hither by a Habe Corpus oy the 
thy 


nd that he was committed by 

them . of felony ; and that cauſe was declared, and he was 
© you'"ſee there 'was'a cauſe expreſſed. Vile the Records 

| KS. 1+ " $444 14 "TEK: » 34 \'\ "it. 14) % {% \\ 8 G 
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ed this was two-fold ; firſt, that he was committed by the King's com- 


he Re- 
cord that he was committed for the ſecurity of the peace, and for ſuſpi- 
cion of felony, and that was the cauſe for which he was bailed, for he is 
Vide the Record as afore.. 
Go on t> the next, and that is Peter Man's caſe, in the 3 and 4 Philip 


he next is in the 4 and 5 Phil. & Mar. Edward Nruporr's caſe you 8 
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 Fidethe Record in Mr, Scldevaforefaid. 
No you ſhall ſee the direction to bail him; he was bailed by the direc- 


tion ſrom the Lords of the Council, as appears by their Jetter. ide as 
No we come to Caſir's caſe, in 8 Jacobi; you, urged that to this pur- 


poſe : you fay he. was committed to the Marſbelſea, who upon a Habeas 
N er pu returned, that he was committed per ſpeciale mandatum domini Regis, 
you ſay, becauſe the return was ſo general, the rule of the Court was, 
that it ſhould be amended;- or elſe he ſhould be diſcharged. ' I will oper 
to you what the-reaſon of that rule was, for that notice was taken, that 
the Keeper of the priſon had uſed a falſe return, and had e aug the name 
of the King ; I know not how, but the commitment was not by the King's 
command; and that was the cauſe that he had a day given him to amend 
his return, but his body was remanded to priſon, as you ſhall ſee by the 
Record, Vide the Record, &c. „„ 8 
The laſt precedent that you uſed, was that of Sir Thomas Monſon; and 
that was ſo notorious, and ſo late, that I marvel that was offered at all, it 


made me jealous of all the reſt, that was ſo notorious ; and now I have 


omitted none you brought me. Vid the Record. 5 

By this Reeord you may ſee that he was committed by divers Lords of the 
Council; and it was for theſuſpicion of the death of Sir Tho. Overbury ; and 
it is notoriouſly known, that be was brought hither to plead his pardon. 


I will not tell you that you read all theſe precedents, for you read none, 


but urged them here before us ; but we required you to bring them to us, 
and they were brought to us, Mr. Corbet brought them all but one, and 
that Mr. Neye brought, it was in the 22 Hen. VIII. Parker's caſe ; and one 
Mr. Holborn, a man whoſe face I never ſaw before, nor is he now in mine 
eye, did yeſterday bring us one precedent to this purpoſe; and it was Sir 
John Brocket's caſe in 1 Fac, he was committed to the Os and upon 
a Habeas Corpus, the Keeper returned that Commiſe* fuit per Marrantum Do- 


minorum de Privat” Concilio, cujus tenor rer, in hec verba, viz. To the 


Keeper of the Gatehouſe, &c. Vide Mr, Selden's precedents ; but ſee upon 
what ground he was bailed, it was a ſpecial command of the Lords of the 
Council. Vide the Record. | IS . 
Theſe are all the Records and Precedents that you miniſtred unto us in 
your argument, and that were delivered unto us, for I have dealt faithfully 
with you; and now you have ſeen them in the caſes, I would have any 
man judge of the concluſion which you made the laſt day, that when a man 
is committed, and the caſe not known, but it is certiſied to be by the 
King's ſpecial commandment, and the Habeas Corpus is procured by your- 
ſelves and ſpeeded by the King, that we can diſcharge or bail them. 
Then the precedents are all againſt you every one of them, and what 
ſhall guide our judgments, ſince there is nothing alledged in this caſe but 
f nocauſe of the commitment be expreſſed, it is to be pre- 
ſumed to be for matter of State, which we cannot take notice of ; you ſee 
we find none, no not one, that hath been delivered by bail in the like 
Caſes, but by the hand of the King or his direction. 
If we ſhould ceaſe here, you ſee you have ſhewn nothing to ſatisfy us, and 
we know that you that be of their Counſel, will ſatisfy your Clients therein. 
But you ſhall ſee that we have taken a little pains in this caſe, and we will 
ſhew you ſome precedents on the other ſide; and I believe there be five hun- 
dred of this nature, that may be cited to this purpoſe. I ſhall go retrograde, 
and go backwards in citing the years of the precedents that I thall mention. 
I will begin with 7 H. VIII. Edward Po e, he was brought hither by 
the Steward of the Marſbalſaa, who returned that he was committed per 


mandatum domini Regis, and he was remitted, ſo that he was not delivered 


upon this general return, but he was remanded. | 5 
The next was 12 H. VII. there you ſhall ſee a precedent where one was 
committed, his name was Thomas Yew, he was committed for felony, and 
alſo per mandatum domini Regis, and the King's Attorney came hither and 
releaſed the King's command, and thereupon he was bailed. 
Mr. Noye. It is all one with Parker's caſe. > 
L. C. Jui. No; for here were two cauſes of the commitment, Hobart 
was then the King's Attorney, and he ſignified in open Court that he was 
diſcharged by the King's command, and Poftea traditur in ball* pro ſuſpicione 
eloniæ. | | 
4 The next was Humphrey Broch, 9 H. VII. Rot. 14. you ſhall find it 
much to that purpoſe as the other was before; he was impriſoned for an 


- ſhould have further order from them in that behalf ; and you lay they were | 
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to ſubmit, for we come not to.change the law; but to ſubmit to lt. 
We have looked upon that precedent that was mentioned by Mr. Attor. 
ney ; the reſolution of all the Judges of England, in 34 Ele. We have can. 
ſidered of the time, and I think there were not before, nor have been lince, 
more upright Judges than they were, M ra was one, and Anderſon another; 
in Zafter Term this was certified under the hands of all the Judges of 
England, and Barons of the Exchequer in a duplicate, whereof the one 
was Ne to bor Lord-Chancellor, and the other to the Lord-Treafur. 
er, to be delivered to the Queen, We have compared our copies, not 
8 the one from the other, but bringing them: we bars eng 
them by us together, and they all agree word for word; and that which 
Mr. Attorney ſaid, he had out of Judge Anderſon's Book, and it is to this 
purpoſe, to omit other things, that if a man be committed by the com- 


| mandment of the King, he is not to be delivered by a Habeas Corpus in this 


| Court, for we know not the cauſe of the commitment, ide this at the 


| latter end of the firſt part of Mr. Selden's argument, as aforeſaid. 


| us, and what can we do but walk in the 


outlawry, and by the commandment of the King alſo, and after that the 


releaſe of the King's commandment wag. certified to the Chief- Juſtice, he 
was thereupon diſcharged. Vide the Record. 

The next is 7 H. VII. Thomas Brown, John Rawlings, Robert Sherman 
and others, were committed per mandatum domini Regis, and for felony, 
outlawry, and other cauſes, as appears by the Records, and after the Kin 
releaſeth his commandment, and that the outlawry ſhould be reverſed, = 
for the felony he was bailed, | Y:de the Record. INS 

So that you may ſee the offences mentioned in the Warrant for the com- 
mitment were triable here, and when the King releaſes his comniandment 
they were bailed for the reſt, but they that were committed by the com- 
mandment of the King were releaſed by the King. 

In 7. H. VII. the caſes of Milliam Bartholomew, Henry Carre, William 
Chaſe, and others, is to the ſame effect, by all which you may ſee, that 
when the King releaſeth his commandment, they were bailed for the reſt, 
and as they were committed by the King's commandment, ſo they were 
releaſed by the King's command. 

Now here I ſhall trouble you with no more precedents, and you ſee your 
own what concluſion they produce. And as to thoſe ſtrong precedents 
alledged on the other fide, we are not wiſer than they thet went before us ; 
and the common cuſtom of the law is, the Common Lay of the land, and 


But the queſtion now. is, Whether we may deliver this Gentleman or 
not? You fee what hath been the practice in all the Kings times hereto. 
fore, and your own Records; and this reſolution of all the 
| of our forefathers * If you 
aſk me which way you ſhould be delivered, we ſhall tell you, we muſt 
not counſel you, iy 2 og CU GOA 
Mr. Attorney hath. told you that the King hath done it, and we truſt 
him in great matters, and he is bound by Law, and he bids us proceed by 
Law, as we are ſworn to do, and fo. is % King; and we make no doubt 
but the King. if you ſeek to him, he knowing the cauſe why you are im- 
priſoned, he will have mercy ; but we leave that. If in Juſtice we ought 
to deliver you, we would do it; but upon theſe grounds, and theſe Records, 
and the precedents and reſolutions, we cannot deliver you, but you muſt 
be remanded. Now if I have miitaken any thing, I defire to be righted by 
my Brethren, I have endeavoured to give the reſolutions of us all. 


They continued in cuffody till the 29th of January following, when his 
| i in Council order'd all the impriſon'd Gentlemen to be releas d; 
and Writs being iſſued about this time for electing Members of Parlia- 
ment, to meet March the 17th, thoſe Gentlemen who ſuffer'd for the Loan, 
were elected in many places, On the 17th of March the Houſe met, and 
Sir Jahn Finch was choſen Speaker. On the 20th; the Houſe ſettled their 
Committees ; and the 22d was ſpent in opening the Grievances, as Billet- 
ing of Solaiers, Loans by Benevolence and Privy-Seal, and theimpriſoning certain 
Gentlemen who reſus d to lend upon that Account, who afterwards bringing their 
Habeas Corpus, were notwith/fanding remanded to priſon ; nor did the Houſe 
incline to ſupply his Majeſty till theſe Grievances were redreſſed. _ 


To which purpoſe Sir Francis Seymour ſpoke thus: 

THIS is the great Council of the Kingdom, and ee (if not here alone) 
his Majeſty wy ſee as in a true glaſs the State of the Kingdom; we 
are called hither by his Majeſty's Writs to give him faithful counſel, ſuch 
as may ſtand with his honour ; but this we muſt do without flattery: we 
are ſent hither by the Commons to diſcharge that truſt repoſed in us, by 
delivering up their juſt grievances, and this we muſt do without fear: let 
us not therefore be like Cambyſes's Judges, who being demanded of their 
King whether it were not lawful for him to do what in itſelf was unlawful ? 
They, rather to pleaſe the King, than to diſcharge their own conſciences, 
anſwered, That the Perfian Kings might do what they liſted. This baſe 
flattery tends to miſchief, being fitter for reproof than imitation z and as 
fattery, ſo fear taketh away the judgment: let us not then be poſſeſſed with 
fear or flattery, of corruptions the baſeſt. For my own part, I ſhall ſhun 
both theſe, and ſpeak my conſciencewith as much duty to his Majeſty as 
any man, but not neglecting the Public, in which his Majeſty and the 
Commonwealth have an Intereſt : but how can we ſhew our affections, 
whilſt we retain our fears? or how can we think of giving of Subſidies, 
till we know whether we have any thing to give or no? For if his Maj 
be perſuaded " any to take from his ſubjects what he will, and where it 
pleaſeth him; I would gladly know what we have to give ? It's true, it is 
ill with thoſe ſubjects that ſhall give laws to their Princes, and as il] with 
thoſe Princes which ſhall uſe force with thoſe laws; that this hath been 
done, 3 by the billeting of Soldiers, a thing no way advantageous 
to his Majeſty's ſervice, but a burden to the Commonwealth; this alſo 
peareth by the laſt Levy of Money againſt an 3 arliam:nt, Again, Mr. 
Speaker, what greater proof can there be of this, than the impr:ſonment f 
divers Gentlemen for the Loan, who if they had done the contrary for fear, 
their fault had been as great as theirs that were the projectors in it; and 
to countenance theſs proceedings, hath it not been preached (or rather 
prated) in our Pulpits, that all we have is the King's, Jure Divino, ſay 
theſe time-ſervers; they forſake their own function, and turn ignorant 


| Stateſmen-: we ſee how willing they will be to change a good Conſcience 


for a Biſhoprick ; and (Mr. Speaker) we fee how eaſy it is for a Prince, 
how juſt and good ſoever, to be abuſed, in rd he muſt ſee with other 
men's eyes, and hear with other men's ears. us not flatter his Majef- 
ty, it is too apparent to all the World, the King and People ſuffer more 
now than ever; his Majeſty in his affairs abroad, and his People in their 
eſtates at home: butſwill youſknow the reaſon of all this? Let us look backto 
the actions of former Princes, and we ſhall find that thoſe Princes have been 
in . — want and extremity that exacted moſt of their ſubjects, and moſt 
unfortunate inthe choice of their Minifters, and to have failed moſt in their 
undertakings ; happy is that Prince that hath thoſe that are faithful of his 
Council. That which his Majeſty wanted in the management of his affairs 
concerning France and Spain, I am clear, was his want of faithful Council 
to adviſe : the reaſon is plain, a Prince is ſtrongeſt by faithful and wiſe Coun- 


cil ; I would I could truly ſay, ſuch have been employed abroad. I will con- 


Mr. V bitleck in his Memorials of the Engliſh Affairs, Page 8. (Edit. 17332.) ſays, © Five of the impriſon'd Gentlemen, by Hab-as Corpus were brought to the King's- Bench; 
« and (by their Counſel affign'd) took exceptions te the Return, For that it had not the cau;j+ of their Commitment, but of their Detainer in Priſon, per ſpeciale mandatum Re- 


« gis, which is no particular sau/e; and the Law being moſt tender of the ſubject liberty, 


ſoners, prayed they might ve releaſed and diſcharged. 


Noye, Selden, Bramſfon, Calthrope and others, who were of Counſel for the Pris 


Heath, the King's Attorney, at another day argued in maintenance of the Return. Hyde, Chief-Juftice, declared the opinion of the Court, That the Return was poſitive and 
abſolute, by the King 3 ſpecial command, and the fignification of it by the Lords of the Council is only to inform the Court . And that the Habeas Corpus is net to return the cauſe of - 


Priſoners were remanded. | 


 Inpriſoument, but of the detention in Priſon; thas the matter of this Return is fufficient, and the Gourt is net to examine the truth of the Return, but muſt take it as it is. 80 


| wi - 
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dend, and fill nd heart, he is no good 
| 3 gel the end may be the ſervice of his Majeſty, and the good of 
£Cominon-weal. But on the contrary, when againſt a Parliament-Law, 
ie TubjeR mall have taken from him his s againſt his will, and his 
; againſt the laws of the land ; ſhall it be accounted want of duty in 
AG upon our privileges, hereditary to us, and confirmed by ſo 

many Acts oi Parliament 4 1. 
in doing this we ſhall but tread the ſteps of our forefathers, who ever 
preferred * publick Intereſt before their own right, nay, before their own 
tes not can it be any wrong to his Majeſty to ſtand upon them, ſo as 
ereby we may be the better enabled to do his jen ſervice, But 
t will be a wrong to us and our poſterity, and our conſciences, if we wil- 
Engly forego that which belongs unto us by the law of God, and of the 
od, and this we ſhall do well to preſent to his Majeſty; we have no 

zuſe to doubt of his Majeſty's gracious acceptation. 

: 8dr Thomas Wentworth. 9 
HIS debate carries a double aſpe& towards the Sovereign and the Sub- 
ect; though both be innocent, both are injured and both to be cured. 
5 a ax in the greateſt humility I ſpeak it, theſe illegal ways are puniſhment 
d marks of indignation, the rai/ng of Loans ſtrengthened by commiſſion, 
ith unheard-of inſtructions and oaths; the billeting of Soldiers by the 
jeutenants, and Deputy-Lieutenants, have been as if they could have per- 
uaded Chriſtian Princes, yea Worlds, that the right of Empires had been 
> take away by ſtrong hands, and they have endeavoured, as far as poſſi- 
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LO le for them, to do it. This hath not been done by the King (under the 
HELP bleaſing ſhade of whoſe Crown I hope we ſhall ever gather the fruits of 
$709" uſtice), but by projectors, who have extended the prerogative of the King 
SF] * 


ond the juſt ſymmetry, which maketh a ſweet harmony of the whole: 
they have brought the Crown into greater want than ever, by anticipating 
he Revenues; and can the ſhepherd be thus ſmitten, and the ſheep not ſcat- 
ered? They have introduced a Privy-Council, raviſhing at once the 
pheres of all'ancient government, impriſoning us without either bail or bond ; 


ou muſt 


eft us? All means of ſupplying the King, and 7 ourſelves wit 


im, taking up the root of all propriety, which if it be not ſeaſonably ſet 
net, and gain into the ground by his Majeſty' own hands, we ſhall have, inſtead of 
ed their eauty, baldneſs. To the making of thoſe whole, I ſhall apply myſelf, and 
s Billet- pound a remedy to all theſe diſeaſes. By one and the ſame thing have 


ing and Peofe been hurt, and by the ſame muſt they be cured ; to vin- 
icate, what, new things? No, our ancient vital liberties, by re-inforcing 
e ancient laws made by our anceſtors, by ſetting forth ſuch a character 
chem, as no licentious fpirit ſhall dare to enter upon them. And ſhall 
Wc think this is a way to break a Parliament? No, our deſires are modeſt 
4 jaſt, I ſpeak truly, both for the Intereſt of the King and People; if 
enjoy not theſe, it will be impoſſible for us to relieve him. 


71 p bes | Therefore let us never fear they ſhall not be accepted by his goodneſs ; 
8 713 Wherefore I ſhall ſhortly deſcend to my motions, conſiſting of four parts; 
"As ky wo of which have relation to our perſons, two to the propriety of goods. 
Foes \ J or our perſons; firſt, the freedom of them from impriſonment: ſecondly, 
f th tom employment abroad, 8 to the ancient cuſtoms. For our goods, 
l by at no Levies be made, but by Parliament: r & no billetting of 
2 0 Soldiers. It is moſt neceſſary that theſe be reſolved, that the ſubject may 
bi ae cured in both. | 
on q 4 | Sir Benjamin Rudyard. 
with HIS is the criſis of Parliaments ; we ſhall know by this if Parliaments 


live or die, the King will be valued by the ſucceſs of us, the Counſels 


Is it no ſmall matter that 


tall bun f this Houſe will have operations in all, tis fit we be wiſe; his Maj 

ajeſty * gins to us with affection, proclaiming, that he will rely upon his People's 
and t pvc. Preſervation is natural, we are not now on the bene eſe, but on the 

Cie be ſure England is ours, and then prune it. 

ubſidies, have provoked two moſt potent Kings? We have united them, and have 
Maj trayed ourſelves more than our Enemies could. Men and Brethren, 
Ae hat ſhall we do? Is there no Balm in Gilead? If the King draw one way, 
i * re d the Parliament another, we muſt all fink. I reſpe& no particular, I 


n not ſo wiſe to contemn what is determined by the major part; one day 
Ils another, and one Parliament inſtructs another. I deſire this Houſe to 
od all conteſtations, the hearts of Kings are great, tis comely that Kings 


: ave the better of their ſubjects. Give the King leave to come off; I be- 
ain, Mr. ve his Majeſty expects but the occaſion. FPis law ful, and our duty to 
ſenment of ite bis 2 „but the way is to take a right courſe to attain the right 

for BY d; which I think may be thus: by truſting the King, and to breed a 
it; an uſt in him; by giving him a large ſupply according to his wants, by 
Or rather oſtrating our 1 humbly at his feet, from thence they will have 

vino, ſay beſt way to his heart, that is done in duty to his Majeſty. And to ſay 
ignorant at once, let us all labour to get the King on our ſide, and this may be 
pnſcience d hard matter, conſidering the near ſubſiſtence between the King and People. 
44 5 pap - Kue * Sir Edward Coke. 

. tempus 5, bonum operemur. I am abſolutely for giving a ſup- 
s Maſef. Bl 2 ply to his Majeſty; yet with ſome caution. To tel — of —— 


ter more gers and inbred evils, I will not do it; the State is inclining to a con- 


— mption, yet not incurable: I fear not foreign Enemies, God ſend us 
k b ace at home: for this diſeaſe I will propound remedies, I will ſeek no- 
_ ng out of mine own head, but from my heart, and out of Acts of Par- 
* =_— ment. I am not able to fly at all. grievances, but only at Loans. Let us | 


t flatter ourſelves ; who will give Subſidies, if the King may impoſe 
dat he will ? and if, after Parliament, the King may inhaunce what he 
aſeth ? I know the King will not doit, I know he is a religious King, 
e from perſonal vices ; but he deals with other men's hands, and ſees 
Ih other men's eyes. Will any give a Subſidy that will be taxed after 
kliament at pleaſure? The King cannot tax any by way of Loans: I 
Fer from them, who would have this of Loans go amongſt Grievances, 
t | would have it go zlone. 
Il begin with a noble Record, it chears me to think of it, 25 E. III. it 
orthy to be written in letters of gold; Loans againſt the will of the Sub- 
2 are agamſt Reaſm, and the Franchiſes of the Land, and they defire reſti- 
on: What a word is that Franchiſe? The Lord may tax his Villein 
h or low, but it is againſt the Franchiſes of the Land, for Freemen to 


ul of his 
is affairs 
Council 
e Coun- 


* 


hey have taken from us, what? What ſhall I ſay indeed, what have _—_ 


taxed but by their conſent in Parliament. Franchiſe is a French word, | 


 Felatinig to the Liberty of thi hubie. 


ſubject, nor well affected 
State, chat will not T and freely lay down 


—— — 


to reunite the 


ö 
and in Latin it is Libertas, In Magna Charta it is provided; that, Nullus 
liber homo apy vel imprifonetur aut difſerfietur di libero tenemento ſus, &c. 
niſi. per legale judicium pargum | m vel: per li gem terre; which Charter 
hath been confirmed by good Kings above thirty times. ; 40 
7 of State, 


When theſe Gentlemen had ſpoken, Sir Jobi Cook, Secretary 
took up the matter for the King, and. concluded for redreſs of Grievances, 


ſo that ſupplies take the predecency j and ſaid: 
ON Nd Mr; Secretary Cook. | "NE 
J Had rather you would hear any than me; I will not anſwer what hath 
been already ſpoken ; my intent is not to ſtir, but to quiet; not to pro- 
voke, but to appeaſe : my deſire is, that _ one reſort to his own heart 
ing and his State, and to take away the ſcandal from us; 
every one ſpeaks from the abundance of his heart: I do conclude out of 
every one's concluſion, to give to the King; to redreſs grievances ; all the 
difference is about the manner. We all are Inhabitants in one Houſe, the 
Commonwealth, let every one in ſomewhat amend his Houſe, ſomewhat © 
is amiſs: but if all the Houſe be on fire, will we then think of mending 
what is amiſs ? will, you not rather quench the fire? the danger all appre- 
hend. The way that is propounded, | ſeek not to decline; illegal courſes 
have been taken, it muſt be confeſſed, the redreſs muſt be by Laws and 
Puniſhment : but withal, add the Law of neceflity ; Meier hath no 
law, you muſt abilitate the State to do, what you do by petition require. 
It is wiſhed we begin with grievances; I deny not that we prepate them; 
but ſhall we offer them firſt Will not this ſeem. a condition with his 
Majeſty ? Do we not deal with a wiſe King, jealous of his honour ? All 
ſubſidies cannot advantage his Majeſty ſo much, as that his ſubjects do 
agree to ſupply him; this will amaze the Enemy more than ten Subſidies : 
begin therefore with the King, and not with ourſelyes. 
| Sir Robert Phillips. 
PH S day's debate makes me call to mind the cuſtom of the Romans, 
who had a ſolemn Feaſt once a year for their Slaves, at which time 
they had liberty (without exception) to ſpeak what they would, whereby to 
eaſe their afflicted minds; which being finiſhed, they teverally returned to 
their former ſervitude. This may, with ſome reſemblance and diſtinction, 
well ſet forth our preſent ſtate; where now, after the revolution of ſome 
time, and grie vous ſufferings of many violent oppreſſions, we have (as thoſe 
Slaves had) a day of liberty of ſpeech; but ſnall not, I truſt, be herein 
Slaves, for we are free, we are not Bondmen, but Subjects: theſe, after 
their feaſts, were Slaves again; but 'tis our hope to return Freemen. Iam 
glad to ſce this morning's work, to ſee ſuch a ſenſe of the grievances under 
which we groan, I ſee a concurrence of grief from all parts, to ſee the 
Subject wronged, and a fit way to ſee the Subject righted : I expected to ſee 
a diviſion, but I ſecan honourable conjunction, and I take it a good omen. 
It was wiſhed by one, that there were à forgetfulneſs of all; let him not 
proſper that wiſheth it not. No, there is no ſuch ways to perfect remedy; 
as to forget injuries; but not ſo to forget, as not to recover them. It was 
uſual in Rome to bury all injuries on purpoſe to recover them. It was 
ſaid by a Gentleman, that ever ſpeaks freely, Me muft ſo govern ourſelves, as 
if this Parliament muſt be the Criſis of all Parliaments, and this is the laſt, I 
ope well, and there will be no cauſe for the King, our Head, to except 
againſt us, or we againſt him. The dangers abroad are preſented to as; 
he is no Engli/hman that is not apprehenſive of them. | 

We have provoked two potent Kin (the one too near), who are too 
ſtrongly joined together; the dangers are not chimerical, but real, I ac- 
knowledge it, but it muſt be done in proportion of our dangers at home: I 
more fear the violation of publick Rights at home, than a foreign Enemy. 
Muſt it be our duties and direction to defend foreign dangers, and eſtabliſh 
ſecurity , againſt them, and ſhall we not look at that which ſhall make 
us able and willing thereunto? We ſhall not omit to confide and truſt his 
Majeſty, otherwiſe our Counſels will be with fears, and that becomes not 
Ergliſhmen. The unaccuſtomed violences (I have nothing but a good 
meaning) trench into all we have. To the four particulars already men- 
tioned, wherein we ſuffer, one more may be added, leſt God e to 
hear me in the day of my trouble; our Religion is made vendible by Com- 
miſſions: Alas! now a toleration is granted (litile leſs), and men for pecu- 
aer, annual rates diſpenſed withal, whereby Papiſts, without fear of law, 
practiſe Idolatry, and ſcoff at Parliaments, at Laws, and all. It is well 
known, the people of this State are under no other ſubjection, than what 
they did voluntarily conſent unto, by the original contract between Kin 
and People; and as there are many e and Privileges ee. 
on the King, ſo there are left to the Subject many neceflary Liberties and 
Privileges, as appears by the common Laws and Acts of Parliament, not- 
withſtanding what theſs. two Sycophants (Sibthorp and M:nwaring ) have 
prated in the Pulpit to the contrary, Was there ever yet King of England 
that directly violated the Subjects Liberty and Property, but their actions 
were ever complained of in Parliament, and no ſooner complained of than 
redrefled ? 21 E. III. there went out a Commiſſion to raiſe money in a 
ſtrange manner; the ſucceeding Parliament prayed redreſs, and, till 
H. VIII. we never heard of the {aid Commiſſions again. 

Another way was by Loan, a Worm that cankcr'd the Law, the Par- 
liament did redreſs it, and that money was paid again. The next little 
Engine was Benevolence ; what the force of that was, look into the Statute 
of K. III. which damned that- particular way, and all other indirect 
ways, 

Since the Right of the Subject is thus bulwark'd by the Law of the 
Kingdom, and Princes upon complaint have redreſſed them, I am con- 
fident we ſhall have the like cauſe of joy from his Majeſty, 

I will here make a little digreſſion: Ihe County ( Somerſetfhire) I ſerve 
for, were pleaſed to command me to ſeek the removal from them of the 
greateſt burthen that ever people ſuffered. It was excellcntly ſaid, Com- 
miſſionary Lieutenants do deprive us of all Liberty; if ever the like was 
ſecn-of the Lieutenancy that now is, I will never, be believed more: They. 
tell the people they muſt pay ſo much upon warrant from a Deputy-Lieu- 
tenant, or be bound to the good behaviour, and ſent up to the 0 of 
the Council; it is the ſtrangeſt Engine to rend the liberty of the Sub- 
ject that ever was: There is now a Decemtiri in every County, and 
amongſt that Decemviri, there is ſome Claudius Appius that ſeek their 
own revenges. We complain of Loans and Impofttions, but when De- 
puty-Lieutenants may ſend Warrants to impriſon our Perſons at plea- 


ſure, 
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they can hardly breathe. Our ſins have brought on us thoſe miſeries, let 


_ ceſtors left us. 


begin ſpeedily, leſt they ſpend that time in deliberation, which ſhould be 


ſure, if we'p: 
e | of this kind of people.  T here 
| brought in for an argument; all know that Mereſſiy is an armed man, 
and that Neceſſity is an cuil Counſellor, I would we had never known that 
Cotinſel z we are. almoſt grown like the Turks, who ſend their Janina ies, 
who place the Halbert at the door; and there he is Maſter of the houſe, We 
| have Soldiers billetted, and Warrants to collect 2 which if they do 
not; the Soldiers muſt come and riſſs. The Romans ſending one into Sparn, 
found no greater complaint, than the diſcontent that did afiſe, from Sol- 
diers placed amongſt them. I would you would look into Forteſcue, where 
he puts the Prince in mind, what miſery he ſaw, where Soldiers were put 
upon the people: But, ſaith, he, no man is forced to take Soldiers but Inns, 


re is now Ne- 


and they are to he paid by them. I deſire we reſort to his Majeſty for re- 


dreſs, and to reduce all into bound. TAE 
The other way of Grievance is. a- Judgment in a legal courſe of pro- 
teeding; we, have had: three 3 of late times, all exceeding one 
another in prejudice of the Subject ; The firſt was, that which was judged 
in all formality; the Peflnati ( 25 ) caſe, which People I honour; for we 
find many of them love us more than we do ourſelyes : I do not complain 
of it, but only. mention itt... C 
The other e was fot Impoſitions, which was given in the Ex- 
chequer, and this Houſe twice afterwards damned that Rent : How 
remiſs our eyes are upon that, I grieve to fee,  ' «x 
There is a Judgment, if I may ſo call it, a oy againſt the 
Liberty of the Subject, Mich. 3 Car. in Sir Jon Heveningham's caſe, ar- 
gued at the Bar, and pronounced but by one alone. I can live, although 
another without Title be put to live with me; nay, I can live, although 
I pay Exciſes and Impoſitions for more than I do; but to have my liberty, 
which is the ſoul of my life, taken from me by power, and to be pent up 
in. a Gaol without remedy by Law, and this to be ſo adjudged to periſh in 
Gaol ; O improvident Anceſtors ! O unwiſe Forefathers ! to be ſo curious 
in providing for the quiet poſſeſſion of our Lands and Liberties of Parlia- 
ment, and to neglect our Perſons and Bodies, and to let them die in prifon, 
and that durante bene placito, remedileſs. If this be Law, what do we talk 
of our Liberties ? hy do we trouble ourſelves with the diſpute of Law, 
Franchiſes, Propriety of Goods ? It is the Summa tolalis of all miſeries; | 
I will not ſay it was erroneous, but I hope we ſhall ſpeak our minds, when 
— 6. comes here to be debated, What may a man call this ? if 
not Liberty. Having paſſed in ſome confuſion in the faſhion of my deli- 
very, I conclude : We will conſider two particulars, his Majeſty, and his 
People. His Majeſty calls to us, and craves our aſſiſtance to revive again 
his honour, and the honour of the Nation: The People ſend us, as we 
hope, with that direction, that we ſhall return to them with that Olive- 
branch, that aſſurance of being free from thoſe calamities, under which 


4 


us all bring our Portion to make up the wall: we come with loyal 
hearts; his Majeſty ſhall find, that it is we that are his faithful Counſel- 
lors; let all Sycophants be far removed from his Majeſty, ſince we cannot 
help his Majeſty without opening our grievances ; let us diſcharge 
our duties therein: yet while we ſeek Liberty, we will not forget Subjec- 
tion. All things a State can be capable of, either bleſſings or puniſhments, 
depend on this meeting: if any think the King may be ſupplied, and the 
Commonwealth preſerved without redreſs of grievances, he is deceived. 
The Kings of England were never more glorious than when they truſted 
their Subſects; let us make all haſte to do the Errand for which we came; | 
let the Houſe conſider to prepare our Grievances fit for his Majeſty's view, | 
not to make a Law to give us new Liberties, but declaratory, with reſpec- 
tive Penalties ; ſo that thoſe which violate them, if they would be vile, 
they ſhould fear infamy with men; and then we ſhall think of ſuch a Sup- 
ply. as never Prince received, and with our money we ſhall give him our 
hearts, and give him a new people rais'd from the dead: Then I hope this 
Parliament will been titled, The Parliament of Wonders, and God's Judg- 
ments diverted, and theſe beams of goodneſs ſhall give us life, and we ſhall 
go-home to our own Countries, and leave our Poſterities as free as our An- 


But this day, as alſo the two next days Debate, produced no Reſolutions. 


 Adonday, 24 March, Secretary Cook renewed the motion of Supplies for 
his Majeſty, yet ſo, that Grievances be likewiſe taken into conſideration. 
Then he made a motion, That the ſame Committee may hear Propoſi- 
tions of general heads of Supply, and afterwards go to other buſineſſes of 
the day for Grievances. Others preferred the conſideration of Grievan- 
ces, as a particular root that invaded the main Liberty of the Subject. It 
is the Law (ſaid they), that glorious fundamental Right, whereby we have 
power to give; we deſire but that his Majeſty may 2 us have that Right 
therein, which, next to God, we all deſire; and then we doubt not, but we 
ſball give his Majeſty all ſupply we can. The time was, when it was uſual 
to deſire favours for ſowing of diſcords, as Gondemar did for Raleigb's head. 
But the debates of this day came to no Reſolution. _ | | 
The day following, being the 25th, Mr. Secretary Cook tendered the 
Houſe certain IF 2 oi from the King, touching Supply ; and told 
them, That his Majeſty, finding time precious, expects that they ſhould 


ſpent in action; that he eſteems the Grievances of the Houſe his own, and 


Majeſty, let the ſame Committee take his Majeſty's Propoſitions into conſi- 
deration, and let both concur, whether to ſir on one in the forenoon, or 
the other in the afternoon, it is all one to his Majeſty, 

Hereupon the Houſe turned themſelves into a Committee, and commanded 
Edward Littleton, Eſq; unto the Chair, and ordered the Committee to take 
into conſideration the Liberty of the Subject, in his Perſon, and in his 
Goods; and alto to take into conſideration his Majeſty's Supply. In this 
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fran gend. priſon. nullus hubeat judicium, &c. there the cauſe of impriſonment 


ſtands not on Precedents in point of Honour. Therefore, to wp rey Borg King that ever reigned on earth. For firſt, ſhe is the Pillar ; fot 
| faith, that by Juſtice the Throne ſhall be eſtabliſhed : Secondly, the is! 


great, that ſhe doth ſhade not only the Palace of the King, and the 
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"4. Deſignation for foreign Imployment. e. 
„%%% ty fg. 

1 © 'Undue Proceed dings in matter of fudleatur ee l 
The \ firſt matter debated, was the SubjeQ's Liberty in his perſon ; th, 
| particular inſtance was in the caſe of Sir John Heveningbam, atid-thoſe othe 
Gentlemen who were impriſoned about Loan-money, and thereupon ba 
brought their Haleus Corgi, had their Caſe argued, and were 

| remanded to Priſon, and a Judgment, as it was then ſaid, was entered. 
"2: "Then Sir Edward Cote ſpoke as fo Ws. 


: * 


TT true, that the King's Prerogative is a part of the Law of this King. 
dom, and a ſu part, for the Prerogative is highly tendered and re{. 
prey of the Law; yet it hath bounds ſet unto it by the Laws of Eugld 
But ſome, worthy Members of this Houſe have ſpoken of foreign” States 
4g I conceive to be a foreign Speech, and not able to weaken the fide [ 
© "Phat Mr. Attorney (Sir Robert Heath) may have ſomething to anſe 
| unto, I will ſpeak, without taking another day, to the body of the Cauſe, 
yet keeping ſomething in ſtore for another time. I have not Ly Vale mecm 
here, yet I will endeavour to recite my Authorities truly; 1 ſhall begin with 
an old Authority, for Errorem ad ſua printipia referre, oft faire. 
The ground of this error wis the Statute of V. 1, cap. 15. which 
faith, That thoſe are not repleviable, who are committed for the death of 
a man, or by the commandment of the King, or his Juſtices, or for 
the Foreſt (for ſo it was cited;) and Stamford ya. expounding hereof, 
the commandment” of the King to be the commandment of th: 
King's mouth, or of his Council: but it is clear that by proceptum is 
ry out Free of the —— of 97 King's Bench, — n- 
mon- Pleas ; and this is contemporanea expoſitio, que 1 in lege 
To this purpoſe vide We/tm. 1. cap. 9. the Book f 2 K. II. item, cap. 20. 
de male/attoribus in pare. the Book of & Hen. IV. 5. item, 25. 26. 20. cy, 
e flatuti, whereby it may appear that the commandment here ſpoken of 
to be the commandment of the King, is his commandment by the Judges, 
Præceptum Domini Regis in Curia, non in Camera. So it is likewiſe taken | 
R. II. cap. 12. in 4 Statute made in the next King's Reign, and expreſy 
in Dyer, fol. 162. F. 50. & fol. 192. F. 24. Shall I further prove it by 
matter of Record? Fac hoe & vives; it is 18 E. III. Rot. 33 coram Ree, 
John Bilflm's caſe; who being committed and detained in priſon by the 
commandment of the King, was diſcharged by Habeas Corpus, es quod Brew 
Domini Regis non fuit ſuffictens cauſa. * * 
All the Acts of Parliament in title of Accuſation are direct to the point, 
and alſo the 16 Hen. VI. Brooke and Litthton,' 2. 8. mnſtrans de fait 182. 
per Cur. The King cannot command a man to be arreſted in his preſence: 
the King can arreſt no man, becauſe there is no remedy againſt him, 1 Hem, 
VII. 4. likewiſe prædict. fat. cap. 18, the King's pleaſure is not binding 
without the afſent of the Realm. . SONY 
I never read any opinion againſt what I have ſaid, but that of Stamfir,, 
miſtaken (as you feed in the ground: yet 1 ſay not that a man may not be 
committed without preciſe ſhewing the cauſe in particular; for it is ſuf- 
cient if the cauſe in general be ſhewed, as for Treaſon, c. 1. E. II. „at. a 
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muſt be known, elſe the Statute will be of little force; the words theres 
do plainly demonſtrate the intent of the Statute to be accordingly, . 
will conclude with the higheſt authority, that is, 25 chap. of the A 
of the Apoſtles, the laſt verſe, where Saint Paul faith, It is againſt reaſon i 
ſend a man to priſon without ſhewing a * eb Wo: 
Thus, Mr. Attorney, according to the rules of Phyſick, I have given you 
a Preparative, which doth precede a purge. I have much more in ttore *; 
| * Mr. Creſſwell's Speech. | Fa 

I Stand up to ſpeak ſomewhat concerning the point of the Subjects grill 

ances by impfiſonment of their perſons without any declaration of ten 
cauſe, contrary unto, and in derogation of, the fundamental Laws and L. 
berties of this Kingdom. b | . 
I think I am one of the Puiſnes of our profeſſion, which are of the Men 
bers of this Houſe; but howlſoever ſure I am in that reſpect of my own in 
abilities, I am the Puiſue of all the whole Houſe ; therefore, according un 
the uſual courſe of Students in our profeſſion, I (as the Purſne) ſpeak firit ij 
time, becauſe I can ſpeak leaſt in matter. e 8 
In purſuance of which courſe I ſhall rather put the caſe than argue it 
and therefore I ſhall humbly deſire firſt of all, of this honourable Houſe i 
general, that the goodneſs of the cauſe may receive no prejudice by tl 
weakneſs of my argument; and next of all, of my Maſters here of the {am 
profeſſion in particular, that they by their learned judgments will ſupp} 
the great defects I ſhall diſcover by declaring of my unlearned opinion. 
Before I ſpeak of the queſtion, give me leave, as an entrance thereunt 
to ſpeak firſt of the occaſion. Bi | | 
You ſhall know, Juftice is the life and the heart's-blood of the Con 
mon-wealth; and if the Common-wealth bleed in the maſter-vein, all! 
balm in Gilead is but in vain to preſerve this our body of policy from rm! 
and deſtruction. Juſtice is both Columna & Corona Reipublicz, the is bv! 
the Column and the Pillar, the Crown and the Glory of the Commo! 
wealth. This is made good in Scripture by the judgment of Solomon, © 


Crown ; for he faith, that by Juſtice a Nation is exalted. 
Our Laws, which are the rules of this Juſtice, they are the ne plus ulm 
both the King and the Subject: and as they are the Hercules Pillar, fo? 
they the Pillar to every Hercules, to every Prince, which he muſt not ps 

Give me leave to reſemble her to Nebuchadnezzar's tree: for ſhes 


Debate the Grievances were reduced to fix heads, as to our Perſons. 


| of the Nobles, but doth alſo ſhelter the cottage of the pooreſt beggar. 


I xiſe not fo make an argument in this point, the greateſt that ever was in this lace, or elfewhere. This Liberty „ which all men, as well Lawyers as others, belies 
I hope, hath been violated, tho” not without complaint : but except in this late 8 Jam confident, was never adjudged before. The Habeas — was brought, the d 
was returned by command of the King, intimated by the Lords of the Council; Argument was made; ſeven Acts of Parliament were mentioned, and all were paſſed ove; 
only commended ; and upon that a Declaration of Judgment was given, and ſo adjudged ; That upon any commitment by the King or the Council, no enlargement can be. I eve 
ſerved, in ent cauſe, folemn arguments uſed to be made. We ſee his Majeſty and his Council are both intereſted in this. I do defire that ſome of the King's Counſ$ 
ſpeax what they can to ſatisfy us of this great power. MSS. Pymmii apud virum honoratum Thomam Hales Baronettum. See Se/den's Life in his Works, Vol. I. W. 
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| violator of laws, Neceffity; hath ſo bruiſed any of the branches of this 


be. that either our perſons, or s, or poſſe 
. t 4 — neglect the root of this great tree, 
bit rather with all our poſſible endeavour and unfeigned duty, both apply 
freſtrand fertile mould unto it, and alſo water it even with our own tears, 
that ſo theſe bruiſed branches may be recover'd, and the whole tree again 
proſper and flouriſh. For this I have learned from an ancient Father of 


| the Church, that though preces Regum ſunt armatæ, yet arma ſubditorum 
are but only preces & las . 1 | "Ep 
„ know well that Cor Regis inſerutabile; and that Kings, although they 
are but men before God, yer are they Gods before men. And therefore to 
my gracious and. dread Sovereign, (whoſe virtues are true qualities inge- 
anexate both in his judgment and nature) let my arm be cut off, nay, let my 
| ſoul not live that day, that I ſhall dare to lift up my arm to touch that for- 
bidden fruit, thoſe flowers of his princely Crown and Diadem. 

But yet in our Eden, in this garden of the Commonwealth, as there are 

che flowers of the Fun, which are ſo glorious that they are to be handled on- 

Ay by royal Majeſty; ſo are there alſo ſome daiſies and wholeſome herbs, 

E which every common band that lives and labours in this garden may pick 
and gather up, and take comfort and repoſe in them. Amongſt all which 
this ochlug dier, this bona libertas is one, and the chief one. 

„Thus much in all humbleneſs I preſume to ſpeak for the occaſion. I 
will now deſcend to the queſtion : wherein I hold, (with all dutiful ſub- 
miſſion to better Judgments) that theſe Acts of power in impriſoning and 
confining of his Majeſty's Subjects in ſuch manner, without any declara- 
tion of the cauſe, are againſt the fundamental Laws and liberties of this 
Kingdom. ; . 

And for theſe reaſons thus briefly drawn, I conclude, 

1. The firſt, from the great favour which the Law doth give unto, and 

the great care which it hath ever taken of the Liberty and Safety of this 

ingdom. | 

a ould not need to take the queſtion in pieces, nor handle it in parts 

diyidedly, but as one entire; becauſe I hold no other difference between 
impriſonment and confinement than only this, that one hath a leſs and 

{traiter, the other a greater and larger priſon. And this word confinement 
not being to be found in any one cafe of our Law, if therefore it is become 
the language of State, it is too difficult for me to define. 

To proceed therefore in maintenance of my firſt reaſon ; I find our Law 
doth ſo much favour the Subject's Liberty of his perſon, that the body of 
a man was not liable to be arreſted or impriſoned for any other caufe at the 
ICommon-Law, but for force, and things done againſt the peace, For the 
Common-Law (being the preſerver of the land) ſo abhorreth force, that 
ode that commit it ſhe accounts her capital enemies, and therefore did 
WElubjcct their bodies to impriſonment. But by the Statute of Marlebridge, 


Cap. 24. which was made 35 Hen III. who was the eighth King from the 
Conqueſt, becauſe Bailiffs would not render accounts to their Lords, it 
was enatted, that their bodies ſhould be attached: And afterwards by the 
Statute 23 Ed. III. 17. who was the cleventh King after the Conqueſt, 
becauſe men made no conſcience to pay their debts; it was enacted that 
their bodies ſhould likewiſe be attached. But before thoſe ſtatutes no man's 
body was ſubject to be taken or impriſoned otherwiſe than as aforeſaid, 
W hereby it is evident, how much the Common- Law faveured the Liber- 
ty of the Subject, and protected his body from impriſonment 

I will inforce the reaſon further by a rule in Law, and ſome caſes in 


priſonment 

rds thered Law upon that rule. | 

ly. The rule is this, That Corporalis injuria non recipit æſtimmationem + futuro: 

of the A So as if the queſtion be not for a wrong done to the perſon, the Law will | 
inft reaſon not compel him to ſuſtain it, and afterwards accept a remedy ; for the Law 


holds no damage a ſufficient recompence for a wrong which is corporal, 


e given you |. The caſes in Law to prove this, ſhall be theſe. 


relating to the Liberty of the Subject. 
oe if either no the blaſts of indignation, or the unreſiſtable / 


effions have not the ſame ſhel- 
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nature of his'perſon;; but it holds not 2 conver/o,-frahk-land ſhall not free 
the perſon. Now that the King hath no abtolute power either over our 
lands or goods, I will only at this time but put a caſe or two: for without 
proof of the premiſſes, my concluſion would not follow, 

- Firſt for land: The King cannot by his Letters-Patent make the ſon of 
an Alien heir to his father, nor to any other, for he cannot diſinherit the 
right heir, ſaith the book, nor do no prejudice to the Pord of his Eſcheat. 

he King by his Prerogative ſhall pay no toll for things bought in fairs 
and markets; but a 1. pl for paying toll to go over the ſoil and free- 
holds of another ſhall bind the King, for this roucheth'the inheritance of 
the Subject; and therefore the King ſhall not have ſo much as a way over 
his lands without paying; and if not a way, then certainly not the land itſelf, 

Next for goods: if a man hath a jewel in gage for ten pound, Cc. and 
is attainted for reaſon, the King ſhall not have this jewel, if he pays not 
the ten pound. So if Cattle be diſtreined, and the owner of them after» 
wards be attainted, yet the King {hall not have them until he have ſatis- 
hed that for which they were diſtreined. And if in theſe cafes, where the. 
owners of the goods are ſuch capital offenders, the King cannot havethem ; 
much leſs ſhall he have them when the owner is innocent, and no offender, 

Nay, I may well ſay that almoſt every leaf and page of all the volumes 
of our Common-Law prove this right of propriety, this diſtinction of eum 
and tuum, as well between King and Subject, as one Subject and another: 
and therefore my concluſion follows, T hat if the prerogative extend not 
neither to lands nor to goods, then d fortz977 not to the perſon, which is 
more worth than either lands or goods, as | ſaid. And yet I apree, that 
by the very law of nature, ſervice of the perſon of the ſubject is due to his 
Sovereign ; but this muſt be in ſuch things which are not againſt the law 
of nature: but to have the body impriſoned without any cauſe declared, 
and fo to become in bondage, id am ſure is contrary unto, and againſt the 


Subjects. | 

3. My next reaſon is drawn ab inutih & incommodo. For the Statute de 
Frangentibus priſonam, made 1 E. II. is, quid nullus qui priſonam fregerit, ſub- 
eat judicium vite vel membrorum pro fraclione prifonce tantum, nift cauſa pro 
qua captus impriſonetur tale judicium requirat, Whenee this concluſſon is 
clearly gathered, That if a man be committed to priſon without declaring 
what cauſe, and then if either Malefactor do break the priſon, or the 
Gaoler ſuffer him to eſcape, albeit the priſoner ſo eſcaping had committed 
Crimen læſæ majeſtatis, yet neither the Gaoler nor any other that procured 
his eſcape, by the Law Tufter any corporal puniſhment for ſetting him at 
large; which, if admitted, might prove in conſequence a matter of great 
danger tothe Commonwealth, | | 

4. My next reaſon is drawn ab = honore, from that great honour the 
Law doth attribute unto ſovereign Majeſty : and therefore the rule of law 
is, that Solum Rex hoc non poteſt facere, quod non poof mjufle agere. And 
therefore if a ſubject hath the donation, and the King the preſentation to 
a Church, whercunto the King preſents without the ſubject's nomination, 
here the guare impedit lies againit the Incumbent, and the King is in law 
no diſturber, = 
And Hufſiy, Chicf-Juſtice, in 1 Hen, VII, fol. 4. faith, that Sir 7h 
AMarkbam told King Edw, IV. he could not arrett a man either for 1 ;ca- 
ſon or Felony, as a ſubject might, becauſe that if the King did wrongs 
the party could not have his action againſt him, Ts 
What is the reaſon that an action of falſe impriſonment lies againſt the 
Sheriff, if he doth not return the King's Writ, by which he hath taken 
the body of the ſubject, but this, becauſe the Writ doth breviter enarrare 
cauſam captionis, (which it it doth not, it ſhall abate, and is void in law) 
and being returned, the party when he appears may know what to anſwer, 
and the Court upon what to judge? And if the King's Writ under his 
Great Seal cannot impriſon the ſubject, unlefs it contains the cauſe, ſhall 
then the King's warrant otherwilc do it without containing the cauſe z 
that his Judges upon return thereof may likewiſe judge of the fame, either 


. If one menace me in my goods, or that he will burn the evidence of my 
Jand, which he hath in his cuſtody, unleſs I make unto him a bond ; there 
IL cannot avoid the bond, by pleading of this menace. But if he reſtrains 
my perſon, or threatens me with battery, or with burning my houte, 
which is a protection for my perſon, or with burning an inſtrument of | 
manumiſſion, which is an evidence of my enf.anchiſement z upon theſe | 
menaces or dares, I ſhall avoid the bond by plea, 

do if a Lreſpaſler drives my beaft over another man's ground, and I | 
purſue to reſcue it, there I am 2 Treſpaſſer to him on whole ground I am; 
Bur if a man attauit my perſon, and I for my ſafety fly over into another | 
man's ground, there I am no Treſpaſſer to him, for .Quod quis in tuitiune 
un corperis . jure id feciſſe exiſtimatur. 

Napy, which is more, the Common-Law did favour the Liberty not on- 
fy of Freemen, but cven of the perſons of Bonden, and Villeins, who 
have no propriety either in Lands or Goods, as Freemen have; and there- 
ore by the Law, the Lord could not maim his Villein; nay, if the Lord 
ommanded another to beat his Villein, and he did it, the Villein ſhould 
ave his action of battery againſt him for it. | 

If the Lord made a leaſe for years to his Villein, if he did plead with his 
'illein, if he tender: d. his Villein to be Champion for him in a Writ of 
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apes” K got any of thoſe Acts, and arg other, which J omit, were in Law 
: come nfranchiſements, and made theſe Villeins Freemen. Nay, in a ſuit 
* brought againſt one, if he by Attorney will plead that he is a Villein, the 


p ſhe is v0! 
je Comes 
Solomon, © 
illar; fot 
ly, the is 


lus ultri 
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aw is ſo careful of Fr dom, that it diſallows this Plea by Attorney, but 
e muſt do it r ria fer 12a, becauſe it binds his poſterity and blood io the 
illein's alſo. And thus much in the gencral for my firſt reaſon. 
2. My next reaſon is drawn by an argument a majori ad minus; I frame | 
thus : If the King have no abſolute power over our lands or goods, then 
fortiori not over our perſons, to impriſon them without declaring the 
auſe, for our perſons are much more worth than either lands or goods; | 
bich is proved by what I have ſaid already, and Chrift himſelf makes it 
or the Þ lear, where he ſaith, An non oft corpus ſupra veſtimentum? Is not the body 
1 the Hh f more worth than the raiment ? Where the Canoniſis ſay, that ve/timen- 
m comprehendeth all outward things which are not in the ſame degree 
gar. th that which is corporal. And our Law maketh it alſo plain; for if a 
* 8 frank-land, this makes it Villcin-land according to the | 
OL, 0 : 7 : 2 


to remain, or judge the party impriſoned ? 

I ſhould argue this point more cloſely upon the Statute of Magna Char. 
ta 29. quod nullus liber ems imprijonetur ; the Statute of M. 1. (ap. 15. 
for letting perſons to bail; and the judgments lately given in the King's- 
Bench : but the latter of theſe Statutes having been by that honourable 
Gentleman Sir Edward Cole (to whom the profeſſors of the law both in this 
and all ſucceeding ages, are, and will be much bound) already expounded 
unto us, and that alſo fortified by thoſe many cotemporary expoſitions and 


' Judgments by him learnedly cited; and there being many learned Lawyers 
here, whoſe time I will not waſte, who were preſent ; and ſome of them 


perhaps of Counſel in the late cauſe adjudged in the King's- Bench, where 
you (to whoſe per ſon I now ſpeak) do well know I was abſent, being then 
of Counſel in a cauſe in another Court, and my practice being in the 
Country, far remote from the Treafure of Antiquity, and Records condu- 
cing to the clearing of this point; therefore the narrowneſs of my under- 
ſtanding commends unto me ſober ignorance, rather than preſumptuous 
knowledge, and alſo commands me no further to trouble your patience. 
But Iwill conclude with that which I find reported by Sir Jahn Davis, 
who was the King's Serjeant, and ſo, by the duty of his place, would no 
doubt maintain to his uttermolt the prerogatives of the King his royal 
Maſter; and yet it was by him thus ſaid in thoſe Reports of his upon the 
caſe of Taniſtry Cuſtoms, p. 29. That the Kings of England always have 
had a monarchy-royal, and not a monarehy-ſeignoral : where, under the 
lirſt (ſaith he), „the ſubjects are freemen, and have propriety in their 
goods, and free- hold, and inheritance in their lands; but under the lat- 
ce ter they are as Villeins and Slaves, and have propricty in nothing. And 
ce therefore (ſaith he) when a Royal Monarch makes a new Conqueſt, yet 
& if he receives any of his Nation's ancient Inhabitants into his protec 
< tion, they and their heirs after them ſhall enjoy their lands and liberties 
according to the law.” And there he youchcth this precedent and judg- 
ment following, given before Milliam the Congreror himſelf, wiz. 
„That one Sher borna Samen, at the time of the Conqueſt being owner 
ce of a calile and lands in No fall, the Conqueror gave the ſame to one 


Farren a Norman; and Sherborn dying, the heir claiming the ſ:me b 


* deſcent according to the law, it was before the Conqueror himſelf ad- 
* judged i 


law of nature, and therefore not to be inforced by the Sovereign upon his 
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4 for the heir, and that the gift thereof by the Conqueror-was void. 


4 ig 
; If n it were thus in the Conqueror's time, and by his own.ſginence 
and judgment, and hath ſo continued in all the ſucceſſions of our Kingsever 


fince, what doubt need we have, but that his moſt excellent Majeſty, upon 
our humble petition proſtrated at his feet, (Which, as was well ſaid, is 
the beſt paſſage to his heart) wil] vouchſaſe unto us our ancient liherties 
and birth - rights, with a thorough reformation of this and othet juſt grie- 
vances? And ſo l humbly crave pardon of this honourable Houſe, that I 
have made a ſhort leſſon long. N nene 18280 
Upon this and other arguments made in this caſe of the. Habeas Curput, 
the Houſe referred the whole buſineſs to a Committee, to examine all the 
toceedings: concerning which, Mr. Selen afterwards made report to the 
Houſe, that Mr. Waterbouſe, a Clerk in the Crown-Officey, being examin- 


Heath, the King's Attorney-General, he did write the draught of a judg- 
ment in the caſe before - mentioned, which was delivered to Mr. Attorney. 
And Mr. Keeling being examined before the Committee did confeſs, that 
after Mich. term laft, the Attorney-General wiſhed him to make a ſpecial 
entry of the Habeas Corpus: to which he anſwered, he knew no ſpecial 
entry in thoſe cales, but only a Remittitur hut ſaid to Mr. Attorney, that 


if he pleaſed to draw one, and the Court after aſſented to it, he would then 


enter it. The Attorney did accordingly make a draught, and the Copy 
thereof Mr. Keeling produced to the Committee. And further ſaid, that 
he carried this draught to the Judges, but they would not aſſent to a ſpecial 
entry: nevertheleſs, the Attorney-General divers times ſent to him, and 
told him there was no remedy, but he muſt enter it. Vet a week before 
the Parliament met, the Atrorney-General called for the draught again, 
which accordingly he gave unto him, and never heard of it more. | 
Sir Robert Philips, upon this report, gave his op nion, bat th's in- 


t tended judgment in the Habras Corpus, was a draught made by ſome man 


<& that defired to ſtrike us from all our liberties : but the Judges juſtly 
& refuſed it. But if the Judges did intend it, we fit not here (ſaid he) 
© to anſwer the truſt we are ſent for, if we preſent not this matter to his 
„ 'Majeſty. Let this buſineſs be further ſearched into, and fee how this 
« judgment lies againſt us, and what the Judges do ſay concerning 
<« the fame.” | : 
March 27. The Houſe proceeded in further debate of the liberty of the 
ſubject. When | 
Mr. Hackwel! reſumed the debate of the matter concerning the Habeas 
Corpus. Hp | 
| 4 The late judgment (ſaid he) which lies in bar, is only an award, 
& and no judgment; and in the Lord Chief- Juſtice's argument, there was 
« no word ſpoken, that the King might commit or detain without cauſe. 
For the King to commit a man, is indignum Rege : Mercy and Ho- 
ce nour ow immediately from the King, Judgment and Juſtice are his too, 
As but ny flow from his Miniſters; the Sword is carried before him, 
6 e Sceptre is in his hands. "Theſe are true emblems of a good King. 
«© The Law admits not the King's power of detaining in priſon at plea- 
« ſure, In ancient times priſons were but pro cu/todia, carceres non ad pe- 
« nam, ſed ad ciſtodiam. Admit the King may commit a man, yet to de- 
« tain him as long as he pleafeth is dangerous, and then a man ſhall be 
c puniſhed before his offence : Impriſonment is a maceration of the body, 
« and horror to the mind; it is vita pejor morte.“ ED 
Then the Houſe commanded that caſe in the Lord Chief- Juſtice Ander- 
ſon's Book, all of his own hand-writing, to be openly read, The words of 
the Report were theſe : 
« Divers perſons fueront committes a ſeveral temps a ſeveral priſons, 
« ſur pleaſure ſans bon cauſe parte de queux eſtiaut ameſnes en banck le 
Roy. Et parte en ſe Commune banck fuetont accordant a la ley de la 
terre miſe a large & diſcharge de le impriſonment, pur que aucunsgrants 
e fueront oſtendus & procure un commandment a les Judges que ils ne fera 
& itlent apres. Ceo nient meens les Judges ne N. per adviſe 
« enter eux ils feſoient certain Articles le tenour de queux enſue, & deli- 
&.yer eux al ſeigneurs Chauncelor & Treaſurer & eux ſubſcribe avec 
« toute lour marines, les Articles font come enſuont.”” 
We her Majeſty's Juſtices of both Benches, and Barons of the Exche- 
quer, defire your Lordſhips, that by ſome good means ſome order may be 
taken, that her Highneſs's Subjects may not be committed or detain'd in 
priſon by commandment of any Nobleman or Counſellor againſt the laws 
of the Realm; either elſe help us to have acceſs to her Majeſty, to the end 
to become ſuitors to her for the ſame ; for divers have been impriſoned for 
ſuing ordinary actions and ſuits at the Common Law, until they have been 
gonſtrained to leave the fame againit their wills, and put the fame to or- 
der, albeit judgment and execution have been had therein, to their great 
lofles and griets: for the aid of whichſperſons, her Majeſty's Writs have ſundry 
ties been directed to ſundry perſons, having the cuſtody of ſuch perſons 
unlawfully impriſoned, upon which Writs, no good or lawful cauſe of impri- 
ſonment hath beenfreturned or certified. W hereupon, according tothe laws, 
they have been diſcharged of their impriſonment ; ſome of which perſons 
ſo Ae have been again committed to priſon in ſecret places, and not 
to any common or ordinary priſon, or lawful Officer or Sheriff, or other 
lawfully authorized, to have or keepa Gaol ; fo that upon complaint made 
for their delivery, the Queen's Courts cannot tell to whom to direct her 
Majeſty's Writs ; and by this means Juitice cannot be done. And more- 
over, divers Officers and Serjeants of London have been many times 
committed to priſon for lawful executing of her Majeſty's Writs, ſued 
forth of her Majeſty's Courts at Heminſter; and thereby her Majeſty's 
Subjects and Officers are ſo terriſied, that they dare not ſue or execute her 
 Mazeſty's [,aws, her Writs and Commandments : d:vers others have been 
ſent for by Purſtvants, and brought to Londen from their dwellings, and 
by unlawtul impriſonment have been conttrained, not only to withdraw 
their lawful ſuits, but have alſo been compelled to pay the Purſivants, fo 
bringing fuch perſons, great ſums of money. All which, upon complaint the 
Judges are bound by office and oath to rèlieve and help, by and according 
to her Majcity's laws. And when it pleaſeth your Lordſhips to will divers 
of us to ſet down in what caſes a priſoner, ſent to cuitody by her Majeſt 
or her Council, are to be detained in priſon, and not to be delivered by her 


Majeſty's Court or Judges ; we think, that if any perion be committed by juſtice. 
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| che T and delivered one to the Lord- Chancellor, and another to 
ed before the Committee, did confeſs, that by direction from Sir Robert | the Lord-T teaſurer: after which time there did follow more quietneſs than 


V : US | 7 


ber Majeſty's command, from / her perſon,/or-by-orderifrom the Galtneil. 
board; and if any one or two of her Council conjinit.obe for:High=Frea- 
ſon, ſueh perſons ſo in the.caſes before committed; may not be dehvered 


| any of hee Courts, without due trial hy the law, and judgment of acquittal 


had: Nevertheleſs the Judges may award the Queen's Wtit to bring the 
bodies of ſuch priſoners before them; and if upon return theienf, the cuuſes 
of their commitment be certied to the Judges us it teto be; then the 


Judges in the caſes before, ought hot to deliver him; but to remand him 
to the place ſtom whence he came, which cannot be conveniently done, 


| unleſs notice of the cauſe in general, or elſe in ſpecial, be given to the 
Keeper or Gaoler that ſhall have the cuſtody of ſuch priſoner. All the 
Judges and Batons did ſubſer be their names to theſe Articles, Ter. Pa, 


| before; in the cauſe before- mentioned. „ 3 Fo 

After the reading of this Report, Sir Ediuard Coke (aid, That of 
own knowledge this Book was witten with my Lord Anderſon's on hand, 
it is no flying report of a young Student. I was Solicitor then, and Trea- 
ſurer Burleigh was as much againſt commitment as any of this Kingdom it 
was the I hite Staues that made this ftir. Let us draw towards a conclu- 
fion: the:queſtion'is, Whether a Freeman can be impriſoned by the King, 
without ſetting Cown the cauſe ? I leave it as bare as #/op's Crow, they that 
argue againſt it; Humares mots & non remoti corpus deſtruunt, It is a maxim, the 
Common Law has admeaſured the King's Prerogative, that in no caſe it can 
prejudice the inheritance of the ſubjects; had the Law given the Preto- 

tive to that which is taken, it would have ſet ſome time to it, elſt mark 
what would follow. I ſhall have an Eitate of Inheritance for life; or for 
| Fears in my land, or propriety in my goods, and I ſhall be a tenant at will 
for my liberty; I ſhall have propriety in my own houſe, and not 'Hibei 
in my perſon, Perſpiete vera non ſunt probanda. The King h#th diſtributed 
his Judicial Power to Courts of Juſtice, and to Miniſlers of Juſtice; it is 
too low for fo great a Monarch as the King is, to commit men to priſun; 
and it is agai al law, that men ſhould be committed, and no cauſe ſhewed. 
[- would not ſpeak this, but that I hope my gracious King will hear of it; 
yet it is not I Edward Cote that fpeaks it, but the Records that ſpeak it; 
we have a national appropriate Law to this Nation, diviſi ab orbe Britanniz, 

Mr. Selden. bo r 

I Was ſent hither, and truſted with the lives and libertics of them that 

ſent me. Since I came, I took here an oath to defend the King's pre- 

rogatives and rights. I profeſs, tho” once I was of Counſel, and then J 

ſpoke for my fee, for the Gentlemen in their Zabeas Corpus; yet now I ſpeak 
according to my. knowledge and conſcience. SITE NET on 

The queſtion is, whether any ſubje& or freeman, that is committed to 
priſon, and the cauſe not ſhewn in the Warrant, he ought to be bailed or 
delivered? I think, confidently it belongs to every ſubject that is not a 
Villein that he ought to be bail ed, or delivered. I $5143 

| ſhall ſpeak in this courſe. 1. I will ſhew the reaſons. 2. Acts of Par- 
liament. 3. Precedents. 4. Anſwer objections. 

I. Reaſons drawn from three heads: | x 27 1 

1. From remedies provided by the Common Law againſt impriſonment. 
For that precious thing of liberty there are divers remedies, by which it 
appears, if no known Cauſe be of further detainment, he is to be delivered. 
will not mention the action of falſe impriſonment, but the Writ de odio 
atia, which is not taken away, for that it is in Magna Charta. 'T hatWrit 
was ſent to know, if the party impriſoned were committed for any cauſe of 
malice and hatred, and this was to be enquired of in Jury. For the Writ de 
homine replegiando, if one be impriſoned under the Sheriff, he muſt be deli- 
vered, if he be not detained for a cauſe for which he is not repleviſable. For 
the Habeas Corpus, the Keeper is to bring the body ad ſubjiciendum & reci- 
piendum. If there be no cauſe, how can the Court conſider of the cauſe? 
For appeal, by the old law in the time of Hen. I. one impriſoned might have 
his appeal, as appears by Bracton, c. 25. lib. de corona. Fleta, c. 42. 

2. The ſecond reaſon is from the conſideration of Freemen and Vil- 
leins. All admit we are liberi homines; but do but conſider the difference 
of Villeins and Freemen, and I know no difference in their perſons, but 
only the one cannot be impriſoned, as the other may. Whoever can fa 
can impriſon him, I will ſay he is my Villein. It is the ſole diſtinction 
of Freemen, that they cannot be impriſoned at pleaſure. | 

In old time none but Fews and Villeins could be impriſoned, and 
confined, The Fews were as demeſne Villeins of the King; he could ſend 
to them to lend money, and if they did not, he impriſoned them. 

3. From matter of puniſhment. When any thing is declared by any 
new Statute to be an offence, it goes, That he ſha]l be fined and impri- 
ſoned. To what end were this in any Act of Parliament, it impriſonment 
was at the King's will? 

II. For Acts of Parliament, Magna Charta, c. 19. In that Act when it 
was firſt made, it was nec eum in carcere mittimus, 17 Job. that Statute was 
made, and then it had thoſe words. The courſe then was to ſend down 
all Acts of Parliament and Charters to the Abbeys to be enrolled, Mat- 
thew Paris, 345. & 342. recites that Charter of 17 Jahn. k 
They object in Magna Charta, there is lex terre, and by the law one may 

be impriſaned. | 

Lex terre is the proceſs of law, for the law impriſons no man at all, but 
it is meant the proceſs of law, 5 Ew. III. Upon fome occaſion it was 
enacted, 'T hat none be attached contrary to the great Charter and the law 
of the land. 25 Edw. III. divers were committed to the Tower, and no 
man knew wherefore, whereupon was 25 Edu. III. made, 28 Edw III. 
c. 3. 36 Edw. III. n. 9. is againſt impriſonment, per ſpeciale mandatum. 

tir For Precedents, 18 EA. III. rot. 33 Hen. I. Hm VIII. rof. 9. 
12 Fac. rot. 153. | ot 
IV. Objections againſt it. Fir, Againſt the reaſon ; a man may be 
committed for a point of State that may not be known: I underſtand not 
matters of State; I expected not the objection in a Court of Juſtice ; and 
it may be a word for any King to try the courage of his Judges, and to 
ſuppoſe there is a cauſe of State, when perhaps there is no cauſe appeats 
It is as if they ſent him back to priſon, they knew not where 
fore; which cannot be in a Court of Juſtice, where they are ſworn to do 
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| By the Law, if I bring an Appeal of nan eh 
u ſuit, he ſhall > be tried by bis Peers; but if he be indicted for | 


cond 


1449) 1628. 
es of Parliament, the Judges gave no anſwer, Upon Monday, pril 1, the debate being re-aſſumed, Sir Robert Pbicips 
eee em; dat che Attorney anſwered them with one moved, That conſidering the Houſe was now ready for the Queſtion, they 
blow to-ftrike them all ; that they are to be conſidered for common and | might hear the reſolution read of all the Judges in 34 Eliz. about this matter, 


cauſes, that happen in #/fminfter-hatl only. But do but con- 
fider Magna Charta, which reflects u 
obleman, which 


urder againſt a 


that murder, which is the King's ſuit, he ſhall ; which ſhews, that that 


which is in Magna Charta is meant of the King, though it be not in the 


third Perſon. 10 | 4 | h 
Third Objection is againſt the Statute of Ye/minfler 1. f. 15. But the 
King's command is the command of the King by his Juſtices; and alſo 


the word, Repleviſable, never ſignifies bailable; bailable, is in a Court of 


Record, by the King's Juſtices : but repleviſable, is by the Sheriff. The 
Statute is to the Sheriff, and it ſhews the particular cauſes, and concludes 
that the Sheriff ſhall loſe his bailiwick. The Sheriff could never replevy 
one for Murder, or matters of the Foreſt ; but in the King's-Bench for 
Murder, or matters of the Foreſt they may, 3 aff 19. 21 Ed. IV. 25. 
22 Men. VI. 48. Newton. If any man be taken by our command, or by 
the command of the King, if the Sheriff take the party, he muſt come to 
us, we will grant a Super ſedeas. | 

. . Fourthly, They object againſt the precedents cited; Gay are all of this 
kind, they were impriſoned per mandatum domini Regis, or Gonctlt, without 
cauſe, or the cauſe is expreſſed, When the cauſe is expreſſed, and is 
within the cognizance of the Court, there they bailed them; but when 
it is for Felony or Treaſon, it may be done beyond the ſeas, and then the 
Court has no cognizance of them. When no cauſe is ſet, yet bailment is 
alledged; then they anſwer divers were ſo bailed, but the cauſe appears by 
Paper-Books ; but I never ſaw theſe Books to be Records, and Judges of 


Record made their judgment in Records, and the cauſe only appears by 


Record ; 3 | 

For the Reſolution cited 24 Elia. all precedents were read, Acts of 
Parliament indeed were paſſed over, and yet that was not read. As we 
have that liberty here, ſo I dare ſay, no Prince in Chrifendom doth aiſume 
this power to imprifon any without any cauſe, I hind no ſteps or vy/fi- 
gium of any ſuch power “. ; | 

Saturday, March 29, 1628. Mr. Sollicitor ſpake as followeth: 

My care when I ſpake laſt was to give ſatisfaction that the Judges did 
not err in their late Reſolutions; but if they did, it was cum patribus : the 
Judges knew nothing of the cauſe of the 8 impriſonment; it 
they had known the cauſe of their Impriſonment in private, they would 
have appealed to his Majeſty for his Grace. For to reiterate all the autho- 
rities ] will not, I have Gaerhig to ſay in the point, to put into the ſcale, 
which might have been then ſaid, had it not been for the unhappy differ- 
ence that might have been between the two Courts in J/e/{mi:;ler-hall, 
the King's- Bench and the Chancery Court. | 

In 13 Fac. divers were committed for diſobedience to the Decree of the 
Court of Chancery, as namely Reffiwvell and others, and it was reſolved, 
That the Judges could not deliver ſuch; and at the ſame time ſome 
were committed by Warrant from the King and the Lords of the Council, 
and this came in Queſtion, Mich. 13 Fac. and ſo continued divers Terms, 
There was then recourſe had to thole arguments, and I have a report here 
of that time what the Judges did then, part whereof 1 will read. 

It was reſolved by + Cote, Crook, Doderidge and Houghton, that the re- 
turn was good, and that the cauſe need not to be diſcloſed, being per man- 
datum Concil'i, as Arcana Regni (and the report further faith, that in 

4 Eliz. it was reſolved accordingly), and by Cote 'twas faid, That if the 
| Fan Feder commit one, he 1s not bailable by any Court of Juſtice, 
and Stamford's opinion is ſo, fol. 72. , Sce what opinion the Judge had 
of the reſolution in 34 Eliz. and of Stamford. 

To this Sir Edward Coke replied : This report moves not me at all; 
that report is not yet twenty-one years old, but under age, being in 13 Fac. 
In truth, when | read Stamford, 1 was of his opinion at the firſt, but 
ſince, looking into thoſe Records before- mentioned, I was of another 

mind 4. He brings in an ill time 13 Jac. when there was claſhing between 
the Court of Xing Bench and Chancery, as alfo there were then many of the 
Traitors that were of the Powder- Treaſon, committed fer mandatum Concilii. 


relating to the Liberty of | the Subject. 7 


the King; nec ſuper eum ibimus. 


1 


(150) 


| Then Sir Edward Coke ſtood up and ſaid, be Glaſs of Time runs out, 
and ſomething caſt upon us hath retarded us; when I ſpake againlt the 

Loans and this matter, I expected blows, and ſomewhat was ſpoken, 
though not to the matter. | | 

Concerning that (that hath been objected) I did when I was a Judge, I 
will ſay ſomewhat. Indecd a motion was made, but no argument or de- 
date, or reſolution upon advice; I will never palliate with this Houſe, 
there is no Judge that hath an upright heart to God, and a clear heart to 
the world, but he hath ſome Warrant deter thing that he doth; I confeſs 
when | read Stamford then, and had it in my hands, I was of that opinion 
at the Council- Fable; but when I perceived that ſome Members of this 
Houle were taken away, even in the face of this Houſez and ſent to priſon, 
and when I was not far off from that place myſelf, I went to my book, and 
would not be quiet till I had ſatisfied myſelf. Stam/ord at the firſt was my 
guide,; but my guide had deceived me, therefore I ſwerved from it: I have 
how better guides. Acts of Parliament and other precedents, theſe are 
now my guides: I defire to be free from the imputation that hath been 
laid upon me. 

As for the copy of the intended Judgthent, I fear, had it not been for 
this Parliament, it had been entered ere this time; a Parliament brings 
Judges and all other meh into good order: if any Clerk had drawn this 
| draught; he would have done it by a precedent; and there can be no pre- 

7 ran found that warrants it, and therefore I believe that ſome other 

id it. 

This draught of the judgment, ſhould it be entered, will ting us to 
death, quia nulla caſa fuit oftenta, ideo ne fuit baileabile; and that it ap- 
pears to be ſo by the Kecords. 1 perſuade myſelf Mr. Attorney drew it ; 
I had a copy of my Lord Aterſon's report of the Judges reſolition, 34 
Eliz. long ago; but I durſt not vouch it (and it was ſo in that copy) tor 
that it was Apocrypha, and did not anſwer his gravity that made it, and 
yet it was Cited in the King's Bench, That all the Judges of England ruled 
it ſo. | 

Then the Houſe of Commons came to the following Roſolutions. 

Reſolved upon the queition, Næmine contradicente, 

I. That no Freeman ought to be detained or kept in priſon, or other- 
wiſe reſtrained by the command of the King or Piivy-Council, or any 
other, unleſs ſome cauſe of the commitment, detainer or reſtraint be ex- 
—_ for which by Law he ought to be committed, detained or re- 
ſtrained, 

II. That the Writ of Habeas Corpus may not be denied, but ought to 
be granted to every man that is. committed or detained in priſon, or other- 
wile reſtrained, though it be by the command of the King, the Frivy- 
Council, or any other, he praying the ſame, 

III. That if a Freemah be committed or detained in priſon, or other- 
wiſe reſtrained by the command of the King, the Privy-Council, or any 
other, no cauſe of ſuch commitment, detainer, or reſtraint being expieſſed, 
for which by Law he ought to be committed, detained, or reſtrain2d; and 
the ſame be returned upon an Hdbegs Corpus, granted ſor the ſaid party; 
then he ought to be delivered or bailed, 


And then taking into conſideration the Property of the Subject in his 
goods, they came to this Refolution, to which there was not a negative; 
on. ©; = | 

That it is the antient and indubitable Right of every Freeman, that 
he hath a full and abſolute property in his goods and eſtate ; that no Tax, 
Taillage, Loan, Benevolence; or other like charge ought to be command- 
ed, or levied by the King, or any of his Miniſters; without common 
conſent by Act of Parliament. | | 

The Commons having ſhewed their Care of the Subjects in the Liberty 
of their Perſons, and Propriety in their Goods, did now prepare to = op 
mit their refolutions to the Lords for their concurrence ; and ſeveral Mem- 
bers were appointed to manage a conference with the Lords concernin 
the ſame; and Monday, April the 7th, the conference was held, and pars. 
by Sir Dudley Diggs. | 


A CONFERENCE dgſired by the Lords, and bad by a Committee of both Houſes, concerning the Rights and Privileges 
| of the Subjecls. 


My Loops, 
Shall, I hope, auſpiciouſly begin this conference this day, with an 
obſervation out of an Holy Story, in the days of good King Jeſiah, | 

(2 Chron. 24.) when the land was purged of Idolatry, and the great men 
went about to repair the Houſe of God ; while money was ſought for, 
there was found a Book of the Law which had been neglected, and after- 
wards being preſented to the good King, procured the bleſſing, which your 
Lordſhip may read in the Scriptures. (2 Kings 22.) 

My good Lords, I am confident your Lordihips will as chearfully join 
with the Commons, in acknowledgement of God's great bleſſing in our 
good King Jeb, as the Knights, Citizens, and Burgeſſes of the Houſe 
of Commons, by me their unworthieſt ſervant, do thankfully remember 
your moſt religious and truly honourable invitation of them to the late 
petition, for cleanſing this land from Popith abominations ; which | way 
truly call a neceſſary and a happy repairing of the Houſe of God. And, to 

o on with the parallel, whilſt we the Commons, out of our good affections, 
vere ſeeking for money, we found, I cannot fay a book of the Law, but 
many, and thoſe fundamental points thereof neglected and broken, which 
dath occaſioned our deſire of this conference: wherein I am firſt com- 
nanded to ſhew to your Lordſhips in general, that the Laws of England 
re grounded on reaſon, more ancient than books, conſiſting much in 

nwritten cuſtoms, yet ſo full of juſtice and true equity, that your moſt 


Sir Dudley Diggs. 


honourable Predeceſſors and Anceſtors many times propugned them with 
a nolumus mulari; and fo ancient, that from the Saxon days, notwithſtand- 
ing the injuries and ruins of time, they have continued in moſt parts the 
ſame, as may appear in old remaining monuments of the Laws of Ethel- 
bert, the firſt Chriſtian King of Kent, [na the King of the ///-Saxons, 
Offa of the Mercians, and of Aifred the great Monarch, who united the 
Saxon Heptarchy, whoſe Laws are yet to be ſeen, publiſhed, as ſome think, 
by Parliament, as he ſays to that end, Ut qui ſub uno rege, ſub una lege 
regerentur. And though the book of Litchfield, ſpeaking of the trouble- 
ſome times of the Danes, ſays that then Jus ſopitum erat in regno, leges & 
cenſuetudines ſopitæ ſunt, and praua voluntas, vis, & violentia magis regna- 
bant quam jrdicia vel juſtitia; yet, by the bleſſing of God, a good King, 
Edward, commonly called St. Edward, did awaken thoſe Laws, and as 
the old words are, Fxcitatas refparavit, reparatas decorawvit, decoratas confir- 
mavit. Which confirmavit ſhews, that good King Edward did not give 
thoſe Laws, which William the Conqueror, and all his Succeſſors, Face 
that time have fworn unto. 0 

And here, my Lords, by many caſes frequent in our modern Laws, 
ſtrongly concurring with thoſe of the ancient Sagen Kings, I might, if 
time were not precious, demoriſtrate that our Laws and Cuſtoms were the 
ſame. | | 


V Die Veneris, Mar. 28. I riſe to make a Motion. Yeſterday a learned Argument was made by Mr. Sollicitor, and 2: Edv. I. was cited by him, which makes clearly for 
e Subject, alſo for that /a/us populi. I am ſure that libertas populi eft ſulus populi. And Feſtus himſelf that ſent Par! to Agrippa was a Lawyer of the Empire; and to ſend a 
ſoner without ſignifying the Crimes laid againſt him, feem'd unreaſonable to Fetus to do; By the Law of the Empire none were to be committed above thirty days, and 
ke Gaoler is under a penalty to certify the cauſe of the Priſoner's commitment: and if the Gaoler be ſlack, he is to be fined. When they ſpeak here of the Judgment given in 


lden s Life in his Works. | 
T Coke was then a Judge, and in Favour at Court. 


t Coke of one mind, when a Judge, and in favour; of another, when ant of Covrt, and diſcontented. 


de King's* Bench, they ſay the Precedents were miſ- recited. Let a Sub- committee fearch into thoſe Judgments and Precedent? I heard here a gueyfque, and there is nothing 
ta remittitur. The Courſe of the Officer is to enter guou/que, & c. and that is till they be delivered by Law, and is all the Judgment that can be. EZx MSS. Pymmii. See 
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I Will only intreat your Lordſhips Leave to tell you, that as we have! Secondly, The words per legale judicium parium aorum, immediately pre- 
now, even in thoſe Saxon times they had their Courts-Baron and Courts» | ceding the other of per legem terræ, are meant of I rials at the King's ſuit, | 
Leet, and Sheriffs-Courts, by which, as Taciths ſays of the Germans their and not at the proſecution of a ſubject. And therefore, if a Peer of the 
Anceſtors, Jura reddebant per pagos & vicos; and, 1 do believe, as we have | Realm be arraigned, at the ſuit of the King, upon an. Indictment of mur 
now, they had their Parliaments, where new Laws were made cum con- | der, he ſhall be tried by his Peers, that is Nobles; but if he be appealed 
ſenſu prælatorum, magnatum & totius communitatis; or, as another writes, | of murder by a ſubject, his Trial ſhall be by an ordinary }J wy of twelve 
cum conſilis prælatorum, nobilium, & ſapientium laicorum. I will add nothing | E recholders, as appeareth in 10 Eaw, IV. 6. 33 Hen, VIII. pole Title, 
out of Glanviie that wrote in the time of H. II. or Bracton that wrote in | Trials 142. Stan. Gore li. 3. ca. 1. fol. 152+ and in 10 Kdw. IV. 6. it is 
the days of H. III. only give me leave to cite that of Forteſcue, the lear- ſaid, ſuch is the meaning of Magna Charta, for the ſame reaſon 3 therefore 
ned Chancellor to H. VI. who writing of this kingdom, ſays, Regnum | as per judicium farium juorum extends to the King's ſuit, ſo ſhall theſe 
illud in omnibus nationum, & Regum temporibus, eiſdem quibus nunc regitur le- words per legem terre tf 27s 55-24 nal . 
gilus & conſuetudinibus, regebatur. But, my good Lords, as the Poet ſaid And in 8 Ed. II. rot. Parliament. numb, 7. there is 2 petition that a Writ 
of Fame, I may ſay of our Common-Law z 2 under the Privy- Seal went to the Guardians of the great Seals, to cauſe 
| Ingrediturque ſeli caput inter nubila condit. lands to be ſeized into the King's hands, by force ot which. there went a 
| Wherefore the cloudy part being mine, | will make haſte to open way for W rit out of the Chancery to the Eſcheator * ſeize, againſt the form of 
your Lordſhips to hear more certain arguments, and ſuch as go on more the grand Charter, that the King nor his Miniſters ſhall out no man of his 
jure grounds. | Freehold without reaſonable judgment, and the party. was reſtored to his 
Be pleaſed then to know, that it is an undoubted and fundamental point land; which ſhewed the Statute did extend to the King. e 
of this ſo ancient Common-Law of England, that the Subject hath a true here was no invaſion upon this perſonal liberty, till the time of King 
property in his Goods and Poſſeſſions, which doth preſerve, as ſacred, that | Edw. I I. which Was ſoon reſented by the ſubject; for in 5 Edw III. cap. 
meum & tuum, that is the nurſe of induſtry, and mother of courage, and | 9+ it 15 orcained in thele words : It is enacted taat no man from hence- 
without which, there can be no juſtice, of which meum & tuum is the pro- forth ſhall be attached by any accuſation, nor for pci eee lite or limb, 
per object. But the undoubted birthright of free Subjects, hath lately not nor his lands, tenements, goods, nor chattels ſeized into the King's 
a little been invaded and prejudiced by preſſures, the more grievous, be- hands, againſt the for m of the great Chatter, and the law of the land. 2 
cauſe they have been purſued by impriſonment, contrary to the Franchi- Edw. III. cap. 4. it is more full, and doth expound the words of the gran 
1cs of this land; and when, according to the Laws and Statutes of this Charter and is thus; Whereas it is contained in the grand Charter of the 
Realm, redreſs hath been ſought for in a legal way, by demanding Ha- Franchiſes of England, that no Freemay {hall be impriſoned, nor put out 
eas Corpus from the Judges, and a diſcharge or trial according to the of his þ reehold, nor free cuſtom, unleſs it be by the law of the land; it 
Law of the land, ſucceſs hath failed; that now inforceth the Commons, | 15 awarded, aſſented, and eſcabliſned, that from hence none ſhall be taken 
in this preſent Parliament aſſembled, to examine by Acts of Parliament, by petition or ſuggeſtion, made to our Lord the King, or to his Council, 
. precedents and reaſons, the truth of the Engliſb Subjects Liberty, which i unleſs it be by Indictment, or preſentment of his good and lawful people 
{hall leave to learned Gentlemen, whole weighty arguments, I hope, will of rhe lame neighbourhood ; which ſuch deeds {hall be done in due man- 
leave no place in your Lordſhips memories, for the errours and intirmities | ner, Or by pr oceſs made by Writ original at the Common Law, nor that 
of your humbleſt ſervant, that doth thankfully acknowledge the great ta» none be outed of his Fr anchiſes, nor of his Freehold, unleſs he be duly 
vour of your honourable and paticnt attention. _ ___ 4 brought in to anſwer, and fore-judged of the ſame by the courſe of the 
law; and if any thing be done againſt the ſame, it ſhall be redreſſed and 


— — 


- 


holden for nought. "ON 3 
Out of this Statute I obſerve, that what in Magna Cbaria, and the pre- 
amble of the Statute is termed by the Law of the Land, is in the body of the 
ob. | Act expounded to be by proceſs made by the Writ original at the Com- 
| mon Law, which is a plain interpretation of the words (law of the land) 
My Lors, : | in the grand Charter. And I nate that this law was made upon the com- 
1 p ON the occaſions delivered by the Gentleman that laſt ſpake, your | mitment of divers to the Tower, no man yet knoweth for what. 
| Lotdſhips have heard the Commons have taken into their ſerious | 28 Edw. III. cap. 3. it is more direct, this liberty being followed with 
conſideration the matter of perſonal Liberty, and after long debatethercof | freſh fuit by the ſubſect, where the words are not many, but very full and 
on divers days, as well by folemn arguments, as ſingle propoſitions of | ſignificant; that no man of what ſtate, or condition ſoever he be, ſhall be 
doubts and anſwers, to the end no ſeruple might remain in any man's put out of his lands or tenements, nor taken, nor impriſoned, nor diſinhe- 
breaſt unſatisfied, they have upon a full ſearch, and clear underitanding ! rited, nor put, to death, without he be brought in to anſwer by due pro- 
of all things pertinent to the queſtion, unanimouſly declared; "That no | ceſs of law. 5 


Mr. Littleton's Argument, made by the command of the Houſe of Commons out 
of Atts of Parliament, and Author ities of Law, expounding the fame, at tle 
firſt Conference with the Lords, concerning the Liberty of the perſon of eve: y 
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Freeman ought to be committed or detained in priſon by the command of Here your Lordſhips ſee the uſual words, the law of the land, are ren» al 
the King or Privy-Council, or any other, unleſs ſome cauſe of the commit | dered by due precets of the lw. . 
ment, detainer, or reſtraint be expreſſed, for which by Law he ought to 36 Eaw, III. rot. parliament, numero 9. Amongſt the petitions of the 


be committed, detained, or reſtrained. And they have ſent me, with other | Commons, one of them being tranſlated into Engliſh out of French, is 
of their Members, to repteſent unto your Lordſhips the true grounds of | thus; firſt, that the great Charter, and the Charter of the F oreſt, and 
ſuch their reſolution, and have charged me particularly, leaving the reaſons | other Statutes male in his time, and the time of his Progenitors, for the 
of Law and precedents, for others, to give your Lordſhips ſatisfaction, | proat of him, and his Commonalty, be well and firmly kept; and put 
that this Liberty 1s eſtabliſhed and coutirmed by the whole State, the | in due execution, without putting diſturbance, or making arreſt contrary 
King, the Lords Spiritual and Jemporal, and Commons, by ſeveral Acts to them by ſpecial command, or in other manner. 
of Parliament ; the authority whereof 1s ſo great, that it can receive no The anſwer to the petition, which makes it an Act of Parliament, is, 
anſwer, ſave by interpretation or repeal by future Statutes. And thoſe * Our Lord the Ting, by the afſent of the Prelates, Dukes, Earls, Ba- 
that I ſhall mind your Lordfhips of, are fo direct in point, that they can | rons, and the Commonalty, hath . ordained and eſtabliſhed, that the 
bear no other expoſition at all, and ſure I am they are {till in force. * laid Charters and Statutes be held, and put in execution, according to 
The firſt of them is the Grand Charter of the Liberties of Englund, firſt | “ the ſaid petition.” It is obſervable, that the Statutes were to be ut in 

granted in the ſeventeenth year of King Fohn, and renewed in the ninth | execution according to the ſaid petition, which is, that no arreſt thould 
year of Henry the third, and ſince confirmed in Parliament above thirty | be made contrary to the Statutes, by ſpecial command. This concludes 
times. The. words are theſe, ch. 29. Nullus liber bomo capiatur, vel im- | the queition, and is of as great force as if it were printed, for the Parlia- 
priſenctur, aut d;ſſeifietur de libero tenements ſuo, vel liberlatibus, vel liberts con- | ment-Roll is the true Warrant of an Act, and man y are omitted out of the 
ſuctudiuidiis fuls, att utiageretur, aut exuletur, aut aliquo modo deftruatur, nec | Books, that are extant in the Roll. 

"ſuper erm thimus, nec ſuper eum mii temus, niſi per legale judicitn parium Ju- 36 Edw. III. Rot. Parliamenti, num. 22. explaineth it further; for 
orum, vel per legem terræ. there the petition is, Whereas it is contained in the grand Charter and 

Ihe ſe words, Aulus liber homo, & e. are expreſs enough, yet it is remar- | other Statutes, that no man be taken or impriſoned by ſpecial command 

kable that 1Z.tiherv Paris, an Author of ſpecial credit, doth obſerve, fel. without Indictment, or other due procels to be made by the law, and of- 
432. that the Charter of 9 Her. III. was the very ſame as that of 17 King tentimes it hath been, and yet is, many are hindred, taken and impriſoned 
John, in nutlo dilſimilis are his words; and that of King Fohn he ſetteth | without Indictment, or other proceſs made by the law upon them, as well 
down Veriatinis fol. 342. and there the words are directly Nec eum in Car- | of things done out of the Forcit of the King, as for other things; that it 
eerum mittemtus and ſuch a corruption as is now in the print, might cafily | would therefore pleaſe our ſaid Lord to command thoſe to be delivered, 
happen *twixt g Fer. III. and 28 Edio. I. when this Charter was firſt ex- | which are fo taken by ſpecial} command, againſt the form of the Charter 
emplihed, but Saenger there is ſuſhcient left in that which is extant to | and Statutes as aforeſaid. 

decide this queſtion. For the words are, that no Freeman ſhall be taken | The Anſwer is, 

or impriſoned, but by the lawful judgment of his Peers; which is by a The King is pleaſed, that if any man find himſelf grieved, that he come 
Jury of Peers, ordinary Jurors for others, who are their Peers, or by the | and make his complaint, and right ſhall be done unto him. 37 Edu, III. 
Law of the land: which words, Law of the Land, mult ot neceſſity be un- | cap.18. agreeth in ſubſtance with them: it ſaith, though it be contained in 
derſtood in this Nation, to be by due proceſs of the law, and not the law of | the great Charter, that no man be taken nor impriſoned, nor put out 
the land generally, or otaerwite it would comprehend Bond-men (whom | of his Freehold without proceſs of the law; nevertheleſs divers people 
we call Villeins) who are excluded by the word Liber; for the general law | make falſe ſuggeſtions to the King himſelf, as well for malice as other- 
of the land doth allow their Lords to imprifon them at their pleaſure with- | wiſe, whereat the King is often grieved, and divers of the Realm put in 
out cauſe, wherein they only differ from the Freemen in reſpect of their damage, againſt the form of the ſame Charter; wherefore it is ordain- 
perſons, who cannot be impriſoned without a cauſe. And that this is the | cd, that all they which make ſuch ſuggeſtions, {hall be ſent with the 
true underſtanding of theſe words, Per legetn terræ, will more plainly ap- | ſamè ſuggeſtions to the Chancellor, Treaſurer, and his grand Council, 
pear by divers other Statutes that I ſhall ule, which do expound the law | and that they there find ſurety to purſue their ſuggeſtions, and incur the 
accordingly. And though the words of this grand Charter be ſpoken in | ſame pain that the other ſhould have had, if he were attainted, ih caſe that 
the third perion, yet they are not to be underitood of luits betwixt party | the ſuggeition be found evil; and that then proceſs of law be made againſt 
and party, at lealt not of tem alone, but even of the King's ſuits againit | them without being taken or impriſoned, againſt the form of the ſad 
his {ubjects, as will appear by the occston of getting of that Charter, | Charter, and other Statutes. Here the law of the land in the grand 
which was by reaton of tlie ortferences berwixt thoſe Kings and their peo- Charter is explained to be without proceſs of Jaw. 

ple, and therefois proper” to be appiicd onto cheir power over them, and 42 £dw. III. cap. 13. At the requeſt of the Commons by their petitio 
not tO ordinary qucdions betwixt fubject and ſubject. put forth in this Parliament, to eſchew miſchief and damage done to dive! 
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This Argument of Mr. Keton 18 printed in Cotton Poſthuma z as if made by Sir R9-rt Cotton, Bart. But whoever conſults the Hiſtorians of thoſe times, will find, ts 
Dings, Littleton, Sluen aud Cone, were the four Lawyers appointed by the Hour of Commons to manage that memorable Conference. | 
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of his Commons by alle Accuſers, which oftentimes have made their Ac. 


| Writ orivinal,” according to the old Law of the Land; and if any thing ws 
Writ original, aCcorcing © | other things, the general ſhall. not include Homage, which is a perſonal 


| Holden for Error. 


| «<> ment of the King, upon grievous Pains contrary to the Law: That it 
| «© would pleaſe our Lord the King, and his good Council, for the juſt 


the Statute of FWe/tminſl. 1. cap. 15. is urged to difprove this Opinion, | 


becauſe the Strength of the Argument may appear, and the Anſwer be | 


King's Seal, or Perſons excommunicate taken at the Requeſt of the Bi- 


| And a Man appealed by an Approver, after the Death of the Approver ; 


| ing of Priſons, and thereof be attainted, he ſhall loſe his Office and Fee 


t 


one more for Revenge and ſingular Benefit, than for the Profit of the 
an” > of his People ; of which ary Perſons ſome have been taken 
aud cauſed to come before the King's Council by Writ, and otherwiſe 
on exicyous Pains againſt the Law it is aſſented aud accorded for the 
Governance of the Commons, that no Man be put to anſwer without 
reſentment before. Juſtices or Matter of Record, ot by due Proceis and 


5 


from hence be done to the contrary, it ſhall be void in the Law, and 
But this is better in the Parliament Roll, where the Petition and Aa- 
fact, which makes the AQ, are ſet down at large, 42 Zdw. III. Rer. 
Parliamenti, numero 12. ee eee | i Beth 
; . The Petition. 


Fx 


fem, Becauſe that many of your Commons are hurt and deſtroyed 


1 


ce by falſe Accuſers, who make their Accuſations more for their Revenge 
« and particular Gain, than for the Profit of the King, or of hig People: 
And thoſe that are accuſed by them, ſome are taken, and others are 


<< made to come before the King's Council by Writ, or other Command- 


«Government of his People, to ordain, that if hereaſter any Accuſer 
&« propoſe any Matter for the Profit of the King, that the ſanie Matter be 
« ſent to the Juſtices of the one Bench or of the other, or the Aﬀlizes,' to. 
« be enquired and determined according to the Law; and if it concern 
«the Accuſer or Party, that he take his Suit at the Common Law; and 
« that no Man be put to anſwer without Preſentment before the Juſtices 
« of Matter of Record, and by due Proceſs and original Writ, according 
«to the ancient Law of the Link And if any thing henceforward be 
& done to the contrary, that it be void in Law, and held for Error.“ 
Here by due Proceſs and original Writ, according to the ancient Law of 
the Land, is meant the ſame thing, as per legem terrg, in Magna Charta ; 
and the Abuſe was, they were put to anſwer by the Commandment of 


the King. Dove, - 3 tg - 

| The King's Anſwer is thus + | | | 
„ Beeauſe that this Article is an Article of the grand Charter, the King | 
« willeth that this be done, as the Petition doth demand.” By this ap- 
peareth that per legem terre, in Magna Charta, is meant by due Pro- 
cels of the Law. Bi | | | 
Thus your Lordſhips have heard Acts of Parliament in the Point. But 


where it is exprefly ſaid, that a Man is not repleviable, who is commit- 
ted by the Command of the King; therefore the Command of the King, 
without any Cauſe ſhewed, is ſufficient to commit a Man to Priſon, And 


better underftood, I will read the Words of the Statute, which are thus: 
IAnd foraſmuch as Sheriffs and others, which have taken and kept in 
Priſon Perſons detected for Felony, and oftentimes have let out by Reple- | 
vin ſuch as were not repleviable, and have kept in Priſon ſuch as were re- 
pleviable, becauſe they would gaip of the one Party, and grieve the other ; 
and foraſmuch as before this time it was not certainly determined what 
Perſons were repleviable, and what not, but only thoſe that were taken 
for the Death of a Man, or by the Commandment of the King, or of his 

uſtices, or for the Foreſt ; it is provided, and by the King commanded, 
that ſuch Priſoners as were before outlawed, and they which have abjured 
the Realm, Provers, and ſuch as be taken with the Manner, and thoſe 
which have broken the King's Priſon, Thieves openly defamed and 
known, and ſuch as be appealed by Approvers ; ſo long as the Approvers 
are living, if they be not of good Name, and ſuch as be taken for burning 
of Houſes feloniouſly done, or for falſe Money, or for counterfeiting the 


ſhop, or for manifeſt Offences, or for treaſon touching the 8 
mall be in no wiſe repleviable by the common Writ, or without Writ.] 

But ſuch as be indicted of Larceny by Inqueſts taken before Sheriffs or 
Bailiffs by their Office, or of light Suſpicion, or of petty Larceny, that 
amounteth not above the Value of Twelve-pence, if they were not guilty of 
ſome other Larceny aſoretime, or guilty of Receipt of Felons, or of Com- 
mandment, or of Force, or of Aid of Felony .done, or guilty of ſome 
other Treſpaſs, for which one ought not to loſe either Life or Member : 


if he be no common Thief or defamed, ſhall from henceforth be let out 
by ſufficient Surety, whereof the Sheriff will be anſwerable, and that 
without giving aught of their Goods, And if the Sheriff, or any other, 
Jet any go at large, by Surety, that are not repleviable, if he be Sheriff or | 
Conftable, or any other Bailiff, or ſuch as hath a Fee, which hath keep- 


for ever. And if the Under-Sheriff, Conſtable or Bailiff, or ſuch as hath 
Fee for keeping of Priſons, do it contrary to the Will of his Lord, or any 
other Bailiff being not of Fee, they ſhall have three Years Impriſonment, 
and make a Fine at the King's Plezſure ; and if any Man with-hold Pri- 
ſoners repleviable, after that they have offered ſufficient Surety, he ſhall | 
pay a grievous Amercement to the King ; and if he take any Reward for 
the Deliverance of ſuch, he ſhall pay double to the Priſoner, and alſo ſhall 
pay a grievous. Amercement to the Kin FFC e 

E Te Anſwer. 1 | 

It muſt be acknowiedged, that a Man taken by the Commandment of | 
the King is not repleviable, ſor ſo are the expreſs Words of this Statute : | 
But this maketh nothing againſt the Declaration of the Houſe of Com- | 
mons ; for they ſay not, the Sheriff may replevy ſuch a one by Sureties, 
ſeilicet-manucapteres, but that he is bailable by the King's Court of Juſtice: 
F or the better apprehending whereof, it is to be known, that there is a 
Difference between repleviable, which is always by the. Sheriff upon | 
Pledges or Sureties given, and bailable, which is by a Court of Record, 
where the Priſoner 1s delivered to his Bail, and they are his Goalers, and 
may impriſon him, and ſhall ſuffer for him Body tor Body, as appeareth 
p & 36 Ew. III. ritulo Mainprize 12 & I 3- where the Difference betwixt” 
ail and Mainprize is expreſsly taken. 3 i 

And if the Words of the Statut? themſelves be obſerved, it will appear 
plainly, that it extends to the Sheriff and other inferior Officers, and doth 
not bind the Hands of the Judges. ] EE 


. 


relating is ar. Tahar of "the Subject 
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The Preamble, which is the Key that openeth the Entrance into the 
Meaning of the Makers of the Law, is, For as much as Sheriffs and 
others haue taken and kept in Priſon Perſons detected of Felony.“ Out 
of theſe Words I obſerve that it nominateth Sheriffs, and then if the 
udges ſhould be included, they muſt be compreheaded under that general 
| Word, othersg which doth not extend to thoſe of an higher Rank, but to 


inferiors, for the beſt by all Courſes is firſt to be named. And therefore 
| if a Man bring a Weit of Cuſtoms and Services, and name Rents and 
Service, and of an higher Nature, but it ſhall extend to ordinary annual 
Service, 3 Hab. I. Droit 67. So the Statute of 13 Elix. cap. 10. which 
beginneth with Colleges, Deans and Chapters, Parſons, Vicars, and con- 
cludes with theſe Words, and others having ſpiritual Promotions,” 


hall not comprehend Biſhops that are of an higher Degree, as appeareth 


in the Archbiſhop of Canterbury's Caſe, reported by Sir Edward Cote, lib. 2. 
el. 46. B. S's 1 I # F F 
And thus much is explained in the very Statute towards the End, when 
it doth enumerate thoſe who were meant by the Word, others, namely, 
Under-Sheriffs,, Conſtables, Bailiffs, .&c, * 

Again, the Words are, Sheriff5. and others which have taken and kept in 
Priſon. |. Now every Man knoweth, Judges do neither arreſt, nor keep 
Men in Priſon; that is the Office of Sheriffs and other inferior Miniſters, 
Therefore this Statute meant ſuch only, and not Judges. 

The Words are further, that they let out by Replevin ſuch as are not 
repleviable, that is the proper Language for a Sheriff; nay, more expreſs 
after ward in the Body of the Statute, that ſuch as are there mentioned, ſhall 
in nowiſe be repleviable by the common Writ, which is de homine replegi- 
ande, and is directed to the Sheriff, nor without Writ, which is by the 
Sheriff ex officio. But that which receives no Anſwer is this, that the Com- 
mand of the Juſtices, who derive their Authority from the Crown, is 
there equal as to this Purpoſe with the Command of the King. And there- 
fore by all reaſonable Conſtruction, it mult needs relate to Officers that 

are diene to both, as Sheriffs, Under-Sheriffs, Bailiffs, Conſtables, 
and the like. And it were a harſh Expoſition to ſay, that theJuſtices might 
not diſcharge their own Command, and yet that reaſon would conclude as 
much; and that this was meant of the Sheriff and other Miniſters of Juſ- 
tice, appears by the Recital, 27 Edw. I. cap. 3. and likewiſe by Fla, 
a Manuſcript, ſo called, becauſe the Author lay in the Fleet when he male 
the Book: For he, /ib. 2. cap. 52. in his Chapter of Turns, and the 
Views of the Hundred Courts in the Country, ſetteth down the Articles 
of the Charges that are there to be inquired of; amongſt which, one of 
them is de replegiabilibus injuſte detentis & irreplegiabilibus dimiſſis; which 
cannot be meant of not bailing-by the Juſtices ; for what have the infe- 
rior Courts in the Country to do with the Acts of the Juſtices ? 

And to make that more plain, he ſetteth down in that Chapter, that 
concerneth Sheriffs only, the very Statute of Meſiminſter 1. which he 
tranflates verbatim out of the French into the Latin; ſave that he renders 
taken by the Command of the Juſtices, thus, per judicium Fuſticiariorum ; 
and his Preface to the Statute plainly ſheweth, that he underſtood it of Re- 
plevin by Sheriffs; for he ſaith,” Qui debent per plegios dimitti, qui non de- 
clarat hoc Statutum and per plagios is before the Sheriff © 
- But for direct Authority, It is the Opinion of Newton, Chief Juſtice, 
22 Hen. VI. 46. where his Words are theſe: © It cannot be intended 
« that the Sheriff did ſuffer him to go at large by Mainprize ; for where 
« one is taken by the Writ of the King, or the Commandment of the 
King, he is irrepleviable; but in ſuch Caſe his Friends may come to 
«© the Tultices from him if he be arreſted, and purchaſe à Super ſedeas.“ 
This Judge concludes, that the Sheriff cannot deliver him that is taken 
by the Command of the-King, for that he is irrepleviable, which is the 
very Word of the Navi 5, faith he, his Friends may come to the 
Juſtices, and purchaſe a Swper/edeas. So he declares the very Queſtion, that 
the Sheriff had no Power, but the Juſtices had Power to deliver him that 
is committed by the King's Command, and both the antient and modern 
Practice manifeſt as much: For he that is taken for the Death of a Man, 
or for the Foreſt, is not repleviable by the Sheriff, yet they are ordinarily 
bailed by the Juſtices, and were by the King's Writs directed to the She- 
riffs in the Times of Ew. I. and II. as appears in the cloſe Rolls, which 
could not be done if they were not bailable. And it is every Day's Ex- 
perience, that the Juſtices of the King's-Bench do bail for Murder, and for 
Offences done in the Foreft, which they could not do, if the Word irre- 
pleviable, in We/tmin, 1. were meant of the Juſtices, as well as of the 
Sheriffs. I , 

For Authorities that have been offered to prove the contrary, they 
are in Number three. The frit is 21 Edw. III. Rot. 2. which alſo is 
in the Book of Pleas in Parliament at the Tower, upon an Action there 
brought, fol. 44. It is not an Act of Parliament, but a Reſolution in Par- 
liament upon an Action there brought, which yvas uſual in thoſe Times: 
And the Caſe is, that Stephen Rabez,' the Sheriff of the Counties of Leice/- 
ter and Warwick, was queſtioned, for that he had let at large by Surety, 
amongſt others, one William, the Son of Walier le Peſons, againſt the 
Will and Command of the King, whereas the King had commanded him 
by Letters under the Privy-Seal, thet he ſhould do no Favour to any Man 
that was committed by the Earl of Y/arwick, as that Man was; where- 
unto the Sheriff anſwered, that he did it at the Requeſt of ſome of the 
King's Houſhold upon their Letters; and becauſe the Sheriff did ac- 
knowledge the Receipt of the King's Letters, thereupon he was commit- 
ted to Priſon according to the Form of the Statute. 

To this I anſwer, the Sheriff was juſtly puniſhed, for that he is expreſs- 

ly bound by the Statute of us gore! 1. which was agreed from the Be- 
ginningy but this is no Proof, that the Judges had no Power to bail 

this Man. * 5 LY A; | 5 | ; 
The next Authority. is 33 Hu. VI. in the Court of Common Pleas, //, 
28. 5. 29. where Robert Poynings, Eſq. was brought to the Bar upon a Ca- 


pias, and was returned, that he was committed per Duos de Concilio, (T be- 


lieve it is miſprinted for Dnos de Concilio, i. e. Dominos de Concilio, which 
is ſtrongeſt againſt what I maintain) pro diverſis cauſis regem tangentib, And 
he made an Attorney there in an Action, whence it's interred, that the Re- 


turn. was good, and the Party could not be delivered. 


To this the Anſwer is plain. 1. No Opinion is delivered in that Book, 
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one way or other, upon the Return, neither is there any Teſtimony whether 
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he were delivered, or bailed, er not. 2, It appears/expreſsly, that he was 
brought thither te be 8 in an Action of debt, at another Man's ſuit, 
no deſire of his own. to be delivered, or bailed ; and then if he were remand- 
ed, it is no way material to the queſtion in hand. But that which is ttioſt - 
relied upon; is the opinion of Stam. in his Book of Pleas of the Crown, Ab. 
2. kap. 18. fol. 72, 73- in his Chapter of Mainprize, where he reciteth the 
Statute of Mm. 1. cap. 15. and then faith thus: By this Statute it - 
i pears, that in four caſes at the Common Law a Man was not repleviable; 
14 to- wit, thoſe that were taken for the death of a man, by the command of 
t. the King, or his Juſtices, or for the Foreſt;“ thus far he is moſt right. 
Then he goeth on, and faith, „As to the command of the King, that is 

„ under by the command of his own mouth, or his Council, which is 

44 incorporated unto him, and ſpake with his mouth, or otherwiſe Writ 

4 or Capias to take 2 man, which is the King's command, would be as 
« much; and as to the command of the Juſtices, that is meant their ab- 
6 ſolute commandment, for if it be by their ordinary commandment, he 
« js repleviable by the Sheriff, if it be not in ſome of the caſes prohibited 
h 4 RY RNs] 

The anſwer that I give unto this is, that Stamford had ſaid nothing whe- 
ther a man may be committed without cauſe by the King's command, or 
whether the Judges ought not to bail him in ſuch caſe, only that ſuch a 
one is not repleviable; which is agreed, for that belongs to the Sheriff, 
And becauſe no man ſhould think he meant any ſuch thing, he concludes 
the whole ſentence touching the command of the King and the Juſtices, that 
one committed by the ordinary command of the Juſtice, is repleviable by 
the Sheriff; or at leaſt it appears not that he meant that a man committed 
by the King, or by the Privy-Council without cauſe, ſhould not be bailable 
by the Juſtices, and he hath given no opinion in this caſe; what he would 
have ſaid, if he had been aſked the queſtion, cannot be known, neither doth 
it appear, that, by any thing that he hath ſaid, he meant any ſuch thing as 
would be :nferced out of him. And now, my Lords, I have performed the 

commands of the Commons, and as I conceive ſhall clear the declaration of 

perſonal liberty, an ancient and undoubted truth, fortified with ſeven Acts 
of Parliament, and not oppoſed by any Statute or Authority of Law what- 
ſoever. See Littleton's Precedents after Mr. Selden's. 


Mr. Selden's Argument. 


* * 


My Lornps, | | | 
| OUR Lordſhips have heard from the Gentleman that laſt ſpake, a 
* great part of the grounds upon which the Houſe of Commons, up- 
on mature deliberation, proceeded to that clear reſolution touching the 
right of the liberty of their perſons. The many Acts of Parliament, which 
are the written Laws of the Land, and are expreſsly in the point, have been 
read and opened, and ſuch objections as have been by ſome made to them, 
and ſome objections alſo made out of another Act of Parliament, have been 
cleared and anſwered. It may ſeem now perhaps (my Lords) that little 
remains needful to be further added, for the inforcement and maintenance 
of ſo fundamental and eſtabliſhed a right and liberty Fun to every 
Freeman of the Kingdom. But in the examination of queſtions of Law 
of Right, beſides the Laws or Acts of Parliament, that ought chiefly to 
direct and regulate every man's judgment, whatſoever hath been put in 
practice to the contrary, there are commonly uſed alſo former Judgments, 
or Precedents, and indeed have been ſo uſed ſometimes, that the weight of 
reaſon, of Law, and of Acts of Parliament, hath been laid by, and reſo- 
lutions have been made, and that in this very point, only upon the inter- 
pretation and apprehenſion of precedents. Precedents, my Lords, are good 
media, or proofs of illuſtration or confirmation where they agree with the 
expreſs Law; but they can never be goo enough to overthrow any one 
Law, much leſs ſeven ſeveral Acts of Parliament, as the number of them 
is for the point. The Houſe of Commons therefore taking into conſidera- 
tion, that in this queſtion, being of ſo high a nature, that never any ex- 
ceeded it in any Court of Juſtice whatſoever, all the ſeveral ways of juſt 
examination of the truth ſhould be uſed, have alſo moſt carefully inform- 
ed themſelves of all former judgments and precedents concerning this great 
int either way, and have been no leſs careful of the due preſervation of 
is _— juſt Prerogative than of their own Rights. The precedents 
here are of two kinds, either merely matter of Record, or elſe the former 

reſolutions of the Judges, after ſolemn debate in the point. 

This point that concerns precedents, the 1. of Commons have com- 
manded me to preſent to your Lordſhips, which I ſhall as 1 as I may, 
ſo I do it faithfully and perſpicuouſly. To that end, my Lords, before 1 
come to the particulars of any of thoſe precedents, I ſhall firſt remember 
to your Lordſhips, that which will ſeem as a general key for the opening 
and true apprehenſion of all them of Record, without which key, no man, 
unleſs he be vers'd in theentries and courſe of the King's-Bench, can 
poſſibly underſtand them. | | 

In all caſes, my Lords, where any Right or Liberty belongs to the Sub- 
jects by any po itive Law written or unwritten, if there were not alſo a 
remedy by Law, for the enjoying or regaining this Right or Liberty, when 
it is violated or taken from him, the poſitive Law were moſt vain, and to 
no purpoſe; and it were to no purpoſe for any man to have any Right in 
any land or other inheritance if there were not a known remedy, that is, 
an Action or Writ, by which, in ſome Court of ordinary Juſtice, he might 
recover it. And in this caſe of Right of Liberty of Perſon, if there were 
not a remedy in the Law for regaining it, when it is reſtrained, it were of 
no purpoſe to ſpeak of Laws, that ordain it ſhould not be reſtrained. There- 
fore in this caſe alſo, I ſhall firſt ſhew.you the remedy that every Freeman 
is to uſe for the regaining of his Liberty, when he is againſt Law impriſon- 
ed, that ſo upon the legal courſe and form to be held in uſing that remedy, 
the precedents or judgments upon it, for all Judgments of Record riſe out of 
this remedy, may be eaſily underſtood. There are in Law divers remedies 
for inlarging of a Freeman impriſoned, as the Writs of Odis & atia, and of 
Hemine replegiando, beſides the common or moſt known Writs of Habeas 


he firſt two Writs are to be directed to the Sheriff of the County, and 
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| through a, and defire by himſelf, 


| bailed, nor diſcharged from the priſon whence he is brought, then he is 
| remanded or ſent back again, there to continue, until by courſe of Law he 
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remedy for him thin is impriſoned by the ſpecial TION of the King. 
the Lords of the Privy-Coundcil, a ſhewing cauſe of the commitment; 
neither is there in the Law any ſuch thing, nor was there ever mention of 
any ſuch thing in the Laws of this land, as'z Petition of Right to be uſed 
in ſuch caſes for Liberty of the Perſon, nor is there any legal courle for iti 
lar t to be taken in ſuch caſes; howſoever the contrary hath upon ng 
round or colour of Law been pretended. Now, my Lords, if any man be 
o impriſoned by any ſuch command, or otherwiſe, in any priſon — 9 
or any other in his behalf, this 
Mrit of Habeas Corpus for the purpoſe in the Court of King's-Bench, the 
Writ ts to be granted to him, and ought not to be denied him, no otherwiſe 
than another ordinary original Writ in the Chancery, or other common 
proceſs of Law may be denied; which amongſt other things the Houſe re- 
ſolved alfo, upon mature deliberation, and I was commanded to let ye 
Lordſhips know ſo much. This Writ is directed to the Keeper of the 
| priſon, in whoſe cuſtody the priſoner remains, commanding him that after 
a certain day, he bring in the body of the priſoner, ad ſubjictend. & recipi- 
end. juxta guad curia confideraverit, &c. una cum cauſa captionts & detenti- 
onis ; and oftentimes una cum cauſa detentionis only, caption is being omitted. 
The keeper of the priſon thereupon returns by what Warrant he detains 
the priſoner, and with his return filed to his Writ, brings the Priſoner to the 
Bar at the time appointed ; when the return is thus ide, the Court judgeth 
of the ſufficiency or inſufficiency of it, only out of the body of it, without 
having reſpect unto any other thing whatſoever ; that is, they ſuppoſe the 
return to be true whatſoever it be : if it be falſe, the priſoner may have his 
action on the Caſe againſt the Goaler that brought him. Now, my Lords, 
when the priſoner comes thus to the Bar, if he deſire to be bailed, and that 
the Court upon the view of the return think him in Law to be bailable, then 
he is always firſt taken from the Keeper of the priſon that brings him, and 
committed to the Marſhal of the King's-Bench, and afterwards bailed, and 
the entry perpetually is Committitur Mariſcallo & poftea traditur in Bal; 
for the Court never bails any man, until he firſt becomes their own priſoner, 
and be in Cuſtodia MariſcalP of that Court. But if upon the return of the 
Habeas Corpus, it appear to the Court, that the priſoner ought not to be 


PAR nee,, . 


may be delivered; and the entry in this caſe is Remittitur guouſque ſecundum 
legem deliberatus fuerit, or Remittitur quouſque, c. which is all one and 
the higheſt award or judgment that ever was or can be given upon an Habeas 
Corpus. But if the Judges doubt only whether in Law they ought to take 
him from the priſon whence he came, or give a day to the Sheri to amend 
his Writ, as often they do, then they remand him only during the time of 
their doubt, or until the Sheriff hath amended his return, and the entry up- 
on that is Remittitur only, or Remittitur priſene pred. without any more. 
And ſo remittitur generally is of far leſs moment in the award upon the 
Habeas Corpus, than remittitur quouſque, c. how ſoever the vulgar opinions 
raiſed out of the late Judgment be to the contrary. All theſe t ings are of 
moſt known and conſtant uſe in the Court of King's- Bench, as it cannot 
be doubted but your Lordſhips will eaſily know from the grave and learn- 
ed my Lords the Judges. 8 

Theſe two courſes, the one of the entry of Comittitur Mariſcall. & poftea 
traditur in Ballium, and the other remittitur quouſque, &c, & remittitur ge- 
nerally, or remittitur priſone pred. together with the nature of the Habeas 
Corpus, thus ſtated; it will be eaſier for me to open, and your Lordſhips 
to obſerve, whatſoever ſhall occur to the purpoſe in the precedents of Re- 
cord, to which I ſhall come now in the particular. But before I come to 
the precedents, I am to let you know the reſolutions of the Houſe of Com- 
mons touching the enlargement of a man committed by the command of the 
King, or the Privy- Council, or any other, without cauſe ſhewed of ſuch 
commitment: it is thus; That if a Freeman be committed or detained in 
priſon, or otherwiſe reſtrained by the command of the King, the Privy- 
Council, or any other, and no cauſe of ſuch commitment, detainer, or 
reſtraint be expreſſed, for which by Law he ought to be committed, de- 
tained or reſtrained ; and the ſame be returned upon an Habeas Corpus 
granted for the party, then he ought to be delivered and bailed. 
This reſolution, as it is grounded upon the Acts of Parliament already 
ſhewn, and the reaſon of the Law of the Land, which is committed to the 
charge of another, and anon alſo to be opened to you, is ſtrengthened alſo 
by many Precedents of Record. "x 

But the Precedents of Record that concern this point are of two kinds, 
for the Houſe of Commons hath informed itſelf of ſuch as concern it either 
way. The firſt, ſuch as ſhew expreſsly, that Perſons committed by the 
command of the King, or of the Privy-Coupeil, without other cauſe ſhew- 
ed, have been 0 . upon bail when they prayed it; whence it appears 
clearly, that by the Law, they are bailable, and ſo by Habeas Corpus to be 
ſet at liberty: for tho' they ought not to have been comhitted without a 
cauſe ſhewed of the commitment, yet it is true that the feverend Judges 
of this Land did pay ſuch reſpect to ſuch commitments, by the command 
of the King, or of the Lords of the Council, (as alſo to the commitment 
ſometimes of inferior perſons) that upon the Habeas Corpus, they rarely 
uſed abſolutely to diſcharge the perſons inſtantly, but only to enlarge them 
upon bail; which ſufficiently ſecures and preſerves the Liberty of the Sub- 
ject, according to the Laws that your Lordſhips have already heard, nor 
in any of the caſes is there any difference made between ſuch commitments 
by the Lords of the Council, that are incorporated with him. The ſecond 
kind of precedents of Record are, ſuch as have been pretended to prove the 
Law to be contrary, and that perſons ſo committed ought not to be ſet at 
liberty upon bail, and are in the nature of objections out of Record. 
I ſhall deliver them ſummarily to your Lordſhips with all faith, and alfo 
true copies of them; out of which it ſhall appear clearly to your Lord- 
ſhips, that of thoſe of the firſt kind, there are no leſs than twelve, mot full 
and directly in the point, to prove that perſons ſo committed are to be deli- 
vered upon bail: and amongſt thoſe of the other kind, there is not ſo much 
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9 or Corpus cum cauſa, as it is al ſo called. 


lie in ſome particular caſes, with which it would be untimely for me to 


trouble your Lord | 
to my charge, But that Writ of Habeas Corpus, os Corpus cum cauſa, is 
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Re Eſt of the Grlt kind is of Ed. III's time, it is in Paſche 18 £4. 
II. „ The caſe was thus: | : 


25 molt of the King's commands in thoſe times were) one Jobn de Bil- 
| Jergyman, to the priſon of the Tower, without any cauſe 

ewed of the commitment. The Licutenant of the Tower is commanded 
to bring bim to the King's-Bench, where he is committed to the Mar- 
al; but the. Court aſks of the Lieutenant, if there were any cauſe to 
Keep this Bilde/ton in priſon, beſides that commitment of the King; he 
anſwered no: whereupon the Roll ſays, quia videtur cur. cy ba ſuffi- 
cient. non efſe cauſam pred. Johan. de Bildeſlen in priſona Dom. Regis hic de- 


tinend. idem Fohannes admittitur per manucaptionem Wilkelmi de IV/akefield, 


| and ſome others, where the Judgment of the point is fully declared in the 


ve int. —_— | 
= "The ſecond, in the firſt kind of precedents of Record, is in the time of 
H. VIII. one Jobn Parker's Caſe, who was committed to the Sheriff of 
| Londen, pro ſecuritate pacis, at the ſuit of one Brinton, ac pro ſuſpicione fe- 


ln committed by him in Gloucefterſbire, ac per mandatum Dom. Rs. he is 
committed to the Marſhal of the ing's-Bench, & poten iſſo eodem termi- 
1 traditur in Ball. Here were other cauſes of the commitment, but 


| plainly one was by the command of the King, ſignified to the Sheriffs of 


Landon, of which they took notice; but ſome have interpreted this, as if 
the commitment had been for ſuſpicion of felony by the command of the 


| King, in which caſe it is agreed of all hands, that the priſoner is bail- 


able; but no man can think ſo of this precedent, that obſerves the con- 
text, and underſtands the Grammar of it, wherein molt plainly ac per man- 
datum dom. Regis hath no reference to any other cauſe whatſoeyer, but is 


| a ſingle cauſe enumerated in the return by itſelf, as the Record clearly 


ſheweth ; it is in 22 H. VIII. Rot. 37. 
The third is of the ſame King's time, it is 35 H. VIII. Ret. 33. Jobn 
Binci's Caſe ; he was committed by the Lords of the Council pro ſuſpi- 
cione feloniee ac pro aliis cauſis illss moventibus, qui committitur Mariſcallo et 
immediate ex gratia curiæ ſpeciale traditur in Bal”, They committed him 
for ſuſpicion of felony, and other cauſes them thereunto wg ay where- 
in there might be matter of State, or whatſoever elſe can be ſuppofed, 
and plainly the cauſe of their commitment is not expreſſed ; yet the 
Court bailed him without having regard to theſe unknown cauſes 
But it has indeed ſome difference 
from either of thoſe other two that precede, and from the other nine alſo 
that follow ; for it is agreed, that if a cauſe be expreſſed in the return, 
inſomuch that the Court can know why he is committed, that then he 
may be bailed, but not if they know not the cauſe. Now if a man is 
committed for a cauſe expreſſed, et pro aliis cauſis Dominos de Concilia mo- 
ventibus ; certainly the Court can no more know in ſuch a caſe what the 
cauſe is than any other. | 
The fourth of theſe is in the time of Queen Mam, it is Paſch. 2 & 3. P. 
& Mar. Rot. 58. Overton's caſe : Richard Overton was returned upon an 
Habeas Corpus, directed to the Sheriffs of London, to have been committed 
and detained per mandatum prænobilium Dominorum honorabilis Concilii Do- 
minorum Regis et Reginæ, qui commititur Marr. & immedia tetraditur in Ball”. 
In anſwer to this precedent, or by way of objection to the force of it, it 


hath been ſaid, that this Overton at this time ſtood indicted of High- 


Treaſon, It is true, he was ſo indicted, but that appears in another Roll, 
that hath no reference to the Return, as the Return hath no reference to 
that Roll; yet they that object this againſt the force of this precedent, 
ſay, that becauſe he was indicted of Treaſon, therefore though he was 


| committed by the command of the Lords of the Council, without cauſe 


ſhewed, yet he was bailable for the Treaſon, and upon that was here 
bailed : than which objection nothing is more contrary, either to law or 
common reaſon. It is moſt contrary to Law, for that clearly every Re- 
turn is to be 2 by the Court out of the body of itſelf, and not by 


any other collateral or foreign Record whatſoever. Therefore the o:atter 


of the Indictment here, cannot in Law be cauſe of bailing of the priſoner; 
and ſo it is adverſe to all common reaſon, that if the objection be admitted, 

follow, that whoſoever ſhall be committed by the 
King, or Privy-Council, without cauſe ſhewed, and be not indicted of 
Treaſon, or ſome other Offence, may not be enlarged, by reaſon of 
ſuppoſition of matter of State. But that whoſoever is ſo committed, and 
withal ftands ſo indicted, though in another Record, may be enlarged, 
whatſoever the matter of State be for which he was committed. The 
abſurdity of which aſſertion needs not a word for further confutation, as 
if any of the Gentlemen in the laſt judgment, ought to have been the 
ſooner delivered, if he had been alſo indicted of Treaſon ; if ſo, Tray- 


tors and Felons have the higheſt privilege in perſonal liberty, and that 


above all other ſubjects of the Kingdom. 
The fifth of this kind is of Queen Mary's time alſo, it is Paſch. 4 & 


5 P. & Mar. Rot. 45. the Caſe of Edward Newport : He was — . — 


into the King's-Bench,by Habeas Corpus out of the Tower of London, 


Cum cauſa, vg coy e x per mandatum Concilii Dominæ Reginæ, 


gui committitur Marr. & immediate traditur in Ballium. 

To this the like anſwer has been made, as to that other caſe of Over- 
ton's next before cited ; they ſay that in another Roll of another Term of 
the ſame years it appears he was in queſtion for ſuſpicion of coining, and 
it is true he was ſo; but the return, and his commitment mentioned in it, 
have no reference to any ſuch offence, nor hath the bailment of him re- 
Jation to any thing, but to the abſolute commitment by the Privy-Coun- 
eil: So that the anſwer to the like objection made againſt Overton's caſe, 

/ 

The ſixth of theſe is of Queen Elizabeth's time, Mich. g El. Rot. 35. 
the caſe of Tho. Laurence; this Laurence came in by Habeas Corpus, re- 
3 the Sheriffs of London, to be detained in priſon per mandat. 
Concilii Domine Reginæ, qui committitur Marr. & ſuper hoc traditar in Ballium. 

An objection hath been invented againſt this alſo; it hath becn ſaid, 
nat this man was pardoned, and indeed it appears ſo in the margin of 
the Roll, where the word pardonatur is entered: but clear] y his enlarge- 
ment by bail was upon the body of the return only, unto which that 
note of pardon in the margin of the Roll hath no relation at all; and 

an any man think, that a man pardoned (for what offence ſoever it be) 


relating Zo tbe Liberty | of the 5 ubjeci. 


—_— 


might not as well be committed for ſome Arcanum, or matter of State, 
as one that is not pardoned, or out of his gran; _— no pardon ? 
The ſeventh of theſe is in the ſame year, and of Zfer-Term following: 


it is P. 9. Ret. 68. Rob. Conſtable's cafe : He was brought by Habeas - 


Corpus out of the Tower; and in the return it appeateth he was com- 
mitted there, per mandatum privati Ouncilii Dominæ Regine, qui tommittitur 


(158) 


Marr. & po/tea iſto endem ter? traditur in Ball'. The like 3 hath 


been made to this, as that before of Laurence; but the ſelf- 
clearly ſatisfies for them both. 

The eighth is of the ſame Queen's time, in Paſch 20 El. Rot. 72. Fohn 
Browning's caſe. This Browning came by Habeas Corpus out of the Tower, 
whither he had been'committed, and was returned to have been committed, 
per privat. Concil, Domine Reginæ, qui committitur Marr. & p flea iſto eo- 
dem termino traditur in Bail, To this it hath been ſaid, that it was done 
at the Chief-Juſtice Mray's Chamber, and not in the Court: and thus 
the authority of the precedent hath been leſſened or ſlighted. If it had 
been done at his Chamber, it would have proved at leaft this much, that 
Sir Chrift:pher Wray, then Chief-Juſtice of the King's-Bench, being a 
grave, learned, and upright Judge, prey the law to be ſo, did bail 
this Browning, and enlarge him, and even ſo far the precedent were of 
value enough; but it is plain, that though the Habea, Corpus were re- 
turnable, as indeed it appears in the Record itſelf, at his Chamber in 
Serjeants-Inn, yet he only committe] him to the King's-Bench preſently, 
and referred the conſideration of enlarging him to the Court, who after- 
ward did it: For the Record ſays, Et p:/tea iſts eodem termino traditur in 
Ball. which cannot be of an enlargement at the Chief-Juſtice's Chamber, 

The ninth of this firſt kind is Hill. 40 El. Rot. 62. Edward Harecourt's 
caſe ; he was impriſoned in the Gatehouſe, and that per Dominos de privato 
Concilio Dominæ Regine pro certis cauſis eos moventibus & ei ignotis and up- 
on his Habeas Corpus was returned to be therefore only detained, Qui 
committitur Marr. & p:ftea iſto eodem ter mins traditur in Ball. To this ne- 
ver any Colour of anſwer hath been yet offered. 

The tenth is Catiſbie's caſe in the Vacation after Hill. Term, 43 El. 


ame anſwer 


Rot. Robert Cateſdie was committed to the Fleet per warrantum diverſor. 


prænobilium viror. de privato concilio Dominæ Regine ; he was brought be- 

fore Juſtice Fenner, one of the then Juſtices of the King's- Bench by 

Habeas Corpus at Winchefter-h:uſe, Southwark ; Et commiſſ. fuit Murr. per 

prefat. Edwardum Fenner, & ſlatim traditur in Ball. | 
he eleventh is Rich. Beckwith's caſe, which was in Hl. twelfth of 

King James, Rot. 153. He was returned upon his Habeas Corpus to have 

been committed to the Gatehouſe by divers 2 

Qui committitur Murr. & poſlea iſto eodem termina traditur in Ball. 

To this it hath been ſaid by ſome, that Beckwith was bailed upon a let- 


ter, written by the Lords of the Council to that purpoſe to the Judges; 


but it appears not that there was ever any letter written to them to that 
purpoſe : which though it had been, would have proved nothing againſt 
the authority of the Record ; for it was never heard of, that Judges were 
to be directed in point of Law by letters from the Lords of the Council, 
although it cannot be doubted, but that by ſuch letters ſometimes they 
have been moved to bail men, that would or did not aſk their enlarge- 
ment without ſuch letters, as in ſome examples I ſhall ſhew your Lord- 
ſhips among the precedents of the ſecond kind. 

The twelfth and laſt of theſe is that of Sir Tho. Monſon's caſe; it is 
Mich. 14 Fac. Rot. 147. He was committed to the Tower per warrantum 
a diverſis Dominis de privato Concilio Domini Regis lcum tenenti direttum ; 
and he was returned by the Lieutenant to be therefore detained in priſon, 
qui committitur Marr. & ſuper trad tur hoc in Ball. 

To this it hath been anſwered, that every body knows by common 
fame, that this Gentleman was committed for ſuſpicion of the death of 
Sir Tho. Overbury, and that he was therefore bailable ; a moſt ſtrange in- 
terpretation, as if the body of the Return and the Warrant of the Privy- 
Council ſhould be underitood, and adjudged out of fame only. Was 
there not as much a fame, why the Gentlemen, that were remanded in 
the laſt judgment, were committed, and might not the ſelf-ſame reaſon 


ords of the Privy-Council ; 


* 


have ſerved to enlarge them, their offence (if any were) being I think 


much leſs than that for which this Gentleman was ſuſpected? 

And thus I have faithfully opened the number of twelve precedents, 
moſt expreſs in the very point in queſtion, and cleared the objections that 
have been made againſt them, 

And of ſuch preceJents of Record as are of the firſt kind, which prove 
amy the practice of former ages, and judgment of the Court of King's 

ench, in the very point, on the behalf of the Subject, my Lords, hi- 
therto. | 

I come next to thoſe of the ſecond kind, or ſuch as are pretended, 
that perſons ſo committed are not to be enlarged by the Judges upon the 


Habeas Corpus brought, but to remain in priſon ſtill at the command of. 


the King or the Privy-Council. 

Theſe are of two natures ; the firſt of theſę are, where ſome aſſent of 
the King or the Ptivy-Council appears upon the enlargement of a priſoner 
ſo committed; as if, that becauſe ſuch aſſent appears, the enlargement 
could not have been without ſuch aſſent. 

The fecond of this kind, are thoſe which have been urged as expreſs 
teſtimonies of the Judges denying bail; and in ſuch caſes, I ſhall open 
theſe alſo to your Lordlhips: which being done, it will moſt clearly ap- 
pear, that there is nothing at all in any of theſe, that makes any thing 
at all againſt the Ref Jution of the Houſe of Commons, touching this 
point; nay, it is ſo far from their making any thing againſt it, that ſome 
of them add good weight alſo to the proof of that reſolution. 

For thoſe of the firſt nature of this ſecond kind of precedents, they be- 
gun in the time of H. VII. 7%. Brugge, and divers others were impri- 
ſoned in the King's-Bench ad mandatum Dam. Regis, they never fought re- 
medy by Habeas Corpus, ar otherwiſe, for aught appears: But the Roll 
ſays, that Dominus Rex relaxavit mandainm, and fo they were bailed. 
But can any man think, that this is an Argument either in Lau. 
or common reaſon, that therefore they could not have been bailed with- 
out ſuch aſſent? It is common in cates of common perſons, that one be- 


ing in priſon for ſurety of the peace cr the like, at the ſuit of another, 


is bailed upon the releaſe of the party plaintiff; can it follow, that 
therefore he could not have been bailed without ſuch releaſe? Nothing 
is more plain than the contrary. It were the ſame thing to ſay, that if it 


ape 


(159) „ 
: appear, that if a plaintiff be non-ſuit, therefore unleſs he had been non- 
have been barr'd in the ſuit. The caſe laſt cited is 


ſuit, he could not 

A H. VII. rap . „„ . 
Ihe very like is in the ſame year, Hill. 7 H. VII. Rat. 13. The caſe of 

Will. Bartholomow, Mill. Chaſe, and divers others, and the ſelf- ſame anſwer, 
that is given to the other, clears this . 
So in the ſame year, Paſe#, 7 H. VII. Rot. 18. John Beomand's caſe is 
the ſame in ſubſtance with thoſe other two, and the ſelf-ſame anſwer alſo. 


ſatisfies, that clears them. | . | 5 N 
The next caſe is, Mich. 22 H. VII. Rot. 8. T Yew's caſe; he was 


committed ad ſec, pacis, for the ſecurity of the peace, at the ſuit of one 
Freeman, and: beſides, ad mandatum Dom. Regis. And firſt, Freeman relax- 
avit ſec. pacis, and then Sir James Hobbard, the then King's Attorney-Ge- 
neral, relaravit mandatum Dom. Regis; and hereypon he is bailed. The 
relcaſe of the King's Attorney no more proves that he could not have been 
_ enlarged without ry releaſe or aſſent, than that he could not have been 
bailed without releaſe of ſurety of the peace by Freeman. 

The very like is in Hill. 9 H. VII. Rot. 14. The caſe of Humphry 
Brocbe, which proves no more here than the reſt of this kind already cited, 
Then for this point alſo, Broome's caſe of Queen Elizabeth's time, is 
Trin. 39 El. Rot. 128. Laurence Broome was committed to the Gatehouſe 
per mandatum Dom. Concilii Dominæ Reginæ, and being returned fo upon 
the Habeas Corpus, is firſt committed to the Marſhalſea as the courſe is, 
and then bailed by the Court ; which indeed is an expreſs precedent, that 
might perhaps well have been added to the number of the firſt twelve: 
which ſo plainly ſhews the practice of enlarging priſoners in this caſe, by 
judgment of the Court upon the Habeas Corpus. But it is true, that in the 
Scrolls of that year, where the bails are entered, but not in the Record 
of the Habeas Corpus, there was a note, that this Broome was bailed per 


mandatum privati Concilii ; but plainly this is not any kind of Argument, | 


that therefore in law he might not have been otherwiſe bailed. 
The ſelf-ſame is to be ſaid of another of this kind, in Mich. 40 El. Rot. 
7. Wenden's caſe. Tho. Menden was committed to the Gatehouſe by the 
. and the Lords of the Council pre certis cauſis generally; he is 


1 
brought by Habeas Corpus in tothe King's-Bench, and bailed by the Court. 


But it is ſaid, that in the Scrolls of that year, it appears that his enlarge- 
ment was per conſenſum Dom. privati Cancilii; and it is true that the Queen's 
Attorney did tell the Court, that the Lords of the Council did atlent to 
it, Folſows it therefore, that it could not have been without ſuch aſſent! 
Next is Hill. 43 El. Rot. 89. when divers Gentlemen of ſpecial Quali- 
ty were impriſoned by the command of the Privy-Council ; the Queen be- 
ing graciouſly pleaſed to enlarge them, ſends a commandment to the Judges 
of the King's-Bench, that they ſhould take ſuch a courſe, for deliverin 
them upon bail as they ſhould think fit: and they did ſo, and enlarge 
them upon Writs of Habeas Corpus. Follows it therefore, that this might 


not have been done by Law, if the parties themſelves had deſired it? 


So in Trin. 1 Fac. rot. 30. Sir John Bracket being committed to the 


Gatehouſe, is returned to ſtand committed per mandatum privati Concilii, 
and he is inlarged virtute warranti a Concilio prædicto. But the ſame anſwer 
that ſatisfies for the reſt before cited, ſerves for this alſo. 

The laſt of theſe, is Reyner's caſe, in Mich. 12 Fac. rot. 119. He was 
committed to the Gatehouſe by the Lords of the Council, and being 
brought into the King's-Bench by Habeas Corpus, is inlarged upon bail; 
but this they ſay was upon a letter written from one of the Lords of the 
Council to the ee It is true, that ſuch a letter was written, but the 
anſwer to the former precedents of this nature, are ſufficient to clear this alſo. 


And in all theſe obſerve, 
1. That it appears not, that the party ever deſired to be inlarged by the 


Court, or was denied it. | 

2. Letters either from the King or Council cannot alter the law in any 
caſe : ſo that hitherto nothing hath been brought on the contrary part, 
that hath any force or colour of reaſon in it. | 

We come now, my Lords, to thoſe precedents of the other nature cited 
againſt the liberty of the ſubject : that is, ſuch as have been uſed to miſ- 
like the perſons ſo committed may not be inlarged by the Court, 

They are in number eight, but there is not one of them that proves 
any ſuch thing, as your Lordſhips will plainly fee upon opening them. 

he firſt four of them are exactly in the ſame words, ſaving that the 
names of the perſons and the priſons differ; I ſhall therefore recite them 
all one after another, and then clear them together. 

The firſt is Richard Everard's caſe, Hill. 7 Hen. VII. rot. 18. He and 
others were committed to the Marſbalſaa of the Houſhold, per mandatum 
domini Regis, and ſo returned upon a Habeas Corpus into the King's-Bench ; 
whereupon the entry is only Qui commiititur Marr, Cc. 

The ſecond is Hill. 8 Hen. VII. Richard Cherry's caſe; he was committed 
to the Mayor of Minaſer, per mandatum dimini Regis, and fo returned upon 
a Habeas Corpus; and the entry is only, Qui committitur Marr. &c. 

The third is Hill. g Hen. VII. rot. 14. Chriſtopher Burton's caſe, who was 
committed to the Marſbalſea of the Houſhold, per mandatum domini Regis, 
and ſo returned upon his Habeas Corpus; and the entry is likewiſe, Qui 
committitur Marr. &c. LEN 

The fourth is Geerge Urſwick's caſe, Paſ. 19. Hen. VII. rot. 19. He was 
committed to the Sheriffs of London, per mandatum domini Regts, and re- 
turned ſo upon his Habeas Corpus, Qui committitur Marr. &c. 

Theſe four have been uſed principally, as expreſs precedents, to prove 
that a priſoner ſo committed cannot be enlarged ; and perhaps at the firſt 
ſight, to men that know not, and obſerve not the courſe and entries of the 
Court of King's-Bench, they may be apprehended to prove as much : but 
in truth they rather prove the contrary, at leaft there is no colour in them 
of any ſuch matter as they have been uſed for. To which purpoſe I be. 
ſeech your Lordſhips to call to your memories, that which I firſt obſerved 
to you touching the courſe of that Court. Where a priſoner is brought 
in by Habeas Corpus, he is (if he be not to be remanded) firſt committed to 
the Marſhal of the Court, and then bailed as his caſe requires. This is 
ſo certain, as it can never be otherwiſe. Now theſe men being thus com- 
mitted by the expreſs command of the King, are firſt, you ſee, taken from 
the priſons whither they were firſt committed ; wherein you may obſerve, 


* 


| ſuch'a caſe, it might be as needful in point of State, to have the priſone; 


remain in the. priſon, where the King by ſuch an abſolute command com. 
mitted him, as to have him at all committed. When they have taken then; 
from the priſons where before they were, they commit them to the Mar- 
ſhal of their own Court, which is but the firſt ſtep to bailing them. Now 
it appears not indeed that they were bailed, for then Traditur in Ball. had 
followed, but nothing at all appears that they were denied it; perhaps th 
never aſked it, perhaps they could not find ſuch as were ſufficient to bal 
them. And in truth, whenſoever any man is but removed from any pri. 
ſon in England (though it be for debt or treſpaſs only ) into that Court, the 
entry is but in the ſelf-ſame ſyllables as in theſe four caſes. ty 
And in truth if theſe proceedings did prove, that any of the priſoners 
named in them were not bailable, or had been thought by the Court not 
to have been bailable ; it will neceſſarily follow, that no man living that 
is ordinarily removed from any priſon into the King's Bench; or chat i; 
there upon any ordinary action of debt, or action of treſpaſs, could be bail. 
ed; for every man that is brought thither, and riot remanded, and every man 
that is arreſted but for a debt or treſpaſs, and was returned into that Court 
is likewiſe committed to the Marſhal of that Court, and by the ſelf-ſame 
entry, and not otherwiſe; yet theſe four have been much ftood on, and 
have ſtrangely miſled the judgment of ſome that did not, or would not 
ſeem to underſtand the courſe of that, Court. g ; 

The fifth of this nature is Edward Page's caſe; it is Tr. 7 Hen. VIII. 


| This might have been well reckoned with the former four, had not the 


miſentry of the Clerk only made it vary from them. Edward Page was 
committed to the Marſbalſea of the Houſhold, and that per manditum domin; 
R-gis, and returned to be therefore detained, and the entry, is Dai commit- 
titur Marr. Hoſpitii Dom. Regis. This word Marr. is written in the Margin 
of the roll; this hath been uſed to prove, that the Judges remanded this 
priſoner ; if they had done fo, the remanding had been only while they ad- 
viſed, and not any ſuch award which is given when they adjudge him not 
bailable. But in truth the word Committ:tur ſhews, that there was not any 
remanding of him, nor doth that Court ever commit any man to the Mar- 
ſhalſea of the Houſhold: and beſides, the word Marr. for Mareſcallo in the 
margin, ſhews plainly that he was committed to the Marſhal of the King's- 
Bench, and not remanded to the M#þ1lſee of the Houſhold ; for ſuch entr 
of that word in the margin, is perpetually in caſes of tha: nature, "or 
they commit a man to their own prilon, and fo give him the firſt ſtep to 
bailment, which he may have if he aſk it, and can find bail. And doubt- 
leſs theſe words of Heſpitii præd. were added by the error of the Clerk 
for want of diſtinction in his underſtanding, from the Marr. of the King's- 
Bench, to the Marſhal of the Houſhold. OY 
The ſixth of theſe is Thomas Caſar's caſe; it is 8 Fac. rot. 99. This 
Cæſar was committed to the Marſbalſea of the Houſhold, per mandatum do- 
mini Regis, and returned to be therefore detained, and indeed a remittitur is 
in the roll, but nota remitritur quouſque, but only that kind of remittitur which 
is only ufed while the Court adviſes. And in truth this is ſo far from 
proving any thing againſt the reſolution of the Houſe of Commons, that it 
appears that the opinion of the reverend Judges of that time was, that the 
return was inſufficient, and that if it were not amended, the priſoner ſhall 
be diſcharged. For in the Book of Rules in the Court of Mich. Term 
when Cæſar's caſe was in queſtion), they expreſsly ordered, that if the Stew- 
ard's Marſhal did not amend their return, the priſoner ſhould be abſolute! 
diſcharged : the words of the rule are, Ni Seneſcallus & Mareſcal. H, 
pitii domini Regis ſufficienter returnaverint breve de Habeas Corpus Thea Cæſar 
dier. mercur. prox. poſt quindenam ſcilicet Martin. def. eronerabitur. And this 
is alſo the force of that precedent, but yet there hath been ar. interpreta- 
tion upon this rule. It hath been ſaid that the Judges gave this rule, be- 
cauſe the truth was, that the-return was falſe, and that it was well known 
that the priſoner was not committed by the immediate command of the 
King, but by the command of the Lord-Chamberlain, and thence (as it 
was ſaid) they made this rule; but this kind of interpretation is the firſt 
that ever was ſuppoſed, that Judges ſhould take notice of the truth or 
en of m N 3 than the body of the return could inform 
them. And the rule itſelf ſpeaks plainly of the ſufficiency onl 
of the truth or falſhood of "1 1 E 
The ſeventh of theſe, is the caſe of Fames Deſmai/tres, Edward Emerſan, 
and ſome others that were Brewers, and were committed to the Marſbalſu 


Corpus : and it is true, that the roll ſhews that they were remanded, but 
the remanding was only upon adviſement. And indecd the grave and up- 


manding, any ſuch miſtake might be, as might perhaps miſlead poſterity 
in ſo great a point, that they would expreſsly have this word (immediati) 
added to the Remittitur, that ſo all men that ſhould meet with the roll 
might ſee, that it was done for the preſent only, and not upon any debate 
of the queſtion. And beſides, that there is no guouſque to/it, which is uſu- 
ally added, when the higheſt award upon debate or reſolution of this kind 


is given by them. 


Samuel Saltonſlall was committed to the Fleet, per mandatum domim Regis; 
and beſides, by the Court of Chancery, for diſobeying an order of tha 
Court, and is returned upon his Habeas Corpus, to be therefore detained. 
And it is true that a Remittitur is entred in the roll, but it is only a remit 
titur priſonæ predit?, without guonſque ſecundum legem deliberatus fuer : and 
in truth it appears on the Record, that the Court gave the Warden of tix 
Fleet three ſeveral days at ſeveral times to amend his return, and in the 
interim remittitur priſanæ pred'. Certainly if the Court had thought tha 
the return had been good, they would not have given ſo many ſeveral dajs 
to have amended it; for if that mandatum dmini Regis had been ſufkicient 
in the caſe, why need it to have been amended ? 

The ninth and laſt of theſe is, Tr. 1 P rot. 71. the caſe of the ſame $! 
Samuel Saltonflall : he is returned by the\ arden of the Fleet, as in the caſe be- 
fore, and generally, remittitur is in the roll, which proves nothing at all, thi! 
therefore the Court thought he might not by law be inlarged; and beſide, 
in both caſes he ſtood committed alſo for diſobeying an order in the Chance!) 

Theſe are all that have been pretended to the contrary in this great poin; 
and upon the view of them thus opened to your Lordſhips, it is plait 


my Lords, that if a general ſuſpicion of matter of State were of force in 


of the Houſhold, per mandatum domini Regis, and fo returned upon Haleu iſ 


right Judges of that time were ſo careful, leſt upon the entry of the re- 


he eighth of theſe is, the caſe of Salten/tall ; it is Hil. 12 Fac. Sit 
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| repreſent it to your Lordihips by reading it, than by opening it. | 


that there is not one, not ſo much as one at all, that proveth any ſuch 
— , as that perſons committed by the command of the King, or the 


Lords of the Council without cauſe ſnewed, might not be enlarged; but 


indeed the moſt of them expreſsly prove rather the contrary. 4 
; Now, my Lords, having * ne through the precedents of Record, 
that concern the point of either ſide, before 1 come to the other kind of | 

recedenis, which are the ſolemn reſolutions of Judges in former times, | 

ſhall (as I am commanded alſo by the Houſe of Commons) repreſent un- | 
to your Lordſhips ſomewhat elſe they have thought very conſiderable ; | 
with which they met, whilſt they were in a moſt careful enquiry of what- | 
ſoever concerned them in this great queſtion. _ TEE | | 

it is, my Lords, a draught of an entry of a judgment in that great caſe 

lately adjudged in the Court of King's-Bench, when divers Gentlemen im- 
p:2fonrd per. ſpeciaie m ndatum domini Regis, were by the award and order of 
the Court, after ſolemn debate, ſent back to priſon, becauſe it was ex- 
pretsly ſaid, they could not in Juſtice deliver them, tho” they prayed to be 
bailed. The caſe is famous, and well known to your Lordſhips, therefore 
1 need not further to mention it: as yet indeed there is no judgment en- 
tered upon the roll, but there is room enough for any kind oi judgment 
to be entered. But, my Lords, there is a form of a judgment, a moſt 
unuſual one; ſuch a one as never was in any ſuch caſe before (for indeed 
there was never before any caſe ſo adjudged), and thus drawn on by a chief 
Clerk of that Court (by direction of Mr. Attorney- General), as the Houſe 
was informed by the Clerk, in which the reaſon of the judgment, and te- 
manding of thoſe Gentlemen, is expreſſed in ſuch ſort, as if it ſhould be 
declared upon Record for ever, that the Jaws were, that no man could 
eyer be inlarged from impriſonment tat ſtood committed by ſuch an ab- 
ſolute command. | i 

The draught is only in Sir John Heveningbam's caſe, being one of the 
Gentlemen that was remanded, and it was made for a form for all the reſt. | 
The word: of it are after the uſual entry of a Curia advijare vult for | 
time; That vis retur. predict. nec non diverſis antiquis records in Curia hic 
remanent. conſi miles caſus continentibus, maturaq; deliberatione, inde prius habita, 
ev quod nulla ſpecialis cauſa captionis ſrve detentionis pred. Johannis exprimitur, 
fed generaliter quod d:tentus g in priſona prad'. per ſpeciale mandatum domint 
Regis, ideo pred. Fohunnes remittitur prefat. cuſtodi Marr, Heſpitii pred. ſal- 
wo cuſtediend. quouſg; Sc. that is, guouſque ſecundum legem deliberatus fuerit. 
And if that Court, that is the higheſt for ordinary Juſtice, cannot deliver 
him ſecundum ligem; what law is there, I beſeech you, my Lords, that 
can be fought for in any other inferior Court to deliyer him? Now, my 
Lord+, becauſe this draught, if it were entered in the roll, (as it was pre- 
pared for no other purpoſe) would be as great a declaration, contrary to 
the many Acts of Parliament already cited, contrary to all precedents of 
former times, and to all reaſon of law; to the utter ſubverſion of the high- 
eſt liberty and right belonging to every Freeman of this Kingdom, and 
for that eſpecially alſo it ſuppoſes, that divers ancient records had been 
looked into by the Court in like caſes, by which records their judgments 
were directed; whereas in truth, there is not any one record at all extant 
that with any colour (not ſo much indeed as with any colour) warrants 
the judgment : therefore the Houſe of Commons thought fit alſo, that I 
ſhould, with the reſt that hath been ſaid, ſhew this draught alſo to your. 
Lordſhips. 

I come now to the other kind of precedents, that is, ſolemn reſolu- 
tions of Judges, which being not of record, remain only in authentick 
copies : but of this kind there 1s but one in this caſe, that is the reſolution | 
of all the Judges in the time of Queen Elizabeth, It was in the 34th of 
her reign, when divers perſons had been committed by abſolute command, 
and delivered by the Juſtices of the one Bench or the other ; whereupon it 
was defircd, that the Judges would declare in what caſes perſons commit- 
ted by ſuch command were to be inlarged, which hath been variouſly | 
cited, and variouſly apprehended. | 

The Houſe of Commons, therefore, defiring with all care to inform 
themſelves as fully of the truth of it as poſſibly they might, got into their 


| relating to the Liberty of the SubjeFt. 


(162) 
| The true Cofy of the Precedents of Record, 


later Record. Dom. Regis Caroli in Theſauro Recept. Scaccarii ſui ſub 
_ cuſtodia Dom. Theſaurar, & Camerar. ibidem remanen, viz. Piacita 
coram Domino Rege apud Weſtmonaſt, de Ter* Paſche anno Regi 
Edwatdi III. poſt conquett. Angliz 18. inter alia fic continetur ut ſe- 
quitur. n | 
Rot. 33. Adbuc de termino Paſch. 
Douimvus Rex mandavit dilecto & fideli ſuo Roberto de Dalton Con- 
=. ſtabular* Turris ſuæ London vel ejus locum tenent' bre, ſuum in 
hec verba: Edwardus Dei gratia Rex Angliz, Franciæ, & Dominus 
Hiberniæ dilecto et fideli ſuo Roberto de Dalton Conſtabular' Turris ſux 
London vel ejus locum tenent. ſalutem. Mandamus quod Johannem 
Bildeiton capellan' quem vic. noſtr. London ad mandatum noſtrum apud 
pred. Turrim 1 ab eiſdem reciptatis & in priſona noſtra 1 ur- 
ris London pred. ſalvo cuſtodir' fac* quouſque aliud ſuper hoc duxcrimus 
demandand. teſte meipſo apud Turrim noſtram London zo die Martii 
Anno regni noſtri Angliz 16. Regni vero noſtri Franciæ 30, Et modo 
ſcilt. in Craſt. Aſcen. Dom. anno Regis nunc 8. coram Domino Kege 
apud Weſtminſt. venit Johannes de Wynwick locum tenens pred. Con- 
ſtabular. & adduxit coram Juſticiar' hie in Cur. pred. Johannem de Bil- 
deſton quem ille a prefat. Vicecomit. virtute brevis pred. recepit. &c. Et 
dicit quod ipſe a Domino Rege habuit mandat. ducend. & liberand. corpus 
ipſius Johannis de Bildeſton prefat. Juſticiar. hie, &c. Et queſitum eſt de 
pred. Johanne de Wynwick {i quam aliam detentionis prefat. Johannis de 
Bildeſton habeat Cauſam. Qui dicit quod non niſi bre, pred. tantum. 
Et quia videtur cur. bre. pred. ſufficien. non eſſe predict. Johannis de Bil- 
deſton priſon. Marr* Regis hic retinen. &c. Idem Johannes dimittitur 
per manus Willielm. de Wakefield rectoris Eccle. de Willingham, Jo- 
hagnis de Wynwick in Com. Kanc. Johannis de Norton in Com. Norff. 
Nicolai de Blandefford in Com. Middl. & Rogeri de Bromley in Com. 
Stafford, qui eum manuceperunt habend. eum coram Domino Rege in 
Octabis Sancti Trin. ubicunque &c. viz. Corpus pro corpore &c. Ad 
quas Octabis Sanct. Trin. coram Domino Rege apud Weſtm. ven. pred. 
per manus pred* Et ſuper hoc mandavit Juſticiar. ſuis hie quoddam bre. 
ſuum Clauſ. in hæc verba, Edwardus Dei gratia Rex Angliæ, & Franciz, 
& Dominus Hiberniæ, dilectis & fidel. ſuis Willielmo Scot, & ſociis ſuis 
juſticiar' ad placita coram nobis tenend. aſſignat. ſaltem cum nuper man- 
daverimus dilecto & fideli noſtro Roberto de Dalton Conſtabulat' Turris 
noſtræ London vel ejus locum tenen. quod Johannem de Bildeſton Capel- 
lanum capt. & detent. in priſona Turris pred. per preceptum noſtrum pio 
ſuſpicione contrafactionis magni Sigilli noſtri cum Attachiat, & aliis cauſis 
caption. & detentionem pred. tangent. ſalvo & ſecur' duci fac* coram no- 
bis in Craft, Aſcen. Dom. ubicunque tunc fuiſtemus in Anglia priſonæ 
Mareſcall. noſtr. coram nobis liberand. in eadem quouſque per quendam 
informatorem eſſemus plenius in ſormat. cuſtod. & tuta inde informatione 
red. ulterius pred. ſuper hoc heri fecerimus quod fore viderimus faciend. 
Dany pats legem, & conſuetudinem Regni noſtri Angliæ, nos in caſu quod 
dictus Informator non ven. coram nobis ad informand. nos plenius ſuper 
premiſſ. volentes eadem Johannem ea de cauſa Juſticiar' deferre in hac parte 
vobis mandamus quod ſi pred, Informator in Quinden. Sanct. Trin. prox. 
futur. vel circa non venit ſuper hoc plenius informat, tune advent, ejuſ- 
dem informator is minime expectat, eidem Johanni ſuper hoc heri fac. 
Juſtic. complement. prout fore videritis faciend. ſecundum legem & con- 
ſuetudinem Regni noſtri Angliz, teſte mcipſo apud Weſtminſt. 12 Maii 
Anno Regni noſtri Angliz 18. Regni vero noſtri Franc* quinto. Quo 
quidem bre. reſpect. fact. eſt proclamatio quod ſiquis dictum regem ſuper 
premiſſ. informare vel erga ipſum Johannem proſequi voluerit, quod ve- 
niat. Et ſuper hoc venit pred. W. de Wakefield, Nicholas de Wand(- 
worth, Johannes Brynwyn, Johannes de Longham, Johannes de Norton, 
& Rogerus de Bromley omnes de Com' Midd” & man' pred. Johannem de 
Bildeſton habend. eum coram Domino Rege de die in diem uſque ad pre- 
fat” quinden. Sanct. Trin. ubicurque, &c. Ad quem diem Anno 18. 


hands from a Member of their Houſe, a Book of ſelected caſes, collected 
by a reverend and learned Chief-Juſtice of the Common-Pleas, that was 
one of them that gave the reſolution, which is entered at large in that Book: 
I mean the Lord Chief-Juſtice Anderſon, it is written in the Book with his 
own hand, as the reſt of the Book is, and howſoever it hath been cited, 
and was cited in that great judgment upon the Habeas; Corpus in the King's- 
Bench, as if it had been, that upon ſuch commitments the Judges might 
not bai] the priſoners; yet it is moſt plain, that in the reſolution itſelf no 
ſuch thing is contained, but rather expreſſed the contrary, I ſhall better 


Then it was read here. | See ante 147, 148.] 


coram Domino Rege apud Weſtminſt. venit pred. Johannes de Bildeſton 
per manus pred. & iterata facta eſt proclam. in forma qua ſuperius, &c. et 
nullus venit ad dictum Regem informand' &c. per quod eonceſſ. eſt quod 
pred. Johannes de Bildeſton eat inde fine die falya ſemper actione Dom. 
Regis ſi qua, &c, | | 


De Te, San#t. Hillar” Anno 22 H. VIII. & per cont. Rot. ejuſdem Rotul, 38. 


Johannes Parker per Ricardum Choppin, &. W, Daunſey Vic' Lon- 
don virtute brevis Dom. Regis de Latitat, pro pace verſus ipſum Johan- 
nem Parker ad ſect. Johannis Bruton eis inde direct. & coram Rege duct. 
cum cauſa, viz. quod idem Johannes Parker capt, fuit in civitate pred. 
pro ſecu' pacis pred. & pro ſuſpicione feloniæ per ipſum apud Crowcall in 


If this reſolution doth reſolve any thing, it doth indeed upon the en- 
quiry reſolve fully the contrary to that which hath been pretended, and 
enough for the maintenance of the ancient and fundamental point of li- 
berty of the perſon, to be regained by Habeas Corpus when any is impri- 
ſoned. And I the rather thought it fit now to read it to your Lordſhips, 
that it might be at large heard; becauſe in the great judgment in the King's 
Bench, though it was cited at the bar, as againſt this point of perſonal li- 
berty, as alſo at-the Bench, yet though every thing elſe of record that was 
uſed, were at large read openly, this was not read either at Bar or Bench: 
for indeed if it had, every hearer would eaſily have known the force of it | 
to have been indeed contrary to the judgment, 

My Lords, having thus gone through the charge committed to me by 
the Houſe of Commons, and having thus mentioned to yout Lordſhips, | 
and opened the many precedents of records, and that draught of the judg- 
ment in this like cafe, as alſo this reſolution ; I ſhall now (as I had leave 
and direction given me, leſt your Lordſhips ſhould be put to much 
trouble and expence of time in finding or getting Copies at large of thoſe 
things which I have cited) offer alſo to your Lordſhips authentick Copies 
Gi them all, and fo leave them, and whatſoever elſe I have ſaid, to your 
Lordthips further conſideration. | 


Com. Gloceſt, perpetrat. per nomen Johannis Parker de Thornbury in 
Com. Gloceſt. Coffer, alias dict. Johan, Charbs de eodem Com' Surgeon, 
ac per mandatum Dom. Regis nunciat' per Robertum Peck gen' de Clif- 
fords-Inn, qui committitur Marr' &c. & poſtea iſte eodem termino tradi- 
tur in Ballium Thome Atkins de Thorabury pred. Weaver, & Willi. 
Nole de cadem villa & Dom. uſque a die Paſche in unum men. Weaver 
ubicunque &c. Et quod idem Johannis Parker citra cundem diem perſo- 
naliter comparuit coram Juſticiar' Dom. Kegis ad prox. general. Gaol de- 
liberation” in Com. Gloceſt. prox. tenend. ad ſubjiciend. & recipiend. ea 
omnia, & ſingula quz preſat. Juſticiar' de eo tunc ordinare contigerint, 
& c. viz. Corpus pro corpore &c. Ad quem diem pred. Johannis Parker 
licet ipſi 4. placit. ſolemniter exact. ad comparend. non ven, ideo capecet 
eum pler' Trin. ad quem diem ex Octab 1 rin. poſtea Trin. 24 H. VIII. 
ex Craſt. quinden. Paſche. Ad quem diem bre, & vic' return' quod ad 
Huſt. tent. apud London. die lune prox' poſt feſt. Sancte Scholaſtice Anne 
Regis H. VIII. 25. Johannes Parker, & W. Nole utl' fuer. prout patet 
per bre. Regis de Ter' Paſche Anno 25. Rs. pred. 


De Ter. Sanct. Mich. anno 35 H. VIII. & per cont, ejuſdem Rat. 33. 
Johannem Bincks per Ro. Baker Ar. Seneſcall. Cur. Marr. & Radum 


Vor. VII. | 


| Hapton Mar' ejuſdem Cur. virtute brevis Dom. Regis de Habcas Corpus ad 
Y : 


ſub- 


„ 
ſubjiciend, & recipiend. &c. eis inde direct. coram Domino Rege duct 
cum cauſa, viz. quod ante adyentum brevis pred. Johannes Byncks captus 
fuit per mandatum privati Concilii Dom. Regis pro ſuſpicione feloniz, & 
pro aliis cauſis illos moyent. : lem detent. vir 
tute Gaol' pred, qui committitur Marr. &c. Et immediate ex gra cur. 
ſpecial” mote 1 * Byncks de rag ec Marlow in Com, Buck. Weaver 
traditur in Ball. Thomæ Bignam de London Gent, & Johanni Woodward 
de Marlow pred. Taylor, uſque in craſt. Sanct. Martin, ubicunque &c. 
utque pleg. corpus pro corpore, & c. Ad quem diem comperuit & Ro- 
bertus Drury Ar' & Johannes Boſſe gen. Domino Juſticiar Dom. Regis ad 
pacem in Com. Buck, virtute brevis Dom. Regis eis direct. Domino Regi 
certificaverunt quod nullum indictamentum de aliquibus feloniis & tranſg. 
verſus ipſum Johannith Byncks coram eis ad preſens reſident. Et ulterius 
de fama et geſtu ipſius Johannis Byncks per ſacram. proborum & —_— 
homin. Com. Buck. diligenter inquiri fecerunt; & nihil aliud preter bonum 
de eo coram eis eſt compertum. Ideo conceſſi eſt quod pred. Jo. Byncks 
de premiſſis eat inde fine die deliberatur per proclamationem & Jur. prout 
moris eſt, | 5 


De Ter. Paſ. Anno 2 & 3 Ph. & Mar. Rot. 58. 


Ricardus Overton nuper de London gen. per Tho. Leigh, & Johannem 
Machell vic' London virtute brevis Dom. Regis & Regine de Habeas 
Corpus ad ſtand, rect. &c. eis inde direct. coram Willielmo Portman mil” 
capital. Juſticiar. &c. duct. cum cauſa, viz. quod pred. Ricardus Over- 
ton 9. die Octobr. ult. preter commiſl. fuit priſon. de Newgate, & ibidem 
in eadem priſona ſub cuſtod. dict. Vic. detent. ad mandatum pernobilium 
duorum honorabilis concil. pred. Regis & aq qui committit. Marr. 
&c. et immediate traditur in Ball Willielmo Overton de London gen. & 
Johanni Tayler de parochia Sanct. Martini apud Ludgate London merc. 
uy Octab. Trin. viz. uterque manucaptor. pred. corpus pro corpore & 


id quem diem ex menſ. Paſch. ad quem diem vie. ret. quod ad Huſt. fuum 


tent. Guildhall Civitatis London die Lunæ poſt feſtum Sanct. Gregor. 
Epi. pred. W. Overton utl' eſt & per bre. Paſ. Anno ſuprad. 


De Ter. Sanct. Mich. Anno 2 & 3 P. & Mar. Rot. 16. habet Chart. allocat. 
| Trin. 2 & 3 Phil. & MA. 


Ricardus Overton nuper de Lond. gen. capt. Octab. Hill. pro quibuſ- 
dam altis prodic. unde indictat. eſt, ad quem diem Paſc. ad quem diem ex 


Cr. Animarum. | 


De Termino Paſch. 4 & 5 P. & Mar. & per cont. ejuſdem Rot. 45. 
Fdwardus Newport gen. per Robertum Oxenbridge mil' Conſtabular' 
Turris pred. virtute bre. Dominor. Regis & Reginæ de Habeas Corpus 
ad ſubjiciend. &c. ei inde direct. ad Barr. coram Domino Rege & Regina 


duct. cum cauſa, viz. quod ipſe ſibi commiſſ. fuit per mandat. concilii - 


Dominæ Reginæ, qui committitur Marr, & immediate traditur in Ball. 
prout, &c, Et poſtea fine die per proclamation. virtute brevis de geſtu & 


fama prout, &. Rot. 17. ejuſdem anni. 


De Ter. Mich. Anno 4 5 P. & Mar. per Cont, ejuſdem Rotul. 17. 


Memorand. quod 14. die Octobr. Anno 4 & 5 Phil. & Mar. Edwardus 
Newport de Hanley in Com. Wigorn. ac capt. fuit per Uxbridge in Com. 
pred. pro ſuſpicione contra factionis quarundem pec. auri vocat. French 
crowns, per ipſum & alibi in Com. Wigor. her, ſuppoſit. & ea de cauſa per 
mandatum Concil' Dominor. Regis & Reginæ commiſſ. ad Barr, tunc duct. 
fuit, qui committitur Marr. &c, et ſuper hoc idem Edwardus Newport tradi- 
tur in Ball. Thome Charge de Latton in Com. Eſſex gener Edwardo Hales 
de Parochia Sancti Olavi, London, gen. Johanni Baker, Clerico Ordinar. 
London, Johanni Gill de Parochia Sanct. Tho. Apoſtoli London, Cloth- 
worker, & Richardo Parks de Brownſgrave in Com. Wigorn. Yeoman, 
uſque Oͤabis Hill. ubicunque &c. viz. quilibt. pleg. proced. ſub pœna 
1001. & pred. Edwardus ſub pœna 2001. quas, &c. Ad quem diem 
comperuit & committitur Conſtabular. Turris London per mandatum 


Concil. Dom. Regis & Reginæ ibid. ſalvo cuſtodiend. quouſque, &c. Et 


poſtea Paſ. 4 & 5 P. & M. traditur in Ball. prout patet per Scrivect. finium 
iſtius ter. & poſtea M. 5 & 6 P. & M. exonerat. per cur. co quod tam per 
Sacram. 12. probor. & legalium hominum de pred. Com. Midd. eoram 
Dom. Rege & Domina Regina hic in cur. mea parte jurat. & onerat, quam 
per Sacrament. 12. probor. ogy homin. de pred. Coin. Wigor. coram Ed- 
wardo Saunders, & Johanne Whiddon mil. & aliis Juſticiar' dictor' Dom. 
Regis & Reginæ ad pacem ac de diverſis feloniis tranſgreſſ. & atiis malefact. 


in eodem com' perpetrit. audiend. & terminand. aſſignat. virtute brevis 


dictor. Dominor. Regis & Reginæ eis inde direct. in ea parte jurat. & 
onerat. ad inquirend, de geſtu & fama ipſius Edwardi compert. exiſtit 
quod idem Edwardus eſt de bonis geſtu & fama, ideo proclamatio eſt inde 
facta prout moris eſt ſecund. legem & conſuetudinem Reg. Angliæ, &c. 
conceſſ. eſt, quod pred. Edwardus eat inde ſine die. 


De Ter. Paſ. q. El. Ri. 35. 

Tho. Lawrence per Chriſtopher' Drap. Majorem civitatis London 
Ambroſium Nicholas & Ricu' Lambert vic. ejuſdem civitatis virtute bre- 
vis Dom. Reginz de Habeas Corpus, &c. eis inde direct. & coram Domina 
Regina dict. cum cauſa, viz. quod 7 die Novembr. Anno regni Dom. El. 
nunc Reginæ Anglia 8. pred. Thomas Lawrence indicto brevi nominat. 
captus fuit in civitate pred. & in priſona Dom. Reginæ ſub cuſtod. pred. 
coram vic. detent. per mandatum Concil' Dom. Reginæ qui committitur 
Marr. &c. & ſuper hoc tradit, in Ball' prout patet per Serivectꝭ finium 


iſtius ter. 


De Ter. Paſch. ꝙ El. Rot. 68. 


Robertus Conſtable Ar' per Franciſcum Jobſon mil' locum tenend. 
Turris London virtute brevis Dom. Reginæ de Habeas Corpus ei inde 
direct. & coram Domina Regina dict. cum cauſa, viz. quod idem Rober- 
tus Conſtable prefat. Franciſco Jobſon commiſfus fuit per mandatum 
privat. Concil' Dom. Regine ſalvo cuſtodiend. qui committitur Marr. 


&c. et poſtea iſto eodem 1 cr. traditur in Ball. prout patet inter Scrivect. 


fnium iſtius Lr. 


3 


& duc' ad Gaol. Marr. & ibidem detent. vir- 


ea Tr. 2. El. Reginz, corpus Overton & pleg. ſuos Octabis Michael. 
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you, to receive at the hands of the Keeper of the Campter of Woodſtreet, the 
perſon of Robert Cateſbie, Eſquire, and him to detain, and keep ſafely in 


| Regis Dei gratia Angliz, Franc. & Hiberniz fidei deſenfor. &c. 11 & 


| | Jury Regiz familiz, Johannem 


until you ſhall have further order from us in that behalf, for which this ſhall 


| 


| Ter Paſ. Anno 10 El. & per cont. ejuſdem Rot. 52. . 
Johannes Browning per Owen Hopton mil' locum tenen Turris Do- 
minæ Reginæ London virtute brevis Habeas Corpus ad ſubjiciend. ei inde 
direct. & coram dilecto & fideli Ch. Wray mil. capit. Juſticiar. Dom. Re- 
ginæ ad placita coram nobis tenend. aſſignat. apud hoſpitium ſuum in 

erjeants- Inn Fleet - ſtreet London' die lunæ, viz. 12 die Maii duct. cum 
cauſa viz. quod pred. Johannes Browning commiſſus fuit eidem locum 
tenend. per mandatum privati concil' Reginæ ſalvo cuſtodiend; &c. qui 
com. Marr. &c. & poſtea iſto eodem Ter. traditur in Ball“ prout pat, per 
Scrivect. finium iſtius Ter. | | 


De Ter. 8an#t. Hillar. Anno 40 El. Regine & per cont. ejuſdem Rot. 62. 
Edwardus Harecourt per Hugonem Parlour cuſtod. prifonz» Domina 
Reginæ de Gatehouſe infra civitatem Weſtminſt. in Com. Middl. virtute 
brevis Dominæ Reginæ de Habeas Corpus ad ſubjiciend. &. ei inde 
direct. & coram Domina Regina apud Weſtminſt. dicta cum cauſa, viz, 
quod ante advent. brevis pred. ſcil. 7. die Octobr. an. Regni Dom. Regin. 
nunc 39. corpus Edw. Harecourt, per duos privat. Concil. dictæ Domina 
Reginæ ei commiſſ. fuit ſalvo & ſecure cuſtodiend, certis de cauſis ipſos 
movent. & ei ignotis, qui committitur Marr. &c. et poſtea iſto eodem Ter. 
traditur in Ball. prout patet per Scrivect. finium iſtius Termini. 


De Vacatione Hillar. Ann? 43 El. 


Robettus Cateſbie per Johannem Philips Guardian' de le Fleet virtute 
brevis Dominæ Reginz de Habeas Corpus ad ſubjiciend. &c. ei inde direct. 
& coram Edwardo Fenner uno Juſticiar. Dominæ Reginz ad placita 
coram ipſa Regina tenend. affignat. apud Wincheſter-Houſe in Burgo de 
Southwark in — Surr. dict. cum cauſa, viz. quod pred. Robertus com- 
miſſus fuit priſonz pred. primo die Martii Anno 43 El. War, diverſorum 
prznobilium virorum de privato Concilio Dominæ Reginæ in hæc verba: 

To th: Warden of the Fleet, or his Deputy : Theſe ſhall be ts will and require 
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that priſon under your charge, until you ſbull have other direction to the contrary, 
whereof this ſhall be your Warrant. 

Et prefat. Robertus commiſſus fuit Marr. per prefat. Edwardum Fen- 
ner, & ſtatim traditur in Ball” prout patet, &c. 


Ter. Hill. Anno 43 Elia. Reginæ 12 Fac. Regis, 


Ricardus Beckwith gen' per Aquilam Wykes cuſtod. priſonæ de Gate- 
houſe in Com. Midd. virtute brevis Dom. Regis de Habeas Corpus ad ſub- 
jiciend. ei inde direct. & coram Domino Rege duct. cum cauſa, via. quod 
ante advent. brevis predict. ſcilicet 10 die Juli Anno Regni Dom. Jac, 


— 


Scot. 47. predict. Ricardus Beckwith ſibi commiſſus fuit priſonæ predict. 
ſub cuſtod. ſua virtute cujuſdem Warrant. fibi fact. & direct. per Georgium 
divina providentia Cant. Archiepiſcopum totius Angliæ Primat. & Metro- 
politan. Henric. Com. Northampton Dominum Guardian, 5 portuum 
& un. de privato Concil. Regis, Tho. Com. Suffolk Dom. Camerar' Re- 
giz Familiz ac ſacr' Concil, Dom. Regis Edwardum Domini Wooton 
om. Stanhope Vice-Camerai' 
= familiæ; cujus Warrant. tenor ſequitur in hæc verba: 

0 Aquila Wykes, Keeper of the Gatehouſe in Weſtminſter, er his De- 
puty : Whereas it is thought meet that Miles Rayner and Richard Beckwith 
be reſtrained of their Liberty, and committed to the priſon of the Gatehouſe 
Theſe ſhall be to will and require you to receive the perſons of the ſuid Rayner 
and Beckwith into your charge, and ſafe keeping in that prijon, there to remain 


be your Warrant. Dated at Whitehall the 10th of July, 1613. Et poſtea 


iſto codem termino. 
De Ter. Mich. An. 14 Fac. per cont. ejuſd. Rot. 147. 


Thomas Mounſon miles per Georgium More locum tenent' Turris Dom, 
Regis London” virtute brevis Dom. Regis de Habeas Corpus ad ſubjiciend, 
&c. ei inde direct. coram Domino Rege apud Weſt. duct. cum cauſa, viz, 
quod ante adventum brevis predict. Thomas fibi commiſſus fuit per War- 
rant. adverſ. Dominis de privato Concilio Regis ſibi direct. &c. Qui com- 
mittitur Marr, &c. & ſuper hoc traditur in Ball' prout patet per Scrivect, 
fin. iſtius Termini. 


De Ter. Mich. 5 H. VII. & per cont. cjuſdem Ret. 6, 


Tho. Brugg junior, nuper de Yanington in Com' Hertford gen', Jo- 
hannes Rawleus nuper de Lemſter in Com' pred' Yeoman, Rob. Sherman 
nuper de Lemſter in Com. predict. Walter Thomas nuper de eadem in 
Com. predict. Hoſier, Tho. Ballard nuper de eadem in eodem Com. Smith 
Cadwallader ap John Duy nuper de Kerry in Marchia Walliæ in Com, 
Salop adjacen. gen. Reginald ap Breingham, alias Sherman, nuper de 
Lemſter in Com. Hereford Sherman, & Thomas Turner nuper de Kingſ⸗ 
land in Com. Hereford Courſer, ſunt in cuſtod. Marr. ad mandatum Dom. 
Regis, &c. ac pro aliis certis de cauſis prout patet alibi de Record. &c. per 
Record. iſtius Ter. poſtea iſto Termin. Dominus relaxavit mandatum 
ſuum & proſecut. predict. comparuerint per Attorn. &c. Et quod utlag. 
verſus prefat. Thomam Brugg revocatur iſto termino & predict. Johannes 
Rawleus pro felon. & murdro predict. traditur in Ball” prout patet alibi, 
&c. ideo hic Marr. de ejus corpore per cur. exoneratur, &c. | 


Ter. Hillar, 7 H. VII. & per cont. ejuſdem Rot. 18. 


W. Bartholomew, Johannes Bartholomew, Willielmus Chace, Hen! 
Carr, Tho. Roteſley, Tho. Street, Robertus Feldone, & Henr. Banck 
ſunt in cuſtod. Marr. ad cuſt. mandat. dom. Regis, &c. per record. iſtius 
termin. ac predict, Willielmus Chace pro pace Randulpho Joſſelen in- 
veniend. &c. Paſche ſequen. per poſtea termin. ſequen. dictus Dominus 
Rex mandatum ſuum predict. quoad Willielmus Chace relaxavit per Regis 
Attornat. & pro pace & pro felon. & murdro traditur in ball. 


De Ter. Paſ. 7 H. VII. & per cont. Rot. ejufdem 18. 


Johannes Beomond de Wedneſbury in Com' Staff. Ar' eſt in cuſtod. 
Mar' ad mandatum Dom. Regis, &c. per record. iſtius ter' poſtea ſci- 
licet Trin' 7 Hen. VII. ſequen' predict. Johannes Becmond de man- 

| daio 


ut 


A 


Kc. poſtea ſcilicet ter. Sant. Trin. Anno 1 | 
| hacks Freeman relaxavit ſecur. pacis verſus eundem Tho. Yewe dic- 


| mon Little de London 


rect', &c. ad ſect. partis utlag. eis inde direct. coramRe 7 
| viz. quod idem Humftidus commiſſus ſuit Gaol. Marr* Hoſpitii dom. Re- 
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dato predict. exoneratus exiſtit ided Mar de eo per eandem Cur' exone- 


8 * Sik De Ter. Mich. Anno 12 H. VII. Rot. 8. 

Thomas Yewe de villa de Staff. in com' Stafford Yeoman, per Johan- 
nem Shawe & Ricardum Haddon vic“ London virtute brevis Dom. Regis 
Je Habeas Corpus, ad Sect. ipſius Regis eis inde direct. coram Rege duct. 
cum cauſa quod idem Thomas Yewe attachiatus fuit per Ricardum Whit- 
tington Serjeant apud Baynard's Caftle Civitatis predict. & priſona dicti 
Doin. Regis infra candem Civitatem ſalvo cuſtodiend. cauſa pro ſuſpicione 


” 


| felon, apud Coventrie in com War' perpeirat. ad Suggeſtionem Willielmi 


ing Ianbolder, ac inſuper idem Tho. Yewe detinetur in priſona predict. 
Ty _— nk 199, nr 4 verſus ipſum ad ſectam Johannes Free- 
man Serjeant de eo quod inyeniat. ei inſufficiend, ſecur. pacis indicta cur. 
coram Johanne Waiger nuper vic. Ac ulterius idem Tho. Yewe detent. 
eſt in dicta priſona pro 23. debit. & 25. 84. dampnis & cuſtag. quos Ro- 


bertus Corbet Mercer, ex cognitione iplius defend. verſus eum recupe- 


ravit in eadem cur. coram codem Johanne Waiger nuper vic. Ac etiam 
jdem Tho. detinetur in dicta priſona ad mandatum domini Regis, per 


Shawe, Alderman, Civitatis London, qui committitur Marr. 
— feilicer f Regis H. VII. predict. Jo- 


tuſq; Robertus Corbet cognovit ſe fore ſatisfact. de debito & dampnis pre- 
dict. Ac Jacobus Hubberd Attornat. General. dom. Regis relaxavit man- 
datum dom. Regis, ac pro ſuſpicione feloniz predict. traditur in Ball. Sy- 

Nania & Johanni Aſhe de London Skinner, uſque 
Octadis Mich. A Ke. Ad qui diem comperuit & Robertus Throg- 


| morton miles unus cuſtod. pacis predi&t. com' Warr” return, quod null. 
| Indictament. de aliquibus felon” five tranſgreſſ. verſus prefat. Tho. Yewe 
| coram eo & Sociis ad preſens reſidet. et ulter. virtute brevis dom. Regis 
| fibi & Soclis ſuis direct. per Sacrament. 12 probor. & legal. hominum de 
villa de Coventry predict. de geſtu & fama predict. Thome diligenter in- 


quiſitionem fecerunt, & nihil de eo preter bonum coram eo & dociis ſuis 
eſt compertum ſed de bono geſtu & fama, ideo conceil. eſt quod predict. 


Tho. eat inde fine die. 


Ter. Hillar. Anno g H. VII. & per cont. ejuſdlem Rot. 14. 
Humftidus Broche nuper de Canterbrig. in Cantabr. Scholar, per Ro- 
bertum Willoughbie dom' Brook mil. Seneſchall. Hoſpitii dom. Regis, ac 
Johannem Digbie mil. Marr? cur* Marr' Hoſpitii predict virtute cujuſ- 
dem brevis dom. Regis de Habeas Corpus ad ſectam ipſius Regis ad ſtand. 
duct. cum cauſa 


gis & hac de cauſa & non alia idem Humfridus in priſona pred. detinetur, 
qui committitur Marr' &c. poſtea Paſ. ſequen' Rex relinquit mandatum 
ſuum Capital. Juſticiar' per Tho. Lovett mil. often” & pro utlag. pred. 


| traditur in Ball. prout patet alibi. 


De Ter' Sgt. Trinit' anno 39 El. & per cont. Rot. ejuſdein 113. 

Lawrence Broome per Hugonem Parlour cuſtod. priſone Domine Regine 
de la Gatehouſe, virtute brevis Domine Regine de Habeas Corpus ad ſub- 
jiciend. &c. ei inde direct. & coram Domina Regina apud Weſtminſt” duct. 
cum cauſa viz. quod predict. Lawrence Broome in arcta cuſtod. ſua fe- 
manſet per mandatum duorum de Concilio dicte Domine Reg ne pro cer- 
tis cauſis eos movent' qui committitur Marr' & poſtea iſte eodem termino 
traditur in Ball. prout patet, &c. 


Per Scriveft. Fin. Ter SA Trin. anno 39 El. Regine. 
Lawrence Broome de Parva Baddow in Com. pred. huſband. traditur in 


Ball' ad ſubjiciend. &c. ad mandat. privat. Concil. Domine Regine ſuper 


Habeas Corpus, i 
Verſus Rando. Mayall de Hatfield Beverell in Com' pred' Gener, 
Verſus Henrico Odall de eadem Gen. 
Verſus Will, Eckaſden de Weſtminſt' Bricklayer. 
Verſus Ric. Morgan de Weſtminſt' Labourer. 
Uterq; ſub pena 401. & princeps ſub pena 100 marcarum. 
Pro ſuſpicione proditionis cum Johanne Smith mil. 


De Ter' Sf Michaelis anno 4 El. & per cont. Rot. ejujdem 15. 
Tho. Wenden per Hugonem Parlqur gen' cuſtod. priſone Domine Re- 
tine de le Gatehouſe, virtute brevis Domine Regine de Habeas Corpus ad 
ſubjiciend. &c, ei inde direft' & coram Domina Regina apud Weſtm' 
aut cum cauſa, viz. quod 18 die Junii, Anno Regni Domine El. nunc 


Regine Anglie 38. corpus, &c. infra nominat. Tho' Wenden extra cur” 


egis cujus tenor ſequitur in hc verba, ſcilicet; Theſe are to will and 
require you to receive into your charge and cuſlody, the perſon of John Brocket, 
Knight, and him to retain in ſafe keeping under your charge until you ſhall 
have further order for his inlargement ; whoſe commitment being for ſome 
Jpecial matter conce ning the ſervice of our ſovereign Lord the King, you may 
t fail i regard this Warrant accordingly. From the King's Palace at 
Whitchall, the laft of March, 1605. Eaq; fuit cauſa detentionis pred. Jo- 


hannis in priſona pred. qui committitur Marr. &c, & poſtea traditur 
in Ball“ prout patet, &c. 


Ter. Mich. anno 12 Jac. Regis, Ret. 119. 
Milo Reynef per Aquilam Wykes cuſtod. priſone de le Gatehouſe, vir- 
tote brevis dom. Regis de Habeas Corpus ad ſubjiciend. & e. coram Do- 
mino Rege duct. cum cauſa viz. quod ante advent. brevis pred. ſcilt. 10 


Juli Anno Dom. 1613. pred. Milo Reyner commiſſus fuit priſonæ pred? 


& huc uſq; detent. virtute Warr' cujuſdem fact. & direct. per Georgium 
Archie piſcopum Cant. Henr. Com. Northampton. Tho. Com. Suffolk, 
Willielm. Dom. Knolles, Edwardum, Dom. Wooton, & Edwardum Dom. 


Stanhope, cujus Warranti tenor ſequitur in hæc verba. To Aquila Wykes, 


Keeper of the Gatehouſe in Weſtminſter, or his Deputy: Whereas it is thought 


meet that Miles Reyner and Richard Beckwith be reſtrained of their liberty, 
end com: ttted to the priſen of the Gatehouſe : Theſe ſh:1! be to will and require 
you, to receive the perſons if Reyner and Beckwith into your charge and keeping, 
until x51 ſhall have fu ther order fr:m us in that behalf, for which this ſhall be 
your ſufficient Warrant, dated at Whitehall, the 1cth of July, 16+2. Et 


relating to the Lbierty of the Subject. 


ſtod. 


— 


— 


| 1 * Domine Regine coram ipſa Domina Regina privati Concilii Dom. | 
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hæc eſt cauſa detentionis ſue in priſona pred. qui committitur Marr' &c. 


& poſtea iſto eodem ter traditut in Ball* prout patet, &c. 


| Ter. Hill. 5 H. VII. & per Cont. ejuſdem Rot. 18. 

Ric'us Everard nuper de Colcheſter in Com. Eſſex Clericus, & Rober- 
tus Wight nuper de Norwico Smith, per Robertum Willoughbie mil. 
Dom. de Brooke, Seneſchall' Hoſpitii Dom. Regis, & Johannem Turber- 
ville mil} Marr' Hoſpitii pred. virtute bre. de 2 Corpus ad ſectam 
ipſius Regis pro quibuſdam proditionibus, & felon' unde indicto Com. 
Eſſex indictat. ſunt eis inde direct. coram Domino Rege duct. cum cauſa, 
viz. quod iidem Ricardus Everard & Robettus Wight commiſſ. fuer' cu- 
arr. pred. per mandat. Dom, Regis, qui committitur Marr. &c. 


Ter. Hill. 8 H. VII. & per Cont. ejuſdem Rot. 14. 

Roger Cherrie nuper de Nova Windſor in Com' pred. Veoman, alias 
dict. Rogerus Stearries nuper de eadem in eodem Com' Yeom. per Johan. 
Baker, Majorem villæ Dom. Regis de Nova Windſor in Com. pred. 
virtute brevis Dom. Regis de Habeas Corpus ad ſect. ipſius Regis pro qui- 
buſdam feloniis & Al unde in Com. Midd. indictatus > ſibi inde 
direct. coram Domino Rege duct. cum cauſa, viz. quod idem Roger” 
commiſſus fuit Gaol. Dom. Regis infra villa pred. per mandat. Dom. 
Regis qui committitur Marr. &c. 


Ter. Hill. 9 H. VII. & per Cont. ejuſdem Rot. 14. 
Chriſtophorus Burton nuper de Rocheſter in Com' Cantii Hackneyman, 
per Robertum Willoughbie Dom. Brooke, mil' Seneſchall' Hoſpitii Dom. 
Regis, & Johannem Vigbic mil* Marr. cur. Marr. Hoſpitii pred. per 
mandatum Dom. Regis. Et hc eſt cauſa & non alia, qui committitur 


Marr. &c. | 
Ter. Paſ. Anno 19 H. VII. of Cont. 1. Rot. 23. 


Georgius Urſewicke de London, Mercer, per Oliverum Wood locum 
tenen. priſone Dom. Regis de le Fleet, virtute brevis Dom Regis de con- 
ſervand. diem, &c. ei inde direct. coram Rege duct. cum cauſa, viz. quod 
idem Georgius, 13 Maii, Anno 19. Regis commiſſus fuit priſone de le 
Fleet, per mandatum ipſius Dom. Regis ſalvo cuſtodiend. ſub pena gol. 
qui committitur Marr. &c | 


Ter. Trini Auto 8 H. VIII. per Cont. ejuſdem Rot. 23. 

Edwardus Page nuper de London, Gent. per Georgium Com. Salopiæ 
Seneſchall. Hoſpitii Dom. Regis & Henricum Shamburne Marr. cur. Mar, 
Hoſpitii pred. virtute brevis Vom. Regis de Habeas Corpus, ad ſect. ip- 
ſius Regis ad conſervand. diem, &c. eis inde direct. & coram Lege duct. 
cum cauſa, viz. quod idem Edwardus captus & detentus in priſona Regis 
Marr. pred. per mandatum Dom. Regis ibidem ſalvo cuſtodiend. &c. qui 
committitur Marr. Hoſpitii Dom. Regis. 

Ter, Mich. Anno 8 Fac. & per Cont. ejuſden: Rot. 99. 

Tho. Czfar per Tho. Vavaſour mil' Mar. Hoſpitii Dom. Regis & 
Marr, ejuſdem Hoſpitii Dom. Regis, virtute brevis Domini Regis de Ha- 


| beas Corpus ad ſubjiciend. &c. ei inde direct. & coram Rege apud Weſt- 


minſt, duct. cum cauſa, viz. quod ante adventum brevis pred. ſcil. 18 
Julii Anno Regni dicti Dom. Kegis nunc Angliz, &c. 7. Tho, Cæſar, in 
brevi fuit pred. nominat. captus apud Whitchall in Com' Middl. per ſpe— 
ciale mandatum Dom. Regis ac per eundem Regem adtunc & ibidem 
commiſſ. fuit priſon. Marr. ibidem ſalvo cuſtodiend. quouſq; &c. Et ea 
fuit cauſa captionis & detentionis ejuſdem Tho, Cæſar, qui committitur 
priſonæ Marr. pred. 


Ter. Sancti Mich. 8 Jac. Regis. 
Niſi pred. Seneſchall. & Marr. Hoſpitii Dom. Regis ſufficienter return? 


bre. de Habeas Corpus, Tho. Cæſar die Mercur. per quinden. Sanct. 
Martini defendens exonerabitur. | 


Ter. Hill, 12 Jac: Rot. 15 3. 

Jacobus Demaiſtres, Edwardus Emerſon, Georgius Brookeſhall & W. 
Stephens, by Tho. Vavaſour mil” Marr. Marr. Hoſpitii Regis virtute 
bre. Dom. Regis de Habeas Corpus ad ſubjiciend. &c. ei inde direct. coram 
Domino Rege apud Weſtminſt. duct. cum cauſa, viz. quod ante adven- 
tum brevis pred. ſcilt. 22 Januar. Anno Regis Jacobi Angliæ, &c. 12. & 
Scot. 48. pred. Jacobus Demaiſtres, Edwardus Emerſon, Georgius Brooke- 
ſhall, & W. Stephens in brevi huic Schedul' annex. nominat. commiſſ. 
fuer” Gaol' Marr. Hoſpitii Dom. Regis, pro cauſis ipſum Regem & ſer- 
vic' ſuum tangen. & concernen. Et hxc eſt cauſa Captionis pred. Jacobi, 


| Edwardi, Georgii & Willielmi, & poſtea immediate remittitur prafat, 


Marr. Hoſpitii pred, TT 
**Vö'Iln Ter. Hill. 12 Jac. Regis. 

Samuel Saltonſtall miles per Johannem Wilkinſon arm' guard. de le 
Fleet, virtute brevis Dom. Regis de Habeas Corpus ad ſubjiciend. &c. 
ei inde direct. & coram Domino Rege apud Weſtminſt. duct. cum cauſa, 
viz. quod pred. Samuel commiſſ. fuit priſonę pred. 11 Martii, 16: 8, per 
Warrant. a Dominis de privato concilio Dom. Regis & quod detentus 
fuit etiam idem Samuel in priſona pred. virtute cujuſdem ordinis in cur. 
Can' Dom. Regis fact. cujus ordinis tenor patet per Rot. Record. 
iſtius Termini ad quem diem pred. Samuel remittitur priſonæ pred. 
Et ſecundus dies prox. ter' datus eſt guardian. priſonæ pred. ad emen- 
dand. return. ſuum ſufficien. ſuper pred. bre. de Habeas Corpus, & 
quod tunc intulerit hic in cur. corpus pred. Samuel Saltonſtall mil”. 
Ad quem quidem diem prefat. Guardian. priſonæ pred, ſuper pred. 
bre. de Habeas Corpus retorn. quod pred. Samuel commiſſus fuit priſonæ 
pred. 11 die Martii 1608. per Warrant. a Dom. de privat' Concil. dicti 

om. Regis apud Whitehall tune ſeden. & quod poſtea 11 die Febr. 1610. 
commiſſ. fuit extra cur. Canc. Nom. Regis apud Weſtminſt, pro con- 
temptu ſuo eidem cur. illat. Et quod detent. fuit etiam idem Samuel 
in priſona pred. per mandat. Dom. Cancellar Anglia ſuper quo pred, 
Samuel iterum remittigur priſonæ pred. & ulterius dies dat, eſt prefat. 
Guardian. ad emendand. retorn. ſuum ſuper Habeas Corpus ver. de- 


; fend. prout ſtare voluit ſq; diem Jovis prox' Menſ. Paſch. Et tunc ad 


habend. Corpus &c. Ad quam diem prefat. guardian. intulit corpus hic in 
cur. & return” ſuper Habeas Corpus quod pred. Samuel commiſl, fuit pri- 
ſonæ pred. 11 die Martii, 16c8. virtute cujuſdem Warranti a Dominis de 


; Privato Concil' Dom, Regis tunc ſeden. apud Whitehall, & quod etiam idem 


Sam. 
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Sam. commiſſ. fuit priſonæ 11 Febr. Anno Regis Jac, 8. per cur. 
Dom. Regis apud Weſtminſt. tunc exiſten, pro quadam contempt. 

eundem Samuel eidem cur. illat. & perpetrat. proinde ſalvo cuſtodiend. 


qui remittitur priſone pred, 


Ter. Tr. anno 13 Fac. & per Cont. ejuſdem Rot. 17 

Samuel Saltonftall 190 Jo 8 Wilkinſon Guardian. priſonæ 
de le Fleet, virtute brevis Dom. Regis de Habeas Corpus ad ſubjiciend. 
& recipiend. &c. ei inde direct. & coram Domino Rege apud Weſtminſt. 
duct. cum cauſa, viz. quod pred. Samuel $altonſtall commiſſus fuit pri- 
ſonæ pred. 12 die Martii Anno Regis Jacob. Angliæ, &c. ſexto, virtute 
cujuſdam Warrant. a dominis de privat. Concilio Dom. Kegis tunc ſe- 
den. apud Whitehall commiſſus fuit etiam idem Famuel Saltonſtall miles 
priſonæ pred. 12 die Febr. Anno 1610, & Anno Reg. Jac. Angliæ, &c. 8. 
per conſiderat. cur. Cancell' dicti Dom. Regis apud Weſtminſt. pro 
contempt. eidem cur: adtunc per pred. Samuel illat. ibidem proind. falvo 
cuſtodiend. Et hæc ſunt cauſe captionis & detentionis pred. Sam. Salton- 
ſtall mil. in priſona pred. cujus tamen corpus ad diem & locum infra con- 


tent. parat. habeo prout mihi precipitur. 


t 


- 


True Copies of the Records not printed, which were uſed by Sir 


Edward Littleton. | 


Inter Record. Domini Regis Caroli in Theſaur. Recept. Scaccarii ſui ſub. 


cuſtodia Theſaurar. & Camerar. ibidem remanent. viz. PI. coram 
ipſo Domino Rege, & Concilio ſuo, ad Parliamentum ſuum poſt Paſch. 
apud London in Maner' Arch-Epiſcopi Ebor', anno 2 Domini 
Regis Ed. III. 21. Inter alia fic continetur ut ſequitur, Rot. 2. in- 
dor ſo. 


OTephanus Rabaz Vicecomes Leic. & Warw. coram ipſo Domino Rege 

& eſus Concilio arenatus & ad Rationem poſitus de hoc quod cum 

J. B. F. H. & W. H. nuper Balliv' ipſius Vicecomitis per Dom. Regem 
fuiſſent aſſign' ad Gaolas Domini Regis deliberand. eidem vic quendam 
W. P. per quendam appel latorem ante adyentum eorum Juſticiariorum ibi- 
dem appellat. & capt. vivente ipſo appellatore uſque diem deliherationis 
coram eis fact. demiſſ. per pleviam contra formam Statuti, &c. Et etiam 
quendam R. de C. qui de morte hominis judicatus fuit, & per eundem 
Vicecomit' captus, idem R. ſine ferris coram eiſdem Juſticiar' ad delibe- 
rationem pred? produxit contra conſuetudinem Regni, & fimiliter quen- 
dam Walterum filium Walteri le Perſone qui per præceptum Comitis 
War wici captus fuit, dimiſit per pleviam contra vocem & preceptum Do- 
mini Regis; cum idem Dominus Rex per literas ſuas ſub privato Sigillo 
ſuo eidem Vicecomit. precipiet quod nulli per preceptum pred. Com. 
Warwici capt. aliquam gratiam vel favorem fac. &c. Et ſuper hoc pre- 
fat. J. B. qui pretens eſt, & qui fuit primus Juſticiar. pred. premiſſ. re- 
cordatur & pred. vicecomes dicit quoad pred. W. P. ipſe nunquam a 
tempore captionis ipſius W. per pred. appellatorem demiſſ. fuit per plevi- 
am aliquam ante advent. pred. Juſticiar, Imo dicit quod per dimi, 
Anni ante adventum eorum Juſticiar. captus fuit. Et quoad pred. R. 
bene cognoſcit quod ipſe dimiſit eum per pleviam, & hoc bene facere po- 
tuit ratione ac authoritate officii ſui, eo quod captus fuit pro quadam 
ſimplici tranſgreſſione, & non pro aliqua felonia, pro qua replegiari non 
potuit. Et quoad 3. viz. W. filium Perſone bene cognoſcit quod ipſe 
captus fuit per preceptum pred, Com. Warwici & quod dimiſit eum per 
pleviam. Sed dicit quod hoc fecit ad rogatum quorundam de Hofpitio & 
Curia Dom. Regis, qui eum ſpecialiter inde rogaverint per literas ſuas. 


Et ſuper hoc idem vicecom. queſivit per Dom. Regem quis eum rogavit, 


& literas ſuas ei direxit, & ubi literæ illæ ſunt, dicit quod Walterus de 
Langton eum per literas ſuas inde rogavit, ſed dicit quod literæ illæ ſunt 
in partibus ſuis Leic. Et ſuper hoc idem Vicecomes profert bre. Dom. 
Regis de privato ſigillo eidem vic. direct. quod teſtatur quod Dominus Rex 
eidem Vic. precipit, quod omnes illos tranſ. contra pacem & de quibus 
Comes Warwici ei ſcire fecit, caperet, & ſalvo cuſtodir. abſque aliqua 
gratia eis facienda. Et quia pred. Juſticiar' expreſſe recordat. quod ipſi 
& ſocii ſui per bonam & legalem inquiſitionem de militibus & aliis com- 
munibus coram eis fact. invenerunt quod pred. W. de Petling dimiſſus 
fuit per pleviam per magnum tempus ante adventum eorundem Juſtic. 
uſq; adventum eorundem & per vic. pred. Et etiam quia pred. vic. cog- 
noſcit quod pred. R. dimiflus fuit per pleviam per ipſum vic. & hoc dic. 
qued bene facere potuit, eo quod captus fuit pro levi tranſgreſſion. & per 
record. ejuſdem Juſticiar. compert. eſt quod captus fuit pro morte hominis 
quod eſt contrar. dict. pred. vicecom. & ſimiliter quod idem vicecom. cog- 
novit, quod recepit literam Dom. Regis per quam Rex ei precepit, quod 
nullam gratiam fecerit illis qui capt. fuer. per precept. pred. Com. & 
idem vicecomes contra preceptum illud dimiſit pred. Willielmum filium 
Walteri per pleviam qui captus fuit per preceptum pred. Comitis prout 
idem vicecomes fatetur. Et fic tam ratione ipſius tranſgr. quam aliarum 
pred. incidit in penam Stat. Conſ. eſt quod pred. vicecomes committatur 
priſonæ juxta formam Statuti, &c. 


Ex Rot. Parliamenti de anno 35 Regis Ed. III. Numero 9. 

Primerement que le grand Chartre, & le Chartre de Foreſt, & les autres 
Statuts fait en ſon temps & de ſes Progenitors per profits de lui, & de la 
Commenalty ſoient bien & ferment gardes, & miſe en due execution 
ſauns diſturbance mettre ou arreſt faire le contre per ſpecial mandement, 
ou en autre manere. Noſtre Seignior le Roy per aſſent Prelates, Dukes, 
Comites, Barons, & la Commenaltie ad ordeine & eſtabili que les dits 
Chartres & Statuts ſoient tenus & miſe en execution ſelon le dit Petition. 


Stat. 36 Ed. III. Numb. 22. 

Item, comme il ſoit contenus en le grand Chartre & autres Statuts que 
nul home ſera priſe ne impriſon per ſpecial mandement ſauns Indictment, 
ou autre proces a faire per le ley & ſoĩent foits ad eſtre, & uncore eſt que 
pleſures gents ſont empeſches priſe, & impriſon ſauns indictement ou au- 
tre proces fait per le ley fur. eux, cibien del choſe fait hors de le foreſt le 
Roy, come per autre Cauſe que pleſe a noſtre dit Sr. command. & deliv. 
ceux que font auxi priſe per tie] ſpecial mandement contre le forme de 
Chartres & Statuts avant dits, | 

Item, pleſt ou Roy & ſi nul de ſent greine vingne, & fait le plaint & 
droit ferra tait a Jay, 
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Item, pur ceo que pluſours de voſtre come ſont amerce & diſturbes pep 
faulx accuſors queux' font lour accuſements plus pur lout vengeances & 
ſingulers profits que pur le proht'de Roy ou de fon peuple, & les accuſes 
per eux aſcuns ont eſt pris & afcuns ſontfaire ven. de le Conceil Roy per 
brief ou autre mandement de Roy ſub grande pain encountre la ley, Pleſe 
Sr. je Roy & ſon Conceil pur droit gouvernment de ſon peuple 
ordeign que fi deſire aſcun accuſors purpoſe aſcun matire pur profit du Roy 
que cele matire ſoit mander a ſes Juſtices del” un Banke ou deP autre, ou 
d' Aſſiſes deut enquere & terminere ſelonque la ley, & fi le touche la on- 
ſour ou partie eit ſa ſont a la come ley, & que null home ſoit mis a reſpon- 
dere ſans preſentment deut Juſtices, ou choſe de Record, ou per due pro- 
ces & briefe original, ſelon l' ancient ley de la terre, & ſi rien deſire eno- 
vant ſoit fait a  encontre, ſoit voide en ley, & tenu pur error. Pur ceo 
que ceſte Article eſt Article de le grande Chartre le Roy voet que ceo ſoit 
fait come la Petition demande. | | 


Ex Rot. clauſ. de Anno Regni Regis, Ed. I. primo, Membrane 1. 
Thomas de Clere de Beckwith captus & detent. in priſona de North. 
ampton pro tranſgreſſione foreſt. habet literas Rogero de Clifford, Juſti- 
ciar* Foreſt. citra Trent. quod ponatur per ball 
tin. Magn. London 20 die Octobr. | 
| 45 | | Membrane 7. | 
Stephanus de Lindley capt, & detent. in priſona pro tranſgreſ. per ipſum 
fact. in foreſt. Regis de Lindley habet literas Regis Galfrido de Nevill, 
3ufticiar. ultra Trent. quod ponatur per ballium. | 
| Membrano 8. 
Tho. Spademan capt. & detent. in priſona de Oxon. pro morte Willi. 
elmi Winne unde rectat. eſt, habet literas Regis Vicec. Oxon, quod po- 
natur per ball'. | 


Membrane . | 

Willielmus de Deane, Matheus Cruſt Roger de Bedell, W, Hal. 

french, Robertus Wyat, Alexander habe Bury de Shorne, -Nicolas 

de Snodilonde, Turgeſius de Hertfield, Robertus de Pole, & Ricardus 

Galiot, capti & detent. in priſona de Cant. pro morte Galfridi de Cottil- 

ler unde appellati ſunt, habent literas Regis Vic' Kan. quod ponantur 
per ball' Dat. 23 Martii, 


Clauſ. Anno 2 Ed. I. Membr. 12. | 

Rex Rogero de Clifford, Juſticiar. Foreſt. citra Trent. mandamus vo- 
bis quod & Robertus Unwin, capt. & detent. in priſona noſtra de Ayleſ- 
bury pro tranſgreſ. Foreſt. noſtr. invenerit vobis 12 probos & legales ho- 
mines de Ball. yeſtra qui manucapiant eum habere coram Juſticiar. noſtr. 
ad placita Foreft. eum in partes, &c. ad Stand. inde rectat. tunc apud 
Robertum fi ſecundum Aſſiſam Foreſt. fuer. repleg. per dictos duodecim, 
interim traditur in Ball. ſicut pred. eſt & habeatis nomina illorum 12 ho- 
minum. Et hoc bre. &c, Dat. 27 Februar. 


Clauſ. Anne 2 Ed. I. Num. 14. 

Unwynus de Boycot, Galfridus de Wickeram, & Hugo de Stone, de- 
tent. in priſona Regis de Ayleſbury pro tranſgr. venationis habuit bre. 
direct. Rogero de Clifford Juſticiar. Foreſt. quod fi ſecundum AMC. Fo- 
reſtæ erunt repleg. uſque advent. Juſticiar. Regis ad placita Foreſt. cum 
in partes illas venerint. Dat. apud Coddington, 28 die Decembr. 


 Numero 15. 
Guilbert Conray de Keddington, & Hugo le Taylor de Keddington 
capt. & detent. in priſona ſancti Edmundi pro morte Edmundi Bunting 


Clauſ. Anno 3 Ed. I. Num. 11. 1 
Galfridus de Hairton captus & detentus in priſona Regis Fhor' pro 
morte AdeP Clerke, unde rectatus eſt habet literas Regis vic' Ebor. quod 
ponatur per Ball' Dat. apud Weſtminſt. 15 Junii. 


Numero 20. 
Robertus Belbarbe captus & detentus in priſona de Newgate pro morte 
Thomæ Pollard, unde rectatus eſt habet literas Regis vic. Midd. quod 
ponatur per Ball' Dat. 28 Februar. 


Clauſ. num. 4 Ed. I. Membr. 5. 

Mandatum eſt Rado de Sandwico quod fi W. de Pattare, & Johannes 
filius ejus, Walterus Home, Walterus Corwen, Henricus Path, & W, 
Cadegan, capt. & detent, in priſona Regis de Sanct. Brionell pro tranſgr, 
For. unde rectati ſunt, invenerint ſibi 12 probos & legales homines de 
Ball. ſua, viz. quilibet eorum 12 qui eos manucap' habere coram Juſti- 
ciar, Regis ad placita Foreſt. cum in partes illas venerint ad ftand, inde 
rectat. tune ipſos Willielm. Johannem, Walterum, Walterum, Henti- 
cum, & Willielm. pred. 12 fl ſecundum Afiff. fuer. repleg. tradantur in 
BalP ut pred. eſt, & habeant ibi nomina illorum 12 hominum & hoc bre. 
Teft. Rege apud Ball' locum Regis 29 die Auguſti. 


| Cauſ. Anno 4 Ed. I. Membr. 16. 
Henricus filius Rogeri de Kenn de Cotteſhrooke capt, & detent, in pri- 
ſona noſtra Northampton pro morte Simonis de Charrettell, unde appel- 
latus eft, habet literas Regis vic' N orthampton quod ponatur per ballium. 


Clauf. Anno 5 Ed. I. Memb. I. 

Mandatum eſt Galfrid. de Nevil Juſticiar. Foreſt. ultr. Trent. quod 
S. Walterus de le Greene captus & detentus in priſona de Nottingham pro 
tranſgr. For” invenerit ſibi 12 probos & legales homines qui eum manu- 
capiant, &c. ad ſtand' inde rectat. ſecundum aſſiſl. For? Reris tunc ibi- 
dem Walter. pred. 12 traditur in ballium ſicut pred. eſt. Dat. 16 Nov. 


: Membrane 2. 
Thomas de Upwell & Juliana uxor ejus capt. & detent, in priſona de 
W ynboteſham pro morte Stephani Southel, unde rectat. f unt, habent li- 


teras vic' Norff. quod ponantur per Ballium. Dat. a ud Rothelm 28 die 
Septembr. | 
Clauſ. Anno 6 Ed. I. num. 2. 
2 i a 1 F 
Bilherus Peſtle captus & detentus fuit in priſona Regis de Norwic. pro 


morte Julianæ quondam uxor' ſuæ, unde rectatus ett & habet literas vic 


Nortt. quod ponatur per Ball' Teſte Rege apud Weſtdlnſt. 12 Novemb. 
Aembram 


at. apud Sanct. Mar. 


unde rectati ſunt habuerint literas Regis vic? Suff. quod ponantur per Ball, 
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ballium uſque ad prim' aſſiſ. Teſte Rege apud Weſtmin 


minſt. 7 die Febr. 


„ ee The. de Cudare refat. . 


| tranſgt; Foreſt. quod feciſſe dicebatur in Foreſt, de Sherwood, invenerit 


ibi ſex probos & legales homines de Balliva ſua qui eum manucap' ha- 


ad mandatum regis ad ſtand. rect. coram rege cum Rex 
inde cum eo loqui voluerit, tune pred. Tho. pred. ſex hominib. tradat in 
bailium juxta manucapt. ſupradict. Dat. 15. die Dece mbr. | 

Tho. Burrell captus & detent. in prifona Regis Exon. pro morte Gal- 


frid. Geffard unde rectat. eſt habet literas Dom. Regis. vic' Devon. quod 


ponatur per ball'. N 

| 12 Claaſ. Anno 1 Ed. II. Membr. 15 
Johannes Brynn de Rollinwrith capt. & detent. in priſona Regis Ox- 

on. pro morte Johannis de Sutton, unde rectat. eſt habet literas Regis vic, 

Oxon. quod ponatur per Ball. uſque prim. Aſſiſ. fi ea occaſione, &c. 


Teſte Rege apud Briſtol, 28 Juni. 


Membrano 2. 
W. Spore Capell. capt. & detent. in priſona Regis Oxon. pro morte 
Johannis Spore unde indictatus eſt, & habet literas Regis vic“. Devon. 
quod ponatur per ballium uſque ad prox. Aſif. fi ea occaſione, &c. Teſte 


rege apud Windſor 28 die Mai, 
| Numero 10. 
Gilbertus Fairchild capt. & detent. in Gaole Regis Dorceſter pro mor- 


te Henrici de Langton, unde indictat. eſt habet literas que . per 
28. Februar“. 


| Clauſ. Anno 2 Ed. II. Membr. 1. 8 

Willielmus Sandie de Cobham capt. & detent. in priſona Regis Cant. 
pro morte Johannis de Sprink, Johannis Ermona de Dunberke, unde rec- 
tatus eſt habet literas Regis vic' Kanc* quod ponatur per Ball“ uſque ad 
primum Aſſiſ. fi ea occaſione, &c. Teſte rege pus Ceſtre. 29 Junii. 

Radulph. Corynn capt. & detentus in Gaole Regis de Lincolne pro 
morte Willielmi filii Symonis Porter unde reQat. eſt & habet literas Re- 
gis vie Lincolne quod ponatur per Ball' uſque ad primam Aſſiſ. ft ea oc- 
caſione, &c. Telte rege apud Sheene 3 diei Junii, 


Membrano 7 | 
Johannes de Githerd capt' & detent. in priſona Regis Ebor' pro morte 
Mathei Sampſon de Ebor' unde rectatus eſt habet literas Regis vic' Ebor' 
quod ponatur per Ball' uſque ad prim' Aſſiſ. Dat. apud Langele 30 die 


Aprilis. 
| f Clauſ. 3 Ed. II. Membr. 13. 
Adam de Pepper captus & detent. in Gaole Regis Ebor' pro morte 
Henrici le Symer' de Eaftrick unde rectatus eſt habet literas Regis vic” 


Ebor' quod ponat” per Ball' uſque ad primam aſſiſ. Teſte rege apud Weſt- 


Numero 14. 

Margareta uxor Willielmi Calbot capta & detenta in Gaole Regis 
Norwici pro morte Agnetis filiæ Willielmi Calbot, & Matild:e ſororis 
ejuſdem Agnetis, unde reCtata eſt habet literas Regis vic' Norff. qubd 
ponatur per Ball'. Teſte rege apud Sheene 22 Jan, ; | 


| Numero 18. 

Johannes Frere captus & detent. in Gaole Regis Oxon. pro morte Adæ 
de Egeleigh unde rectat. eſt habet literas Regis vic' Devon. quod ponatur 
per Ball'. Teſte apud Weſtminſt. 8 Decembr. 


Clauſ. Anno 4. Ed. II. Membr. 7. | 
Robertus Shereve capt. & detent. in Gaole Regis de Colceſtr. pro morte 
Roberti le Moigne, unde reQat. eſt habet literas Regis vic' Eflex quod 
ponatur per Ball” uſque ad prim' Aſſiſ. Dat. 22 die Mail. 


| | Numero 8. | | 

W. Filius Roberti le Fiſhere de Shirborne capt. & detent, in Gaole 
Regis Ebor' pro morte Roberti le Monus de Norton, unde rectatus eſt ha- 
bet literas Regis vic. Ebor. quod ponatur per Ball. uſque ad primam Aſſiſ. 
Dat. 25 April. 

5 Clauſ. Anno 4 Ed. II. Numero 22. 

Thomas Ellis de Stanford capt. & detent. in priſona Regis Lincolne 
pro morte Michaelis filii Willielmi de Fodering, unde rectat. eſt habet 
literas Regis vic. Lincolne 2 ponatur per Ball' uſque ad prim. Aſſiſ. 
Teſte Rege apud novam Weſtmonaſt. 8 die Septembr. 


Sir Edward Coke fc up the Argument, as to the rational part of the Law, 
and began with this Introduction *. 

VOVR Lordſhips have heard ſeven Acts of Parliament in point, and 

thirty-one precedents ſummarily collected, and with great under- 
ſtanding delivered; which I have peruſed, and underſtand them all tho- 
roughly, and that there was not one of them againſt the reſolution of the 
Houſe of Commons. Twelve of the precedents are in terminis ter minanti- 
brs, a whole Jury of precedents, and all in point; and to my underſtand- 
ing, they admit of no anſwer: but I am perſuaded in my conſcience, 
that a number of them was never ſhewed at the King's-Bench, becauſe 1 
know out of whoſe quiver two of them came, and that they were not known 
before. I am much tranſported ved nd becauſe of the hopes to proceed 
with good ſucceſs in this weighty buſineſs, your Lordſhips being ſo full 
of Juſtice, and the very theme and ſubject doth promiſe ſucceſs, which was, 
Corpus cum _ the fteedom of an Engliſhman, not to be impriſoned 
without cauſe ſhewn ; which is my part to ſhew, and the reaſon and the 
cauſe why it ſhould be ſo. And [ doubt not but we ſhall go on hap- 
pily; and, my Lords, it would be unſeaſonable to be prolix and copi- 


eve, E/q; and aurote at that time, auherein the Conference is related. 
I Yide the Writ de Nativo habendo. 


Vor. VII, 


Hitz - Herbert fait ut non de ceo, 


relating to the Liberty of the Subject. 


ous, becauſe, quod intempeflum injucundum. f would ſpeak here a little to 
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ſome points which are not fo clear and obvious, for otherwiſe perſpicua vera 
nou [ie probanda, and to gild gold were idle and ſuperfluous; therefore 
ſhall briefly clear to your Lordſhips ſome doubts made of the Statute of 
Weſtminſter, which fays, Sheriffs and others may not replevy men in pri- 
ſon for four cauſes ; | | | | | 

1. For Death of a Man. | 

2. Commandment of the ming: 

3- Abſolute Command from the Juſtices, 

4. For Matters of the Foreſt. : 

1 was once a Judge of the King's-Bench, and did wonder how the 
Judges of theſe times thus interpret the Statute. The Statute only 


Thews what Sheriffs can only do, by way of replevin ; the Sheriffs Court 


is a petty and baſe Court, and not of Record, where the Sheriff is not the 
Judge, but the Jurors, that is, Jobn a Note, and John a Stiles, William Roe, 
and John Doe, and ſuch worthies as theſe. Again, the Statute faith there, 
he carinot be replevied if he be taken for the death of a man; and no 
marvel, whoever thought it; for the Scripture ſaith, Sanguis nullo modo ex- 
piari foro niſi Sanguine. But if he cannot be there replevied, at the King's- 
Bench he may, it is there done every day. Mr. Sheriff, you ſhould re- 


plevy a man in ſuch a caſe, Ergo, not bail him, my. Lords the Judges, 


(non ſequitur) : What not Judges bail? What not the King's-Bench, the 
higheſt Court of Record of ordinary juriſdiction ? for the King's-Bench is 
higher than the Chancery. And this he prov'd by Heraldry, Additio probat 
minoritatem, that addition proves the younger Brother. Now the Te/te 


| of the King's-Bench is coram Dom. Rege, without any addition, but that 


of the Chancery, coram Dom, Rege in Cancellaria, with that addition of a 
Cadet, a younger Brother. I am very ſorry I am ſo much ftraitned for 
want of time, for I am much delighted with theſe things. What, may 
not the Judges meddle with any thing in the Foreſt ? If that were ſo, 1 
would never dwell in a Foreſt, to be wholly under the juriſdiction of the 
Wardens and Regarders. Theſe gloſſes and interpretations are ver 

ſtrange to me, and others who have been Judges. My Lords, all thoſs 
arguments offered unto your Lordſhips in this laſt conference, are of a 
double nature. 1. Acts of Parliament. 2. Judicial Precedents. ' For 
the firſt, I hold it a proper argument for your Lordſhips, becauſe you, 
my Lords Temporal, and you, my Lords Spiritual, gave your aſſent unto 
thoſe Acts of Parliament; and e if theſe cannot perſuade you, 
nothing can. For the ſecond, which are judicial precedents, it is Sow: 
mentum ab authoritate, and Argumentum ab authoritate valet affirmative : that is, 
I conceive, tho! it be no good argument to ſay negatively, the Judges have 
given no opinion in the point, Ire. that is not law; yet affii matively it 
concludes well: the Judges have clearly delivered their opinions in the 
point, Ergo, it is good law; which I fortify with a ſtrong axiom, Nemi- 
nem oportet ſapientiorem eſſe legibus, as long, as theſe laws ſtand unrepealed. 
Now, theſe two arguments being ſo well preſſed to your Lordſhips by my 
Colleagues, I think your Lordſhips may wonder what my part may be; 
it is ſhort, but fweet : it is the reaſon of all thoſe laws and precedents, 
and reaſon muſt needs be welcome to all men; for all men are not capa— 
ble of the underſtanding of the law, but every man is capable of renſon. 
And thoſe reaſons I offer to your Lordſhips, in aftirmance of the ancient 


laws and precedents made for the liberty of the ſubject, againſt impriſon- 


ment without cauſe expreſſed, and ſhall ſhew them in order and method, 
to confirm the ſame, | 
' 1. A re ipſa. 

2. A minori ad majus. 

3- From the remedies provided, | 

4. From the extent and univerſality of the ſame. 

5. From the infiniteneſs of the time, 

6. A Fine, 

The firſt general reaſon is, à re ipſa, even from the nature of impri— 
ſonment, ex viſceribus cauſæ; for I will ſpeak nothing but ad idem, be it 
cloſe or other impriſonment: and this argument is threefold, becauſe an 
impriſoned man upon will and pleaſure is, 

1. A Bondman. 

2. Worſe than a Bondman, 

3. Not ſo much as a man; for mortuus homo non eft homo, a priſoner is 
a dead man, | 

1. No man can be impriſoned upon will and pleaſure of any, but he 
that is a Bondman and Villein, for that impriſonment and bondage are 
propria quarto modo to Villeins +, Now propria quarto modo, and the ſpecies, 
are convertible ; whoſoever is a Bondman, may be impriſoned upon will 
and w and whoſocver may be impriſoned upon will and pleaſure, 
is a Bondman. 

2. If a Freeman of England might be impriſoned at the will and plca- 
ſure of the King or his commandment, then were they in worſe caſe than 
Bondmen or Villeins; for the Lord of a Villein cannot command another 
to impriſon his Villein without cauſe, as of diſobedience, or refuſing to 
ſerve, as it is agreed in the Vear-books. And here he ſaid, that no man 
ſhould reprehend any thing that he ſaid out of the Books or Records: he 
ſaid &, he would prove a Freeman impriſonable upon command or plca- 
ſure, without cauſe expreſſed, to be abſolutely in worſe caſe than a Vil- 
lein; and if he did not make this plain, he deſired their Lordſhips not to 
believe him in any thing elſe: and then produced two Book-caſes, 
7 E. III. fol. 50. in the new print, 348 old print. A Prior had com- 
„ manded cne to impriſon his Villein, the 1 were ready to bail him, 
„till the Prior gave his reaſon, that he refuſed to be Bailiff of his Ma- 
nor; and that ſatisfied the Judges. 2d Caſe, 33 Ed. III. title Trefp. 
“253. in Faux impriſonment, it was of an Abbot, who commanded one 
«© to take and detain his Villein, but demanded his cauſe; he gives it, 
„ becauſe he refuſed, being thereunto required, to drive his Cattle. 

Ergo, Freemen intprifoned, without cauſe ſhewn, are in worſe caſe than 
„ Villeins, that muſt have a cauſe ſhewn them why they are impriſoned. 


* The Lord- Preſident, who reported the Conference to the Houſe, begun thus: The Conference upon Monday laſt with the Lower Ilouſe, was about the Liberty of the 
Subject; to ſet this forth, they employed four Speakers: the firſt was Sir Dudley Diggs, a Man of a voluble and eloquent Speech, his part was the Introduction; the ſecond 
| was Mr. Littleton, a grave and learned Lawyer; whoſe part was to repreſent the reſolution of the Houſe, and their Grounds whereupon they went; the third was Mr. Selden, 

a great Antiquary and a pregnant Man, his part was to ſhew the Law, and the precedents in point; the fourth was the Lord Coke, that famous reporter of the Law, whoſe 
yt was to ſhew the reaſon of all that the others had ſaid, and all that which was ſaid was but an aflirmance of the Common-Law. From a MS. belonging to the late Peter le 
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ok; for at ten Years of Age, | \ 
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cannot impoſe a Fine upon an 


Remedies, which the Laws give againſt Impriſonment, viz, 
Braus de homine replegiando. = 
Ne odio & atia. 
De Habeas Corpus. 
An Appeal of Impriſonment. | 
Breve de manucaptione. : 5 : 
Two of theſe are . but the Writ de adio & atia is reviyed, 
for that was given by the Statute of Magna 75 * chap. 26, and therefore 
though it were repealed by the Statute of 28 E. III. cap. 9. yet it is re- 
vived again by the Statute 42 E. III. cap. 1. by which it is provided, that 
all Statutes made againſt Magna Charta are void. Now the Law would 
never have given ſo many Remedies, if the Freemen of England might 
have been impriſoned at free Will and Pleaſure, Dt 
The fourth general Reaſon is from the Extent and Univerſality of the 
pretended Power to impriſon : For it ſhould extend not only to the Com- 
mons of this Realm, and theit Poſterities, but to the Nobles of the Land, 
and their Progenies, to the Biſhops and Clergy of the Realm, and their 
Succefſors. And he gave a 


Cauſe why the Commons came to their Lord- 
ſhips, Commune periculum commune requirit auxilium. Nay, it reacheth 
to all Perſons, 


and Cfiicers, whoſe Attendance is neceſſary, Cc. without Exception; 


and thereſore an Impriſonment of ſuch an Extent, without Reaſon, is 


inſt Reaſon. | 
e fifth general Reaſon is drawn from the Indefiniteneſs of Time ; the 
tended Power being limited to no Time, it way be perpetual ducing 
Life; and this is very hard: To caſt an old Man into Priſon, nay, to 
Time allotted for his vhs | forth, is a hard Caſe, 


loſe Priſon, and no 
GP nd think that had been ſo uſed. And here he held it an 


— Thing, that a Man had a Remedy for his Horſe or Cattle, 
if detained, and none for his Body thus indefinitely impriſoned ; for a 
Priſon without a prefixed time, is a Kind of Hell. 

The ſixth and laſt Argument is @ Fine; and ſapiens incipit Fine, and 
he had begun there alſo; and this Argument he made threefold, 


| 


he wiſhed nere 
| Ab 7 . This being leſs honourable, 
Ab util, This being leſs profitable. 
A tute. This Impriſonment by Will and Pleaſure, being 


| very dangerous for the King and Kingdom. 

1. Ab bonęſto. It would be no Honour to a King or Kingdom, to be a 
King of ondmen or Slaves; the End of this would be both dedecus & 
daninum, 2 to King and Kingdom, that in former Times hath been 


ſo 2 It would be againſt the Profit of the King and $.\ngfom, 
for the Execution of thoſe, Laws before remembered, Magna Cbarta, 
Edw. III. 25 Edw. III. 28 Edi. III. whereby the King was inhibited 
to impriſon upon Pleaſure: You ſee (quoth he) that this was venus guerela, 
an old Queſtion, and now brought in again, after ſeven Acts of arlia- 
ment: 1 fay, the Execution of all theſe Laws are adjudged in Parliament 
to be for the common Profit of the King and People; (and he quoted the 
Roll) this pretended. Power being againſt the Profit of the King, can be 
art of his Prerogative. | 
* — eaſed — this a binding Reaſon, and to ſay, that the Wit 
of Man could.not anſwer it; indeed the great Men kept this Roll from 
being priated, but that it was equivalent in F orce to the printed Rolls, 

3. A Reaſon a tute. It is dangerous te the King for two Ref ects ; firſt, 
of Loſs ; ſecondly,” of deſtroying the Eudeavours of Men, Firſt, If he 
be committed without the Expreſſion of the Cauſe, though he eſcape, al- 
beit in Truth it were for Treaſon or Felony, yet this Eſcape is neither 
Felony nor Treaſon; dut if the Cauſe be expreſſed for Suſpicion of T rea- 
ſon or Felony, then the Eſcape, though it be innocent, is Treaſon or 
Felony. [The Att, which is in Latin, is, niſi cauſa 5 qua captus, 
it tale judicium requirat, fe de illa pro legem & conſuetudinem terre 


roy | 
FA yin He quoted a Cauſe in Print like a Reaſon of the Law, 
not like remittitur at the riſing of the Court; for there the Priſoner traditur 


in Ballium quod breve Regis non fuit ſuffciens cauſa : The King's Command. 
He quoted another famous Cauſe ; the Commons in Parliament, incenſed 
againſt the Duke of Suffolk, deſire he ſhould be. committed : The Lords 
and all the Judges, whereof thoſe great Worthies, Preſcot and Forteſcue, 
were two, delivered a flat Opinion, that he ought not to be committed 
without an eſpecial Cauſe, He queſtioned alſo the Name and Eqywology 
of the Writ in queſtion, Corpus cum canſa; Ergo, the Cauſe muſt be 
brought before the Judge, elfe how can he take Notice hereof ? 

Laſtlv, He preſſed a Place in the Goſpel, 4s 25. laſt Verſe, where 
Feſtus conceives it an abſurd and unreaſonable Thing, to ſend a Priſoner 
to a Roman Emperor, and not to write along with him the Cauſe alledged 
againſt him: Send therefore no Man a Priſoner without his Cauſes along 
with him, hoc fac & wives. And that was the firſt Reaſon, @ tuto, that it was 
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of what Condition, or Sex, or Age ſoever; to all Judges | 


& im- |. 
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deavours of all Men, Who will endesvaur to employ himſelf in any Pro- 
felfion, either of War, Merchandize, or of any — — if he 
be but a Tenant at Will of his Liberty ? For no Tenant at Will will ſup. 
port or improve any Thing, becauſe be hath no certain Eftate ; ' Ergo, to 
make Men Tenants at Will of their Liberties deſtroys all Tndeftry and 
Endeavours whathherer. And il much for theſe fix principal Red: 
a G . q | ; FES: a 


ken, 
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Here he made another Proteſtation, That if a Remedy had been given 
in this Caſe, they would not have meddled therewith by no Means ; but 
now that remedy being not obtained in the King's- Bench, without looking 
back upon any thing that hath been done or omitted, they defire ſome Pro- 
viſion for the future only. And here he took Occafion to add four Book. 
caſes and Authorities, all in the Point; ſaying, that if the learned Coun- 
ſe] on the other Side could produce but one againſt the Liberties, ſo pat 
and pertinent, oh! how they could hug and cull it! 16 H. VI. tit. Men- 
france de fait 82. by the whole Court, the King in his Preſence cannot 
command a Man to be arreſted, but an Action of falſe Impriſonment lieth 
againſt him that arreſteth : If not the King in his Royal Preſence, then 
none others can do it. Non fic itur ad aftra. 1 Hen. VII. 4. Huſſry re- 
ports the Opinion of Markham, Chief- Juſtice to Edw. IV. that he could 
not impriſon by Word of Mouth; and the Reaſon, becauſe the Part 
hath no Remedy; for the Law leaves every Man a Remedy of cauſeleh 
Impriſonment. He added, that Martham was a worthy Judge, though he 
fell into Adverſities at laſt by the Lord Rivers's Means. Forteſeue, chap, 8. 
Proprio ore nullus Regum uſus g, to impriſon any Man, &c. 4 liz. 
Times bleſſed and renowned for Juſtice and Religion, in Plowden, 235. 
the Common Law hath ſo admeaſured the King's Prerogative, as he can- 
not prejudice any Man in his Inheritance; and the greateſt Inheritance a 
Man hath, is the Liberty of his Perſon, for all others are acceſſary to it: 
For thus he quoted the Orator Cicero, Major hereditas venit unicuigus no- 
rum d Jure legibus quam d parentibus. | ; 

And theſe are the Authorities he cited in this Point. ; 
Now he propounded and anſwered two Qbje&ions : Firſt, in Point of 

State; Secondly, in the Courſe held by the Houſe of Commons. 
May not the Privy. Council commit, without Cauſe ſhewed, in no Mat- 
ter of State where Secrecy is required ? Would not this be an Hindranee 
to his Majeſty's Service? | 
It can be no Prejudice to the King by reaſon of Matter of State, for the 
Cauſe muſt be of higher or lower Nature. If it be for Suſpicion of Trea- 


- 


| 


| ſan, Miſprifion of Treaſon, or Felony, it may be by general Words 


couched ; if is be for any other thing of ſmaller Nature, as Contempt, 
and the like, the particular Cauſe muſt be ſhewed, and no individuum 
vagum, or uncertain Cauſe to be admitted. 

Again, if the Law be fo clear as you make it, why needs the Declara- 
tion and Remonſtrance in Parliament ? | 

The Subject hath in this Caſe ſued for Remedy in King's- Bench by Ha- 
beas Corpus, and found none ; therefore it is * to be cleared in Par- 
liament. And here ended his Diſcourſe. And then he made a Recapi- 
tulation of all that had been offered unto their Lordſhips, that generally 
their Lordſhips had been adviſed by the moſt faithful Counſellors that can 
be; dead Men, theſe can't be daunted by Fear, nor miſled by Affection, 
Reward, or Hope of Preferment, and therefore your Lordſhips might ſafe- 
ly believe them: Particularly their Lordſhips had three ſeveral Kinds of 

roofs, 

1. Acts of Parliament, judicial Precedents, good Reaſons. Firſt, You 
have had many ancient Acts of Parliament in the Point, beſides Magna 
Charta.; that is, ſeven Acts of Parliament, which indeed are thirty-ſeven, 
Magna Charta being confirmed thirty times, for ſo often have the Kings 
of England given their Royal Aſſent thereto, | 

2. Judicial Precedents of grave and reverend Judges, in terminis termi- 
nautilus, that long ſince departed the World, and they were many in Num- 
ber. Precedents being twelve, and the Judges four of a Bench, made 
four times twelve, and that is forty-eight Judges. | 

. You have, as he termed them, vividas rationes, manifeſt and ap- 
parent Reaſons ; towards the Concluſion he declareth to their Lordſhips, 
that they of the Houſe of Commons have, upon great Study and ſerious 
Conſideration, made a great Manifeſtation unanimouſly, Null contradi- 
cente, concerning this great Liberty of the Subject, and have vindicated 
and recovered the Body of this fundamental Liberty, both of their Lord- 
ſhips and themſelves, from Shadows, which ſome times of the Day are 
long, ſome times ſhort, and ſome times long again; and therefore we 
muſt not be guided by Shadows: And they have tranſmitted to their 
Lordſhips, not 22 rerum, Heads or Briefs, for theſe compendia are diſ- 
pendia; but the Records at large, in termints terminantibus. And fo he con- 
cluded, that their Lordſhips are involved in the ſame Danger, and there- 
fore ex congruo & condigno, they deſired a Conference, to the End their 
Lordſhips might make the like Declaration as they had done ; Commune 
periculum requirit commune auxilium; and thereupon take ſuch further 
Courſe as may ſecure their Lordſhips and them, and all their Poſterity 
in enjoying of their ancient, undoubted, and fundamental Liberties: [ 
the Objeftions made by Mr. Aitorney-General (Sir Robert 


The Subſlance of 
Heath) .a Committee of both Houſe;, to the Argument that was mad 


by the Houſe of Commons, at the fir ft Conference with the Lords. 

FTER the firſt Conference, which was defired by the Lords, and had 
by a Committee of both Houſes in the Painted Chamber, touching 

the Reaſons, Laws, Acts of Parliament, and Precedents concerning the 

Liberty of the Perſon of every Freeman; Mr. Attorney-General being 


not ſafe for the King, in regard of Loſs, to commit Men without a Cauſe. 


The ſecond Reaſon is, that ſuch Commitments will deſtroy the En- | 


heard before the Committee of both Houſes, as it was afleated to by 
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of them, that had been brought in behalf of the ſubjects, and to 
to the Law, comprehended in 


the reſolutions of the Houſe of Commons, touching the bailin 
ers, returned upon the Writ of Habeas Corpus to be committed Pl the ſpe- 
cial command of the King, or the Council, without any cauſe ſhewed, 
for which by Law they ought to be committed. And the courſe which 
s taken (it pleaſed the Committee of both Houſes to allow of) was, that 
Mr. Attorney ſhould make his objections to every particular precedent, 
and that the-Gentlemen appointed, and truſted herein by the Houſe of 
Commons, by ſeveral replies ſhould fatisfy the Lords touching the * 
tions made by him, againſt, or upon every particular, as the order of the 
recedents ſhould lead them. He began with the firſt twelve precedents 
that were uſed by the Houſe of Commons at the conference deſired by 
them, to prove that priſoners returned to ſtand fo committed, were deli- 
vered upon bail by the Court of King's-Bench. 3 
The firſt was that of Bildefton's caſe, in the 18 Edw. III. Rot. 33: i 
To this he objected; firſt, that in the return of him into the Court, it 
did not appear, that this Bildſlon was committed by the King's command; 
and ſecondly, that in the Record it did appear alſo that he had been com- 
mitted for ſuſpicion of counterfeiting the great Seal, and ſo by conſequence 
was bailable by the Law, in regard there appeared a cauſe why he was 
committed : in which caſe it was granted by him (as indeed it was plain 
and agreed of all hands) that the priſoner is bailable, though committed by 


command of the IS: R And he faid that this mor of the Record, by 
a 


which it appeared he been committed for ſuſpicion of Treaſon, was 
not obſerved to the Lords in the Argument before uſed ; and he ſhewed al- 
ſo to the Lords, that there were three ſeveral kinds of Records, by which 
the full truth of every award, or bailing upon an Habeas Corpus is known. 
Firſt, the Remembrance-Roll, wherein the award is given; ſecondly, the 
File of the Writ and the Return; and thirdly, the Scruet-Roll or Scruet 
fnium, wherein the bail is entered, and that only the Remembrance-Roll 
of this caſe was to be found : and that if the other two of it were extant, 
he doubted not but that it would appear alſo, that upon the return itſelf 
the cauſe of the commitment had been expreſſed. And fo he concluded, 
that this proved not for the Reſolution of the Houſe of Commons, touch- 
ing the matter of bail, where a priſoner was committed by the King's 
ial command without cauſe ſhewed. 

To theſe objections the reply was, Firſt, that it was plain that Brldz/on 
by the King's expreſs command, For fo the very words 
of the Writ are to the Conftable of the Tower, quod eum teneri & cuſtodiri 
facias, &c. than which nothing can more fully expreſs a commitment by 
the King's command. Secondly, however it be true, that in the latter 
part of the Record it doth appear, that Bildſton had been committed for 
ſuſpicion of Treaſon, yet if the times of the proceeding, expreſſed in the 
Record, were obſerved, it would be plain that the objection was of no 


| force; for this one ground, both in this caſe and in all the reſt, is infal- 


lible, and never to be doubted of in the Law, That Juſtices of _ Court 
adjudge of the force and ſtrength of a return out of the body of itſelf only, 
and as therein it appears. Now in Eafter Term in the 18 Edward III. he 
was returned and brought before them, as committed 2 by the Writ; 
onſtable of the 
Tower, that brought him into the Court, ſays, that he had no other 
Warrant to detain him ni breve predictum, wherein there was no mention 
of any cauſe; and the Court thereupon adjudged, that breve predictum, or 
that ſpecial command, was not ſufficient cauſe to detain him in priſon, and 
thereupon he is by judgment of the Court in -Eafter Term let to Main- 
priſe. But that part of the Record wherein it 3 that he had indeed 
been committed for ſuſpicion of Treaſon, is of Trinity Term following, 
when the King, after the letting of him to Mainpriſe, ſent to the Judges 
that they ſhould diſcharge his ene, becauſe no man proſecuted him. 
And at that time it appears (but not before) that he had been in for ſuſ- 
icion of Treaſon ; ſo that he was returned to ſtand committed by the 
King's ſpecial command only, without cauſe ſhewed, in Eaſter Term, and 
then by judgment of the Court let to Mainpriſe, (which to this purpoſe 
is but the ſame with bail, though otherwiſe it differ), And in the Term 
following upon another o:caſion the Court knew, that he had been com- 
mitted for ſufpicion of T'reaſon, which has no relation at all to the letting 
of him to Mainpriſe, nor to the judgment of the Court then given ; when 
they did not, nor could poflibly know any cauſe for which the King had 
committed him. And it was faid, in behalf of the Houſe of Commons, 
that they had not indeed in their Argument expreſsly uſed this latter part 
of the Record of Bildeſton's caſe, becauſe it being only of Trinity Term 
following, could not concern the Reaſon of an award given by the Court 
in Eaſter Term next before; yet notwithſtanding that they had moſt faith- 
fully, at the time of their argument, delivered in to the Lords, as indeed 
they had, a perfect copy at large of.the whole Record of this caſe ; as the 


| had done alſo of all other precedents whatſoever cited by them; inſomuc 


as in truth there was not one precedent pf Record on either fide, the copy 
whercof they had not delivered in likewiſe, nor did Mr. Attorney men- 
tion any one beſides thoſe that were ſo delivered in by them. And as 
touching thoſe three kinds of Records, the Remembrance-Roll, the Re- 
turn and File of the Writ, and Scruetsy it was anfwered by the Gentle- 
men employed by the Houſe of Commons, that it was true, that the Scru- 
et and the Return of this caſe of Bilde/ton was not to be found; but that 
did not leſſen the weight of the precedent, becauſe always in the award or 
judgment drawn up in the Remembrance-Roll, the cauſe (whatſoever it 
be) when any is ſhewed, upon the Return is always expreſſed, as it ap- 
pears clearly by the conſtant entries of the King's- Bench · Court. So that 
if any cauſe had appeared unto the Court, it muſt have appeared plainly 
in that part of the Roll which belongs to Eafter-Term, wherein the 
judgment was given: but the return of the commitment by the King's 
command without cauſe ſhewed, and the judgment of the Court, that the 
priſoner was to be let to mainpriſe, appears therein only. And ſo, not- 


4 


of priſon- 


relating ts tht Liberty of the Subje®. 
| withſtanding any objeRion made by Mt. Attorney, the cauſe was main. 
tained to be a clear proof, among many others, touching that reſolution of 
the Houſe of Commons: 2 
To the ſecond of theſe twelve, which is Parker's caſe; in the 22 H. 
VIII. Rot 37. his objections were two; firſt, that it is true, that he was 
returned to be committed pF manatum Domini Regis ; but it appeared that 


(i54) 


this command was certified to the Sherifts of London by one Robert Peck 
gentleman ; and that in regard that the command came no otherwiſe, the 
return was held inſufficient, and that therefore he was bailed. Secondly, 
that it appears alſo in the Record, that he was committed pro eee 

j ac per manidatum Domini Regis : ſo 77 in regard that the expreſſion 
of the cauſe of his commitment, ſuſpicion of felony, precedes the com- 
mand of the King, therefore it muſt be. intended that the Court took the 
cauſe why the King committed him to be of leſs moment than felony, and 
therefore bailed him. For he objected, that even the Houſe of Commons 
themſelves, in ſome arguments uſed by them, touching the interpretation 
of the Statute of F:/fminſter the firſt, cap. 15. about this point, had affirm- 
ed, that in enumeration of particulars, thoſe of greateſt nature were firſt 
mentioned, and that it was ſuppoſed, that ſuch as followed were uſually 
of leſs nature or moment, | 

But the reply was to the firſt objection, that the addition of the certify- 
ing of the King's command by Robert Peck, altered not the caſe: Firſt, 
becauſe the Sheriffs in their return took notice of the command as what 
they were aſſured of; and then howſoever it came to them, it was of equal 
force, as if it had been mentioned without reference to Peck. Sccondly, 
As divers Patents paſs the great Seal by Writ of Privy-Seal, and are ſub- 
ſcribed per breve de privato fagills ; fo divers per ipſum Regem, are fo ſub- 
ſcribed ; and oftentimes in the Roll of former times, to the words per ip- 
ſum Regem, are added nunciante A. B. So that the King's command gene- 
rally, and the King's command related or certified by ſuch a man, is to this 
purpoſe of like nature, Thirdly, in the late great caſe of Habeas Corpus, 
where the return of the commitment was per /pectale mandatum Domini Ra- 
gis 9 per Dominos de private Concilio; the Court of King's- 
Bench did agree, that it was the ſame, and of like force as if mihi ſignifica- 
tum, &c, had not followed, and that thoſe words were void. According 
whereunto, here alſo per mandatum Dom, Regis nunciatum per Robert Peck, 
had been wholly omitted and void likewiſe, And in truth in that lats 
caſe, this caſe of Park:r was cited both at the Bar and Bench: and at the 
Bench it was interpreted by the Judges no otherwiſe, than if it had been 
_ per mandatum Domini Regis in place of it: but the objection there was 
made of another kind, as was delivered in the firſt argument, made out of 
TT herefore to the ſecond 


- 


precedents in behalf of the Houſe of Commons. 


objection, touching the courſe of, enumeration of the cauſes in the return, 


it was ſaid, that howſoever in ſome Acts of Parliament, and elſewhere in 
the ſolemn expreſſions uſed in the Law, things of greater nature preceded, 
and the leſs follow; yet in this caſe, the contrary was moſt plain, for in 
the return it appears, that there were three cauſes for detaining the pri- 
ſoners ; Surety of the peace, ſuſpicion of felony, and the King's com- 
mand : and Surety of the peace is firſt mentioned, which is plainly leſs 
than felony. And therefore it is plain, if any force of argument be taken 
from this enumeration, that the contrary to that which Mr, Attorney in- 
ferred is to be concluded ; that is, that as felony is a greater cauſe than 
Surety of the peace, ſo the matter whereupon x King's command was 
grounded, was greater than Felony. But in truth this kind of argument 
holds neither way here, and whatſoever the cauſe were, why the Kin 
committed him, it was impoſſible for the Court to know it : and it allo 
might be of very high moment in matter of State, and yet of far leſs nature 
than felony. Al which ſhews, that this precedent hath its full force al- 
ſo, according as it was firſt uſed;in argument by the Houſe of Commons. 
To the third of theſe, which is Bincks's caſe in the 35 H. VIII. Rot. 
33. the objection was, that theye was a cauſe expreſled pro ſuſpicione felonice : 
and though pro alus cauſis illos:moventibus were added in the return, yet be- 
cauſe in the courſe of enumeration, the general name of aliis coming after 


| particulars, includes things of leſs nature than the particular doth, there- 


fore in this caſe ſuſpicion of felony being the firſt, the other cauſes after- 
wards generally mentioned muſt be intended of leſs nature, for which the 
priſoner was bailable, becauſe he was bailable for the greater, which was 
ſuſpicion of felony. Hereunto it was replied, that the argument of enu- 
meration in theſe caſes is of no moment, as is next before ſhewed : and 
that although it were of any moment, yet aliæ cauſæ, though leſs than fe- 
lony, might be of very great conſequence in matter of State, which is pre- 
tended uſually upon general returns of command, without cauſe ſhewed ; 
and it is moſt plain, that the Court could not poſſibly know the reaſons, 


| yy the priſoner here was committed, and yet they bailed him, without 
| loo 

State, which might as well have been in this caſe as in any other whatſo- 
Ever. - 


ing further after any unknown thing under that title of matter of 


To the fourth of theſe, which is Overtor's caſe, in Paſch. 2. & 3. Phil. 
& Mar. Rot. 58. And to the fifth, which is Newpert's caſe, Paſch. Phil. 


Har. 4 & 5 Rot. 45. only theſe objections were ſaid over again by Mr. 


Attorney, which are mentioned in the argument made out of the prece- 
dents in behalf of the Houſe of Commons at the firſt conference; and in 
the ſame argument are fully and clearly ſatisfied, as they were in like 
manner now again. 

To the ſixth of theſe, which was Lawrence's caſe, g Eliz. Rot. 35. and 
the ſeventh, which is Conſtable's, Paſch. g Eliz. Rot. 68. the ſame obſections 
were likewiſe ſaid over again by Mr. Attorney, that are mentioned, and 
are clearly and fully anſwered in the argument made at the conference out 
of precedents in behalf of the Houſe of 8 the force of the objec- 
tion being only, that it appeared in the margin of the Roll, that the word 
Pardon was written: but it is plain that the word there hath no reference 
at all to the reaſon why they were bailed, nor could it have reference to 
the cauſe why they were committed, in regard the cauſe why they were 
committed is utterly unknown, and was not ſhewed, 

To the eighth of theſe precedents, which was Browning's caſe, Paſch, 
20 Eliz. Rot. 72. it was ſaid by Mr. Attorney, that he was bailed by a let- 


ter from the Lords of the Council, directed to the Judges of the Court ; 


bug 


44375) Dehlates in 
none at all ; but ſaid, he thought the teſtimony. of it was burnt, among 
3 other things of the Council- table at the burning of the Banqueting- 
Houſe, | 3 


T0 the gth, being Hargonrt's caſe, Paſeh, 40 Elis. Ret. ba. the ſelf- 


Tame objectſon was made by him, but no warrant was ſhewed to maintain 
his objection. 9 A „„ As ; 
To the 30th, which is Cate/dy's caſe, in vacatione Hill. 43 Elia. he ſaid, 
that it was by direction of a Privy-Seal from the Queen; and to that pur- 
poſe he ſhewed the Privy-Seal of 43 £/iz, which is at large among the 
tranſcripts of the Records concerning bails taken in caſes, where the Kin 
or the Lords aſſented. But it was replied, That the Privy-Seal was made 
only for ſome particular Gentlemen mentioned in it, and for none other, as 
indeed appears in it: and then he ſaid, that it was likely that Cateſiy here 
had a Privy-Seal in this behalf, becauſe thoſe 1 2 had ſo; which was 
all the force of his objection. 1 | 

To the 11th of theſe, which is Beckwith's caſe in Hill. 12 Fac. Rot. 153. 
he ſaid, that the Lords of the Council ſent a letter to the Court of King's- 
Bench to bail him. And indeed he produced a letter, which could not by 

any means be found when the arguments were made at the firſt conference: 

and this letter, and a copy of an obſcure report made by a young ſtudent 
(which was brought to another purpoſe, as is hereafter ſhewed), were the 
'only things written of «n, Arp that Mr. Attorney produced, beſides the 

particulars ſhewed by the Houſe of Commons at the firſt conference, To 
hat the letter was of no moment, being only a direc- 
tion to the Chief- Juſtice, and no matter of Record, nor any way concern- 
ing the reſt of the Judges : and beſides, either the priſoner was bailable by 
the Law, or not bailable : if bailable by the Law, then he was to be bail- 
ed without any ſuch letter; if not bailable by the Law, then plainly the 
Judges could not have bailed him upon thg letter, without breach of their 
oath, which is, That they are to ds juſtice according to the Law, without hav- 
ing 777 to any command whatſoever. So that the letter in this caſe, or 
the like in any other caſe, is for point of Law to no Kr nor hath any 
weight at all by way of objection againſt what the Record and the Judg- 

ment of the Court ſhew us. 8 2 

To the 12th and laſt of theſe, which is Sir Thomas Monſon's caſe in the 
14 Fac. Rot. 147. the ſame objection only was ſaid over by him, which 
was mentioned and clearly anſwered in the argument; and that one ground 
' which is infallible, That the judgment upon a return is to be made only out of what 
appears in the body of the return itſelf, was again inſiſted upon in this caſe, | 
as it was alſo in moſt of the the reſt. And indeed that alone which is moſt 
clear Law, fully ſatisfies almoſt all kind of objections that have been made 
to any of theſe precedents; which, thus rightly underſtood, are many 
ample teſtimonies of the 1 of the Court of King's-Bench, touch- 
ing this great point, in the ſeveral ages, and reigns of the ſeveral princes 
under which they fall. | | 

After his objections to the twelve, and the replies and ſatisfactions given 
to theſe objections, he came next to thoſe wherein the aſſent of the King 
and Privy-Council appears to have been upon the enlargement : but he 
made not to any of theſe any other kind of objections whatſoever, than 
ſuch as are mentioned and clearly anſwered (as they were now again) in 
the argument made at the firſt conference. And for ſo much as concerns 

letters of aſſent or direction, the ſame was here ſaid again by way of reply 
to him, as is before ſaid touching the letter in Beckwith's cale. 

After theſe were diſpatched, he came to urge the eight precedents, 
which ſeemed to make for the other fide againſt the reſolution of the Houſe 
of Commons: which eight were uſed, and copies of them alſo were given 
in to the Lords at the firſt conference. | TY 

Of theſe eight, the firſt four were urged by him, as being of one kind; 
the difference of them only being ſuch, that, ſave only in the names of 
priſons and of perſons, they are but the ſelf-ſame. 

To the force of theſe four he objected thus: that Richard Everard (for 
the purpoſe) in the firſt of them, which is 5 H. VII. Rot. 18. Roger Cherry 
in the ſecond of them, which is 8 H. VII. Rot. 12. Chriflopher Burton, in 
the third of them, which 1s 3 H. VII. Rot. 14. and George Urſewick in the 
fourth of them, which is 19 H. VII. Rot. 13. were returned into the King's- 
Bench upon ſeveral Writs of Habeas Corpus, to have been committed and 
detained in the ſeveral priſons whence they came per mandatum Domini 
Regis, and that upon that return they were committed to the Marſhal of 
the King's-Bench ; and that however it had been objected againſt thoſe 
precedents, that this kind of commitment was by the courſe of that 
Court, always done bcfore the bailing of the priſoner, yet that it did not 
appear that they were bailed. 

The Reply to this objection was, That by conſtant courſe of King's- 
Bench, whoſoever came in upon Habeas Corpus, or otherwiſe upon any 
Writ in that Court, cannot be bailed until he be firſt committed to the 
Marſhal of that Court; and that thence it was, that all thoſe four were 
committed to the Marſhal, as appears by the entry, Qui commuttitur 
Mareſcallo, &c. which is the uſual entry in ſuch a caſe, and that the 
Clerks of that Court acknowledge this courſe and entry to be moſt con- 
ſtant. So that all the inference, that can be made out of theſe four is, 
that four priſoners being brought from four ſeveral priſons by Habeas 
Corpus into the King's-Bench, and returned to ſtand committed per 
mandatum Domini Regis, were ſo far from being remanded by the Law, 
that in all theſe four caſes, they were firſt taken from the ſeveral priſons, 
wherein they had been detained, by ſuch a general command {which 

could not have been if they had not been adjudged in every one of 
the caſes to have been bailable by the Court), and that this commit- | 
ment of them to the Marſhal of the King's-Bench, was the firſt ſtep 
towards the bailing of them, as in all other caſes. But that it appears 
not, that either they ever demanded to be bailed, or that they were able 
to find ſufficient bail : and if they did not the one, or could not do the 
other, it may follow indeed that they were not bailed. But this commit- 
ment to the King's-Bench being the firſt ſtep to the bailing of them (as 
by the conſtant courſe it is) thews molt plainly that they were bailable by 
the Law, which is the only thing in queſtion. So that altho? theſe four 
precedents were ranked among them, that may ſeem to make againſt the 
reſolution of the Houſe of Commons, which was done, both becauſe they 


this it was Chir 


or any teſtimony of it, he could produce. | 


back to the priſon of the Marſhalſea of the Houſhold : and he ſaid, that 


: 


| _ _ Cl. (76 
Court of King's-Bench, and alſo becauſe all or, ſome of them had been 
uſed in the late great caſe in the:King's-Benchz as precedents that made 


againſt the liberty claimed by the ſubje& ;_ yet, in truth, all four of them 
do fully proye their reſolution : that is, they 2 ſhew that the Court 


of King's- Bench in N one of them reſolved, that the priſoners fo com- 
t 


mitted were bailable, o 
mitted to the Marſhal of the King's- Bench. And this was the anſwer to 
the 1 e made by Mr. Attorney upon thoſe four precedents, being 
all of the time of King Henry the ſeventh, 1 1 
To the fifth of theſe eight, being Edward Page's Caſe, in 7 H. VIII. 
Rot. 23. Mr. Attorney obſected thus: He ſaid, that Edward Page was 
rer gere to the Marſh 
ibidem ſalvo cuſtodiend. &c. Qui committitur Mareſcalle, c. Hoſpitis Domini 
Regis. By which it 3 as he ſaid, 5 Court le him 


whereas it had been objected at the firſt conference, that there was ſome 
miſtaking in the entry ; he conceived, indeed, that there was a miſtaking, 
but it was that the Clerk had entred committitur for remittitur, and that it 
ſhould haye been Qui remittitur Mareſcallo Heſpitii Domini Regis: for when- 
ever they remanded the priſoner, remittitur, and not committitur ſhould be 
entered. And that miſtaking being ſo rectified and underſtood, he con- 
ceived it was a direct precedent againſt the reſolution of the Houſe of Com- 
mons. X 

To this it was anſwered by the Gentlemen of the Houſe of Commons, 
That there was no doubt, - indeed, but that a miſtake was in the entry by 
the Clerk, but that the miſtaking was quite of another nature. The ad- 
dition of thoſe words, hoſpitii Dom. Regis, was the miſtaking, and the entry 
ſhould have been, qui committitur Mareſcalls, &c. only; that is, he was 
committed to the Marſhal of the King's-Bench ; and ſo indeed the force 
of this precedent ſhould be but juſt the ſame with the firſt four : but the 
ignorance of the Clerk that entered it, knowing not how to diſtinguiſh 
between the Marſhal of the Houſhold and the Marſhal of the King's. 
233 was the cauſe of the addition of theſe words, Hoſpitii Dom, 

egit. 13 8 ; 

And to confirm fully this kind of interpretation of that precedent, and 
of the miſtaking of it, it was obſerved by the Gentlemen of the Houſe of 
Commons, that there is in the margin oF ihe Roll an infallible character 
that juſtifies ſo much, For by the courſe of that Court, whepſoever a pri- 
ſoner is committed to the Marſhal of the King's-Bench and not remanded, 
the word Mareſcallo is written in the margin ſhort by Marr turned up; and 
that is never written there, but when the meaning and ſenſe of the entry is, 
that the priſoner is committed to the priſon of the ſame Court. Now in 
this caſe Marr' in the Margin is likewiſe written: which moſt clearly 
ſhews that the truth of this caſe was, that this Page was committed to the 
Marſhal of the King's-Bench, and not 3 ; which if it had been, 
neither could the entry have been committitur, not ſhould the margin of 
the Rolf have had Marr' written in it. | 

And thus they have anſwered Mr. Attorney's objections touching this 
precedent, and concluded that now, beſides the fi four of- the eight, 
they had another, and ſo five to prove that a priſoner committed per man- 
datum Domini Regis, generally was bailable by the judgment of the Court. 
However, it appears not in theſe particulars that they were bailed ; which 
perhaps they were not, either becauſe they prayed it not, or becauſe they 
could not find ſufficient bail. 

The ſixth of theſe precedents, being the caſe of Thomas 2 in the 
8 Jac. Regis Rot. 99. Mr. Attorney objected to it thus: That Cæſar being 
committed per mandatum Domini Regis to the Marſhalſea of the Houſe- 
hold, was returned upon Habeas Corpus to be ſo committed, and therefore 
detained in priſon, and that the entry is, Qui committitur priſanæ angus. 
prædict. by which it appears clearly, that he was remanded to the ſame 
priſon from whence he came. | 

To this the Gentlemen of the Houſe of Commons gave this anſwer : 
They ſaid, that the uſual entry of a remittitur, when it is to ſhew that the 
Court by way of judgment, or award upon a reſolution, or debate, rc- 
mands the priſoner, is, remittitur guouſque ſecundum legem deliberatus fuerit : 
but when they adviſe, or give way to the Keeper of the priſon to amend 
his return, or the like, then the entry is only remittitur generally, or re- 
mittitur priſone prædict. But it was was affirmed by, Mr. Lula, a 
Clerk of great experience in that Court, that the entry of a Remittitur 
generally, or remittitur priſone prædiclæ was indifferently uſed for the ſame, 
as remittitur quouſgue, &. Yet it was expreſsly ſhewed by the Gentlemen 
of the Houſe of Commons, that there was ſometimes a Pf Hoang and that 
ſo it might well be in this caſe. For in the laſt of theſe eight precedents, 
which is Salton/lalPs caſe, they obſerved that remittitur priſone prædictæ is 
often uſed ; and that it is twice uſed only for a remanding, during the 
time that the Court gave leave to the Warden of the Fleet to amend his 
return; which ſhews plainly, that tho' ſometimes remittitur generally, 
and remittitur quouſque, &c. may mean the ſame, yet ſometimes it doth 
not. And that, in this caſe of Cz/ar it doth not mean any other, but 
only ſo much as it doth twice in that of Salton/tall's caſe, was proved allo 
by a rule of the Court, which was cited out of the rule-book of the Court 
of King's-Bench, by which rule the Court expreſsly ordered, that unleſs 
the Steward and Marſhal of the Houſhold did ſufficiently return the Writ 
of Habeas Corpus for Ceſar, that he ſhould be diſcharged. The words of 
the rule are, Niſs predidti Seneſcallus & Mareſcallus hoſpitii Domini Regis 
ſufficienter returnaverint breve de Habeas Corpus, Tho. Cæſar die Mercuri 
proxime poſi quindenam Sancti Martini de priſena exonerabitur. And 
this was the opinion of the Court; which ſhews that the Court 
was ſo far from remanding him upon the return, that they reſolved, 
that unleſs ſome better return were made, the priſoner ſhould be 
diſcharged of his firſt impriſonment, though it appeared to them ouf 
of the body of the return (upon which they were only to judge), that he 
was committed per mandatum Domini Regis onl y. And the rule not only 
ſhews the opinion of the Court then to have been agrecable with the refo- 
lution of the Houſe of Commons, but alſo proves that Remittitur gene- 
rally, or Remittitur priſonæ prædictæ, doth not always imply a remand- 
ing upon judgment or debate. And this anſwer was given to this 
Cæſar's caſe, that is the ſixth of this number. | 

| | The 


have this ſmall colour in them for the other fade, to any man that is not 


erwiſe they had been remanded, and not com- 
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(197) 1 628. 
Abe ſeventh is the caſe of Jumel Demetrius. It was 12 Fac. Rot. 153. 
E Mr. Attorney objected that this Demetrius and divers others being Brew- 
ers, were committed per concilium Domini Regis to the Marſhalſea of the 
Houſhold, and that upon the commitment ſo generally returned, they were 
| remanded, and that the entry was immediate remittitur prefato Mareſcallo 
ſpits predifti; where he obſerved, that immediate ſhews that the Judges 
- x that time were ſo reſolved of this Queſtion, that they remanded them 
preſently, as men that well knew what the Law was herein. | 
{ Hereunto the Gentlemen of the Houſe of Commons gave theſe anſwers. 
Firſt, That the Remittitur, in this caſe is but as the other in Ce/ar's, and ſo 
proves nothing againſt them. Secondly, That immediate being added to it, 
ſhews plainly that it was done without debate, or any argument or conſi- 
ation bad of it, which makes the authority of the precedents to be of no 
force in point of Law ; for judgments and awards given upon deliberation 
| only and debate are proofs and arguments of weight, and not any ſudden 
Ack of the Court without debate or deliberation. And the entry of im- 
mediate being propoſed by Mr. Keeling, it was confirmed by him, that by 
that entry it appears by this courſe, that the remanding of him was the 
ſelf-fame day he was brought, which, as it was ſaid by the Gentlemen of 
| the Houſe of Commons, might be at the rifing of the Court, or upon ad- 
viſement, and the like. And this anſwer was given to this precedent of 
the Brewers. | IEC 
T be laſt of the eight, to which Mr. Attorney objected, is SaltonflalPs 
caſe, in the 13 Fac. Revs. 
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85 Regis de private Concilio : and being returned by the Warden of the Fleet 
Yy to be ſo, Remittitur priſanæ predifte ; and in the 13 Fac. in the ſame caſe 


| caſe, and are as one precedent. 
To this the Gentlemen of the Houſe of Commons anſwered, That it is 
| true, the Rolls have ſuch entries of remittitur in them generally, but that 

oves nothing upon the reaſon before uſed by them in Cæſar's caſe. But 
alſo Saltonſtall was committed for another cauſe beſides per mandatum Dom. 
Regis, a contempt againft an order in the Chancery, and that was in the 
return alſo. And beſides the Court, as it appears in the Record, gave ſe- 
veral days to the Warden of the Fleet to amend his return, which they 
would not have done, if they had conceived it ſufficient, for that which is 
ſufficient needs not amendment. ; | 
- To this Mr. Attorney replied, That they gave him a day to amend his 
return, in reſpect of that part of it which concerns the order in Chancery, 
and not in reſpect of that which was per mandatum Dom. Regis. But the 
Gentlemen of the Houſe of Commons anſwered, That that appeared not 
any where, nor indeed is it likely at all, nor can be reaſonably ſo under- 
ftood ; becauſe if the other return per mandatum Dom. Regis had been ſuf- 
ficient by itſelf, then doubtleſs they would have remanded him upon that 
alone 2 then they needed not at all to have ſtood upon the other part of 
the return in this caſe, So that out of the Record itſelf it appears fully, 
that the Court conceived the return to be inſufficient. 

$0 the Gentlemen of the Houſe of Commons concluded, that they had 
a great number of precedents beſides divers Acts of Parliament, and Rea- 
# ſons of Common Law, agrecable to their reſolution ; and that there was 
not one precedent at all that made againſt them, but indeed, that almoſt all 
that were brought, as well againſt them as for them, if rightly underſtood, 
made fully for the maintenance of their reſolution: and that there was not 


Y one example or precedent of a Remittitur in any kind upon the point be-, 
fore that of Cz/ar's caſe, which is before cleared with the reſt, and is but 
ie of late time, and of no moment againſt the reſolution of the Houſe of 
s Commons. | | 
* And thus, for ſo much as concerned the precedents of Record, the firſt 
ny day of the conference deſired by the Lords ended. 
l. e 
ae The next day they deſired another conference with the Houſe of Com- 
mons, at which it pleaſed the Committee of both Houſes to hear Mr. 
3 Attorney again make what objections he could againſt other parts of the 
he argument formerly delivered from the Houſe of Commons. He then ob- 
88 jeted againſt the Acts of Parliament, and againſt the Reaſons of Law, 
D | and his objections to thoſe parts were anſwered, as it appears by the anſwers 
1d by order given into the Houſe of Commons by the Gentlemen that made 
* them. 12 poſtea, p. 180.] He objected alſo upon the ſecond day againſt 


the ſecond kind of precedents, which are reſolutions of Judges in former 
times, and not of Record, and brought alſo ſome other teſtimonies of the 
opinions of Judges in former times, touching this point. 

Firſt, for that reſolution of all the Judges of England in 34 Elix. 
mentioned and read in the arguments at the firſt conference, he ſaid, That 
it was directly againſt the reſolution of the Houſe of Commons, and ob- 
ſerved the words of it in one place to be, that perſons ſo committed by the 
King, or by the Council, may not be delivered by any of the Courts, &c. 
And in another, that if the cauſe were expreſſed, either in general or in ſpe- 
cialty, it was ſufficient ; and he ſaid that the expreſſing of a cauſe in gene- 
rality was to ſhew the King or the Council's command : and to this pur- 
poſe, he read the whole words of that reſolution of the Judges. Then he 
objected alſo, that in the report of one Reſqvel's caſe in the AT 
in 13 Fac. he found that the opinion of the Judges of that Court (Sir Ed- 
ward Coke being then chief Judge and one of them) was, that a priſoner 
being committed-per mandatum Dom. Regis, or privati Concilii, without 
cauſe ſhewed, and ſo returned, could not be bailed becauſe it might be mat- 
ter of State, or Arcana [mp:rit, for which he ſtood committed. And to 
this alſo he added, anopinion he found in a Journal in the Houſe of Com- 
mons of 13 Jac. wherein Sir Edward Cote ſpeaking to a Bill preferred for 
the explanation of Magna Charta touching impriſonment, ſaid in the ſame 
Houſe, That one ſo committed could not be inlarged by the Law, becauſe 
it might be matter of State for which he was committed. And amongſt 
theſe objections of the other nature alſo, he ſpake of the confidence that 
was ſhewed in behalf of the Houſe of Commons: and he ſaid, it was not 
confidence on either part could add any thing to the determination of the 
queſtion; but if it could, that he had as much reaſon of confidence for 
the other ſide againſt the reſolution of the Houſe of Commons, grounding 
himſelf upon the force of his e which, as he conceived, had ſo 


weakened the arguments of the Houſe of Commons. 
Vor. VII. | N 


relating to the Liberty of the Sulecr. 


He was committed per mandatum Dominerum | 


there is remittitur generally in the Roll, And theſe two make but one 


or perſon committed the priſoner. 
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5: TS this a reply was made and firſt it was {aid to the Lords on the be- 


half of the Houſe of Commons, That notwithſtanding any thing yet ob- 
jected, they were upon clear reaſon fil! confident of the truth of their firſt 
reſolution, grounded upon ſo juſt examination, and deliberation taken by 
them. And it was oblerved to the Lords alſo, that their confidence herein 
was of another nature, and of greater weight, than any confidence that 
could be expreſſed by Mr. Attorney, or whomſoever elle being of his Ma- 
| jeſty's Counſel learned. 

o which purpoſe the Lords were deſired to take into their memories the 
difference between the preſent qualities of the Gentlemen that ſpake in 
behalf of the Houſe of Commons; and of the King's learned Counſel in 
their ſpeaking there, howſoever accidentally they were both men of the 
ſame profeſſion: for the King's Counſel ſpake as Counſel perpetually re- 
tained by Fee, and if they made gloſſes or what advantageous interpreta- 
tion ſoever for their own part, they did but what belonged to their place 
and quality, as Mr. Attorney had done. But the Gentlemen that ſpake in 
behalf of the Houſe of Commons, came there, bound on the one ſide by 
the truſt repoſed in them by their Country that ſent them, and on the other 
ſide by an oath taken by every of them before he ſit in the Houle, to 
maintain and defend the Rights and Prerogatives of the Crown: ſo that 
evenin the point of confidence alone, thoſe of them that ſpeak as retained 


| Counſel by perpetual Fee, and thoſe that by their place being admitted to 


ſpeak, are bound to utter nothing but truth, both by ſuch a truſt and ſuch 
an oath, were no way to be ſo compared or counterpoiſed, as if the one were 
of no more weight than the other. | 

And then the objections before mentioned were alſo anſwered, 


For that of the reſolution of all the Judges of England in 34 Elin. it 
was ſhewed, that plainly it agreed with the reſolution of the Houſe of 
Commons : for although indeed it might have been expreſſed with more 
perſpicuity, yet the words of it, as they are, ſufficiently ſhew the meaning 
of it to be no otherwiſe. To that purpoſe, beſides the words of the 
whole frame of this reſolution of the Judges, as it is in the copy tran- 
ſcribed out of the Lord Chief Juſtice Anderſon's Book, written in his own 
hand, which book was here offered to be ſhewed in the behalf of the Houſe 
of Commons ; it was obſerved, that the words of the firſt part of it ſhew 
plainly, that all the Judges of England then reſolved, that the priſoners 
ſpoken of in the firſt part of their reſolution were only priſoners com- 
mitted with cauſe ſhewed ; for they only ſay they might not be delivered 
by any Court without due trial by Law, and judgment of acquittal had ; 
which ſhews plainly they meant that by trial and acquittal they might be 
delivered, But it is clear that no trial or acquittal can be had, where there 
is not ſome cauſe laid to their charge, for which they ought to fland com- 
mitted. "Therefore in that part of the reſolution ſuch priſoners are onl 
meant as are committed with cauſe ſhewed, which alſo the Judges in that 
reſolution expreſsly thought neceſſaty, as appears in the ſecond part of 
their reſolution, wherein they have theſe words: * If upon the return of 
their Habeas Corpus, the cauſe of their commitment be certified to the 
Judges, as it ought to be, &c,” By which words they ſhew plainly, 
that every return of a commitment is inſufficient that hath not a cauſe 
ſhewed of it. And to that which Mr. Attorney ſaid, as if the cauſe were 
ſufficiently expreſſed in generality, if the King's command or the Coun- 
cil's were expreſſed in it, as if that were meant in the reſolution for a ſuf- 
ficient general cauſe ; it was anſwered, That it was never heard of in Law, 
that the power or perſon that committed the priſoner was underſtood for 
the cauſa captionis or cauſa detentionis, but only the reaſon why that power 
As alſo in common ſpeech, if any man 
aſk why or for what cauſe a man ſtands committed, the anſwer is not, that 
ſuch a one committed him, but his offence or ſome other cauſe is under- 


| ſtood in the queſtion, and is to be ſhewed in the anſwer, But to ſay that 


ſuch a one committed the priſoner, is. an anſwer only to the queſtion, who 
committed him? and not why, or for what cauſe he ſtands fo com- 
mitted ? | 

Then for that of the copy of the report, in 13 Fac. ſhewed forth by Mr. 
Attorney, it was anſwered by the Gentlemen of the Houſe-of Commons, 
That the report itſelf which had been before ſeen, and peruſed among many 
other things at a Committee made by the Houſe, was of flight or no au- 
thority, for that it was taken by one, who was at that time a young ſtudent, 
and as a reporter in the King's Bench, and there was not any other report 
to be found that agreed with it. Secondly, Although the reports of young 
ſtudents, when they take the words of Judges as they fall from their 
mouths at the Bench, and in the ſame perſon and form as they have ſpoken, 
may be of good credit; yet in this caſe there was not one word fo reported: 
but in truth there being three caſes at a time in the KXing's-Pench, one 
Roſwell's caſe, Allen's, and Salton/tall's caſe, every of which had ſomething 
of like nature in it, the ſtudent having been preſent in the Court, made 
up the frame of one report or caſe out of all three in his own words, and 
ſo put it into his Book: ſo that there is not a word in the report, but it is 
framed according to the ſtudent's fancy, as it is written; and nothing is 
expreſſed in it, as it came from the mouth of the Judges, otherwiſe than 
his fancy directed him. 

Thirdly, There are in the report plain falſhoods of matter of fact, 
which are to be attributed either to the Judges or to the Reporter, Tt is 
moſt likely by all reaſon, that they proceeded from the Reporter's fault; 
howſoever, theſe matters of falſhood ſhew ſufficiently that the credit of the 
reſt is of light value. It is ſaid in the report, that Harecaurt being come 
mitted by the Council, was bailed, in 40 Flix. upon a Privy-Seal or a 
Letter, whereas in truth there is no ſuch thing. And it is ſaid there, 
that kind of Letters are filed in the Crown- Office, whereas in truth there 
was not any ſuch kind of Letters filed there in any caiz whatſoever, That 
Reſolution of the Judges in 34 K. is miſ-cited there, and made in 26 Kl. 
And it is ſaid there, that by that Reſolution, a priſoner returned to be 
committed by the command of the King, might not at all be delivered by 
the Court ; whereas no ſuch thing is comprehended in that Reſolution, 
But that which is of molt moment is, that howſoever the truth of the re- 
port were, yet the opinion of the Judges being ſudden, and without any de- 
bate had of the caſe, is of light moment: for, in difficult points eſpecial- 


ly, the moſt grave and learned men living may on th: ſudden let fall (and 
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that without any diſparagement to them) ſuch opinions as thay may well, 
and ought to change upon. further inquiry, examination, full debate 
had before them, and mature deliberation taken by them. Now plainly 
in that of 13 Jac. there is not ſo much as a pretence of any debate at the 
Bar or Bench. All that is reported to have been, is reported as ſpoken of 
the ſudden, And can any man take ſuch a ſudden opinion to be of value 
againſt ſolemn debates and mature deliberations ſince: had of the point : 
And indeed this great point, and all circumſtances belonging to it, have 
within this half year, been ſ@ fully examined and ſearched into, that it 
may well be affirmed, that the moſt Jearned man whatſoever that hath now 
conſidered of it, hath within that time, or might have, learned more rea- 


ſon of ſatisfaction in it, than ever before he met with. Therefore the ſud- 


den opinion of the Judges to the SONY is of no value here, which alſo 


is to be ſaid of that opinion obviouſly delivered in the Commons Houſe in | may, they muſt be without means to compel obedience to thoſe Acts: and 


18 Jac. as Mr. Attorney objected out of the Journal of the Houſe. But 
beſides, neither was the truth of that report of that opinion in the Journal 
any way acknowledged ; for it was ſaid in behalf of the Houſe of Com- 
mons, that their Journals were for matters of Orders and Reſolutions of 
the Houſe of ſuch authority, as that they were as their Recerds. Butfor 
any particular man's opinion, noted in any of them, it was ſo far from 
being of any authority with them, that in truth no particular opinion 1s 
at I's be entered in them, and that their Clerk offends, whenever he doth 
to the contrary. And to conclude, no ſuch opinion whatſoever can be 
ſufficient to weaken the clear Law comprehended in theſe Reſolutions of 
the Houſe of Commons, grounded upon ſo many Acts of Parliament, ſo 
much Reaſon of the Common-Law, and ſo many Precedents of Record, 
and the Reſolution of all the Judges of England; and againſt which not 
one Law, written or unwritten, not one Precedent, not one Reaſon hath 
been brought, that makes any thing to the contrary. | 

And thus ended the next day of the Conference deſired by the Lords, 
and had by a Committee of both Houſes, ws 


Serjeant Aſhley's Argument, ſeconding Mr. Attorney, in the behalf of his | 
: ajefty. 
1 Hope it will be neither offenſive 8 to your Lordſhips, if I ſaid 
ſomewhat to ſecond Mr. Attorney : which 1 the rather deſire, becauſe 
yeſterday it was taken by the Gentlemen, and argued on the behalf of the 
Commons, that the cauſe was as good as gained by them, and yielded by us, 
in that we acknowledged the Statute of Magna Charta ,and the other ſub- 
ſequent Statutes to be yet in force : for on that they inforced this general 
concluſion : 5 

That therefore no man could be committed, or impriſoned, but by due pro- 
eſs, preſentment or indiftment. | | 

Which we ſay is a Non ſeguitur upon ſuch our acknowledgement; for 
then it would follow by neceſſary conſequence, that no impriſonment could 
be juſtified but by proceſs of law, which we utterly deny. For in the cauſe 
of the Conſtable cited by Mr. Attorney, it is moſt clear, that by the ancient 
law of the land a Conſtable might, ex officio, without any Warrant, arreſt 
and reſtrain a man to prevent an affray, or to ſuppreſs it. And ſo is the 
authority 38 Hen. VIII. Brook's abſtract. So may he, after the affray, ap- 
prehend and commit to priſon the perſon that hath wounded a man that is 
5 of death, and that without warrant or proceſs; as it is in 38 Edi. 

II. fel. 6. 

Alſo any man that is no Officer may apprehend a Felon without Writ, 
or Warrant, or purſue him as a Wolf, and as a common enemy to the 
Commonwealth, as the Book is 14 Hen. VIII. fol. 16. So might any one 
arreſt a Night-walker, becauſe it is for the common profit, as the reaſon 
af 0 4 Hen. VII. fol. 7. 


n like manner the Judges in theſe ſeveral Courts may commit a man, | 


——_—— 


either for contempt, or miſdemeanor, without either Proceſs or Warrant, | 


other than Take him Sheriff, or Take him Marſhal, or Warden of the Fleet. 
And the adverſaries will not deny, but if the King will alledge cauſe, he 
may commit a man per mandatum as the Judges do, without Proceſs or 
Warrant. 

And various are the caſes that may be inſtanced, wherein there may be a 
lawful commitment without proceſs. Wherefore I do poſitively and with 
confidence affirm, that if the impriſonment be lawful, whether it be by 
proceſs, or without proceſs, it is not prohibited by the law. 

Which being granted, then the queſtion will aptly be made, Whether 
the King or Council may commit to priſon per legem terræ, were only that 
a part of the Municipal Fo of this dee which we eall the Common- 
Law ? For there are alſo divers juriſdictions in this Kingdom, which are 
alſo reckoned the law of the land. 

As in Cawidry's caſe in Cote's 5th report, 2 I. the firſt Eccleſiaſtical | 
Law is held the law of the land, to puniſh Blaſphemies, Schiſms, 'Here- 
ſies, Simony, Inceſt, and the like, for a good reaſon there rendered, viz. 
That otherwiſe the King ſhould not have power to do Juſtice to his Sub- 
jects in all caſes, nor to puniſh all crimes within his Kingdom. 

The Admiral's juriſdiction is alſo lex terre, or things done upon the Sea: 
but if they exceed their juriſdiction, a prohibition is awarded upon the Sta- 
tute of nullus liber homo; by which appears that the Statute is in force, as 
we have acknowledged, 

The Martial Law likewiſe, though not to be exerciſed in times of peace, 
when recourſe may be had to the King's Courts, yet in times of invaſion, 
or other times of Hoſtility, when an Army-Royal is in the field, and offences 
arc committed, which require ſpeedy reformation, and cannot expect the 
ſolemnity of legal Trials; then fuch impriſonment, execution, or other 
Juſtice done by the Law Martial is warrantable, for it is then the law of 
the land, and is jus gentium; which ever ſerves fora ſupply in the defect 
of the Common Law, when ordinary proceeding cannot be had. 

And fo it is alſo in the caſe of the Law of the Merchant, which is men- 
tioned 13 Edi. IV. fel. 9, 10. where a Merchant-ſtranger-was wronged 
in his goods, which he had committed to a Carrier to convey to Southamp- 
ton, and the Carrier imbezzled ſome of the goods: for remedy whereof the 
Merchant ſued before the Council in the Star-Chamber. for redreſs, It is 
there ſaid thus: Merchant-ſtrangers have by the King ſafe- conduct 

for coming into this Realm; therefore they ſhall not be compelled 
to attend the ordinary Trial of the Common Law, but, for expedition, 
mall ſue before the King's Council, or in Chancery, de die in diem & de 
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herd in horem; where the caſe ſhall be determined by the Law uf Met. 


Chants. 3 6 tHe e 141 
In the like manner it is in the Law of State; when the neceſſity of State 
requires it, they do and may proceed to natural equity; as in thoſe other 
caſes where the law of the land provides not, there the proceeding may be 
by the law of natural equity: and infinite are the occurrences of State, 
unto which the Common Law extends not. And if theſe proceedings of 
State ſhould not alſo be accounted the law of the land, then we do fall into 
the ſame inconveniency mentioned in Cawdry's caſe, that the King ſhould 

not be able to do Juſtice in all caſes within his own Dominions, | 
If then the King nor his Council may not commit, it muſt needs follow, 
that either the King muſt have no Council of State, or having ſuch a Coun- 
cil, they muſt have no power to make Orders, or Acts of State; or if they 


ſo we ſhall allow them juriſdiction, but not compel obedience to thoſe Acts ; 
but not correction, which will be then as fruitleſs as the command. Fru. 
Are potentia gue nunguam redigitur in flatutum. Whereas the very AQ of 
W:/tminfler the firſt, ſhews plainly that the King may commit, and that 
his commitment is lawful, or elſe that Act would never have declared a 
man to be irrepleviable when he is committed by the command of the King, 
if the Law-makers had conceived that his commitment had been 21 
And Divine Truth informs us, that the Kings have their power from God, 
the P/almift calling them the Children of the Moft High; which is in a more 
ſpecial manner underſtood than of other men : for all the ſons of Adam are 
by election the ſons of God, and all the ſons of Abraham by recreation, or 
regeneration, the children of the Moſt High, in reſpect of the power which 
is committed unto them; who hath alſo furniſhed them with ornaments 
and arms fit for the exerciſing of that power, and hath given them Scep- 
ters, Swords, and Crowns; Scepters to inſtitute, and Swords to execute 
laws; and Crowns as Enſigns of that power and dignity, with which th 
are inveſted. Shall we then conceive that our King hath ſo far tranſmit- 
| ted the power of his Sword to inferior Magiſtrates, that he hath not re- 
ſerved ſo much ſupreme power as to commit an offender to priſon ? 10 
Hen. VI. fol. 7. it appears that a Steward of a Court-Leet may commit 
a man to priſon, and ſhall not the King, from whom all inferior power 
is deduced; have power to commit ? We call him the Fountain of Juſtice, 
yet when theſe ſtreams and rivulets, which flow from that fountain, come 
freſh and full, we would ſo far exhauſt that fountain, as to leave it dry. 
But they that will admit him ſo much power, do require the expreſſion 
of the cauſe; I demand whether they will have a general cauſe alledged, 
or a ſpecial ? If general, as they have inſtances for Treafon, Felony, or 
for Contempt, (or to leave fencing, and to ſpeak plainly as they intend 
it) viz. If Loan of money ſhould be required and refuſed, and thereupon 
a commitment enſue, and the cauſe 2 to be for Contempt, this be- 
ing . . inconvenience from yielding, the remedy is ſought; in the 
next Parliament would bo required the expreſſion of the particular cauſe 
of the commitment. Then how unfit would it be for King or Council 
in caſes to expreſs the particular cauſe, it's eaſily to be adjudged, when 
there is no State, or Policy of Government, whether it be Monarchical, 
or of any other frame, which have not ſome Secrets of State, not com- 
municable to vulgar underſtanding. | 

J will inſtance but one; if a Ling imploy an Ambaſſador to a Foreign 
| Country or State, with inſtructions for his Negotiation, and he purſue 
not his inſtructions, whereby diſhonour and damage may enſue to the 
Kingdom, is not this committable ? 

And yet the particular of his inſtruction, and the manner of his miſcar- 
rying, is not fit to be declared to his Keeper, or by him to be certified to 
the 3 where it is to be opened and debated in the preſence of a great 
audience. 

I therefore conclude, for offences againſt the State, in caſe of State Go- 
vernment, the King and his Council have lawful power to puniſh by im- 
priſonment, without ſhewing particular cauſe, where it may tend to the 
diſcloſing of State-Government. It is well known to many that know me, 
how much I have laboured in this law of the ſubjects liberty very many 
won before I was in the King's ſervice, and had no cauſe then to ſpeak, 

ut to ſpeak ex animo; yet did I then maintain and publiſh the ſame opi- 
nion which now I have declared concerning the King's ſupreme power in 
matters of State, and therefore cannot juſtly be cenſured to ſpeak at this 
preſent only to merit of my Maſter, But if I may freely ſpeak my own 
underſtanding, I conceive it to be a queſtion too high to be determined by 
any legal direction; for it muſt needs be an hard caſe of contention, when 
the Conqueror muſt ſit down with irreparable loſſes, as in this caſe. If the 
Subject prevails, he gains liberty, but loſeth the benefit of that State- 
Government, by which a Monarchy may ſoon become an Anarchy; or if 
the State prevails, it gains abſolute Sovereignty, but loſeth Subjects: not 
their ſubjection, for obedience we mult yield, tho' nothing be left us but 
prayers and tears, but yet loſeth the beſt part of them, which is their al- 
fections, whereby Sovereignty is eſtabliſhed, and the Crown firmly fixt on 
| his royal head. Bara two ſuch extremes there is no way to moderate, 
but to find a medium for the accommodation of the difference; which is not 
for me to preſcribe, but only to move your Lordſhips, to whom I ſubmit. 

After Mr. Serjeant's ſpeech ended, my Lord-Preſident ſaid thus to the 
Gentlemen of the Houſe of Commons; That though at this free confe- 
rence, liberty was given by the Lords to the King's Counſel to ſpeak what 
they thought fit for his Majeſty, yet Mr. Serjeant Aſhley had no authority, 
or direction from them to ſpeak in that manner he had dene. And he wa 
committed into cuſtody, and afterwards, being ſorry for any haſty expteſ- 
ſion he might have uſed, was diſcharged. 


The Objettions of the King's Counſel, with the Anſwers made thereunto, at th 
two Conferences touching the ſame matter. 

II. was agreed by the Attorney-General, Sir Robert Heath, that the ſeves 

Statutes urged by the Commons were in force, and that Magna Charts 
did extend moſt properly to the King. But he ſaid, 1. That ſome of then 
are in general words, and therefore conclude nothing, but are to be ex- 
pounded by the precedents; and others that be more particular, are applies 
to the ſuggeſtions of ſubjects, and not to the King's command ſimply d. 
itſelf. Hereunto it was anſwered, That the Statutes were as direct as could 
be, which appeareth by the reading of them; and that though ſome of 72 
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ſpeak n ſubjects, yet others do not: and they that do, 
are 2s effectual, for that they are in equal reaſon, a commitment by the 
command of the King, being of as great force, when it moveth by a 
| ſuggeſtion from a ſubſect, as when the King taketh notice of it himſelf; 
| the rather for that Kings ſeldom intermeddle with matters of this nature, 
but by information from ſome of their people. | 

2. Mr. Attorney objected, that per legem terre in Magna Charta (which 
is the foundation of this queſtion) cannot be underſtood for proceſs of the 


lat and original writs; for that in all criminal —— no original 


writ is uſed at all; but every Conſtable either for Felony or Breach of the 
Peace, or to prevent the Breach of the Peace, may commit without pro- 
ceſs or original writ, and it were hard the King ſhould not have the 
wer of a Conſtable. And the Statute cited by the Commons, makes 
eſs of the law and writ original, to be all one. 
The anſwer of the Commons to this objection was, that they do not 
intend original writs only by law of the land, but all other legal proces, 


| which comprehends the whole proceedings of law upon cauſe, other than 


trial by Jury, Judicium parium, unto which it is oppoſed. Thus much 
is imported ex vi termini out of the word Proceſs; and by the true accep- 
tation thereof in the Statutes that have been uſed by the Commons to 


| maintain the declaration, and moſt eſpecially the Statutes of 25 Ed. III. 


cap. 4. where it appeareth that a man ought to be brought in to anſwer 
by the courſe of the law, having former mention of proceſs made by ori- 
inal writ, 1 | 
; And in 28 Bd. III. cap. 3. by the courſe of the law is rendered by due 
proceſs of the law. And 36 Ed. III. Rot. Parliamenti, num. 20. the peti- 
tion of the Commons ſaith, that no man ought to be impriſoned by ſpe. 
cial command without indictment or other due proceſs to be made by the 
law. 37 Ed. III. cap. 18. calleth the ſame thing proceſs of the law; and 
42 Ed. III. cap. 3. ſtileth it by due proceſs and writ original; where the 
conjunctive muſt be taken for a diſ- junctive, which change is ordinary 
in an expoſition of Statutes and Deeds, to avoid inconveniences, to make 


law of the land in Magna Charta, by the courſe of the law in 25 Ed. III. 
by the due proceſs of law in 28 Ed. III. other due proceſs to be made by 
the law in 36 Ed. III. proceſs of the law in 37 Ed. III. and by due pro- 
ceſs and writ original in 42 Ed. III. are meant one and the ſame thing; 
the latter of theſe Statutes referring always to'the former, and that all of 
them import any due and regular proceedings of law upon a. cauſe other 
than the Trial by Jury. And this appeareth 10 Rep. 74. in the caſe of 
the Marſhaiſea, and 11 Rep. 99. James Bagg's caſe, where it is under- 
ſtood of giving juriſdiction by Charter or Preſcription, which is the ground 
of a proceeding by courſe of law. And in Selden's Notes on Forte ue, 
fol. 29. where it is expounded for law-wager, which is likewiſe a Trial 
at law by the oath of the parties differing from that by Jury. And it doth 
truly comprehend theſe and all other regular proceedings in law upon 
cauſe, which gives authority to the Conſtable to arreſt upon cauſe, And if 
this be not the true expoſition of theſe words per legem terre, the King's 
Counſel were deſired to declare their meaning, which they never offered 
to do; and yet certainly theſe words were not put into the Statute with- 
out ſome intention of conſequence, 

And thereupon Mr. Serjeant Aſhley offered an interpretation of them 
thus : namely, That there were divers laws of this Realm, as the Com- 
mon Law, the Law of the Chancery, the Eccleſiaſtical Law, the Law 
of the Admiralty or Marine Law, the Law of Merchants, the Martial 
Law, and the Law of State; and that theſe words per legem terre do ex- 
tend to all theſe Laws. 

To this it was anfwered, that we read of no law of State, and that none 
of theſe Laws can be meant there, ſave the Common Law, which is the 
principal and general law, and is always underitood by way of excellency, 
when mention is made of the law of the land generally : and that though 
each of the other laws, which are admitted into this 8 by Cuſtom 
or Act of Parliament, may juſtly be called a law of the land, yet none of 
them ean have the preheminence to be {tiled the law of the land. And 
no Statute, Law-Book, or other Authority, printed or unprinted could 
be ſhewn, to prove that the law of the land, being generally mentioned, 
was ever intended of any other than the Common Law ; f yet even by 
theſe other laws, a man may not be committed without a cauſe expreſſed. 

But it ſtandeth with the rule of other legal expoſitions, that per legem 
terre muſt be meant the Common Law, which is the general and univer- 
ſal Law by which men hold their Inheritances ; and therefore if a man 
ſpeak of eſeuage generally, it is underſtood, as Littleton obſerveth, Sect. 
99. of the incertain eſcuage, which isa Knight's ſervice tenure, for the 
defence of the Realm, by the body of the tenant in time of war, and 
not of certain eſcuage, which giveth only a contribution in money, and 
no perſonal ſervice. 

And if a Statute ſpeak of the King's Courts of Record, it is meant 
only of the four at of roger by way of excellency, Coke's 6. Rep 20. 
Gregory's caſe. So the Canoniſts by the Excommunication ſimply ſpoken, 
do intend the greater, Excommunication. And the Emperor in his In- 
ſtitutions ſaith, that the Civil Law being ſpoken generally, is meant of 
the Civil Law of Rom, though the Law of every Giry isa Civil Law; as 
2 a man names the Poet, the Gre:zans underſtand Hamer, the Latini/ts 

ir gil. : 

2. Admit per lgem terræ extend to all the laws of the land, yet a man 
muſt not be committed by any of them, but by the due proceedings that 
are executed by thoſe laws, and upon a cauſe declarcd. 

Again, it was urged, That the King was not bound to expreſs a cauſe 
of impriſonment, becauſe there may be in it matter of State, not fit to be 
revealed for a time, leſt the confederates thereupon make means to eſcape 
the hands of Juſtice, And therefore the Statutes cannot be intended to 

reſtrain all commitments, unleſs a cauſe be expreſſed; for that it would 
be very inconvenicnt and dangerous to the State, to publiſh the caule at 
the very firſt. 

Hereunto it was replied by the Commons, That all danger and incon- 
venience may be avoided by declaring a general cauſe, as for Treafon, 
Suſpicion of Treaſon, Miſpriſion of Treaſon, or Felony, without ſpeci- 


fying the particular; which can give no greater light to a confederate, | ſubjects. 


relating to the Liberty of the Subjef2. 


jt ſtand with the reſt ; and with reaſon, as it may be collected, by the 
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| than will be conjectuted by the very apprehenſion upon the impriſonment, 
if nothing at all were expreſſed. 

It'was further alledged; That there was a kind of contradiQion in the 
polition of the. Commons, when they ſay, a party committed without a 
cauſe ſhewed, ought to be delivered or bailed ; bailing being a kind of 
impriſonment ; delivery, a total freeing. _ 

o this it hath been anſwered, that it hath always been the diſcretion 
of the Judges, to give ſo much reſpect to a commitment by the command 
of the King, or the Privy-Council, (which are ever intended to be done 
in juſt and weighty cauſes) that they will not preſently ſet them free, but 
bail them to anſwer what ſhall be objected againſt them on his Majeſty's 
behalf; but if any other inferiour Officer do commit a man without ſhew- 
ing cauſe, they do inſtantly deliver him, as having no cauſe to expect 
their leiſure. So the delivery is applied to an impriſonment by the com- 
mand of ſome mean Miniſter of Juſtice ; bailing, when it is done by the 
command of the King or his Council. 

Tt was argued by M Attorney, that bailing was a grace and favour of 
a Court of Juſtice, and that they may refuſe to do it. 

This was agreed to be true in divers cafes ; as where the cauſe appears 
to be for Felony, or other crimes expreſled, for that there is another way 
to diſcharge them in ſome convenient time by their Trial ; and yet in 
theſe caſes, the conſtant practice hath been anciently and modernly to 
bail men : but where no cauſe of the impriſonment 1s returned, but the 
command of the King, there is no way to deliver ſuch perſon by Trial or 
otherwiſe, but that of the Habeas Corpus. And if they ſhould be then 
remanded, they might be perpetually impriſoned, without any remedy at 
all ; and conſequently a man that had committed no offence, might be 
in a worſe caſe than a great offender; for the latter ſhould have an ordi- 
nary Trial to diſcharge him, the other ſhould never be delivered. 

It was further ſaid, that though the Statute of Meſtminſter 1. cap. 15, 
be a Statute which by way of proviſion did extend only to the Sheriff, 
yet the recital of that Statute touching the four caſes, wherein a man was 

not repleviable at the Common Law, namely, thoſe that were committed 
for the death of a man, by the command of the King, or of his Juſtices, or 
for the Foreſt ; did declare that the Juſtices could not bail ſuch a one, and 
that repleviable and bailable were ſynonimous or all one: and that Stamford, 
a Judge of great authority, doth expound it accordingly (Stam. pl. Cor. 
72.) and that neither the Statute nor he ſay repleviable by the Sheriff, but 
generally without reſtraint ; and that if the Chief Juſtice commits a man, 
he is not to be inlarged by any other Court, as appeareth in the Regi/ter. 

To this it was anſwered, 1. That the recital of the body of the Sta- 
rute, relateth to the Sheriff only, as appeareth by the very words. 2. That 
repleviable is to the Sheriff, for that the word imports no more ; but a 
man committed by the Chief Juſtice, is bailable by the Court of King';- 
Bench. 3- That Stamford meaneth all of the Sheriff, or at leaſt he hath 
not ſufficiently expreſſed that he intended the Juſtices. 4. It was denied 
that W and bailable were the fame, for they differ in reſpect of 
the place where they arc uſed, bail being in the King's Court of Record, 
repleviable before the Sheriff; and they are of ſeveral natures, replevi- 
able being a letting at large upon ſureties, bailing being when one tradi- 
tur in ballium, the bail are his Gaolers, and may impriſon him, and ſhall 
ſuffer body for body ; which is not true of replevying by ſureties : and 
bail differeth from mainprize in this, chat mainprize is an undertaking in 
a ſum certain, bailing is to anſwer the condemnation in civil cauſes, 
and in crim?nal, body for body. 

'The reaſons'and authorities in the firſt conſerence were then renewed, 
and no exceptions taken to any, ſave that in 22 Hen. VI. it doth not ap- 
pear that the command of the King was by his mouth, which mult be in- 
tended, or by his Council, which is all one, as is obſerved by Stamford; 
for the two words are, that a man is not repleviable by the Sheriff, who 
is committed by the Writ or the commandment of the King. 

21 Ed. I. Rot. 2, dirſ. was cited by the King's Counſel ; but it was 
anſwered, that it concerned the Sheriff of Leice/terſhire only, and not the 
power of the Judges. 33 Heu. VI. the King's Attorney confeſſed, was 
nothing to the purpoſe ; aud yet that Book hath been uſually cited by 
thoſe that maintain the contrary to the declaration of the Commons. 
And therefore ſuch ſudden opinions as have been given thereupon, are 
not to be regarded, the foundation failing 

And where it was ſaid that the French of 36 Ed. III. Rot. Parliamentt, 
num. q. which can receive no aniwer, did not warrant what was inferred 
thence ; but that theſe words, ſuns diſlurbance mettre, uu arreſt faire, & le 
contre per ſpecial mundement ou en autre maniere, muſt be underſtood, that 
the Statutes ſhould be put in execution, without putting diſturbance, or 
making arreſt to the contrary by ſpecial command or in other manner; 
the Commons did utterly deny the interpretation given ly the RIng's 
Counſel: and to juſtify their own did appeal to all men that underitood 
French. And upon the ſeven Statutes did conclude, that their decla- 
ration remained an uncoubted truth, not controlled by any thing ſaid 
to the contrary, _ 


[The Proceedings againſt the Earl of Suffolk, 14 April, 1626 *, 


R. Kerton acquainted the Houſe, that the Earl of S had ſaid 

to ſome Gentlemen, That Mr. Selden bad razed a Record, and de- 

ſerved to be hanged, for going about to jet diviſion bettvixi the King and his Sub- 
jefts. And being demanded to whom the words were ſpoken, he was un- 


minate him, He then named Sir 79/n Strangways ; who was unwilling 
to ſpeak what he had heard from the Earl: but being commanded by the 
Houſe, and reſolved upon the queſtion, he confeſſed, 

That upon Saturday laſt, he being in the Committee-Chamber of the 
Lords, the Earl of Sufolt called to him, and ſaid, Sir John, will you net 
hang Selden? To whom he ſaid, For what? The Earl replied, By Cod 
he hath razed a Recird, and deſerurs to be hanged +. 

This the Houſe of Commons took as a great injury done to the whole 
Houſe, Mr. Selden being employed by them in the Conference with the 


Lords in the great cauſe concerning the Liberty of the pertons of the 


The 


This was Theophilus Earl of Suffo/k, Son to James Earl of Stb, Lord-Treaſurer, Temp. Jac. I. 

＋ Mr. Se/der.] I am called up to juſtify myſelf. I ſee the words charge me to Lave razed Records. I hope no man believes I ever did it. I cannot gucſs what this Lord 
means. I did deliver in whole Copies of divers Records examined by myſelf, and divers other Gentlemen of this Houſe, Thele I delivered in to the Lords Houte ; and the 
Clerk of the Crown brought in the Records of the Office before the Lords: I defire that there may be a meſſage from this Houſe to the Lords, to make at the Bar there a 
Charge againſt the Lord that ſpoke thus; and I hope we ſhall have Juſtice, Ex MSS. Pyinmii in Sclden's Liſe, in his Herts, Vol. p. 16. 


willing to name any, till upon the queſtion it was reſolved he ſhould no- 
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ceflity, we muſt yield ſometimes for the preſeryation of the State, uli un;, 

dammum utilitate publica rependitur ; he laid there was no truſt in the ch, 

dren of T raitors, no wrong done if they did tabefucere, or marceſcere in car. 

cere. It is the ſame caſe of neceſſity, as when to avoid the burning of , 

1 own, we are forced to pull down an honeſt man's houſe, of to com 

a man to dwell by the ſea- ſide for defence or fortitude. Yet the A. can 
in 


: 


— 


The Houſe preſently ſent Sit Raber 

this effect; he expreſſed the great care the 

to maintain all mutual reſpect and correſpondency betwixt both Houſes : | 

then he informed them of a great injury done by the Earl of Suffalt to the 

whole Houſe, and to Mr. Selden, a particular Member thereof, who by their 

- command had been employed in the late conference with their Lordſhips: gande NCC O 
= that the Houſe was very ſenſible thereof, and according to former prece- | do no wrong, for potentia juris off non++juriatErgo'the Act of the 

1 dents, made them truly acquainted with it, and demanded Juſtice againſt | tho" to the wrong of another, is by the Law made no wrong; as if be 

be the Earl of Suffolk. He read the words, ſaying they were ſpoken to Sir | commanded a perſon to be kept in priſon, yet he is reſponſible - for hi; 
—= ; Fohn Straugways, a Member of their Houſe. f wrong: he quoted a book, 42. 6. Aff. Port. 1 a 

3 After a thort-ſtay, the Lords called for the Meſſenger, to whom the | Thirdly, The inſtance made of Je/iminſt firſt, he ſaid there was a great 

| difference between thoſe three, Mainpriſe, Bail, and Replevin. The Sts. 

tute ſays, a man cannot be replevied: Ergo, not bailed nen ſeguitur. Main. 

pri ſe is under pain; Bail is body for * but no pain is ever in Court 

eplevin is neither by ſurety not 


t Philge with a meſſage to the Lords to | 
-ommons. had upon all occaſions 


1 


Lord Keeper gave this anſwer; he ſigniſied the great deſire and care of 
their Lordſhips to maintain and increaſe the correſpondencies betwixt both 
Houſes, and as a teſtimony thereof they had partly taken into conſidera- 
tion the charge ; that the Earl of Suffolk, being a man of great place and | to be declared, unleſs the party appears. 
honour, had voluntarily proteſted upon his Hohour and Soul, that there | bail; and Replevin is never in Court, | 84. | 
paſſed no ſuch words as thoſe. from him to Sir John Strangways : and the | Fourthly, W here it is ſaid that Bail is ex gratia, he anſwers, That if the 
Lord-K ceper wiſhed that their Lordſhips ſpeedy proceedings in this buſi- | priſoner comes to. Habeas Corpus, then it is not ex gratia, yet the Court 
neſs might teſtify. their love and good-will to the Commons Houſe. may adviſe, but mark the words ad ſubjiciendum & re ipiendum prout curia 
The next day, being the 15th of April, Sir Fohn Strangways made a pro- con/ideraverit. Now it is impoſſible the Judges ſhould do ſo, if no cauſe be 
teſtation openly in the Houſe, wherein he avowed that (notwithſtanding expreſſed; for if they know no cauſe, he may bring the firſt, ſecond, 
the Earl's denial) he did ſpeak thoſe words 2 unto him, and would | third, and fourth Haleas Corpus, and ſo infinite till he find himſelf a per- 
maintain it any way fitting a Member of that Houle, or a Gentleman of | petual priſoner: ſo that no cauſe expreſſed, is worſe for a man than the 
Hoaohr: „ i | ; greateſt cauſe or villainy that can be imagined. And thus far proceeded 
They ordered that this proteſtation ſhould be 2 into the e. that learned Gentleman. e | 
book, and that a Committee ſhould take into conſideration what was fit . 1 5 8 
for the Houſe to proceed to, for the juſtification of Sir Jobn Strangways, Mee wen? 6s N 10 „e Ls rages Wks 
— — ey —_ to be done in this caſe, and to examine witneſſes of | _ . 2250 . who affigned to the King four great 
| 1 IX | E CEN truſts: 1. War, 2. Coins, 2. Denizens, 4. Pardons; it is aflented 
ttee had he, * » 4 z 1 to, 
W I or / _ e oder Nl; — 4 "x that ref. . N F Oy legal Prerogatives, but the at- 
lated, that upon Saturday being in the Lords Committee-Chamber, the Earl f ks ven eee 5 facts 7 45 05 ni 7 e Ergo, 
of Suffolk ſaid thus to him: Mr. Attorney hath cleared the buſineſs, and hath fer: thi 6 9 eva 8 TY 1 "ary N 15 aid he could 
made the cauſe plain on the King's ſide ; and further ſaid, Mr. Selden hath the firſt = 4 „e * be ee pes J . ” - 5 wipe off 
razed a Record, and hath deſerved to be hanged, and the Lower Houſe The rt rule 36 this Robe 7 805 2 of rr hy . ang th 
ſhould do well to join with the higher in a petition to the King to hang thing, but the fear of ill Counſel + the Ki s WR „int ih 2nf 
him; and added as a reaſon, for Mr. Selden went about, and took a courſe den 1 © Z 101 Ba Pater wth ets fxg, e ily there be truſted, 
to divide the King from his-people, or words to that effect. And being ve web Þ py W 5 14 85 ene Dory the King and ſubjects, as it doth 
| aſked, whether he conceived that thoſe words of dividing the King from 3 * og 5707 0 Jy 0 Rs in the Wars, it is not always 
his people, had relation to the whole and general action of Mr. Seiden | 8 10% pes 8 by of mA Be 7 z ba 3 
before the Lords, or to the particular of razing a record? He conceived | be truſted wich the lowers of the Crown; Wat and Cen: 
hey had examined = Mr. Littleton, who confeſſed he heard the Earl The ſecond 175 oy 1 by 4 ＋ . 1 he King WAL uſted to confer 
of Suffolk ſpeak to a Gentleman, whom he knew not, words to this effect, r en ne 3 Cl 
viz. That he would not be in Mr. Selden's coat for 1c,000/. and that Mr. other matter. Lhe former, power cannet, by miſcounſelling, be brought to 
Selden deſerved to be hanged : 4 prejudice another, the latter may; if the King pardoneth a guilty man, he 
The ſecond part of this report concerned the particular of Sir John ere. good ſubject ; 1 ee ſo EY 3 it is 
A (T 
eee ee eee circumſtances | command to do a man wrong, the command is void, & a&er fit author, and 
1. That the ſame words in the ſame ſyllables were ſpoken to Sir Chri/- | ira, ith Was e . Franc ADE Yom. * . Roy 
ö im Si 1 4 ? — | 
2 2 _ 8 Erh ber Neil, to him Sir John Strangways, ſo impriſon without expreſſion of cauſe, or limitation of time; as the Poet 
2. That the Earl of Sufi called Sir John Strangways to him, and ſpake tells us, becauſe Libertas potius auro. 
; D \ pe After theſe Debates, the Houſe of Peers called upon the Judges to an- 
to him, was proved by dir George Fane, and Sir Alexander St. Fohn, at ( 4 ; 8 
e : wer the Charge of the Houſe of Commons, for their Judgment on the 
which time the Earl ſeemed full of that which he delivered. TTC i 16h. Tem by the Gen tn 
3. That Sir John Strangways inſtantly after his diſcourſe with the Earl of e S. 9 95 u D ene Wenn min 
i for refuſing to ſubſcribe to the Loan. 


of Suffolk went to the Earl of Hertford, and delivered him the paſſages be- | 
| The Anſwer of the Judges for Matter of Fa upon the Habeas 


— 


ä 


twixt them, being the ſame related in the Houſe. 0 

4. From the unwillingneſs of Sir John Strangways, though called upon Corpus, 21 April. a 
by the Houſe, to teſtify againſt the Earl, till it was reſolved by queſtion HE Chief-Juſtice faith, They are prepared to obey our command, but 
he ſhould do it: from a probability, that had not theſe words been ſpoken they defire to be adviſed by us, whether they being ſworn upon pe- 8 
to himſelf, it is like he would have produced Sir Chriſtopher Neuil, from nalty of forfeiting Body, Lands, and Goods, into the King's hands to <5 
whom he alſo heard the ſame, | 8 : give an account to him, may without Warrant do this. Li 
5. From the worth of the Gentleman, and his ingenuous proteſtation The Duke ſaid, He had acquainted the King with the buſineſs, and for 1: 
in the Houſe, That he was ready to jufkify the truth of what he ſaid in aught he knew he is well content therewith ; but for better aſſurance, he 71 
any courſe the Houſe ſhould think meet, or was fit for a Gentleman of hath ſent his brother of Angleſey to know his pleaſure. 1 } 
Honour, | f Devonſhire, If a complaint be made by a mean man againſt the greateſt be. 

Hereupon the Houſe reſolved upon the Queſtion ; ; a Officer in this place, he is to give an account of his doings to this Houſe. 5 

1. That the Ear! of Suffolk, notwithſtanding his denial, had laid a Biſhop of Lincoln. This motion proceeded from him, and fo took it for H, 
molt . and ſcandalous imputation upon Mr. Selden, a Member of the | 1... that there was an appeal from the Chancery to a higher Court than tic 
Houſe, being imployeq in the ſervice of the Houſe, and therein upon the the King's-Bench, and that Court hath ever given an account of their up 
whole Houſe of Commons. 55 : ' | goings. | E- re 
2. That this Houte, upon due examination, is fully ſatished that Sir The Lord Say. He wondered there ſhould be any queſtion made of this K. 

Jobn Strangways (notwithſtanding the Earl of Suffol#'s denial) hath af- buſineſs, becauſe in his opinion this being the higheſt Court, did admit 

tirmed nothing but what is moſt true and certain. of no appeal. 8 

3. That theſe particulars and additions be again preſented to the Lords, The Preſident. The Judges did not do this by way of appeal, but as } 
and the Farl of Suffolk be newly charged at the bar, and the Lords deſired to | the moſt common way for them, this being a matter concerning the King's kn 
proceed in Juſtice againſt the Earl, and to inflict ſuch puniſhment upon Prerogative. ” * | Tx 
him as an offence of fo high a nature, being againſt the Houſe of Com- Lord Say. If they will not declare themſelves, we muſt take into conſi- Ju 
mons, doth deſerve. f a ., | deration the point of gur privilege. WL 

Sir Zobn Elliot was ſent with a mellage to the Lords ; who after a while The Duke. This was not done by the Judges, as fearing to anſwer, but tur 
returned this anſwer, That they had taken the meſſage into conſideration, reſpect to the King. And now his brother was come with anſwer from thi 
and would further take it into due conſultation, and in convenient time | ,. King, that they might proceed. Lact 
would return an anſwer by Meflengers of their own. But what was done Org : 3 T "IE 
in this afair does not appear. raer was taken that this paſſage ſhould not be entered ints the Fournal-Book, 75 

And ſo Fudge WHITLOCK ſpake. 


M K. Noye, on the 16th of April, offered an anſwer to the inconveni- 
encies preſented by Mr. Attorney, which were four in number. 
Firſt, where it was objected, that it was inconvenient to expreſs the 
cauſe, for fear of divulging the Arcana imperii, for hereby all may be diſ- 
covered, and abundance of Traitors never brought to Juſtice: 
To this that learned man anſwered, 
That the Judges by the intention of the Law are the King's Counſel, 


2nd the ſecrets may iafely be committed to all or ſome of them, Who! a 5 
might adviſe whether they will bail him: and here is no danger to King, or is true, my Lords, in Michaelmas Term laſt, four Gentlemen petitioned 


ſubjects; for their oath will not permit them to reveal the ſecrets of the for an Habeas Corpus, which they obtained, and Counſel was aſſign- 
King, nor yet to detain the ſubject long, if by law he be to be bailed. - ed unto them; the return was per ſpeciale mandatum Domini Regis, 
Secondly, For that objection of the children of Odenell, he laid this for | Which likewiſe was made unto us under the hands of eighteen Privy Coun- 


a ground, that the King can do no wrong; but in caſes of extreme ne- | cillors. Now, my Lords, if we had delivered them preſently upon this, * 
I | | mM 


M* Lords, we are by your appointment here ready to clear any aſper- 

ſion of the Houſe of Commons in their late preſentment upon the 
King's-Bench, thar the Subject was wounded in this judgment there 
lately given. If ſuch a thing were, my Lords, your Lordſhips, not 
they, have the power to queſtion and judge the ſame. But, my Lords, 
I ſay there was no judgment given, whereby either the Prerogative 
might be enlarged, or the Right of the Subject trenched upon. It 


nes beocanſe the King did not ſhew the cauſe, wherein we 
Ho the King had done wrong ; and this is beyond our 
knowledge, for he might have committed them for other matters than we 
could have imagined. But they might ſay, thus they might have been 
kept in priſon all their days; I anſwer no, but we did remit them, that 
we might better adviſe of the matter: and they the next day might 
have had'a new Writ, if they had pleaſed. But they ſay, we ought not 


to have denied bail. I anſwer, if we had done ſo, it muit nceds have re- | 


flected che King, that he had unjuſtly impriſoned them. And it 
e , 2 Elke. that divers Bae being committed, and re- 
2 much is left to the diſcretion of the Judges. 

For that which troubled ſo much, remittitur quouſque, this, my 
Lords, was only (as I ſaid before) to take time what to do; and whereas 
taey will have a difference betwixt remittitur and remittitur quouſue, my 
Lords, I confeſs I can find none; but theſe are new inventions to trouble 
old Records. And herein, my Lords, we have dealt with knowledge and 
underſtanding ; for had we given a Judgment, the party muſt thereupon 


have reſted, Every Judgment muſt come to an iſſue in matter of fact, or | 


femur in point of Law; here is neither, therefore no J udgment. 

As to endeavouring to have a Judgment entered; it is true, Mr. Attor- 
ney preſſed the ſame for his Maſter's ſervice; but we being [worn to do 
right betwixt the King and his Subjects, commanded the Clerk to make 
no entry, but according to the old form; and the rule was given by the 
Chief-Juſtice alone. I have ſpent my time in this Court, and 1 ipeak 
confidently, I did never ſee nor know by any Record, that upon ſuch a 
return as this, a man was bailed, the King not firſt conſulted with in ſuch 
a caſe as this. . 

The Commons Houſe do not know what letters and commands we re- 
ceived, tor theſe remain in our Court, and were not viewed by them : for 
the reſt of the matters preſented by the Houſe of Commons, they were not 
in agitation before us, whether the King may commit, and how Jong he 
may detain a may committed, Therefore having anſwered to much 
2s concerneth us, I deſire your Lordihips good conttructions of 


what hath been ſaid. 
] UDGE Jene, ſaid, he was here to deliver before us, what Judgment 


was given before them concerning the Habeas Cor pus: he anſwered, 
No judgment was given, and the matter of fact was iuch as my brother 
delivered unto you, yeſterday. I'heſe four Gentlemen were committed to 
the Fleet, Gatc-houſe, and Marſhal of the Houthold. Four returns were 
made upon the Writs, and every one of them had a Counſellor appuiiited, 
who had copies of the returns, A rule was granted, their Council heard, 
and exception taken to the return, becauſe it did not {ſhew cauſe of their 

ion. 
Abele were of no force, in the opinion of the Judges. The next excep- 
tion was, becauſe no caule of their commitment was ſhewed, which the 
Judges held to be all one in point of Law. Then, my Lords, h they al- 
ledged many Precedents and Statutes of themſelves, which the King s At- 
torney anſwered, That perſons committed by the King, or Counſel, were 
never bailed, but his pleaſure was firſt known. 

We agreed at the Chamber of the Chief- Juſtice, that all the Statutes 
alledged are in force; but whether we ſhould bail them or nv, was the 
queſtion, therefore we remitted them guouſgue, After which Mr. Attor- 
ney required a Judgment might be entered: I commanded the Clerks, he 
ſhould not ſuffer any ſuch thing to be done, becauſe we would be better 
adviied. | 

But ſome will ſay, our Act is otherwiſe: I anſwer, No; for we have 
done no more than we do upon an ordinary Writ, when we purpole to 
be better adviſe, and that was only an interlocutory order. But, my 
Lords, put the caſe a Habeas Corpus ſhould be granted for one that is com- 
mitted by the Houſe of Commons, would they (think you) take it well 


h- ſhould be bailed at his firſt coming to the Court? I think they would 


not, and I think the King would have done ſo in this caſe, Now, m 

Lords, there is a petition of Right, and a petition of Grace: to be bailed, 
matter of Grace; therefore it a man be brought upon an Habeas Cor— 
, and net bailed, he cannot ſay the Court hath done him any wrong, 
i have now ſerved fe ven years a Judge in this Court, and my conſcience 
Wateth me witneſs, that 1 have not wronged the ſame ; I have bcen thought 
metimes too forward for the Liberty of the Subject. I am myſelf Liler 
Hime, my Anciſtors gave their voice for Magna Charta. I enjoy that 
t.oute ftiſl, which they did; 1 do not now mean to draw God's wrath 
upon my poſterity 3 and therefore I will neither advance the King's Pre- 
rogative, nor letien the Liberty of the Subject, to the danger of either 
King cr People, This is my profeſſion before God and your Lordſhips. 


UDG Dadderidg ſaid, It is no more fit for a Judge to decline to give 
an count of his Doings, than for a Chriſtian of his Faith. God 
knoweth, I have endeavoured always to keep a good conſcience ; for a 
troubled one, who can bear? "The Kingdom nolds of none but God, and 
Judzments do not paſs privately in Chambers, but publickly in Court, 
where every one may hear, which cauſeth Judgment to be given with ma- 
turity, Your Loriſhips have heard the particulars dclivered by my Bre- 
thren, how that Counſel being aſſigned to thoſe four Gentlemen, in the 
latter end of Michiulmas Term their cauſe received hearing; and upon 
conſideration of the Statutes and Records, we found ſome ot them to be 
accorcing to the good old Law of Magna Charta but we thought, that 


they did not come fo cloſe to this caſe, as that bail ſnould be thereupon 


preſently granted. My Lords, the Habeas Corpus conſiits of three parts, 
the Writ, the Return upon the Writ or Schedule, and the Entry or Luiz 
reciting the Habeas Corpus ; and the Return, together with the opinion of 
the Court, either a Fenuttitur, or traditur in Ballium. In this cafe a remit- 
tiur was granted, which we did, that we might take better adviſement 
upon the caſe, and upon the remittitur (my Lords) they might have had a 
new Writ the next day; and I with they had, becauſe it may be they had 
ſeen more, and we had been eaſed of a great labour. And, my Lords, 
when the Attorney, upon the remittitur, preficd an entry, we all ſtraitly 


Vor. VII. 


: 


| 


g Habeas Corpus, ſome were bailed, others remitted : whereby it * 


relating to the Liberty of the Subje@. 


CL ID IEEE 


{ 
[ 


(186) 
charged the Clerk that he ſhould make no other entry than ſuch as our 
Predeceſſors had uſually made in like caſes : for the difference (my Lords} 
betwixt remittitur and remittitur quouſyue, I could never yet find any. I 
have now fat in this Court fifteen years, and I ſhould know ſomething ; 
ſurely, if I had gone in a mill ſo long, ſome duſt would cleave to my 
cloaths. I am ola, and have one foot in the grave, therefore I will look 


to the better part, as near as I can. But omnia habcre in memoria, & in 
nulls errare, divinum potius e quam humanum. | 


T HE Lord-Chief- Juſtice, Sir Nicholzs Hyde, ſaid, He ſhould not ſpeak 

with confidence, unleſs he might ſtand right in the opinion of the 
Houſe ; and proteſted what he ſpake the day before, was not ſaid by him 
with any purpole to trench upon the Privileges of this Houſe, but out of 
that reſpect which by his place he thought he owed to the King. He ſaid, 
concerning the point he was to ſpeak of, that he would not trouble the 
Lords with things formerly repeated, wherein he concurred with his Bre- 
thren, He ſaid, if it were true the King might not commit, they had 
done wrong in not partly delivering ; for, my Lords (faith he), theſe Sta- 
tutes and good Laws being all in force, we meant not to trench upon any 
of them; moſt of them being Commentaries upon Magna Charta? but I 
know not any Statute that gocth ſo far, that the King may not commit. 
Therefore juſtly we think, we delivered the interpretation thereof to that 
purpoſe: for, my Lords, Lex terræ is not to be found in this Statute, they 
gave me no example, neither was there any cauſe ſhewed in the Return. 
A precedent (my Lords) that hath run in a ſtorm, doth not much direct 
us in point of Law, and Records are the beſt Tettimonies. "Choſe pre- 
cedents they brought being read, we ſhewed them wherein they were miſ- 


taken; if we have erred, erramas cum patribus, and they can ſhew no pre- 


cedent, but that our Predeceſlors have done as we have done, ſometimes 
bailing, ſometimes remitting, ſometimes diſcharging, Yet we do never 
bail any committed by the King, or his Council, tl his pleaſure be firſt 
known. Thus did the Lord-Chief-Juſtice Coke in Rayner's caſe. They 
ſay, this would have been done if the King had not written ; but why 
then was the letter read and publiſhed, and kept; and why was the Town- 
Clerk ſent carefully to enquire (becauſe the letter ſo directed) whether 
theſe men offered for bail were Subſidy Men? The letter ſheweth alſo, 
that Becktvith was committed for ſuſpicion of being acquainted with the 
Gunpowder-Treaſon; but no proof being produced, the King left him 
to be bailed, 
The Earl * of W arwick's Speech, 21 April, 1628. 
M Y Lords, I will obſerve ſomething out of the law wherein this Li- 
erty of the Subject's Perſon is founded, and ſome things out of 
precedents which have been alledged. For the law of Marra Ch .rta, and 
the reſt concerning theſe points, they are acknowledped by all to be of 
force; and that they were to ſecure the ſubjects from v rongful impriſon- 
ment, as well, or rather more concerning the King, than the ſubject. 
Why then, beſides the grand Charter, and thoſe fix other Acts of Parli— 
ament, in the very point, we know that Magna Charta hath been at leaſt 
thirty times confirmed; ſo that upon the matter we have ſix or ſeven-amd- 
thirty Acts of Parliament to confirm this Liberty, although it was made 
matter of deriſion the other day in this Houſe, ' | 
One is that of 36 E. III. NY. 9. and another in the ſame year, No, 20. 
not printed, but yet as good as thole that are; and that of 42 E. III. cap. 
3. lo exprels in the point, eſpecially: the Petition of the Commons that 
car; Which was read by Mr. Littleton with the King's anſwer ſo full, and 
free from all exception, to which I refer your Lordſhips, that I know not 
how any thing in the world can be more plain. And therefore, if in Par— 
liament ye ſhould make any doubt of that which is ſo fully confirmed in 
Parliament, and in a caſe ſo clear go about by new gloſſes to alter the old 
and good Law, we ſhall not only forſake the ſteps of our Anceſtors, who 


in caſes of ſmall importance would anſwer, nolumus m'tare leges Angliæ; 


but we ſhall yield up and betray our Right in the greateſt inheritance the 
ſubjects of England have, and that is the Laws of Enzyland, And truly I 
wonder how any man can admit of ſuch a gloſs upon the plain Text, as 
ſhould overthrow the force of the Law: for whereas the Law of Mauna 
Charta is, that no Freeman ſhall be impriſoned but by Jawful Judgment 
of his Peers, or the Law of the Land ; therefore that the King hath power 
to commit without cauſe, is a ſenſe not only expreſsly contrary to other 
Acts of Parliament, and thoſe eſpecially formerly ties, but againſt com- 
mon ſenſe. For Mr. Attorney confefleth this Law concerns the King ; 
why then, where the Law faith the King ſhall not commit, but by the 
Law of the Land, the meaning muſt be, as Mr, Attorney would have it, 
that the King muſt not commit but at his own pleaſute, And thall we 
think that our Anceſtors were fo fooliſh, to hazard their perſons and eſ- 
tates, and labour fo much to get a Law, and to have it thirty times con- 
firmed, that the King might not commit his Subjects but at his own plea— 
ſure? And if he did commit any of his Subjects without a cauſe ſhewn, 
then he mult lie during pleaſure, than which nothing can be imagined 
more ridiculous, and con rary to true reaſon. 

For the precedents, I obſerve, that there hath been many ſhewn, by 
which it appears to me evidently, that ſuch as have been committed by 
the King's Council, they have been delivered upon Habecs Corpus, and 
that conſtantly, it is true, that ſome precedents were brought on the 
King's part, that When ſome of thele perſons defired to be delivered by 
Hal eas Corpus, the King, or his Council fignified his Majefty's plcaſure 
that they ſhould be delivered, or the King's Attorney hath come Into the 
Court, and iclated the King's command: but this ſcems to make for the 
Subject; for it being in his Majeſty's power to deliver them, who b 
his ſpecial command were impriſoned, may not we well think, that bis 
Majcity would rather at that time have ſtayed their deliverance by Law, 
than furthered it with his letters; and made the priſoners rather beholden 
to him for his grace and mercy, than to the Judges for Juſtice, had not his 
Majeſty known that at that time they ought to have been delivered by 
Law? I think no man wou'ld imagine a wiſe King would have ſuffered 
his Grace and Prerogative (it any tuch Prerogative were) to be fo conti- 
nually gueſtioned ; and his Majeſty and his Council fo far from command- 
ing the Judges not to procecd to deliver the priſoner by them committed, 


* This was Robert Earl of Warwick, afterwards Admiral for the Long Pariiameut, 
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and the fundamental! Liberties of the Subject: for the particulars which 


tual and free conference, that you with confidence may come to us, and 


(183) 


without cauſe ſhewn, as that on the other fide, which. is all the force L 


of theſe precedents, the King and the Council ſignified to the Judges, 
at they ſhould proceed to deliver the parties. Certainly if the 

King bad challenged any ſuch Prerogative, that a perſon committed, with- 
out any cauſe ſhewn, ought not to be delivered. by the Judges without his 
conſent, it would have appeared, by one ae e Hrs or other amongſt all 
that have been produced, that his Majeſty would haye made ſome claim to 
ſuch a Prerogative. But it appears to the contrary, that, in many of theſe | 
caſes, the King or his Council did never interpoſe; and where they did, 
it was always in affirmation and encouragement to that Court to proceed. 
And beſides, the writing of letters from his Majeſty to the Judges to do 
Juſtice to his Majeſty's Subjects, may with as good reaſon be interpreted, 
that without thoſe Letters they might not do Juſtice: alſo the King ſigni- 
fied his willingneſs, that ſuch and fuch perſons, which were committed 
by him, ſhould be delivered; therefore they could not be delivered without 

it, which is a ſtrange reaſon. | So that finding hes ſo full, ſo many, 
and ſo plain in the point, and finding, that whenever any were committed, 
without cauſe ſnewn, and brought their Habeas Corpus, they were de- 
livered, and no command ever given to the contrary, or claim made on the 
King's part to any ſuch Prerogative : I may ſafely conclude, as the Houſe 
of Commons have done; and if any one precedent or two of late can 


be ſhewn, that the Judges have not delivered the priſoners ſo committed, | 


I. think it is their fault, and to be inquired of. But contrary, it ſeems to 
me to be an undoubted Liberty of the Subject, that if he be committed 
without cauſe, or without cauſe ſhewn, yet he may have ſome ſpeedy courſe 
to bring himſelf to trial, either to juſtify his own innocency, or to receive 
puniſhment according to his fault: for God forbid, that an innocent man, 
by the Laws of England, ſhould be put in worſe caſe than the moſt grievous 
malefaQors are; which muſt needs be, if this ſhould be, that if a cauſe 
be ſhewed, he may have his trial; but if none, he muſt lie and pine in pri- 
fon during pleaſure. Mr. Weg Aſhley, the other day, told your Lord- 
ſhips of the Emblem of a King, but by his leave made wrong ule of it. 
For a King bears in one hand the Globe, and in the other the golden 
Scepter, the types of Sovereignty and Mercy, but the Sword of Juſtice 
is ever Carried before him by a Miniſter of Juſtice ; which ſhews, Sub- 
jets may have their remedies for injuſtice done, and appeals to higher 


ge : for the Laws of England are fo favourable to their Princes, as 


they can do no Injuſtice. | 
Therefore I will conclude, as all diſputes I hold do, Magne of veritas 


& prevalebit ; ſo I make no doubt, we living under fo good a Prince as 
we do, when this is repreſented unto him, he will anfwer us, Magna eff 


Charta & prevalebit, 


From this time to the 25th of the ſame month, the Houſe of Commons 
in a grand Committee ſpent moſt of their time in debate about Martial 
Law, and part thereof in giving the Lords a meeting at two conferences, 
concerning their reſolves, in order to a Petition of Right, tranſmitted by 


the Commons to their Lordſhips. 


Friday, 25th of April, 1628, the Lords had a conference with the Commons, 
| where the Lord Archbiſhop of Canterbury, (Dr. George Abbot) ſpake as 
follows : Eg 


Gentlemen of the Houſe of Commons, 


HE ſervice of the King and ſafety of the Kingdom do call on us my 
Lords, to give all convenient expedition, to diſpatch ſome of theſe 
reat and weighty buſineſſes before us. For the better effecting whereof, 
Lords have thought fit to let you know, that they do in general agree 
and doubt not, but you will agree with us, to the beſt of your 
d ſupport the fundamenta] Laws of the Kingdom, 


2 
my 
with you, | 
power, to maintain an 


may hereafter fall in debate, they have given me in charge to let you know, 
That what hath been preſented by you unto their Lord{hips, they have 
laid nothing of it by, they are not out of love with any thing that you 
have tendered unto them; they have voted nothing, neither are they in 
love with any thing proceeding from themſelves : for that which we ſhall 
ſay and propoſe unto you, is out of an intendment to invite you to a mu- 


we with confidence may ſpeak with you; ſo that we may come to a con- 
cluſion of thoſe things, which we both unanimouſly deſire. 
We have reſolved of nothing, deſigned or determined nothing, but de- 


ſire to take you with us, praying help from you as you have done from 


us. 
My Lords have thought of ſome Propoſitions, which they have ordered 


to be read here, and then left with you in writing, that if it ſeem good to 
you, we may uniformly concur for the ſubſtance; and if you differ, that 
you would be pleaſed to put out, add, alter, or diminiſh, as you ſhall think 
fit, that ſo we may come the better to the end that we do both ſo defirouſly 


embrace. 


Then the five Propoſitions following were read by the Clerk of the Upper 


ouſe, 


* T HAT his Majeſty would be pleaſed graciouſly to declare, That the 
good old Law called Magna Charta, and tne fix Statutes con- 
ceived to be declarations and explanations of that Law, do till ſtand in 
force to all intents and purpoſes. | 
2. That his Majeſty would be pleaſed graciouſly to declare, That ac- 
cording to Magna Charta, and the Statutes afore-named, as allſc according 
to the moſt antient Cuſtoms and Laws of this Land, every free Subject of 
this Realm hath a fundamental Propriety in his Goods, and a fundamental 


Liberty of his Perſon, 
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14 C J. (88) 


4. That bis Majeſty would be pleaſed graciouſly.to.declare, for the 

| 1 and for. the 8 — 5 
That in all caſes within the cognizance of the Common Law concerni 
the Liberties of the Subject, his Majeſty would proceed according to the 
Common-Law of this Land, and according to the Laws cfablithed in the 


content of his Loyal 


— 
o 


Kingdom, and in no other, manner or wiſe. ., _ __ . 
3. As touching his Majeſty's Royal Prerogative, intrinſical to his Soye. 
reignty, and intruſted him withal from God, ad communem totins populi falu. 
tem, & non ad deſtruttionem; his Majeſty would reſol ve not to uſe or divert the 
ſame, to the prejudice of any of his loyal people, in the propriety of their 
oods, or liberty of their Perſons. And in caſe, for the ſecurity of his 
ajeſty's Royal Perſon, the common ſafety of his People, or the peaceable 
yernment of this Kingdom, his Majeſty ſhall find juſt cauſe for reaſon of 
tate to impri ſon or reſtrain any man's perſon, his Majeſty would graci- 
ouſly declare, That within a convenient time he ſhall, and will expreſi 
the cauſe of the commitment or reſtraint, either general or ſpecial ; and 
upon a cauſe ſo expreſſed will leave him immediately to be tried accordin 
to the common juſtice of the Kingdom. | 5 a 851 


; 


| ur the reading of the Propoſitions, the Archbiſhop ſaid + 


This is but a Model to be added unto, altered, or diminiſhed, as in 
your reaſons and wiſdoms ye ſhall think fit, after ye have communicated 
the ſame to the reſt of the Members of the Houſe. | 


e 


75 this Speech, Sir Dudley Diggs, it being at a 1 com W 
| the Commons, made this 7 * fe 8 if of 


MY Lords, it hath pleaſed Almighty God many ways to bleſs the 
Knights, Citizens and Bergell now aſſembled in Parliament, 
with great comfort, and ſtrong hopes, that this will prove as happy a Par- 
liament as ever was in England. And in their conſultations for the ſervice 
of his Majeſty, and the ſafety of this Kingdom, our ſpecial comfort and 
{trong hopes have riſen from the continued good reſpe&, which your Lord- 
ſhips fo nobly have been pleaſed to ſhew unto them ; particularly at this 
preſent, in your ſo honourable profeſſion to agree with them in general, 
in deſiring to maintain and ſupport the fundamental Laws and Liberties 
of England. 

The Commons have commanded me in like fort, to aſſure your Lord- 
ſhips they have been, are, and will be, as ready to propugn the juſt Prero- 
gative of his Majeſty, of which in all their Arguments, Searches of Re- 
cords, and Reſolutions, they have been moſt careful, according to that 
which formerly was, and now again is, proteſted by them. | 
Another noble argument of your honourable diſpoſition towards them 
is expreſſed in this, That you are pleaſed to expect no preſent anſwer from 
them, who are (as your Lordſhips in your great wiſdoms, they doubt not, 
have conſidered) a great Body, that muſt adviſe upon all new propoſitions, 
and reſolve upon them before they can give anſwer, according to the antient 
order of their Houſe, ' But it is manifeſt in general (God be thanked for 
it) there is a great concurrence of affection to the ſame end in both 
Houſes, and ſuch good harmony, that I intreat your Lordſhips leave to 
borrow, a compariſon from nature, or natural philoſophy ; As two Lutes 
well ſtrung and tuned brought together, if one be played on, little ſtraws 
and ſticks will ſtir upon the other, though it lie ſtill; ſo though we have 
no power to reply, yet theſe things ſaid and propounded cannot but work 
in our hearts, and we will faithtully report theſe paſſages to our Houſe, 
from whence in due time (we hope) your Lordſhips ſhall receive a con- 
tentful anſwer. | 


821223 2 — 288 


Ar. Selden's Speech, about the five Propaſitions ſent from the Lords to the 
Houſe of Commons, April 20, 1628. 


OU Debate is now, how we like of the Propoſitions: Ours were re- 

ſolutions of Law, and no man can make queſtion of them. And as 
we are conſtant, ſo I hope they of other places that have weighed them, 
are of the ſame mind with us. But now their Lordſhips laying them by, 


3. That his Majeſty would be graciouſly pleaſed to declare, That it is 
his royal pleaſure to ratify and confirm unto al) and every his loyal and | 
faithful Subjects, all their ancient, ſeveral, juſt Liberties, Privileges, and 
Rights, in as ample and benehcial manner, to all intents and purpoſes, as 
their Anceſtors did enjoy the ſame, under the Government of the beſt of 


his moſt noble Progenitors. 


propound what they would have to be Law. As they may ſpeak to what F 
comes from us, ſo may we to what comes from them, and they did invite us Tir 
thereto, I think there is not one of the five fit to be deſired and aſked, to |: 
The firſt three are not fit, for there is no uſe of them in theſe great queſ- is re 
tions. The fourth we have already, and the fifth is not fit to be had at all, ſum 
The firſt is, to declare that Magna Charta and the ſix Statutes, conceived but 

to be declarations and explanations of that Law, do ſtil] ſtand in force to vern 
all intents and purpoſes, Confider what it isawe aſk: Who doubts whe- Lav 
ther they ſtand in force or no? Indeed ſome have publiſhed that Magna ſud, 
Charta is but a Charter, and no Law. But it is an Act of Parliament; ION 
and Jet men ſpeak what they will, that was the faſhion of Statutes till part 

printing came in. The Statutes were ſent down in the King's name to hs 

be proclaimed, and he prefixed his name, and this was till about Hen. VI. with 
Alſo the body of Magna Chas ta is, that it is conſented to by all the Earls, Rule 
Sc. and for the aſſent there was a fifteenth granted, and clearly that cannot Law 
be without an Act of Parliament: and fo conftant it is, that all elſe in 01S 
it is to this day put in execution. In former Parliaments, by thirty at Low 
leaſt, it was confirmed, but it was not of neceflity, and yet they are ſuret Men 
than this declaration you will now add. For the ſecond, that his Majeſty Gov 
will declare that every Subject hath a Propriety in his goods, and Liberty dom. 
of his perſon; they that drew this might mean ſomewhat more than of th 
underſtand : I know not what we gain. Who doubts of our propriety ! 3 

I never heard it denied, but in the pulpit, which is of no weight. For Expe 
the third, that his Majeſty will confirm all juſt liberties ; none can tell 8 
what this will produce. It is not fit we trouble his Majeſty with it. The ſtrain 
fourth is not fit to be aſked; That in all caſes within the cognizance 0 after 
the Common Law concerning the Liberties of his Subjects, his Majeſty Sade 
would proceed according to the Common Law. I conceive his Maj 2 
never proceeded but according to Law. It may be there were commit- D. ow, 


ments, yet the Courts of Juſtice were open for the parties to ſeek ap 
Juſtice. And if any thing be done againſt the Law, there, 2 
it is the fault of them that fit there. So we hall take it, But 

yet 
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Majeſty zeſty bath done nothing in inſt the Law. For the fifth it is 
* fit to be had, and therefore . to be aſked, If we aſk it parlia- 


ear 

ing ntarily, we ſhall. have a Law to that Senſe, and fo we ſhall deſtroy our 
the | damental Liberties, which we have already reſolved. Now a convent- . 
the „ re muſt be ſet down. In former Times there was no need of ſuch 


© vations; for ſuch Law of State, in a convenient time every Man was 


IVEs be qclivered by Law. If they were ſo wiſe then to hold it needleſs, 
alu. ny is it now neceſlary ? And for convenient time; what is convenient time 
The ho Mall judge of it but the Judges? And ſo they now ſhall have the 
heir d,wer of the Lords, and of the Council, Alſo now we! defice in ſome 
dis afes the Prerogative, &c, 1 would fain ſee if any Perſon may not be 


Immitted at Pleaſure by this Clauſe, and no Man is exempted, - At this 
itte Gap every Man's Liberty may in Time go out. ; 

The Commons were not ſatisfied with theſe Propoſitions, which were 
cen ed to choak the Petition of Right, then under Conſideration, but 


emurred wy RH 
a 2 Iii. 
* ** * the Kinf's Command, who was then preſent. 
| Y Lards, and ye the Knights, Citizens, and Burgeſſes of the Houſe 
of Commons, ye cannot but remember the Ew and important At- 
airs, concerning the Safety both of State and Religion, declared firſt 
from his Majeſty's own Mouth, to be the Cauſes of the afſembliny of this 
Parliament; the Senſe whereof, as it doth daily increaſe with his Majeſty, 
{; it ought to do, and his Majeſty doubts not but it doth ſo with you, 
Gnce the Danger increaſeth every Day, both by Effluxion of Time, and 
Preparations of the Enemy. j 5. : 
Yet his Majeſty doth well weigh, that this Expence of Time hath been 
occaſtoned by the Debate which hath ariſen in both Houſes touching the 
[Liberty of the Subject; in which, as his Majeſty takes in good part the 
Purpoſe and Intent of the Houſes, fo clearly and frequently profeſſed, that 


=? they would not diminiſh or blemiſh his Royal and juſt Prerogative, ſo he 
aps: reſumes, that ye will all confeſs it a Point of extraordinary Grace and 
2 uſtice in him, to !uffer it to reſt ſo long in Diſpute without Interruption. 
and Ba now his Majeſty, conſidering the length of Time which it hath al- 
rd ready taken, a fearing nothing ſo much as any future Loſs of that, 
£0 whereof every Hour and Minute is fo precious; and foreſeeing that the 
ral, ordinary way of Debate, though never ſo carefully huſbinded, muſt, in 
TY regard of the Form of both Houſes, neceſſarily take more time than the 
| affairs of Chriſtendom can permit; his Majeſty, out of his great prince- 
ord- ly Care, hath thought of this Expedient to ſhorten the Buſineſs, by de- 
3 claring the Clearneis of his own Heart and Intention: And therefore hath 
Re- commanded me to let you know, That he holdeth the Statute of Magna Char- 
at | ta, and the other fox Statutes inſiſted upon for the Subject's Liberty, to be all in 
| force, and aſſures you, that be will maintain all his Subjects in the juſt Freedom 
hem of their Perſons, and Safety of their Eſtates ; and that he will govern according 
2 ts the Laws and Stab utes of this Realm ; and that ye ſhall find as much Security 
now in his Majeſty's Royal Mord and Promiſe, as in the Strength of any Law ye 
= can mate; ſ» that hereafter ye ſhall never have Cauſe to complain. The Con- 
_y cluſion is, That his Majeſty prayeth God, who hath hitherto bleſſed this 
for Kingdom, and put into his Heart to come to you this Day, to make the 
both | Succeſs thereof happy, both to King and People: And therefore he de- 
0 fires, that no Doubt or Diſtruſt may poſſeſs any Man, but that ye will 
Web all proceed ſpeedily and unanimouſly to the Buſineſs. | 
Wr The Commons being returned from the Lords Houſe, Mr. Secretary 
ter Cork perſuaded them to comply with the King. 
york His Majeſty, ſaid he, puts us in Mind of the great important Affairs of 
uſe, the State, and of his Senſe thereof, that by Effluxion of Time increaſeth 
a in him, and he doubts not but that it doth increaſe in us. Ye ſee his Ma- 
jeſty's Moderation in the Interpretation of all our Actions; he ſaith, that 
ne hopes we have the ſame Senſe he hath, he is pleaſed to conſider of the 
the | Occalion of Expence of Time that grew from the Debates in both Houſes, 
We ſee how indulgent he is, that however the Affairs of Chriſtendom are 
great, yet he omits not this, nay, he takes in good Part our Proceedings 
re- and our Declarations, that we will not impeach the Prerogative : Alto 
d as his Majeſty preſumes, that we will confeſs, that he hath uſed extraordi- 
em, nary Grace, in that he hath endured diſpute ſo long, he acknowledgeth 
by, it Juſtice to ſtand as we have done, : 
yhat Further, Our of a princely Care of the Publick, he is careful no more 
e us Time be loſt ; and becauſe he ſees ſome extraordinary Courſe to be taken 
ked, to ſatisfy us, he obſerves, that in the Form of the Debate, ſuch length 
ueſ⸗ is required as the Nature of the Buſineſs will not endure. It is to be pre- 
all. ſumed, that his Government will be according to the Law : We cannot 
ived but remember what his Father ſaid, He is no King, but a Tyrant, that go- 
e to verns not by Law; but this Kingdom is to be governed by the Common 
he- Law, and his Majeſty aſſures us ſo much; the Interpretation is left to the 
814 ludges, and to his great Council, and all is to be regulated by the Com- 
nt; won Law. I mean not Magna Char ta only, for that Magna Charta was 
il part of the Common Law. and the ancient Law of this Kingdom; all 
27 our Difference is in the Application of this Law, and how this Law, 
Vi, with Difference, is derived into every Court. I conceive there are two 
ils, Rules, the one of Braſs,” that is rigid, and will not bend, and that is the 
. Law of the King's-Bench, this Law will not bend; and when it lights 
- in o Subjects fitting, if it do not bend: it is unjuſt ; and there comes in the 
it Lew of Chancery and Equity: This is Application of Law in private 
K. Men's Cauſes, when it comes to Meum S. Tuum. And thus the general 
elt Government of Caſes, with relation to the common State of the King- 
erty dom, is from the Council-board, and there they are to vary from the Law 
my of the Kingdom; ſuppoie it be in Time of Dearth, Propricty of Goods 
=, may in that Time be forced, and be brought to the Market: We (aw the 
For Experience of it in Coals in London, and the Council-Board cauſed them 
tell to be brought forth and fold. In a Time of Peſtilence Men may be re- 
The ſtrained : If a Schiſm be like to grow in a Church, the State will enquire 
ae after the Favourers of it: If there be fear of an Invaſion, and it be en- 
ofty couraged by hope of a Party among us, it is in the Power of the Govern- 
fi ment to reſtrain Men to their Houſes, 
4 In the Compoſure of theſe .* there is great Difference: What 
(ek Differences have been between the Courts of Chancery and Ling's- Bench? 
5 It is hard to put true Difference between the King's Prerogative and our 
But 


The Lord Keeper ſpale to both Houſes of Parliament by 


relating to the Liberty of the Subjed?. 25 


| Liberties. | His Majeſty ſaw Expence of Time would. be prejudicial ; 15 


(190) 


pleaſed God to move his Majeſty by a Divine Hand to ſhew us a Way to 
clear all our Difficulties, let us attend to all the Parts of it; there be five 
Degrees, and there is more Aﬀurance than we could have by any Law 
whatſoever. | His Majeſty declares, that Magna Charta and the other Sta- 
tutes are in Force: This is not the firſt time that the Liberty of the Sub- 
ject was infringed, or was in debate and confirmed; all Times thought 
it ſafe, that when they came to a Negative of Power, it was hard to keep 

Government and Liberty together; but his Majeſty ſtopped not there; 
but according to the Senſe of theſe Laws, that he will govern his Sub- 
jects in their juſt Liberties, he aſſures us our Liberties are juſt, they are 
not of Grace, but of Right; nay, he aſſures us, he will govern us accord- 

ing to the Laws of the Realm, and that we ſh.]1 find as much Security in 
his Majeſty's Promiſe, as in any Law we can make; and whatſocver "Fr 
we ſhail make, it mult come to his Majeſty's Allowance; and if his Ma- 
jeſty find Cauſe in his Government, he may not put Life to it: We daily 
ſee all Laws are broken, and all Laws will be broke for the publick Good, 
and the King may pardon all Offenders ; his Majeſty did ſee, that the 
beſt way to ſettle all at Unity, is to expreſs his own Heart : The King's 
Heart is the beſt Guider of his own Promiſe, his Promiſe is bound with 
his own Heart, What Prince can expreſs more Care and Wiſdom ? 

- Laſtly, he faith, That hereafter ye ſhall never have the like Cauſe to 
complain: May we not think the Breach is made up ? Is not his Majeſty 
engaged in his Kori Word? ” 

The Concluſion is full of Weight: And he prays God, that as God 
hath bleſſed this Kingdom, and pur it into his Heart to come amongſt us, 
ſo to make this Day ſuccefsful, The Wrath of a King is like the rearing of 


vour is like the Dew upon the Graſs, there all will proſper ; and God made 
the Inſtruments to unite all Hearts, | 

His Majeſty having thus diſcharged himſelf, he prays us to proceed to 
the Buſineſs that ſo much concerns him. As his Majeft hath now ſhewed 
himſelf the beſt of Kings, let us acknowledge his Majeſty's Goodneſs, 
and return to that Union which we all deſire. | 

But this Motion was not received with general Acceptation ; and Sir 
Benjamin Rudyard replied to it, | 
WE are now upon a great Buſineſs, and the Manner of handling it 

may be as great as the Buſineſs itſelf, I need not tell you, that Li- 

berty is a precious Thing, for every Man may ſet his own Price upon it, 
and he that doth not value it, deſerves to be valued accordingly, For 
my own Part, I am clear without Scruple, that what we have reſolved, is 
according to the Law; and if any Judge in England were of a contrary 
Opinion, I am ſure we ſhould have heard of him ere now. Without all 
Queſtion, the very Point, Scope, and Drift of Magna Charta was, to reduce 
the Regal to a Legal Power, in Matter of Impriſonment, or elſe it had 
not been worthy ſo much contending for, 

But there have been Precedents brought to prove the Practice and In- 
| terpretation of the Law. I confeſs I have heard many Precedents of Uti- 


* 


no Court of Juſtice in England, that will diſcharge a Priſoner committed 
by the King, Rege inconſulto, without acquainting the King; yet this 
good Manners was never made, or mentioned as a legal Part of the Deli- 


very. 

ir is objected, That the King ought to have a Truſt left and depoſited 
in him; God forbid but he ſhould: And I ſay, that it is impoſſible to 
take it from him, for it lies not in the Wit of Man to deviſe ſuch a Law 
as ſhould be able to comprehend all Particulars, all Accidents, but that 
extraordinary Caſes muſt happen, which, when they come, if they be diſ- 
poſed of for the common Good, there will be no Law againſt them, yet 
mult the Law be general, for otherwiſe Admiſſions and Exceptions will 
fret, and eat out the Law to nothing, God himſelf has conttituted a ge- 
neral Law of Nature, to govern the ordinary Courſe of Things, he hath 
made no Law for Miracles; yet there is this Obſervati en of them, that 
they are rather ow naturam, than contra naturam, and always propter 
bonos fines : For Kings Prerogatives are rather beſides the Law, than againſt 
it; and when they are dirtgted to right Ends for the publick Good, they 
are not only concurring Laws, but even Laws in Singularity and Excel- 
lency. | 

But to come nearer, Mr. Speaker, let us conſider where we are now, 
what Steps we have gone and gained; the King's learned Counſel hive 
acknowledged all the Laws to be ſtill in Force; the Judges have not al- 
lowed any Judgment againſt theſe Laws; the Lords alſo have confeſſed, 


lutions entire, and without Prejudice, 

All this hitherto is for our Advantage; but above all, his Maje&y has 
this Day (himſelf been publickly preſent) declared by the Mouth of the 
Lord-Keeper, before both the Houſes, That Magna Charta, and the other 
ſix Statutes, are ſtill in Force; that he will maintain his Subjects in the 
Liberties of their Perſons, and Propricties of their Goods ; that he will 
govern them according to the Laws of the Kingdom: this is a ſolemn and 
binding Satisfaction, exprefling his gracious readinefs to comply with his 
People in all their reaſonable and juſt Deſires, The King is a 2004 Man, 
and it is no Diminution to a King to be called ſo; for whoſoever is a 
good Man, ſhall be greater then a King that is not ſo. The King cer- 
tainly is very tender of his preſent Honour, and of his Fame hereafter : 
He will think it hard to hive a worſe Mark fet upon his Government than 
upon any of his Anceſtors, by extraordinary Reſtraints: His Majeſty hath 


already intimated unto us by a Metlage, That be doth wiilingly give way 
to have the Abuſe of Power reformed. By which I do verily believe, that 
he doth very well underſtand what a miſcrable Power it is, which hath 
produced ſo much Weakneſs to himſelf, and to the Kingdom; and it is 
our Happineſs, that he is fo ready to redreſs it. 

For my own Part, I {hall be very glad to fee that good old decrepid 
Law of Magna Charta, which hath been kept ſo long, and lain Bed-rid 
as it were; I ſhall be glad to ſe: it walk abroad again with new Vigour 


6—— 


| 


and Luſtre, attended and followed with the other {ix Statutes : Queſtion- 
leſs it will be a great heartdning to all the People. I doubt not, but upon a 
debating Conference with the Lords, we ſhall bappily tall upon a fair and fit 

| accommodation, 


a Lion, and all Laws with his Wrath are to no Effect; but the King's Fa- 


lity and Reſpect, but none at all of Truth, or of Law : Certainly there is * 


that the Laws are in full Strength; they have further retained our Reſo- 


aw - + . 
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_ . impriſonment far s or. Privy-Seals 


ſog of State, they 


| Roll, tnhat the Statute of Tallage is an Act of Parliament. It is not entered 


are matters in t ay” 
them, and not meddle with them at all; leſt by the way of $dmittance, we 


way will ſay of Reaſon. of State, That, in the latitude by whlch”tis uſed, | we wall not add any: thing tourſelves, to depreſs him. I will not giz; 
OREN not only the Laws: but all the Re ;ofotvof Chri- | Echink we ſhall find difficulty with the King, or with, the Lords: | ſhut 
bs tag ho a | P r not deliver my opinion as a Counſellor. to his Majeſty, which 1 will lick 


& 


reaſon, fer why wilt the be deſolate? F 
Sit, if Juſtice and Wiſdom may be ſtretch' d to deſblation let us there- 
b learn, that Moderation is the Virtue of Virtues, and the Wiſdom of 
. Wi ms. Let it be out Maſter-piece ſo to carry our buſineſs,'that we may 
keep Parliaments on foot: For as long as they. are frequent, there Wi 

be no irregular pomer; Which though it cannoi be broken at one; yet in 
ſhort time it will fade and moulder away: there can be no total or final 

loſs of Liberties, but by loſs of Parliaments. As Jong as they laſt, what 
we cannot get at one time, we may haye at another. 

Let no man think, that what 1 have ſaid is the Language of a private 

End, a is upon the good ſucceſs of the whole; for, I thank God, my 
mind a ; 
means: no man is bound to be rich or great, no, nor to be wiſe ; but every 
man is bound to be honeſt, out of which heart I have ſpok e. 


. 


1 Rh 4 ; 75 : A x ALS 
The Biſhop of Exeter's [Dr.. Joſeph Hall] Letter ſent to the Houſe of Cum. 


— 7 mane, 28 Aprils 4628. 
Fe RG s fake be wiſe in your well meant Zeal : why do you argue 
* away precious time chat can never be revoked, or repaired? Wo-1s 
me? l ws diſpute, out friends periſh, and we mult follow them. 
Where ate we, if we break; and (I tremble to think) we cannot but break, 
if we hold ſo ſtiff. Our liberties and proprieties are ſufficiently declared 
to be ſure and legal, our remedies are clear and irrefragable; what do we 
fear; every ſubject ſees the way now chalked out for future Juſtice, and | 
who dares henceforth tread. beſides it? Certainly whilſt Parliaments live, 
we need not mil-doubt the violations of our Freedoms and Rights; may 
we be but where the Law found us, we ſhall ſufficiently enjoy ourſelves 

and ours; it is no ſeaſon to ſearch for more! O let us not, whilit we over- 
rigidly plead for an higher {train of ſafety, put ourſelves into à neceſſity 
of ruin and utter deſpair of redreſs: let us not, in the ſuſpicion of Evils | 
that may be, caſt ourſelves into a preſent confuſion. . If you love your- 
ſelves and your Country, remit ſomething of your own terms; and ſince 
the ſubſtance is yielded by your Noble Patriots, ſtand not too rigorouſly 
upon points of circumſtance : fear not to truſt a good ©, who, after the 
ſtrict Laws made, muſt be truſted with the execution. "Think that your | 

Country, nay Chriſtendom, lies on the mercy of your preſent Reſolutions. | 

| | 


; I 
Relent, or farewel welfare, 


From him whoſe faithful heart lleeds in a vowed ſacrifice for his 
King and Country, 5 en 
3 1 | okra „ MR MDs 
© Upon this debate it was ordered, That a Committee of Lawyers do | 
draw a Bill, containing the ſubſtance-of Magna Gbarta, and the other 
Statutes, that do concern the Liberty of the Subject; which buſineſs took 
up two whole days. 125 59 | | 

Mr. Selden's Speech at the Committee about the Bill for Magna Charta, 

and the Liberties of the Subject. = yy 

| A April 28, 1628. 


] Wore n the violation tenderly mentioned. Let us ſet down the 
Statute of Magna Charta. 13 Heu. IV. it is adjudged in the Parliament- 


in the Statute-Roll, and it was 34 Ed. I. 19 Ed. II. ret. clauſ. mem. 15. Les 
Comens priont lou divers fuer* priſe & impriſen per accuſement de perſons mate- 
volent lou ne fuer” inditt acc al ley del terre, its priont que ils gue ſont priſe ſaus 
indiadment veignont en Chancery, & que droit my fait. Et roy vult que nul 
ſerra %. But this is not in the Farſiament-Koll 5 Ed. III. c. 9 
14 Ed. III c 1. that there ſhall be no aid nor charge but by Parliament. 
25 Ed. III. c. 4. None ſhall be attached by petition without preſentment, 
or an original Writ. 25 Ed. III. n. 16. Item, priont les Comens que les loans 
vent releaſe, & null ferra compell de faire arrere encontre les franchiſes del 
trre. Le roy le ple ft. 28 Ed. III. c. 3. Nul ſerra oufte di terre od tene- 
ments ſans due proces del ley. 36 Ed. III. no. 9. Que le grand Charter ſerra 
dul obſerve, & null ferra impriſen ſur ſpecial command. 35 Ed. III. no. 20. 
Due nu! ferra imprijen per ſpecial command. 30 Kd. III. no. 24. St aſcun 
home fort grieve c ntre les articles, avant dit veiigne en Chance: y & droit 
ſerra fait. 37 Ed. III. no 10. Ils la deſire que le grand Charter & «ſpe- 
cialment les articles darrein ſtat. ſoient execute. 37 Ed. III. c. 18. Il e con- 
teine en le grand Cha ter que nul ſerra inipriſen, &c. ils que font tiel, Kc. 
38 Ed. III. no. 10. Les Comens print que le grand Charter & les autres /ta- 
tuts ſoient execute & que breves ſerront grauntez al cefluy que ſue pur ceo, & 
i aſcus ju gment ſoit fart, il ſerra wid. A 
CF Hur day the firſt of May, Mr. Secretary Cook delivered a Meſſage from 
his Majeity, viz, to know whether the Houſe will reſt on his Royal 
Word, or no, declared to them by the Lori-Keeper ; which if they do, 
he afures them it ſhall be royally performed, 

Upon this there was a ſilence for a good ſpace: then Mr. Secretary 
Cook proceeded : This filence invites me to a further ſpeech, and further 
to addrets myſelf ; now we fee we mu't grow towards an iſſue. For my 
part, how conhd:nt I have been of the good iſſue of this Parliament, I 
have certiſied in this place, and elſewhere, aud I am ſtill confident therein; 
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Now, Mr. Speaker, I will only remember you of one precept, and that | juſtify and fay here, or at the Council-Baard. Will we in this neceſſity 
of the wiſeſt man ; Be nat auer iſe, be not fe, and he, gives this 


nand for our good 
| © Give me leave freely to tell you, that 


nds above any fortune that is to be got by baſe and un worthy preſs the cauſe to the 'Gaoler, nor to the ſudges, nor to any Counſellor in 


omit our teſolut 


all de dae dne like cauſe to complain; he aſſures, the Laws ſhall |, 
Stable, what can e deſire-more f II is, that we provide for Poſſerl. 
| oe that we do prevent the like ſuffering for the futute. Were not ch 
lame means:;provided by them before un? Can we do more ? We ate Cog 
to the Liberty of the Subjects, and the Prerogative of the ing 1 boy 

57 


ſtrive to bring ourſelves into a better condition, and greater Liberty tha 
our Fathers had; and the Crown into a worle than ever? I dare not adviſg 
his Majeſty to admit of that: If this that we now deſire be no Inhovation 
it is all eontained'inthoſe Acts and Statutes; and whatſoever elſe we woult 
undd more is a diminution to the King's power, and an addition to out 
own. We deal with a wiſe and pfudent Prince, that hath a word in h 
„ and this good is ſupported by power. Do not think 
that by caſes of Law and Debate we can make that not to be Law, which 
in experience we every day find neceſſary. WA ee 
| | 7 know by experience, that by the 
place I hold under bis Majeſty, if 1 will diſcharge the duty of. my place 
and the oath'1 have taken to his Majeſty, I' muſt commit, and neither ex. 


a» 


England,” but to the Ning himſelf; yet de not think I go without ground 
of reaſon, or take this power e to me to be unlimited; yea, 
rather it is to me a charge, burthen, and danger: for if. by. this power 
mall commit the pooreſt porter, if I Us It not upon a juſt 9 if it mey 
appear, the burthen will fall upon me heavier than the Law can inflich, 
for I ſhall loſe my credit with his Mpetv, and my place. And I beſerch 
you conſider whether thoſe that have been in the ſame place have not com. 
mitted. freely, and not any doubt made of it, nor any complaint made by 
C Ave on 
IR Robert Phillips hereupon ſpake thus: That if the words of Kings 
| ſtrike impreſſions in the hearts of ſubjects, then do theſe words upon 
this occaſion ſtrike an impreſſion in the hearts of us all: to ſpeak in x 
plain language, we are now come to the.end of our Journey, and the well. 
diſpoſing of an anſwer. to this meſſage, will give happineſs or miſery to 
this Kingdom. Let us ſet the Commonwealth of England before the 
eyes of his Majeſty, that we may juſtify ourſelves, that we have demeanel 
ourſelves dutifully to his Majeſt yr... 


97 R. Mr. Hackwell of Linceln's-Inn, 1 May, 1628. 
, 8 
Choſe rather to diſeover my weakneſs by ſpeaking, than to betray my 
conſcience by ſilence: my opinion is, that we ſhall do well totally to 
fon out of this Bill, and rely only upon a confirmation 
of the Laws. foo ie 
The Objections made againſt this Opinion are two. 


Tue firſt is, that we ſhall 5 recede from our own reſolution. 


The ſecond, that by a bare confirmation of the old Laws, without in- 
ſerting of our reſolution, by way of explanation, we ſhall be but in the 
. nn rl 3 

For the firſt, that though we defire only a confirmation without add. 


ing of our reſolution, we do not thereby recede from our reſolution, [ 
| reaſon thus: aide OY 


Our reſolution was drawn' out of the ſenſe of thoſe Laws, which ate 


now defired to be confirmed, ſo that no queſtion can be made by any of 


us that have thus declared ourſelves, but that our reſolution is virtually 
contained in thoſe Laws. If that be fo, how can our acceptance of a con- 
firmation of theſe Laws be a departure from our reſolution ? 

Nay, rather we think the contrary is true ; he that doubts, that by con- 
firmation of theſe Laws. our reſolution is not hereby confirmed, 9 * 
whether we have juſtly deduced our reſolutions out of thoſe Laws, and ſo 
calls our reſolution into queſtion, 3 

This argument alone is, in my opinion, a full anſwer to that firſt ob- 
jeftion, that in deſiring a bare confirmation of thoſe Laws, we depart 
from our reſolutions. 

The ſecond Objection is, that if we have nothing but a confirmation, 
wy are in no better caſe than we were before thoſe Jate violations of the 

aw. 
This 1 deny, and do confidently affirm, that although we have no more 
than a confirmation of thole Laws which are recited in the Bill that is now 
before us, we ſhall depart hence in far better caſe than we came, and that 
in divers reſpects. | 

Firſt, Some of the Laws recited in this Bill, and deſired to be confirn- 
ed, are not printed Laws, and are known to few profeſſors of the Law, and 
much leſs to others; and yet they are Laws of as great conſequence for the 
Liberty of the Subject, if not of greater, than any that are printed: as 
namely 25 Ed. III. no. 1. That Loans againſt the will of the lender 
are againſt reaſon and the freedom of the Kealm. 36 Ed. III. no. g. by 
which Impriſonments by ſpecial commandment without due procels are 
forbidden. Tneſe two are not printed. | 

That excellent Law de Tallagio non concedendo in print, hath in a pub- 
en Court been by a great Counſellor ſaid to be but a Charter, and 9 

aw. | | 

The Statute 1 Rich. III. againſt Benevolences, is by ſome opinions in 
print an abſolute Law. If we can get all theſe good Laws, beſides thoſe fix 
other, which are expoſitions of Magna Charta, in the point of the freedom 


of our perſons, to be confirmed and put in ons Law, to the caſy view of 


all men, is not our caſe far better than when we came hither ? 
Secondly, Will not the occaſion of the making of this Law of confit: 
mation, fo notoriouſly known, be tranſmitted to all poſterity ?  Certainlſ 


I know his Majeity is refulved to do as much as ever King did for his Sub- | 
jects : all this debate hath grown out of a ſenſe of our ſufferings, and a 
deſire to make up again thole breaches that have been made. 

Since this Parliament begun, hath there been any diſpenſe made of that 
which hath formerly been dane? Wen means were denied his Majeſty, 
being a young King, and newly come to his Crown, which he found in- 
gaged in a War, what could we expect in fuch neceſſities? His Majeſty 


3 


— 


it will never be forgotten, that the occaſion thereof was the impriſonment 
of thoſe worthy Gentlemen for not lending, and the reſolution in the King's: 
Bench in denying to bail them; and is not the occaſion of the making of 
a Law a good rule to expeund it ? If fo, then by giving, a confirmation 
upon this occaſion, we have bettered our caſe very much. | 
Thirdly, Have not the Judges in the XKing's- Bench, in open Parliament, up- 
on our complaint diſclaimed to have given any Juoginent in the point 
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our caſe in this very 


| to It; and doth not this alſo much amend our cafe ? 


| we have great hopes, and in a manner aſſurance on this fide; ſo on the 
bother ſide we have great doubts and fears, that by offering our reſolution 


| very forward to join with us in a declaration of our Propoſition to be Law; 


; juſtification of all that hath been done againſt us in this great point of 


| that is our life, and it is the King that = life and execution. 


deſires to vindicate the ſubjects right by Bill, are no more than are laid 


-” $9 


— 
. 


Which generally before by the Parliament was otherwiſe conceived ; for 
now they ſay, it was but an award and no judgment, will ſuch a noto- 
upon ſo important an occaſion in fo publick a place be Nuickly 
th? Nay, will not the memory of it for ever remain upon re- 
Is not our caſe then much better than when we came hither? 
Foprihly, Will not the reſolution of this Houſe, and all our arguments 
and reaſons againſt impriſonment without a cauſe expreſſed (which no 
doubt by the courſe we have taken will be transferred to poſterity) be a 
Treat means to ſtay any Judge hereafter from declaring any judgment to 
*ontrary, efpecially if there be likelihood of a Parliament? Is not 
c much amended ? 150 1 CE 
-+ Laff, Have we not received Propoſitions from the Lords, wherein 
{amongit other things) they declared, that they are not out of love with 
our proceedings ? Is not this a great ſtrengthening to it? But after fo 
long debate amongſt them about it, they cannot take any juſt exception 


From all theſe reaſons, I conclude that the ſecond objection, that by a 
confirmation we are in no better caſe than when we came together, is alſo 
a weak objection. ; 

Now for reaſons to move us to proceed in this courſe of accepting a 
confirmation : Firft, -We have his Majeſty's gracious Promiſe to yield to 
a confirmation of the old Laws, from which we may reſt moſt aſſured he 
will not depart ; if we tender him, withal, our Propoſition to be enacted, 
we have cauſe to doubt that we ſhall loſe both the one and the other. 

Secondly, We are no leſs aſſured of the Lords joining with us, for in 
their Propoſitions ſent to us they have delivered themſelves to that purpoſe: 
this is then a ſecure way of getting ſomewhat of great advantage to us; as 


to be enacted, we thall loſe all. 
For firſt we have had already experience of the Lords, that they are not 


if they ſtumble at a declaration, much more will they, in yielding to 
make a Law in the ſame point, | 
And have we not much more cauſe to doubt that his Majeſty will not 
ield unto it, ſeeing it toucheth him ſo near? Is it not the notice of his 
pleaſure that hath wrought thus with the Lords ? | 
If we ſhould clog our Bill with our Propoſition, and it ſhould be re- 
jected by the Lords, or by the King, is not our reſolution much weak- 
ened by it; and are we not then in far worſe caſe than before we made 
it? Our reſolution for the rejecting of our Propoſition, will tend to a 


our Liberty. 
Let us then, like wiſe men, _—_ our deſire to our hopes, and guide our 
hapes by probabilities ; other defires and other hopes are but vain, 


This is my poor opinion in this weighty buſineſs. 


And ſo the day following they had further debate upon that matter, 
the Houſe being turned into a Grand Committee, and Mr. Herbert in the 
chair. ; 

Some faid that the ſubject has ſuffered more in the violation of ancient 
Liberties within theſe few years, than in three hundred years before, and 
therefore care ought to be taken for the time to come. | 

Sir Edward Coke ſaid, That that Royal Word had reference to ſome 
meſſage formerly ſent; his Majeſty's word was, that they may ſecure 
themſelves any way, by Bill or otherwiſe, he promiſed to give way to it, 
And to the end that this might not touch his Majeſty's honour, it was 

ropoſed, that the Bill come not from the Houſe, but from the King: 

e will and grant for us and our ſucceſſors, and that we and our ſucceſ- 
ſors will do thus and thus; and it is the King's honour, he cannot ſpeak 
but by Record. 

Others deſired the Houſe to conſider, when and where the late promiſe 
was made; was it not in the face of both Houſes? Cruel Kings have been 
careful to perform their promiſes, yea, though they have been unlawful, 
as Herod. Therefore if we reſt upon his Majeſty's promiſe, we may aſ- 
ſure ourſelves of the performance of it; beſides, we bind his Majeſty, by 
relying on his word: we have laws enough, it is the execution of them 


Sir Themas Wentworth concluded the debate, ſaying, That never Houſe 
of Parliament truſted more in the goodneſs of their * for their own 
private account, than the preſent; but we are ambitious that his Majeſty's 
goodneſs may remain to Poſterity, and we are accountable. to a publick 
truſt: and therefore ſceing there hath been a publick violation of the laws 
by his Miniſters, nothing will ſatisfy him but a publick amends; and our 


down in former Laws, with ſome modeſt proviſion for inſtruction, per- 
formance and execution. | 

Which ſo well agreed with the ſenſe of the Houſe, that they made it 
the ſubject of a — to be delivered by the Speaker to his Majeſty. 


Amidſt thoſe deliberations, another meſſage was delivered May 2. from 
his Majeſty by Mr. Secretary Coat; That howſoever we proceed in this 
buſineſs we have in hand, which his Majeſty will not doubt, but to be 
according to our. conſtant profeſſion, and fo as he may have cauſe to give 
us thanks ; yet his refolution is, that both his royal care, and hearty and 
tender affection towards all his loving ſubjects, thall appear to the whole 
Kingdom, and all the World, that he wil: govern us according to the 
laws and cuſtoms of this Realm; that he will maintain us in the liber- 
ties of our perſons, and proprieties of our goods, ſo as we may enjoy as 
much happineſs as our fore-fathers in their beſt times; and that he will 
rectify what hath been, or may be found amiſs amongſt us, ſo that here- 
after there may be no juſt cauſe to complain. Wherein as his Majeſty will 
Tank himſelf amongſt the beſt of our Kings, and ſhew he hath no inten- 
tion toinvade or impeach our lawful liberties, or right; ſo he will have us 
match ourſelves with the beſt ſubjects, not by incroaching upon that 
ſovereignty and prerogative, which God hath put into his hands for our 
good, but by containi elves within the aws of our fore- 
fathers, wit reſtraining them, or enlarging them by new explana- 
tions, interpretations, expoſitions, or additions in any fort ; which, he 


relating is the Liberty of the Subject. 


(194 ) 
| of maturity, that it cannot endure long debate or delay; fo as this Seſſion 
of Parliament muſt continue no longer than Tueſday come ſeven-night at 
furtheſt: in which time his Majefty, for his part, will be ready to per- 
form what he promiſed; and if the Houſe be not ready to do that is fit for 
themſelves, it ſhall be their own faults. 

And upon aſſurance of our good diſpatch and correſpondence, his Ma- 
Jeſty declareth, that his royal intention is to have another Seſſion of Par- 
lament at Michaelmas next, for the perfecting of ſuch things as cannot 
now be done. | | 

This meſſage was debated the next day, being Saturday, May 3, where- 
upon Sir John Elliot ſpake to this effect: 

The King, ſaith he, will rank himſelf with the beſt of Kings, and 
therefore he would have us rank ourſelves with the beſt ſubjects; we will 
not incroach upon that Sovereignty that God hath put into his hands; 
this makes me fear his Majeſty is miſ- informed in what we go about; let 
us make ſome enlargement, and put it before him, that we will not make 
any thing new. As for the time of this Seſſion, it is but ſhort ; and look 
how many meſſages we have, ſo many interruptions, and miſ-reports, 
and miſ-repreſentations to his Majeſty produce thoſe meſſages. 

Sir Miles Fleetwood continued the 4 and ſaid, That this buſineſs 
is of great importance, we are to accommodate this: the breach of this 
Parliament will be the greateſt miſery that ever befell us: the eyes of 
Chriftendom are upon this Parliament, the State of all our Proteſtant 
Friends are ready to be ſwallowed up by the Emperor's Forces, and our 
own Kingdom is in a miſerable ſtrait, for the defence of our Religion that 
is invaded by the Roman Catholicks, by the colour of a commiſſion, 
which is intolerable ; the defence of our Realm by Shipping is decayed, 
the King's revenue is fold and gone; where ſhall the relief be obtained 
but in Parliament ? Now we are in the way, let us proceed by way of 
Bill, in purſuance of the King's meſſage, to eftabliſh the fundamental 
Laws in propriety of our goods, and liberty of our perſons : It was de- 
clared to us, that courſes by Loan and 6 wen were not lawful ; let us 
touch them in our Bill, and that all precedents and judgments ſeeming to 
the contrary, be void; and that all commitments againſt the Law be 
remedied, and that we be protected againſt the fear of commitments, 


Mr. M asoNn's Speech. 

IAM of opinion with the Gentleman that ſpake firſt, that, in our pro- 

ceedings in the matter now in debate, we ſhould have uſe of the title 
of the Statute, called circumſpete agatis ; for it concerns the liberty of 
our perſons, without which we do not enjoy our lives. | 
The Ie i | 
Whether in this Bill for the explanation of Magna Charta, and the reſt 
of the Statutes, we ſhall provide that the cauſe of the commitment muſt 
be expreſſed upon the commitment, or upon return of the Habeas Corpus ? 

Before I ſpeak to the queſtion itſelf, 1 ſhall propoſe ſome obſervations, 
in my conceit, neceſſarily conducing to the debate of the matter, 

I. That we ought to take care, and to provide for poſterity, as our 
predeceſſors have 8 for us, and that this provident care cannot be ex- 
pounded to be any diſtruſt of the performance of his Majeſty's gracious 
declaration, this Act providing for perpetuity, to which his Highneſs's 
promiſe, unleſs it were by Act of Parliament, cannot extend, 

2. That we having long debated and ſolemnly reſolved our rights and 
privileges by virtue of theſe Statutes, and if now we ſhall reduce thoſe 
declarations and thoſe reſolutions into an Act, we muſt ever hereafter ex- 
pec to be confined within the bounds of that Act, being made at our 
ſuit, and to be the limits of the Prerogative in that reſpect, and it being 
an Act of explanation, which ſhall receive no further explanation than 
itſelf contains, 

3. That by this Act we muſt provide a remedy againſt the perſons 
which detain us in priſon, for as to the commander, there can be no cer- 
tainty, 

N Concerning the Queſtion itſelf. | 

It hath been ſolemnly and clearly reſolved by the Houſe, that the com- 

mitinent of a Freeman, without expreſſing the cauſe at the time of the 


provide only that the cauſe ought to be expreſſed upon the return of the 
Habeas Corpus, then out of the words of the Statute, it will neceſſarily 
be inferred, that before the return of the Habeas Corpus the cauſe need not 
to be expreſſed, becauſe the Statute hath appointcd the time of the ex- 
preſſion of the cauſe; and it will be conſtrued, that if the makers of the 
Statutes had intended that the cauſe ſhould have been ſooner ſhewn, they 
would have provided for it by the Act, and then the Act, which we term 
an Act of explanation, will be an Act of the abridging of Magna Charta, 
and the reſt of the Statutes: or if this Act do not make the commitment 
without expreſſing the cauſe, to be lawful, yet it will clearly amount to a 
toleration of the commitment, without expreſſing the cauſe, until the 
Habeas Corpus, or to a general or perpetual diſpenſation, beginning with, 
and continuing aslong as the Law itſelf, And in my underſtanding the 
words in this intended Law, that no Freeman can be committed with- 
out cauſe, can no ways advantage us, or ſatisfy this objection ; for till 
the return of the Habeas Corpus, he that commits is Judge of the cauſe, 
or at leaſt hath a licence by this Ja till that time to conceal the cauſe, 
and the Gaoler is not ſubject to any action for the detaining of the Pri- 


ſoner upon ſuch command. For if the priſoner demanded the cauſe 


of his impriſonment of the Gaoler, it will be a ſafe anſwer for him to ſay 
that he detains a priſoner by warrant, and that it belongs not unto him 
to deſire thoſe which commit the priſoner to ſhew the cauſe until he re- 
turns the Habeas Corpus. And if the priſoner be a Suitor to know the 
cauſe from thoſe that committed him, it will be a ſufficient anſwer for 


impriſoned ; and yet no ſuch wrong-doer but may excuſe, if not juſtify 


himſelf by this Law. ; . 
In making of Laws, we muſt conſider the inconveniences which may 


enſue, and provide for the prevention of them, les caveat de futuris. I have 
taken into my thoughts ſome inconveniences which I ſhall expoſe to your 
conſiderations, not imagining that they can happen in the time of our 


telleth us, he will not give way unto. 
That the weight of the affairs of the Kingdom, and Chriſtendom, do | 
3 _ owe and more, and that the time is now grown to that point | 
OL. VII. 


racious Sovereign; but in an Act of Parliament, we mult provide forthe 
prevention of all inconveniences in future times. 


Ce 1. If 
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commitment, is againſt the Law: If by this Act of explanation we ſhall 


pus. In this caſe there will be a wrong, becauſe the commitment is 
without cauſe expreſſed, and one that ſuffers that wrong, v:z. the party 
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n 
I. If a man be in danger 


this Act he can have no inlargement till the return of the Habeas Corpus 


in the Term, and that the charge of his being in Priſon, and of his in- 


largement by Hebeds Corprs will amount to more than the ſum, he will 
part with money to prevent his impriſonment, or to redeem himſelf thence, 
— he cantot fay anhy man doth him wrong, until the return of the 
Habeas Corpus, and the Fat reſolves. A mah will pay a fine rather than 
be impriſoned, for the judgment which is given when one is fined, is 74eo 
cnpiatur, and the execution for debt is a capias ad ſatisfactendum z. the Law 
preſuming any man will part with his money to gain his Liberty. And 
if the be ifeer procure an Habras Corpus, and be brought into the King's- 
Bench by virtue of it, yet the cauſe need not to be then expreſſed ; the pro- 
viſion of this Law being, that if no cauſe be then expreſſed, he {hall be 
bailed, and no cauſe being ſhewn upon the return of the Habeas Corpus, 
yet it may be pretended, that at the time of his commitment there Were 
ſtrong pleſumptions of ſome great offence,” but upon examination they 
are cleared: or it may be ſaid, that the offence was of that nature, that 
the time of his/imptiſonment before the return was a ſufficient pugiiſh- 
ment. And we may be frequently impriſoned in this manner, and never 
underſtand the cauic,” and have often ſuch puniſhment, and have no means 
to juſtify ourſelves ; and for all theſe proceedings this Law will be the 
Juſtification, or colour. : . e $ety 
2. If by this Act there be a toleration of impriſonment without ſhew- 
ing cauſe, until the return of the Habeas Corpus; yet it is poſſible to ac- 
company that impriſonment with ſuch circumſtances of cloſe reſtraint, 
and other hardſhips, which I forbear to expreſs, as may make an impri- 
ſonment for that ſhort time, as great a puniſhment, as a perpetual impri- 
ſonment in an ordinary manner, 1 | 
3. The party may be impriſoned a long time before he ſhall come to be 
delivered by this Law ; the place of his impriſonment may be in the fur- 
theſt part of this Kingdom; the Judges always make the return of the 
Haben Corpus anſwerable to the diſtance of the priſon from JYefim fer ; 
the Gaoler may neglect the return of the firſt proceſs, and then the party 
muſt procure an Alias, and the Gaoler may be then in ſome other imploy- 
ment for the King, and excule the not returning the body upon that pro- 
ceſs; and this may make the impriſonment for a year. And in the end 
no cauſe being returned, the party may be diſcharged ; but in the mean 
time he ſhall have impriſonment, he ſhall never know the cauſe, he ſhall 


| have no remedy for it, nor be able to queſtion any for injuſtice, which 


have not a juſtification, or excuſe by this Law. 

4. The party may be impriſoned during his life, and yet there ſhall be 
no cauſe ever ſhewn. I will inſtance in this manner: a man may be com- 
"mitted to the furtheſt part of the Kingdom Weſtward ; he obtains an Ha- 


| beas Corpus; before the Gaoler receives the Habeas Corpus, or before he 


returns it, the priſoner by Warrant is removed from that priſon to, ano- 
ther, it may be the furtheſt Northern part of the Realm. "The firſt Gaoler 
returns the ſpecial matter, which will be ſufficient to free himſelf, and in 


like manner the priſoner may be tranſlated from one priſon to another, and 


his whole life ſhall be a peregrination, or wayfaring from one Gaol to 


another, and he ſhall never know the cauſe, nor be able to complain of 


any, who cannot defend their actions by this Bill. 

5. If the priſoner be brought into the Court by Habeas Corpus, and no 
cauſe expreſſed, and thereupon he be inlarged, he may be partly commit- 
ted again, and then his enlargement ſhall only make way tor his commit- 
ment: and this may continue during his life, and he ſhall never know the 
cauſe ; and this not remedied, but rather permitted by this Act. 

And there are alſo ſome things, remarkably conſiderable in this matter; 
the expence of the party in priſon ; his fees to the Gaoler, his coſts in ob- 
taining and proſecuting an Habeas Corpus, and his charges in removing 
himſelf, attended with ſuch as have the charge of his conduct : and that 
the priſoner muſt ſuſtain all this without ſatisfaction, or knowing the 
cauſe, 

The only reaſon given by thoſe of the other opinion is, That it is re- 
quiſite, the King and Council ſhould have power to command the detainer 
of a man in priſon for ſome time, without expreſſing the cauſe ; becauſe it 

is ſuppoſed, that the manifeſtation of the cauſe at firſt may prevent the 
diſcovery of a Treaſon. The reaſon is anfwered by the remedy propoſed ; 
by this Act it being propoſed, that it ſhall be provided by this Bill, that 
upon our commitment, we may inſtantly have recourſe to the Chancery 
for an Habeas Corpus, returnable in that Court, which is always open; 
and that upon the reccipt thereof, the Writ muſt be returned, and the 
cauſe thereupon expreſſed. If then this remedy be really the cauſe of 
commitment, it mult partly appear; which contradicts the former reaſon 
of State. 

And in my own opinion, we ought not only to take care, that the Sub- 
ject ſhould be delivered out of priſon, but to prevent his impriſonment ; 
the Statute of Magna Charta, and the reſt of the Acts, providing that no 
man ſhould be impriſoned, but by the Law of the Land. And although 
the King, or Council, as it hath been objected, by force may commit us 
without cauſe, notwithſtanding any Laws we can make; yet I am ſure 
without ſuch an Act of Parliament, ſuch commitment can have no legal 
colour, and I would be loth we ſhould make a Law to endanger ourſelves, 
For which reaſons | conceive, that there being ſo many ways to evade this 
Act, we ſhall be in a worſe caſe by it, than without it; as it provides no 
remedy to prevent our impriſonment without expreſſing the cauſe to'be 
lawful, and adminiſters excuſes for continuing us in priſon, as I have 
before declared. And thus for providing for one particular out of reaſon 
of State, which poſſibly may fall out in an age or two, we ſhall ſpring a 
leak, which may fink all our Liberties, and open a gap, through which 
Magna Charta, and the reſt of the Statutes, may iflue out and vaniſh. I 
therefore conclude, that in my poor underſtanding (which I ſubmit to 
better Judgments), I had rather depend upon our former reſolutions, and 
the King's gracious declarations, than to paſs an Act in ſuch manner as 
hath been propoſed. 

In concluſion, the Commons agreed to an anſwer to all the preceding 

ni . S. 3 3 
meliages, and preſented it to the King by the mouth of their Speaker, 


- - Debates in Parliam 
| The Speaker's 8pecch (Sir John/Finch) 20 the King, in anfuxer te ſeveral My; 


| to be impriſoned in the beginning of a long 
vacation for refuſing to pay ſome ſmall ſum of money, and nos that by 


| was an expreſſion of your deſire to know, whether this. Houſe would reſt 
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aer, in the Banqueting- H. lay + 
OUR Loyal and Obedient Subjects, the Commons now aſſembled in 
Parliament, by-ſeveral meſlages from your Majeſty, and eſpecially b 
that your declaration delivered by the Lord Keeper before both H. . 
have, to their exceeding great joy and comfort, received many ample ex. 
preſſions of your Worey care and tender affections towards them, with., 
gracious promiſe and aſſurance, that your Majeſty will govern accordin; 
to the Laws of this Realm, and ſo maintain af) your Subjects, in the ji 
freedom of their perſons, and ſafety of their eſtates, that all their Rights 
and Liberties may be by them enjoyed, with as much freedom and ſecu. 
rity in their time, as in _ age heretofore by their Anceſtors, under the 
beſt of your Progenitors: For this ſo great a favour, enlarged by a com- 
fortable intimation of your Majeſty's confidence in the proceedings of this 
ons, they on, by = * err full return of moſt humble 
thanks to your Majeſty, with all dutiful acknowledgment of your 
and e be extended unto them. 2 | k 2 n 
And whereas in one of thoſe meſſages delivered from your Majeſty, there 


upon your Royal word and promiſe, aſſuring them, that if they would, it 


{hould be royally and really performed: As they again pretent their hum. * 
ble thanks bor 8 Econ 5 ſtrengthening 1 — . - 
preſſions, ſo in all humblenefs they aſſure your Majeſty, that their greatel , 
confidence is, and ever muſt be, in your grace and goodneſs, without N 
which, they well know, nothing they can frame or deſire, will be of 
fafety or value to them; therefore arc all humble ſuitors to your Majefty t. 
that your Royal heart will graciouſly accept and believe the truth 9 8. 
theirs, which they humbly preſent, as full of truth and confidence in your f: 
| Royal word and promiſe, as ever Houſe of Commons repoled in any of k 
their beſt Kings. ; ub n kt e e t 
True it is, they cannot but remember the publick truſt, for which they tl 
are accountable to preſent and future times; and their deſires are, That I 
your Majeſty's goodneſs might, in fruit and memory, be the blefling and I 
Joy of OT | EET ee 5 al 
They ſay alſo, That of late, there hath been publick violation of the ſ: 
Laws, and the Subjects Liberties, by ſome of your Majeſty's Miniſters, Fa 
and thence conceive, that no leſs than a publick remedy will raiſe the de. 1 
jected hearts of your loving Subjects to a chearful ſupply of your Majeſty a 
or make them receive content in the proceedings of this Houſe, * * ' bi 
From theſe conſiderations, they moſt a beg your Majeſty's leu 
to lay hold of that gracious offer of yours, which ve them aſſurance, of 
that if they thought fit to ſecure themſelves in their Nights and Liberties, ce 
by way of Bill or otherwiſe, ſo it might be provided with due reſpect i re 
God's honour, and the publick good, you would be graciouſly pleaſed u pt 
give way unto it. Far from their intentions it is, any way to encroach th 
upon your Sovereignty or Prerogative; nor have they the leaſt thought d m 
{tretching or enlarging the Laws in any ſort, by any new interpretation bi 
or additions; the bounds of their deſires extend no further, than to fone CC 
neceilary explanation of that, which is truly comprehended within the af 
juſt ſenſe and meaning of thoſe Laws, with ſome moderate proviſion fu af 
i” and performance, as in times paſt, upon like occaſion hath bee m 
uſed. . | a 
| The way how to accompliſh theſe their humble deſires, is now in ft th 
rious conſideration with them, wherein they humbly aſſure your Majeſy, bu 
they will neither Joſe time, nor ſeek any thing of your Majefty, but tif de 
they hope me be fit for dutiful and loyal Subjects to aſk, and for a grad Pc 
ous and juſt King to grant. yo 
His Majeſty's Anſwer was delivered by the Lord-Reeper, Thomas Lord ſo] 
. Coventry. | an 
MX Speaker, and you Gentlemen of the Houſe of Commons, his M he 
jeſty has commanded me to tell you, that he expected an anſwer b of 
your actions, and not wy by diſcourſe: ye acknowledge his truſt an 80 
confidence in your proceedings, but his Majeſty ſees not how you requit 
him by your confidence of his word and actions: for what need explau do 
tions, if ye doubted not the performance of the true meaning ? for expli 
nations will hazard an incroachment upon his Prerogative, And it m | 
well be ſaid, What need a new Law to confirm an old, if you repat ob! 
confidence in the declaration his Majeſty made by me to both Houſe 
And yourſelves acknowledge, that your greateſt truſt and confidence mil fre 
be in his Majeſty's grace and goodneſs, without which nothing that y 
can frame will be of ſafety, or available to you. Yet, to ſhew clearly ti to 
ſincerity of his Majeſty's intentions, he is content, that a Bill be dra to 
for a confirmation of Magna Charta, and the ſix other Statutes inſiſted ups ; 
for the Subjects Liberties, if ye ſhall chuſe that to be the beſt way; has 
ſo, as it may be without additions, paraphraſes, or explanations, 0 
Thus, if you pleaſe, you may be ſecured from your needleſs fears, ou 
this Parliament may have a happy wiſhed-for end; whereas by the cu wa 
trary, if you ſeck to tie your King by new, and indeed impoſſible bon! tar 
you mult be accountable to God and your Country for the ill ſucceb! WI 
this meeting: His Majeſty having given his Royal word, that you fv ſur, 
have no cauſe to complain hereafter ; leſs than which, hath been enou Lo 
to reconcile great Princes, and therefore ought much more to prevail is, 
tween a King and his Subjects. our 
Laſtly, I am commanded to tell you, that his Majcſty's pleaſure! hay 
That without further replies or meſſages, or other — delays, this 
do what you mean to do ſpcedily, remembering the laſt meſlage, which! Kit 
Majeſty tent you by Secretary Co, in point of time: his Majeſtj the 
ways intending to perform his promiſe to his people. | a fc 
N Otw:thſtanding the intimation of his Majeſty's good pleaſure fo for 
Bill, Mr. Secretary Cook, Tueſday, May b, again preſſed the Hou: and 
rely upon the King's word, ſaying, That he had rather follow otÞ! —_ 
than begin to enter into this buſineſs : loſs of time hath been the gre wit] 
complaint ; the matter fallen now into conſideration, is, what way to ta fo a 
whether to rely on his Majeſty's word, or on à Bill? If we will conſide' 3M 
advantage we have in taking his Majeſty's word, it will be of the l bee: 


extent, and we ſhall chule that that hath moſt aſſurance ; an 4 


faction to particular grievances ? 
King Verbum Regni? When Grievances be, the Parliament is to redreſs 
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Durlia is by the conſent of the King and Parliament; but this aſſu- 
105 67 1 i that he will govern us by the Laws j the King promiſes. 
g 10 and alſo that they ſhall be ſo'executed; that we ſhalt enjoy as much 
1 [This contains many Laws, and a grant of all good 


dom AS ever. x 
ws; nay, it contains a confirmation of thoſe very Laws, aſſurance, 
| Mich bi Js turther than the Law can: firſtly it binds his affection, which 


te greateſt bond between K ing and Subject, and that binds A N | 
nent alfo, nay, his honour, and that not at home, but abroad; the Royal 
Ford of a King is the ground of all treaty; nay, it binds his conſcience. 
bis confirmation between both Houſes is in nature of a vow for my 


b It think it is the greateſt advantage to rely on his Majeſty's word. 
He 


kültder added, this debate was fitter to be done before the Houſe, and 


Fot before the Committee; and that it was a new courſe to go to a Com- 
L2*+tee of the whole Houſe. ene £06124 | 15 


17 
* 


Sir, Fobn Elliott replied, That the proceeding in a Committee is more 


honourable and advantageous to the King and the Houſe,” for that way 


eads.moſt to truth, and it is a more open way, and where every man may 


1 


add his reaſon, and make anſwer upon the hearing of other men's reaſons 
and arguments. | 5 "8 | 


7 


This being the general ſenſe, the Houſe was turned into a Committee, to 


take into conſideration what was delivered to the King by the Speaker, 
and What was delivered to them by the Lord-Keeper, and all other meſ- 
ſages, and the Committee was not to be bounded by any order : the key 
was brought up, and none were to go out without leave firſt aſked, 


In the debate of this buſineſs at the Committee, ſome were for letting 
the Bill reſt: but Sir Edward Cole's reaſons prevailed to the contrary. 
Was it ever known (ſaid he) that general words were a ſufficient ſatiſ- 
as ever a verbal declaration of the 


them. Did ever Parliament rely on meſſages? They put up Petitions of 
their Grievances, and the King ever anſwered them : the King's anſwer 
is very gracious, but what is the Law of the Realm, that is the queſtion? 
I put no diffidence in his Majeſty, the King muſt ſpeak « Record, 
and in particulars, and not in general : did you ever know the King's meſ- 


* ſage come into a Bill of Subſidies ? All ſucceeding Kings will lay, Ye 


muſt truſt me as you did my Predeceſſors, and truſt my meſſages; but 
meſſages of love never came into a Parliament. Let us put up a Petition 


of Right: not that I diſtruſt the King, but that I cannot take his truſt, 
but in a Parliamentary way. 


On Thurſday 8 May, the Petition of Right was finiſhed, and the Clauſe 


of Martial Law was added unto it, and it was delivered to the Lords at a 


conference in the Painted Chamber for their concurrence ; which confe- 
rence was managed by Sir Edward Coke, who thus expreſſed himſelf : I 


pray your Lordſhips to excuſe us, for we have been till one of clock about 


the great buſineſs, and (bleſſed be God) we have diſpatch'd it in ſome 
meaſure, and before this time we were not able to attend your Loidſhips, 
but I hope that this will prove a great bleſſing to us. My Lords, I an 


' commanded from the Houſe of Commons to expreſs their ſingular care and 


affection they have of concurrence with your Lordſhips, in theſe urging 
affairs and proceedings of this Parliament ; both for the good of the Com- 
monwealth, and principally for his Majeſty's. And this I may fay in this 
particular, if we had hundreds of tongues, we were not able to expreſs 
this defire which we have of that concurrence with your Lordſhips: 
but I will leave it without any further expreſſion. My Tre; it is evi- 
dent what neceſſity there is, both in reſpect of bg, and your 
Poſterities, to have good ſucceſs in this buſineſs. We have acquainted 
your Lordſhips with the reaſons and arguments, and after we have had 
ſome conference, we have received from your Lordſhips five propoſitions ; 
and it behoves me to give your Lordſhips ſome reaſons why you have not 
heard from us before now ; for in the mean time, as we were conſulting 
of this weighty buſineſs, we have received divers meſſages from our great 
Sovereign the King, and they conſiſted of five parts: | 

1. That his Majeſty would maintain all his Subjects in their juſt free- 
dom, both of their perſons and eſtates. 

2. That he will govern according to his Laws and Statutes, 

3 That we ſhould find much confidence in his Royal word ; I pray 
obſerve that. | 

4. That we ſhall enjoy all our Rights and Liberties, with as much 
freedom and liberty as ever any Subjects have done in former times. 

5. That whether we ſhall think it fit, either by way of Bill or otherwiſe, 
to go on in this great buſineſs, his Majeſty would be pleaſed to give way 
to it. , 

Theſe gracious meſſages did ſo work upon our affections, that we 
have taken them into conſideration. My Lords, when we had theſe 
meſſages, (I deal plainly, for ſo I am commanded by the Houſe of Com- 
mons) we did conſider, what way we might go for our more ſecure 
way, nay, yours; we did think it the ſafeſt way to go in a Parliamen- 
tary courſe, tor we have a maxim in the Houſe of Commons, and 
written on the walls of our Houſe, That old ways are the ſafeſt and 
ſureſt ways: And at Jaſt we fell upon that which we did think (if that your 
Lordſhips did conſent with us) it is the moſt ancient way of all, and that 
is, wy Lords, via feuds, both to his Majeſty, to your Lordſhips, and to 


ourſelves. For, my Lords, this is the greateſt Bond, that any Subject can 


have in Parliament, Verbum Regis, this is an high point of honour, but 
this ſhall be done by the Lords and Commons, and aflented to by the 
King in Parliament; this is the greateſt obligation of all; and this is for 
the King's honour and our ſafety. Therefore, my Lords, we have drawn 
a form of a Petition, deſiring your Lordſhips to concur with us therein; 
for we come with an unanimous conſent of all the Houſe of Commons, 
and there is great reaſon your Lordſhips ſhould do ſo, for your Lordſhips 
are involved in the ſame condition, Commune Periculum. So I have done 
with the firſt part : And now I ſhall be bold to read that which we have 
ſo agreed on, and I ſhall deſire your Lordſhips leave that I may read it. 


Here the Petition of Right was read; but we forbear to inſert it as yet, 


becauſe there were propolitions for alteration ; and it is not perfect, till 
the Royal aſſent be given to it, 


F 
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+ elating to the Liberty of the Subject. 
. 


time of our Predeceſlors, Kings and Queens of this 


— 


( 198} 

From the eighth to the twelſch of May, all publick buſineſs was laid 

aſide; On Monday the twelfth, the Lords had a conference with the 
Commons, where the Lord-Keeper-made this Speech: 


, \ g 4 4. , 
Gentlemen of the Heuſe of Commons, of {'s 
Lords, having a moſt affectionate deſire to maintain that good 
concurrence, that in this Parliament and. others have been of late 
between both Houſes, deſired this Conference, to acquaint you, how, and 
in what manner, they have proceeded in the Petition of Right that came 
from this. Houſe, and to let you know, that as ſoon as they had received it, 


they, with all care and expedition they poſſibly could, addreſſed themſelves 
to conſider thereof; and after good time ſpent in Debate in the whole 


Houſe, they made a Committee to conſider; whether retaining' the ſub- 
ſtance of the Petition, there might not be ſome words altered, or put in to 
make it more ſweet, to procure it a paſſable way to his Majeſty : we know 
this muſt be crowned by the King. and good mult come to all the King- 
dom by this courſe now taken. The Committee hath met, and hath pro- 
pounded ſome ſmall matters to be altered in ſome few words, to make it 


paſſable, and not in ſubſtance, And the Lords having this reported from 


their Committee, and heard it read in their Houſe, reſolved of Rog 
till they have your conſent; yet they think it fitter to have it propounde 
to you, to conſider, whether there ſhould. be any alteration. or no, and 


how the propounded alterations may ſtand with your liking, , 


Concerning the commitment by the King and the Council, without 
expreſſing the cauſe, it was reſolved by the Lords to debate it this morn- 
ing, and as ſoon as they ſhould have debated it, they purpoſed to have your 
concurrence with them before they reſolved it; but at the inſtant when 
they thought to have debated it, they received a Letter from his Majeſty, 
which, they conceive, will give a ſatisfaction to both Houſes in the main 
point, My Lords defiring to keep that good concurrence begun, defired 
to communicate that Letter unto you, that you might take the ſame into 
your conſiderations, as they mean to do themſelves : This Letter is to be 
read unto you. 


To our Right Trufly and TI'ell-belrved, the Lords Spiritual and Temporal of 
the Higher Houſe of Parliament. 


Carolus Rex. 


9 W E being deſirous of nothing more than the advancement of the 
51 peace and proſperity of our People, have given leave to free 
Debate upon the higheſt points of our Prerogative Royal, which in the 
Realm, were ever 
< reſtrained as matters that they would not have diſcuſſed; and in other 
things we have been willing fo far to deſcend to the deſires of our good 
e Subjects, as might fully ſatisfy all moderate minds, and free them from 
all juſt fears and jealouſies, which thoſe meſlages, which we have hitherto 
e ſent into the Commons Houſe, will well demonſtrate unto the World. 
« Yet we find it ſtill inſiſted upon, that in no caſe whatſoever, ſhould it 
% never ſo nearly concern matters of State or Government, we, or our 
„ Privy-Council, have no power to commit any man without the cauſe 
„ ſhewed ; whereas it often happens, that ſhould the cauſe be ſhewed, 
the ſervice itſelf would thereby be deſtroyed and defeated ; and the 
* cauſe alledged muſt be ſuch, as may be determined by our judges of 
* our Courts of Meſiminſter, in a legal and ordinary way of juſtice ; 
e whereas the cauſes may be ſuch, whereof the Judges have no capacity 
of judicature, nor rules of Law to direct and guide their judgment in 
< cates of that tranſcendent nature; which happening ſo often, the very 
< intermitting the conſtant rule of Government, for ſo many ages, with- 
ein this Kingdom pracliſed, would ſoon diflolve the very foundation and 
frame of our Monarchy. W herefore, as to our Commons we have made 
fair propoſitions, which might equally preſerve” the juſt Liberty of the 
„Subject; ſo, my Lords, we have thought good to let you know, that 
% without the overthrow of Sovercignty, we cannot ſulter this power to 
<< be impeached ; notwithſtanding, to clear our conſcience and juſt inten- 
tions, this we publiſh, That it is not in our heart, nor will we ever extend 
our Royal power, lent unto us from God, beyond the juſt rule of Mode- 
ration, in any thing which {hall be contrary to our Laws and Cuſtoms, 
„ wherein the ſafety of our people ſhail be our only aim. And we do 
hereby declare our Royal pl-aſure and reſolution to be, which, God 
e willing, we ſhall ever conſtantly continue and maintain, That ncither 
„e, nor our Privy-Council, ſhall or will, at any tine hereafter, com- 
e mit or command to priſon, or otherwile reſtrain the perſon of any for 
„ not lending money to us, nor for any cauſe, which in our conſcience 
„ doth not concern the publick good and ſafety of 1s and our people; 
« we will not be drawn to pretend any cauſe, wherein our judgment and 
6 conſcience is not ſatisfied With; which baſe thoughts, we hope, no man 
„can imagine will fall into our Royal breaſt; and that in all caſes of 
this nature, which ſhall hercafter happen, we ſhall, upon the humble 
„Petition of the Party, or addrets of our Judges unto us, readily and 
& really expreſs the true cauſe of their commitment or reſtraint, ſo ſoon 


„ preſied. And that in all cauſes criminal of ordinary juriſdiction, our 
6 Judges ſhall proceed to the deliverance or bailment of the priſoner, ac- 
„ cording to the known and ordinary rules of the Laws of this Land, and 
according to the Statutes of Magna Charta, and thoſe other fix Statutes 
o infiſted upon, which we do take knowledge ſtand in full force, and which 
ce we intend not to abrogate and weaken, againſt the true intention there— 
* of, This we have thought fit to ſignify unto you, the rather to ſhorten 
any long Debate upon this great queſtion, the ſcaſon of the year being 
„ fo far advanced, and our great occaſions of State not lending us many 
more days for longer continuance of this Seſſion of Parliament.“ 
Given under our Signet at our Palace at \/ol.minitet, 12 Maii, the 
fourth year of our Reign, 


The ſame day the King's Letter was communicated to the Houſeof Com- 
mons, they laid it aſide, and Sir Thomas J/erntworth (aid, It was a Letter of 
Grace; but the people will only like of that which is done in a Parliamen- 
| tary way : beſides, the debate of it would ſpend much time, 5 was it 

refed 


| I 


« 2s with conveniency and ſatety the ſame is fit to be diſcloſed and ex- 
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e 
directed to the Houſe of Commons; and the Petition of Right 


. tvok up ſeveral days. 


Au 13. The Lords: propounded, at a conference; an addition/to be 
made to the Petition of Right, which was delivered by the Lord- Keeper, 


to this purpoſe: -— 


F OU the Knights, Citizens, and Burgeſſes of the Houſe of Commons, 
I my Lords have commanded me te preſent unto you the ſingular 
care and affection they have to preſerve that correſpondency and order, 
which the two Houſes (both in this and former Parliaments, to the hap- 
pineſs of this Kingdom) have heretofore enjoyed. Ub act 
They command me alſo to let you know, that they b 
affection to bring that great buſineſs, the Liberty of the Subject, to an happy 
iſſue, And whereas · at the laſt conference of both-Houſes, there were ſome 
things propounded, that came from e wars out of a deſire the Pe- 
tition might have the eaſier paſſage with his Majeſty, not intending to alter 
in any manner the ſubſtance of the Petition; but it was then thought fit, 
that there was another part of the Petition, of as great importance and 
weight: my Lords, ſince the time of that conference, have imploy d them- 
ſelves wholly to reduce the Petition to ſuch a frame and order, that may 
give both to you and them hope of acceptance. 5 | 
And after many deliberations, and much advice taken, my Lords have 
- reſolved to repreſent to you ſomething which they have thought upon, yet 
not as a thing concluſive to them or you; and according to their deſires 
(having mentioned it in the beginning) have held it fat to conclude of 
Nothing, till that you be made acquainted with it, and that there may be 
'2-mature adviſement between you and them, ſo that there may be the hap- 
pier concluſion in all their buſineſs. 27 
This being the determination of the Lords, that nothing, that is now 
offered unto you, ſhould be concluſive, yet they thought it convenient to 
Preſent it unto you. . NES Ty 
This alteration (and not alteration, but addition) which they ſhall pro- 
pound unto you, to be adviſed and conferred upon, which is no breach of 
the ſame, they think it meet, if it ſhall ſtand with your liking, to be 
put in the conclufion of the Petition which I ſhall now read uato you. 


We preſent this our humble Petition to your Majefly, with the care not only 
of Af. cho our otum Liberties, but with due regard to leave intire that So- 
vereign Power, wherewith your Majeſty is truſted for the Protection, Safety, 
and Happineſ of the People. | 


This is the thing the Lords do preſent unto you, the Subject of this 
conference, concerning the adding of this in the concluſion of the Peti- 
tion; and as they know, that this is no ſmall thing, and that you cannot 


ſome conſider of it, and their Lordſhips will be ready this afternoon. 


This addition produced ſeveral ſpeeches. 


Mr. Alford.) Let us look (ſaid he) into the Records, and fee what they 
are, what is Sovereign Power? Bodin ſaith, That it is free from any con- 
dition, by this we ſhall acknowledge a Regal, as well as a Legal Power : 
Let us give that to the King, that the Law gives him, and no more. 


Mr. Pymm.] I am not able to ſpeak to this queſtion, I know not what 
it is: All our Petition is for the Laws of England, and this power ſeems to 
be another diſtinct power from the power of the Law. I know how to 
add Sovereign to his Perſon, but not to his Power: And we cannot leave 
to him a Sovereign Power, when we never were poſſeſſed of it. 


Mr. Hackwell,} We cannot admit of thoſe words with ag they are 
applicable to all the parts of our Petition: It is in the nature of a veying, 
and by it we ſhall imply, as if we had incroached on his Prerogative; a 
the Laws we cite are without a Saving : and yet now after the violation 
of them we muſt add a Saving: I have ſeen divers Petitions, and where 

the Subject claimed a Right, there I never ſaw a Saving of this nature. 


Sir Edward Coke.) This is magnum in parvo, this is propounded to be 
a concluſion of our Petition: It is a matter of great weight; and, to ſpeak | 
lainly, it will overthrow all our Petition; it trenches to all parts of it: 
t flies at Loans, and at the Oath, and at Impriſonment, and Billeting of 
Soldiers; this turns all about 1 1 Look into all the Pe titions of for- 
mer times, they never petitioned, wherein there was a ſaving of the King's 
Sovereignty: I know that Prerogative is part of the Law, but ſovereign 
Power is no Parliamentary word. In my opinion, it weakens Magna Charta, 
and all our Statutes ; for they are abſolute, without any ſaving of ſovereign 
Power. And ſhall we now add it, we ſhall weaken the foundation of Law, 
and then the building muſt needs fall ; let us take heed what we yield unto; 
Magna Charta is ſuch a fellow, that he will have no ſovereign. I wonder 
this ſovereign was not in Magna Charta, or in the confirmations of it: If 
we grant this, by implication we give a ſovereign poweraboveall theſe Laws: 
power in Law, is taken for a power with force : The Sheriff ſhall take the 
power of the County, what it means here, God only knows. It is repug- 
nant to our petition, that is a Petition of Right, grounded on Acts of Par- 
liament. Our Predeceſſors could never endure a ſe/vo jure ſus, no more 
than the Kings of old could endure for the Church, ſalve honore Dei & 
Eccle/is. We muſt not admit of it, and to qualify it, is impoſſible. Let 
us hold our pcivileges according to the Law ; that power, that is above this, 
is not fit for the King and People to have it diſputed further. I had rather, 
for my part, have the prerogative acted, and I myſelf to lie under it, than 
to have it diſputed. 


Sir Themas I/entworth.)] If we do admit of this addition, we ſhall leave 
the Subject worſe than we found him, and we ſhall have little thanks for 
our labour, when we come home: Let us leave all power to his Majeſty 
to puniſh malefactors; but our Laws are not acquainted with ſovereign 
power: we deſire no new thing, nor do we offer to trench on his Majeſty's 
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would clear 
all miſtakes; For (ſaid he) ſome give it out, as if the Houſe went aboat 
to pinch the King's Prerogative, But the further debate of this matter 


have no leſs.care and 


| ory; the words are extant in that roll 


preſently give an anſwer to it ; therefore they defire you, that you do with | 
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„ Mr. e] To gad Saving, is not fafe; Joubiful words may k 
ill conſtruction: and the words are not only doubtful. words, 2 — 
unknown to us, and never uſed in any act ot Petition before. 


| 3 „ x 8 MAS; 4 t . 23 4 3 
js Mir Sale Let us not go.too haſtily to che queſtion... If there be 4 
think good. I wil not touch the reaſons already given. The ſum of; 
| *ddition is, that our right is not to be ſubject to. Loans or f 
| without cauſe, or martial law, but by ſovereign power. If it hath non 
| ference to our Petition, what. doth it here ? I am ſure all others will 
| hath reference, and fo muſt we. How far itdoth exceed all e: 
? 
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| many. petitions and bills of parliament in all 
no ſuch thing is added. That clauſe of the 28 Edw. I. it was not int 
|. petition, but in the King's anſwer. | TS 
to be feen in a library at Lambeth, in a book of that time, upon which U 
law was made. There was none in the Statutes in King Jobn's tim, 
for theſe I have ſeen, there is no ſaving. In the articles of canßrnm 
chartarum, is à ſaving, les ancients aids, that is, for file maryrr, & pur far 
fitz chivalier, and for ranſom. And in the articles of King John, in th 
original charter, which I can ſhew, there thoſe three aids were name 
therein, and they were all known. In the 25 Edw. III. there is a petitio 
againſt Loans, there is no ſaving, and ſo in others. As for that additi 
in the 28 Ediu. I. do but obſerve the petitions after Magus Charta; y 
5 Ediv. III. they put up a petition: whereas in Magna Charta it is conta 
that none be impriſoned but by due proceſs of law; thoſe words are not in 


36, 37, and 42 of Edi. III. all which paſs by petition, and yet there i 
no ſaving in them. And there are in them other words that are not in 
Magna Charta, and yet no ſavi For that that Mr. Speaker ſaid to the 
| King, it was our heart, and ever ſhall be; but we then ſpoke of the King 
prerogative by itſelf, and we are bound to ſay ſo: but ſpeaking of au 
| rights, ſhall we ſay we are not to be impriſoned, ſaving but by the King! 
ſovereign power? Say my Lands, without any title, be feized in the King! 
hand, and 1 bring a petition of right, and I go to the King, and ſay, I 
by no means ſeek your Majeſty's right and title; and after that, I bring 
petition or mon/trance de droit, ſetting forth my own right and title, an 
withal ſet, down à ſaving, that 1 leave intire his | 
| would be improper. It was objected, that in the 28 of Ew, I. in th 
end of a»ticuli ſuper chartas, which was a confirmation of Magna Chart, 
and Charta de Forefia, in the end there is a clauſe, ſavant le droit & fign. 
that is now extant, but the origi 
nal roll is not extant. 8 
In the 25 Edw. I. there was a confirmation of the Charter; in the 2 
Edu. I. the Parliament was called, and much ſtir there was about the Char. 


the Commons by petition or bill, did obtain the liberties and articles at the 
end of the Parliament; they were extracted out of the roll, and proclaimed 
abroad. The addition was added in the proclamation : In the bill there 
was no ſavant, but afterwards it was put in; and to prove this, it is true, 


In the library at Oxford, there is a journal of a parliament of that very year, 
which mentions ſo much; alſo in the publick library at Cambridge, there 
is a manufcript that belonged to an Abbey, it was of the ſame year 28 
Edi. I. and it mentions the parliament and the petitions, and articulys 
ques petierunt fic confirmaverat rex ut in fine adderet, Salvo jure coronæ regis; 
and they came by proclamation in London. When the people heard this 
clauſe added in the end, they fell into execration for that addition, and the 
great Earls that went away ſatisfied from the Parliament, hearing of this, 
went to the King, and afterwards it was cleared at the next Parliament. 
Now there is no Parliament-roll of this at that time, only in one roll ig 
the end of Edi. III. there is a rol}, that recites not the Parliament bill, but 
the Statute that was the effect of the roll, that was proclaimed. 


The Lords afterwards, at a conference, tendered reaſons to fortify their 
addition ; which were briefly reported by the Lord Keeper : 


HAT the Lords were all agreed to defend and maintain the juſt li- 
berties of the Subject, and of the Crown; and that the word, leave, 
was debated amongſt them; and thereby they meant to give no new, but 
what was before: for the words, Sovereign Power, as he is a King, he isa 
Sovereign, and muſt have power; and he ſaid, the words were eaſter than 
the Prerogative. As for the word, that, which is a relative, and referred 
to that power, that is for the ſafety of the people; and this, ſaid he, can 
never grieve any man. Being thus publiſhed, it is not ſovereign power 
in general, but now in confutation of our reaſons, Magna Charta was not 
with a ſaving ; but, ſaid he, you purſue not the words in Magna Charts, 
and therefore it needs an addition. 

As for the 28 of Edw. III. he ſaid, there was a ſaving; and an ill expo- 
ſition cannot be made of this, and both Houſes have agreed it in ſubſtance 
already; the Commons did it in a ſpeech delivered by the Speaker, and that 
we ſay we have not a thought to incroach on the King's ſovereignty; 
why may you not add it in your petition ? 


Upon this report, Mr. Maſon ſpake his opinion in manner following: 


IN our Petition of Right to the King's Majeſty, we mention the laws and 
ſtatutes, by which it appear'd, That no tax, Joan, or the like, ought io 
be levied by the King, but by common aſſent in Parliament: that no fre- 
man ought to be impriſoned but by the law of the land; that no freemas 
ought to be compelled to ſuffer ſoldiers in his houſe. In the petition ve 
have expreffed the breach of theſe laws, and deſire we may not ſuffer the 
like ; all which we pray as our rights and liberties. 
The Lords have propoſed an addition to this Petition, in theſe words: 


Me humbly preſent this Petitien to your Majeſty, net only with a care of en 


prerogative z we mult not recede from this petition, either in part or whole. 


| own Liberties, but with a due regard to leave entire that Sovereign —_—_ 


opound them, and let others anſwer them ax fh 


fa 


former times, no man can ſhew.me the like. I have made that ſearch i 
fully fatisfies me, and I find not another beſides 28 Ed. I. We have an, 
s, in all which we arefw 


_ InMagnaCharta there were no ſuch clauſes ; the articles themſclyes x 


Magna Charta, and yet there is no ſaving. And ſo in the 28 Edw. III. wii 


zjeſty's right, it 


ter, and renewing the Articles, but then little was done. In 28 Edw. I. 


there is no Parliament-roll of that year, yet we have hiſtories of that time. 
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Aud Hatter we well conſent ats this | 
Shoe mon at the aſt conte 


*« dic : arid becauſe my Lord-Keeper; | 
y s diſcourſe my * the perition apart, 1 


- tired theit Lotdſhips had taken the words of 
00 10 too. Tbe word, eve, in a petit 
in # grant, or act of parliament : When a 
he faves rheTeft ; when ̃ͥ petitions to be reſtored bur to part, he leaver 
ah weit: then in the end of our peritiof, the word, Erve, will imply, that 
+Fomething is to be left of that, or at Teaft with à reference towhat we deſire. 
Phe word, Fatire, is very conſiderable ; a Conqueror is hound by no 
La but hach power dere Axe, his Will is a Law; and although 771- 
12 the Conqueror, at firſt, to make his way to the Crown of England 
| the more eaſy, and the poſſeſſion of it more ſure, cluinted it by title; but 


ere were no powerful pretenders to the Crown, the 
title bf conqueſt (to introduce that abſolute power of 'a Conqueror) was 
claimed, and that Statute of Magnn Charta, and other Statutes men- 
tioned in our petition, 


Fusret, in his firſt book, de E cap. 17. delivere bis opinion in 
theſe words, Amplitudo & reſtriclio * Regum circa en que per ſe mala 
vel in ala ron ſunt, pendet ex arbitrie mn & ex ambigua cont 
þatto inter reges & regnum. And he farther expreſſeth his opinion, That 
the King of Spain was ſo abſolute a Monarch, that he might lawfully im- 
ſe tribute without conſent of his people, until about two hundred years 
. when it was concluded between him and his people, that without 
| conſent of his people by, proxies, he'ſhould not imp fe any tribute, And 
Szares's opinion is, That by that agreement, the Kings of Spain are bound 
to impoſe no tribute without conſent. ; | ap 
Andthis agreement. that author calls a reſtraining of that 5 whe 
-ower ; the Statutes then mentioned in our Petition, reftraining that ab- 
{olute power of a Conqueror: if we recite thoſe Statutes, and ſay, we 
leave the ſovereign power intire, we do take away that reſtraint which is 
the virtue and ſtrength of thoſe Statutes, and ſer at liberty the claim of 
the ſovereign pawer of a Conqueror, which is to be limited and reſtrained 
| by no laws: this may be the danger of the word, intire. f 
The next word delivered by the Lords as obſervable, is the particle, 
Jutz becauſe it was ſaid, that all ſovereign power is not mentioned to be 
jeft, but only (that) with which the King is truſted for our protection, 
fafety, and happineſs: But I conceive this to be an exception of all ſove- | 
reign power; for all ſovereign power in a King, is for the protection, 
fafety, and happm 0 e ex | 
| toy may eaſily judge the conſequence, all Loans an Taxes being impoſed 


y Glout of that ſovereign power. 3 | 4 
ge next wort is, Trufted; which is very ambiguous, whether it be 
meant, truſted by God only as a Conqueror, or by the people alſo, as 
King, which are to govern alſo according to laws, ex puclo. In this point 
Iwill not preſume to adventure fu ; i ne | 
the doubtful expoſition it admits. 1 havelikewiſe conſidered the propo- 
| Stion itſelf, and theteih T have fallen upon the dilemima, that this addition 
ſhall be conſtrued either to refer unto the petition, ot not; if it doth refer 
unto the petition, it is merely uſeleſs and  unneceſlary, and unbefitting 
the judgment of this grave and great aſſembly to add to a petition of this 
weight. If it hath reference unto it, then it deſtroys not only the virtue 
and firength of our petition of Right, but our Rights themſelyes; for 
the addition being referred to each part of the petition, will neceſſarily 
receive this conſtruction: That none ought to be compelled to make any 
Gift, Loan, or ſuch like charge, without common conſent, or Act of 
Parliament; unleſs it be by the ſovereign power, with which the King is 
truſted for the protection, ſafety, and happ:neſs of his people. | 
That none ought to be compelled to ſojourn or billet ſoldiers, unleſs 
by the ſame ſovereign power; and fo of the reſt of the Rights contained 
in the petition ; and then the moſt favourable conſtruction will be, that 
the King hath an ordinary prerogative, and by that he cannot impoſe, 
Faxes, og impriſon; that is, he cannot impoſe Taxes at his Wil to 
employ them as he pleaſeth : but that he hath an extraordinary and tran- 
ſcendent ſovercign 9 fot the . and alten of his people, 
and for ſuch purpoſe he may impoſe Taxes, or billet ſoldiers as he pleaſeth; 
and we may affure ourſelves, that hereafter all Loans, Taxes, and bil. 
letting of ſoldiers, will-be ſaid to be for the protection, ſafety, and hap- 
pineſs of the people. Certainly hereafter it will be conceived, That an t 
Houſe of Parliament would not have made ah unneceſſary addition to this 
Petition of Right; and therefore it will be reſolved, That the addition 
hath relation to the Petition, which will have ſuch operation as I have 
formerly declared; and I the rather fear it, becauſe the Jate Loan and 
Billetting have been declared to have been by ſpvereign power for the 
ood of ourſelves ; and if it be doubtful whether this propoſition hath re- 
2 to the petition or not, I know not who ſhall judge whether Loans 
or Impriſonments hereafter be by that ſovereign power or not? 

A Parliament, which is made a Body of ſeveral Writs, and may be diſ- 
ſolved by one Commiſſion, cannot be certain to decide this queſtion. We 
cannot reſolve that the Judges ſhall determine the words of the 9 
Letter read in this Houſe, expreſſing the cauſe of commitment may e 
ſuch, that the Fudges have not capacity of judicature, no Rules of Law 
to direct and guide their judgments in caſes of that tranſcendent nature; 
the Judges then, and the judgments, are eaſily conjectured. It hath been 
confeſſed by the King's Counſel, that the ſtatute of Magna Charta binds 
the King, and his ſovereign power cannot be divided from himſelf, Tf 
then the ſtatute of Magna Charta binds'the King, it binds his ſovereign 
power. If to the petifion theſe words be added, the expoſition muſt be, 
that the ſtatute of Magna Charta b inds the King's ſovereign power; 
faving the King's ſovereign power, I ſhall endeayour to give ſome anſwer 
to the reaſons given by the Lords. | 

The firſt is, That it is the intention of both Houſes, to maintain the 
juſt liberty of the Subject, and not to diminiſh the juſt power of the 
King; and therefore the expreſhon of that intention in this petition, can- 
not prejudice us. To which I anſwer, | F 
| $ rſt, —_ our intention was, and is, as we then profeſſed, and no 

OL, . ; 5 ' 
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eſs of his people. If all fovereign power be excepted, 


acddielon; is the 5 '6f this 
rence, de- 

man 

tion; is of the fame nature as ſaving | 
man grants but part of a thing, 
reflared but to part, he leaverh - 


do principally limit that power. I hope it is as la- 
zul for me to cite a Jeſuit, as it is for Dr. Mantbariwg to falfify him; 


* conventtont vel | 
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rther ; only 1 like it not, by reaſon of | 
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+ | relating tht Ley of the Subject. 


' tition, and de 


. | 
To which [ give theſe anſwers: 
above thirty times, and a general ſaving was in none of theſe Acts of con- 
firmation, but in this only; and I fee no cauſe we ſhould follow one ill, 
and not thirty good precedents ; and the rather, 


is, That in 


fine and ranſom them. And in the 8, 12, and 19 
tute, the King parted with other prerogatives ; and therefore there might 


tive, but pray the enjoying of o 


mellage from his Majeſty to us, 


Magna Charta, or the reſt of the 8 
of our Speaker's was then proper, to make it have reference to this peti- 
tion, there being nothing therein contained, but | 
Subject, and nothing at all concerning his Maje 


may be requiſite to preſent clearly to your Lordſhi 
nature and conſequence of the particular wherein 
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| } 1 __— | 
"Kath a Majeſty ir dr en fo fob the protekrih, fatty, a, bay) {|| Fan can Mg aby particular in which we have done to the contrary ; 
* W e 10 I weither have we any way tranſgrefſed in that kind in this petition : and if 


We make this addition to the petition, it would give ſome intimation, 
that'we have given cauſe or colour of offence therein ; which we deny ; 
and Which if any.man-conceive ſo, let him affign the particular, that we 
0 aufwer thereunto e 
By our petition, we only deſire our particular Rights and Liberties to 
be confirmed to us; and therefore it is not proper for us in it to mention 
ſovereign power in general, being altogether impertinent to the matter of 
the petition ? 3 f i 

a kee is a great difference between the words of the addition, and the 
words propoſed therein, viz. between juſt. Power, which may be con- 
ceiyed to be limited by Laws, and ſovereign Power, which is ſuppoſed 
to be tranſcendent and boundleſs. - | 5 

The ſecond reafon delivered by their Lordſhips, was, That the King 
is ſovereign 3 that as he is ſovereign, he hath power, and that that ſove- 
reign power is to be left: for my part, I would leave it fo, as not to 
mention It ; but if it ſhould be expreſſed to be left in this petition, as it 
is propoſed, it muſt admit ſomething to be left in the King of what we 
Pray, or at leaſt admit ſome ſovereign power in his Majeſty, in theſe 
privileges 705 we claim to be dur right, which would fruſtrate our pe- 


| troy our right, as L have formerly ſhewed. | 
The third reaſon given for this addition, was, That in the ſtatute of 
Articuli ſuper Chartas, there is a ſaving of the Right and Seigniory of the 


That Magna Charta was confirmed 


| becauſe that ſaving pro- 
duced ill effects, that are well known. 9 

That ſaving was by Act of Parliament; the concluſion of which Act 
1 thoſe caſes the King did will, and all thoſe that were at 


the making of that ordinance did intend, that the Right and Seigniory of 


the Crown ſhould be ſayed: by which it appears, that the ſaving was not 


in the Petition of the Commons, but added by the King; for in the pe- 
tition, the King's will is not expreſſed. 
In that Act the King did grant, and part with, to his people, divers 
rights belonging to his prerogative, as in the firſt chapter he granted, 
hat the people might chuſe three men, which might have power to 
bear and determine complaints, made againſt thoſe that offended in any 
point of Magna Charta, though they were the King's Officers, and to 
hapters of that Sta- 


be ſome reaſon of the addin 


Counſel : g of that Sovereign Power, by the King's 


But in this petition, we deſire nothing of the King's Preroga- 
| ur proper and undoubted rights and privi- 
leges ; therefore there is no cauſe to add any words, which may imply a 
ſaving of that which concerns not the matter in the petition, 

The fourth reaſon given by their Lordſhips, was, That by the mouth 


of our Speaker, we have this Parliament declared, That it was far from 
our intention to incroach upon his Majeſty's prerogative, and that there- 
fore it could not prejudice us, to mention the ſame reſolution in an addi- 


tion to this Petition. | 
Lo which I anſwer, That that declaration was a genera] anſwer to a 

by which his Majeſty expreſſed that he 
raitened by any new explanation. of 

tatutes : and therefore that expreſſion 


gatlve 


would not have his prerog 


33 rights of the 
y's prerogative, | 

Secomlly, That anſwer was to give his Majeſty ſatisfaction of all our 
proceedings in general, and no man can aſſign any particular, in which 
we have broken it; and this Petition juſtifies itſelf, -that in it we have 
not offended againſt the proteſtation : And I know no reaſon, but that 
this declaration ſhould be added to all our Laws we ſhall agree on this 
Parliament, as well as to this petition, 

Ihe laſt reaſon given, was, That we have varied in our petition from 
the words of Magna Charta; and therefore it was very neceſſary that a 
ſaving ſhould be added to this petition. 7 

I anſwer, that in the Statute 5 E. III. 25 E. III. 28 E. III. and other 
Statutes, with which Magna Charta e e : The words of the Sta- 
tute of explanation differ from the words of Magna Charta itſelf; the 
words of ſome of the Statutes of explanation, being, That no man ought to be 
apprehended, unleſi by indiftment, or due proceſs of Law ; and the other Sta- 


tutes differing from the words of Magna Charta, in many other particulars, 


and yet there is no ſaving in thoſe Statutes, much leſs thould there be 
any 1n a Petition of Right. Theſe are the anſwers I have conccived to the 
reaſons of their Lordſhips, and the expoſition, I apprehend, muſt be 
made of the propoſed words, being added to our petition, And there- 
fore, I conclude, that, in my opinion, we may not conſent to this addi- 
tion, which I ſubmit to better judgments, | 

The Commons afterwards appointed Mr. Glanvile and Sir Henry Mar- 
tin to manage another conference to be had with the Lords, concerning 
the ſaid matter, and to clear the ſenſe of the Commons in that point: 
The one argued the legal, the other the rational part. | 


Mr. Glanvile's Speech in a full Committee of bath Houſes of Parliament, 
May 23, in the Painted Chamber at Weſtminſter, 
M Lords, I have in vary, from the Commons Houſe of Parlia- 
ment (whereof I am a Member) to expreſs this day before your 
Lordſhips ſome part of their clear ſenſe, touching one point that hath 
occurred in the great dePate, which hath ſo long depended in both Houſes. 
I ſhall not need many words to induce or ſtate the queſtion, which I 
am to handle in this free conference. Ihe ſubje& matter of our meeting 
is well known to your Lordſhips, I will therefore only look ſo far back. 
upon it, and ſo far recolle& ſummarily the proceedings it hath had, as 
ps conſiderations, the 


muſt inſiſt. 
Your 
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in ha Parliament have framed a peti 


and where, 1 


1 4 * 


Loidihips may be. pleaſed, to remember, nt y that the Commons mons 
4 ition to be Ae. to his r 
petition of Right rightly compoſed, relating nothing but truth, 


eſiri ; 
nothing but juſtice ; a petiti6n zuſtly occaſioned, a petition Tr wed ; 
. br 1 ip ſolid and ſubſtantial grounds, 


the Laws and Statutes of this Realm, ſure rocks to build upon; a petition . 
n right ends, to vindicate 


ſome lawful and juſt Liberties of the free Subjects of this Kingdom: from 


fit for theſe times, a petition founded upon 
| bounded within due limits, and directed upo 
the prejudice of violations paſt, and to ſecure them from future innova- 


And becauſe, my following diſcourſe muſt refle& chiefly, if not wholly; 
upon the matter bf this petition, I ſhall here crave leave ſhortly to open 
to your Lordſfips the diſtin parts whereof it doth conſiſt, and thoſe. are 


The firſt concerns levies of monies, by way of Loans or otherwiſe, for 
his Majeſty's ſupply ; declaring, that no man ought, and praying that no 
man hereafter be compelled to make or yield any gift, loan, benevolence, 
tax, ot ſuch like charge, without common confent by Act of Parliament. 

2. The ſecond is concerning that liberty of perſon, which rightfully 
belongs to the free Subjects of this Realm, expreſling it to be againſt the 
fenure of the Laws and Statutes of the land, that any Freeman ſhould be 
impriſoned without cauſe ſhewed ; and then reciting how. this Liberty, 
«page others, hath lately been infringed, it concludeth with a juſt and 
neceſlary deſire, for the better clearing and allowance of this privilege for 


the future. | 


3. The third declareth the unlawfulneſs of billetting . or placing Sol- 
diers or Mariners, to ſojourn in free Subjects houſes againſt their wills, 
and prayeth remedy A that grievance. 7 . 185 
4. The fourth and laſt aimeth at redreſs touching Commiſſions, to pro- 
ceed to the trial and condemnation of offenders, and cauſing them to be 
executed and put to death by the Law Martial, in times and places, when 
1 f by the Laws and Statutes of the Land = had deſerved 


death, by the ſame Laws and Statutes alſo they might, and by none other 


ought to be, adjudged and execute. | 7 

This petition, the careful Houſe of Commons, not willing to omit any 
thing pertaining to their duties, or which might advance their moderate 
and juſt ends, 910 heretofore offer up unto your Lordſhips conſideration, 
accompanied with an humble defire, That in your nobleneſs ___ 
you wpuld be pleaſed to join with them in Arrange it to his Majeſty, 
that ſo coming from the whole body of the Realm, the Peers and People, 
to him that is the Head of both, our gracious Sovereign, who muſt crown 
the work, or elſe all our labour is in vain; it might, by your Lordſhips 
concurrence and aſſiſtance, find the more eaſy paſſage, and obtain the bet- 
ter anſwer. | | | 

Your Lordſhips, as your manner is in cafes of ſo great importance, were 
pleaſed to debate and weigh it well, and thereupon you propounded to us 
ſome few amendments (as you termed them) by way of alteration, al- 
ledging, that they were only in matters of form, and not of ſubſtance ; 
471 that they were intended to no other end, but to ſweeten the petition, 
and make it the more paſſable with his Majeſty. . 

In this the Houſe of Commons cannot but obſerve, that fair and good 
reſpe& which your Lordſhips have uſed in your proceedings with them, 
by your concluding or voting nothing in your Houſe, until you had im- 
parted it unto, them; whereby our meetings about this buſineſs have been 
juſtly ſtiled free conferences, either party repairing hither diſengaged to 
10 and weigh the other's reaſons, and both Houſes coming with a full 
intention, upon due conſideration of all that can be ſaid on the other ſide, 
to join at laſt in reſolving and acting that which ſhall be found moſt juſt 
and neceſſary for the honour and fafety of his Majeſty and the whole King- 
dom. | 
And touching thoſe propounded alterations, which were not*many, 
your Lordſhips cannot but remember, that the Houſe of Commons have 

ielded to an accommodation, or change of their petition in two particu- 
des ; whereby they hope your Lordſhips have obſerved, as well as you 
may, they have not been affected unto words and phraſes, nor overmuch 
abounding in their own ſenſe; but rather willing to comply with your 
Lordſhips in all indifferent ings: ; 

For the reſt of your propoſed amendments, if we do not miſconceive 
your Lordſhips, as we are confident we do not, your Lordſhips, of your- 
ſelves, have been pleaſed to relinquiſh them with a new overture, for one 
only clauſe to be added in the end or foot of the petition, whereby the work 
of this day is reduced to one ſimple head, whether that clauſe ſhall be re- 


« 


ceived or not? 


This yielding of the Commons in part unto your Lordſhips, of other 
points by you ſomewhat inſiſted upon, giveth us great aſſurance, that our 
ends are one; and putteth us in kope, that, in concluſion, we ſhall con- 
cur, and proceed unanimouſly to ſeek the ſame ends, by the ſame means. 
The clauſe propounded by your Lordſhips to be added to the petition, 


is this: 


We humbly 25 ent this petition to your Majeſiy, not only with a nf pre- 
ſervation A iberties, but with a due regard to leave intire that Sovereign 
Peter, wherewith your Maje/ly is intruſted for the protaction, ſafety, and hap- 
pineſs of your People. 


A clauſe ſpecious in ſhew, and ſmooth in words, but in effect and 
conſequence moſt dangerous, as I hope to make moſt evident: however, 
coming from your Lordſhips, the Houſe of Commons took it into their 
conſiderations, as became them, and apprehending upon the firſt debate, 
that it threatened ruin to the whole petition, they did heretofore deliyer 
ſome reaſons to your Lordſhips, for which they then defired to be ſpared 
from admitting it. | | 

To theſe reaſons, your Lordſhips offered ſome anſwers at the laſt meet- 
ing ; Which having been faithfully reported to our Houſe, and there de- 
bated as was requitite for a buſineſs of ſuch weight and importance, I muſt 
ſay truly to your Lordſhips, yet with due reverence to your opinions, the 
Commons are not ſatisfied with your arguments; and therefore they have 
commanded me to recollect your Lordſhips reaſons far this clauſe, and in 


65 4 * „ 29 r 
; 6 * K * #. Be TY * 


. 


8 


| Prerogatiye, r to the King, which 
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demand and ſeek nothing but that which ma 
Subjects to alk, and for a gracious and juſt King to grant: for as they 


a fair reply to let you ſee the cauſes why they differ from you in opinion. 
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bofore I come to handle the particulars wherein we diſſent 

your Lordſhips, I will in the firſt place take notice yet a — 1c ag 
that general wherein we all concur ; whichis, that we deſire not {neithe; 
do your Lordſhips) to augment or dilate the Liberties and Privileges of 
the Subjects beyond the juſt and due bounds, nor to encroach upon the 
limits of his Majeſty's Frerogative Royal, And as in this, your Lord. 
chips at the laſt meeting expreſſod clearly your own ſenſes, ſo were your 
Lordihips-not-miſtaken in collecting the concurrent ſenſe and meaning gf 
the, Houſe of Commons; they often have proteſted they do, and ever mul 
prateſt, That theſe have been, and ſhall be the bounds of their deſires, to 
be fit for, dutiful and loyal 


* 


claim by Laws ſome Liberties for themſelves, ſo do they acknowledge a 
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they intend nat to diminiſh. And now, my s$, being aſſured, not 
by ſtrained inferences, or obſcure collections, but by the expreſs and clear 
declarations of both Houſes, that our ends are the ſame; it were a miſe. 
rable unhappineſs, if we ſhould fail in finding out the means to accom- 
pliſh Pay + — ts eee wickets i MT Lat. 6 1 

My Lords, the heads of thoſe particular reaſons which you inſiſted upon 
the lait day, were only theſe: dd ˙ ith ot ttt, 

Firſt, you told us, that the wor [eave] was of ſuch a nature, that it 
could Nene new thing to his Majeſty. R IIRG 

2. That no juſt exception 8 taken to the words [Sovereign 
Power] ; for that as his Majeſty is a King, ſo he is a Sovereign; and 
as he is à Sovereign, ſo he hath power. 

3. That the ſovereign power mentioned in this clauſe is not abſolute, 
or indefinite, but limited and regulated by the particle {that}; and he 
word [ſubſequent] which reſtrains it to be applied only for protection, 
ſafety, and happineſs of the people, whereby ye ts there could be 
no danger in the allowance of ſuch power. 

4. That this clauſe contained no more in ſubſtance, but the like ex- 
preſſions of our meanings in this petition, which we had formerly ſigni- 
hed unto his Majeſty by the mouth of Mr, Speaker, that we no way in- 
tended to incroach upon his Majeſty's ſovereign power or prerogative, 

5. That in our petition we have uſed other words, and of Jarger extent, 
touching our Liberties, than are contained in the ſtatutes. whereon it is 
grounded: In reſpe& of which inlargement, it was fit to have ſome ex- 
preſs, or implied ſaving, or narrative, declaratory for the King's lovereign 
power, of which narrative you alledge this clauſe to be. 24 

Laſtly, Whereas the Commons, as a main argument againſt the clauſe, 
had much inſiſted upon this, that it was . and unparlia- 
mentary in a petition from the Subject, to inſert a ſaving for the Crown; 
your Lordſhips brought for inſtance to the contrary, the two Statutes of 
the 25 E. I. commonly called confirmatio chartarum, and 28 E. I. known 
by this name of Articuli ſuper Chartas ; in both which Statutes there are 
ſavings for the King. 3 | . 

Having thus reduced to your Lordſhips memories, the effects of your 
own reaſons; I will now, with your Lordſhips favour, come to the points 
of our reply, wherein I moſt humbly beſcech your Lordſhips to weigh 
the reaſons which I ſhall preſent, not as the ſenſe of myſelf, the weakeſt 
Member of our Houſe,. but as the genuine and true ſenſe of the whole 
Houſe of Commons, conceived in a buſineſs there debated with the greateſt 
gravity and ſolemnity, with the greateſt concurrence of opinions, and un- 
animity that ever was in any buſineſs maturely agitated in that Houle. 
I ſhall not, peradyenture, follow the method of your Lordſhips recollected 
reaſons in my anſwering to them, nor. labour to urge many reaſons. It 
is the deſire of the Commons, that the weight of their arguments ſhould 
recompenſe (if need be) the ſmallneſs of their number, And, in conclu- 
lion, when you have heard me through, 1 hope your Lordſhips ſhall be 
enabled to collect clearly, out of the frame of what I ſhall deliver, that in 
ſome part or other of my diſcourſe there is a full and ſatisfactory anſwer 
given to every particular reaſon or objection of your Lordſhips. 

The reaſons that are now appointed to be preſented to your Lordſhips, 
are of two kinds, legal and rational, of which thoſe of the former ſort are 
allotted to my charge; and the firſt of them is thus: | 

The clauſe now under queſtion, if it be added to the petition, then either 
it muſt refer or relate unto it, orelſe not; if it have no ſuch reference, 
is it not clear that it is needleſs and ſuperfluous? And if it have ſuch 
reference, is it not clear, that then it muſt needs have an operation upon 
the whole petition, and upon all the parts of it? | : 

We cannot think that your Lordſhips would offer us a vain thing ; and 
therefore taking it for granted, that if it be added, it would refer to the 
petition ; let me beſeech your Lordſhips to obſerve with me, and with the 
Houſe of Commons, what alteration and qualification of the ſame it will 
introduce, _ | : 
The petition of itſelf, ſimply, and without this clauſe, declareth abſo- 
lutely the rights and privileges of the Subject, in divers points; and 
among the reſt touching the levies of monies, by way of Loans or other- 
wiſe, for his oi wo ſupply, That ſuch loans and other charges of the 
like nature, by the Laws and Statutes of this Land, ought not to be made 
or laid without common conſent by Act of Parliament: But admit this 
clauſe to be annexed with reference (to the petition), and it muſt neceſſa- 
rily conclude and have this expoſition, That Loans and the like charges 
(true it is, ordinarily) are againſt the Laws and Statutes of the Realm, 
unleſs they be warranted by ſovereign Power, and that they cannot be com- 
manded or raiſed without afent of Parliament, unleſs it be by ſovereign 
Power : What were this but to admit a ſovereign Power in the King above 
the Laws and Statutes of the Kingdom ? 

Another part of this petition is, That the free Subjects of this Realm 
ought not to be impriſoned without cauſe ſhewed : But by this clauſe a ſo- 
vereign Power will be admitted, and left intire to his Majeſty, ſufficient 
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to controul the force cf Law, and to bring in this new and dangerous as we 
interpretation, That the free Subjects of this Realm ought not by Law to upon 
be impriſoned without cauſe ſhewed, wnleſs it be by dvercign Power. * Bel 
In a word, This clauſe, if it ſhould be admitted, would take away the the C 
effect of every part of the petition, and become deſtructive to the whole; word 
for thence will be the expoſition touching the billetting of Soldiers and ſome | 
Mariners in Ficemen's houſes againſt their wills; and thence will be the os 
l ; » £4 


bo 


wy, + 4 L 
+" 


Do ig eel * . 

2 * A "= FE 4 
er o 7 
SY; 7 0 8 


| oh toyching” the tlines und places for execution of the Law Mar- 
comrary tothe Laws aod-Statures'of the Reim 
he ſcope of this petition, as I have before obſerved, is not to amend 
dur enſe, but to reſtore: us to the ſame ſtate we were in before; whereas, 
if this clauſe:be received, inſtead of mending the condition of the poor 
objects, whoſe Liberties of late have been miſerably violated by ſoine 
Miniſters, we ſhall leave them worſe than we found them; inſt: of 
curing their wounds, we ſhall make them deeper. We have ſet bounds to 
our (defires in this great buſineſs, whereof one is not to diminiſh the Prero- 

tive of the King, by mounting it too high; and if we bound ourſelves 
In the other ſide with this limit, not to abridge the lawful privileges of 
the Subject, by deſcending beneath that which is meet, no man, we nope, 


t | e : Re" "I 2 ; OT 
| ly Linde as there is mention made in the additional clauſe of ſoveret$n 
Peter, ſois there likewiſe of a truſt repoſed in his Majeſty, touching the 
reign Power. | 22 ih n 
nab Ff is of great Jati and large extent, and therefore 
ought to be well and warily applied and reſtrained, eſpecially in the caſe 
of a King: there is a truſt inſeparably repoſed in the perſons' of the 
Kings of England, but that truſt is regulated b Law. For example, 
| when Statutes are made to prohibit things not mala in ſe, but only mala 
ia prohibita, under certain forfeitures and penalties, to accrue tothe 
2 and to the informers that ſhall ſue for the breach of them; the Com- 
mons muſt and ever will acknowledge a regal and ſovereign prerogative 
in the King, touching ſuch Statutes, that it is in his Majeſty's abſolute 
and undoubted power, to grant diſpenſations to particular perſons, with 
the clauſes of non obflante, to do as they might have done before thoſe Sta- 
tutes, wherein his Majeſty conferring grace and favour upon ſome, doth 
not do wrong to others. But there is a difference between thoſe Statutes, 
and the Laws and Statutes whereon the petition is grounded : by thoſe 
| Statutes the Subject has no intereſt in the penalties, which are all the fruit 
ſuch Statutes can produce, until by ſuit or information commenced he 
become intitled to the particular forfeitures : whereas the Laws and Sta- 
tutes mentioned in our petition are of another nature; there ſhall your 
| Lordſhips find us rely upon the good old Statute, called Magna Charta, 
| which declareth and confirmeth the antient common Laws of the Liberties 
of England: There ſhall your Lordſhips alſo find us to infiſt upon divers 
other moſt material Statutes, made in the time of King Edward III. and 
| Edward IV. and other famous Kings, for explanation and ratification of 
the lawful rights and privileges belonging to the Subjects of this Realm : 
Laws not infliting penalties upon offenders, in malis prohibitis, but Laws 
declarative or poſitive, conferring or confirming, ipſe facto, an inherent 


: 
Cas of this Realm, 


n; right and intereſt of Liberty and Freedom in the f 5 

ol as their birthrights and inheritance deſcendable to their heirs and poſteri- 
wa J Statutes incorporate into the body of the Common Law, over which 
46s (with reverence be it ſpoken) there is no truſt repoſed in the King's So- 


vereign Power, or Prerogative Royal, to enable him to diſpenſe with them, 
or to take from his Subjects that birthright or inheritance which they have 
in their Liberties, by virtue of the Common Law and of theſe Sta- 


igh tutes. | a | 

ceſt But if this clauſe be added to our petition, we ſhall then make a danger- 
ole ous overture to confound this good deſtination touching what Statutes the 
teſt King is truſted to controul by diſpenſations, and what not; and ſhall 
LN» give an intimation to poſterity, as if it were the opinion both of the Lords 
ile and Commons aſſembled in this Parliament, that there is a truſt repoſed in 


the King, to lay aſide by his ſovereign Power, in ſome emergent caſes, as 


It well the Common- Law, and ſuch Statutes as declare or ratify the Subjects 
uld liberty, or confer intereſt upon their perſons, as thoſe other penal ſtatutes 
lu- of ſuch nature as I have mentioned before; which, as we can by no means 

be | admit, ſo we believe aſſuredly, that it is far from the deſire of our moſt 
t in racious Sovereign, to affect ſo vaſt a truſt, which being tranſmitted to a 
wer acceflor of a different temper, might enable him to alter the whole frame 
a and fabrick of the Commonwealth, and todiſſolve that Government whereby 
ips, this Kingdom hath flouriſhed for ſo many years and ages, under his Ma- 
are jeſty's moſt Royal Anceſtors and Predeceſſors. 

Gut next reaſon is, that we hold it contrary to all courſe of Parlia- 
her ment, and abſolutely repugnant to the very nature of a petition of Right, 
ace, conſiſting of particulars, as ours doth, to clog it with a general Saving or 
uch Declaration, to the weakening of the Right demanded; and we are bold 
pon to renew with ſome confidence our allegation, that there can be no prece- 

| dent ſhewed of any ſuch clauſe in any ſuch petitions in times paſt. 
and I ſhall inſiſt the longer upon this particular, and labour the more care- 

the fully to clear it, becauſe your Lordſhips were pleaſed the laſt day to urge 
the againſt us the ſtatutes of 25 and 28 of Edw. I. as 1 N to prove the 
will contrary, and ſcemed not to be fatisfied with that which in this point we 


had affirmed. True it is, that in thoſe ſtatutes there are ſuch Savings as 
your Lordſhips have obſerved ; but I ſhall offer you a clear anſwer to 
them, and to all other Savings of like nature that can be found in any 
ſtatutes whatſoever, . 

Firſt, in the general, and then I ſhall apply particular anſwers to the 
particulars of thoſe two ſtatutes; whereby it will be moſt evident, that 
thoſe examples can no ways ſuit with the matter now in hand. To this 
end it will be neceſſary, that we conſider duly what that queſtion is, which 
indeed concerneth a petition, and not an Act of Parliament. This being 
well obſerved, by ſhewing unto your Lordſhips the difference between a 
petition for the Law, and the Law ordained upon ſuch a petition, and 
open truly and perſpicuouſly the courſe that was holden in framing of ſta- 
tutes before 2 Hen. V. different from that which ever ſince then hath been 
uſed, and is ſtill in uſe amongſt us, and by noting the times wherein theſe 
ſtatutes were made, which was about one hundred years before 2 Hen. V. 
beſides the differences between theſe Savings and this clauſe; I doubt not 
but I ſhall give ample ſatisfaction to your Lordſhips, that the Commons, 
as well in this as in all their other reafons, have been moſt careful to rely 
upon nothing but that which is moſt true and pertinent. 

Befere the ſecond year of King Henry V. the courſe was thus: when 
the Commons were ſuitors for a Law, either the Speaker of their Houſe by 
word of mouth from them, the Lords Houſe joining with them, or by 
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ſome bill in writing, which was uſually called their petition, moved the | a J de ITTO 1 
05: $0 44t'f es | FN | or exception, which being qualified with the words /antient, due, and 
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of the Subjed. (206) 


King, to ordain Laws for the redreſs 6f ſuch miſchiefs or inconveniences, 
as were found grievous unto the people. ewe. 
To theſe petitions the King made anſwer as he pleaſed; ſometimes to 
part, ſometimes to the whole, ſometimes by denial, ſometimes by aſſent, 
ſometimes abſolutely, and ſometimes by qualification. Upon theſe mo- 
tions and petitions, and the King's anſwers to them, was the Law drawn 
up and ingroſled in the Statute- Keil to bind the Kingdom; but this in- 
convenience was found in this courſe, that oftentimes the ſtatutes thus 
framed, were againſt the ſenſe and meaning of the Commons, at whoſe 
deſires they were ordained; and therefore in the 2 Hen. V. finding that it 
tended to the violation of their liberty and freedom, whoſe right it was; 
and ever had been, that no Law ſhould be made without their àſſent; they 


then exhibited a petition to the King, declaring their right in this parti- 


cular : praying, that from thenceforth no Law might be made or ingroſſed 
as Statutes, by additions or diminutions to their motions or petitions, that 
ſhould Gage their ſenſe, or intent, without their aſſent; which was ac- 
cordingly eſtabliſhed by Ack of Parliament. Ever fince then, the Right 
hath been, as the uſe was before, that the King taketh the whole, or leaveth 
the whole of all Bills or Petitions, exhibited for the obtaining of Laws. 

From this courſe, and from the time when firſt it became conſtant and 
ſettled, weconclude ſtrongly, that it is nogood argument, becauſe ye find 
Savings in Acts of Parliament before the ſecond of Hen. V. that thoſe 
Savings were before in the petitions that begat thoſe ſtatutes : for if the 
petitions for the two Loans ſo much inſiſted upon (which petitions, for 
any thing we know, are not now extant) were never {o abſolute, yet might 
the King, according to the uſage of thoſe times, inſert the Savings in his 
anſwers ;' which paſſing from thence into the Statute-Roll, do only give 
— little colour, but are not proof at all that the petitions alſo were with 

avings. | | 

Thus much for the general; to come now to the particular ſtatute of 
25 of £dw. I. which was a confirmation of Magna Charta, with ſome pro- 
viſion for the better execution of it, as Common Law, which words are 
worth the noting. | a 

It is true, that Statute hath alſo a clauſe to this effect, That the King, 
or his Heirs, from thenceforth ſhould take' no Aids, Taxes, or Priſage of 
his Subjects, but by common aſſent of all the Realm, ſaving the antient 
Aids and Priſage due and accuſtomed. TE IN 

This Saving, if it were granted, (which is not, nor cannot be proved ) 
that it was as well in the Petition as in the Act; yet can it no way im- 
ply, that it is either fit or ſafe, that the clauſe now in queſtion ſhould be 
added to our petition : for the nature and office of a Savinr, or exception, 
is to exempt particulars out of a general, and to ratify the rule in things 
not exempted, but in no ſort to weaken or deſtroy the general rule itſelf. 
The body of that Law was againſt all Aids, and Taxes, and Priſa ze in 
general, and was a confirmation of the Common Law, formerly declared by 
Magna Charta; the Saving was only of Aids and Priſage in particular, 
ſo well deſcribed and reſtrained by the words, ancient and accuſtomed, that 
there could be no doubt what could be the clear meaning and extent of 
that exception; for the King's Right to thoſe ancient Aids, intended by 
that Statute to be ſaved to him, was well known in thoſe days, and is not 
yet forgotten. 

Theſe Aids were three; from the King's Tenants by Knights ſervice, 
due by the Common Law, or general cuſtom of the Realm : Aid to ran- 
ſom the King's Royal perſon, if unhappily he ſhould be taken priſoner 
in the wars: Aid to make the King's eldeſt fon a Knight, and Aid to 
marry the King's eldeſt daughter once, but no more: and that thoſe were 
the only Aids intended to be ſaved to the Crown by that Statute, appear- 
eth in ſome clearneſs by the Charter of King John, dated at Running-Mead 
the 15th of June, in the fifth year of his Reign, wherein they are enumer- 
ated with an excluſion of all other Aids whatſoever. Of this Charter I 
have here one of the Originals, whereon I beſeech your Lordſhips to caſt 
your eyes, and give me leave to read the very words which concern this 
point. "Theſe words (my Lords) are thus: Nullum ſcutagium vel auxilium 
ponatar in regno noſtro, niſi per commune conſilium regni noflri, niſi ad corpus 
noftrum redimendum, & primegenttum filium no//rum mi item faciendum, & 
ad filiam noſtram primogenitam ſemel maritandam, & ad hoc non fiat niſi ratio- 
nabile auxilium. | 

Touching priſage, the other thing excepted by this Statute, it is alſo of 
a particular right to the Crown ſa well known, that it needeth no deſcrip- 
tion, the King being in poſſeſſion of it by every day's uſage, 

It is to take one tun of wine before the maſt, and another behind the 
maſt, of every ſhip war in above twenty tuns of wine, and here diſ- 
charging them by way of Merchandiſe. 

But our petition conſiſteth altogether in particulars, to which if any 
general Saving, or words amounting to one, ſhould be annexcd, it cannot 
work to confirm things not excepted, which are none, but to confound 
things included, which are all the parts of the petition ; and it muſt needs 
beget this dangerous expoſition, that the Rights and Liberties of the Sub- 


| ject, declared and demanded by this petition, are not theirs abſolutely, 


but ſub modo; not to continue, always, but only to take place, when the 
King is pleaſed not to exerciſe that ſovereign Power, wherewith, this clauſe 
admitted, he is truſted for the protection, ſafety, and happineſs of his 
people. And thus that birthright and inheritance, which we have in our 
Liberties, ſhall by our own ante be turned into a mere tenancy at will 
and ſufferance. 

Touching the Statute of 28 Edw. I. Articuli ſuper Chartas, the ſcope 
of that Statute, among ather things, being to provide for the better ob- 
ſerving and maintaining of Magna Charta, hath in it nevertheleſs two 
Savings for the King; the one particular, as I rake it, to preſerve the an- 
tient priſage, due and accuſtomed, as of wines and other goods; the other 

eral, ſeigniory of the Crown in all things. | 

To theſe two Savings, beſides the former anſwers, which may be for the 
moſt part applied to'thi$Statute as well as to the former, I add theſe further 


anſwers: the firſt of theſe two Savings, is of the ſame priſage of wines, 


whichis excepted in the 25 Ed. I. but in ſome more clearneſs; for that here 
the word { wines) is expreſsly annexed to the word (þri/age) which I take for 
ſo much to be in expoſition of the former Law; And albeit theſe words 
(and of other goods) be added, yet do I take it to be but a particular Saving, 
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's Will and Pleaſure; but only 
ool, WW oa ng Leather, 
which were due to the Crown, long before the making of ibis Stature. | 
Por the latter of the two ſavings in this Act, which is of the more un- 
ture, and ſubject to the more Exception z it is indeed , 
and. if we may believe the concurrent Relations of the Hiſtories of thoſe 
Times, as well thoſe that are now printed, as thoſe that remain only in 
: r it gave Diſtaſte from the Beginning, and wrought no 
Effect, but 9 ſuch Diſtempers and Troubles in the State, as we 


wilh may be 


y 


re | 
f 55 a Jealouſy, that Magna Charta, which declared the ancient 


ight of the Subject, and was an abſolute Law in itſelf, being now con- 
med by a latter An, with this Addition of a general ſauing; for the 
rm 41 


| King's Right i hings by the ſaving was weakened, and that made 
doubtful, which was clear before. But not to depart from our main 
Ground, which is, that ſavings in old Acts of Parliament, before the 
2 H. V. are no Proof that there were the like ſavings in the Petitions for 
thoſe Acts; let me obſerve unto your Lordſhips, and ſo leave this Point, 
that albeit this Petition, whereon this Act of 28 Ed. I. was grounded, be 
| periſhed; yet hath it nech God, that the very Frame and Context of 
the Act itlelf, as it is drawn up, and entered upon the Statute-roll, and 
printed in our Book, doth | rt hi 
the King's Anſwer, and was not in the original Petition of Lords and 
Commons; for it cometh in at the End of the Act after the Words (ie 
Rey li veut) which commonly are the Words of the Royal Aſſent to an 
AR of Parliament. And though they be mixed and followed with other 
Words, as though m King's Counſel, and — 5 n — 
the making of this Ordinance, did intend the ſame ſauing; yet is not tha 
LEY , as by the Form of thoſe Times, the King's Anſwer 
working upon the Materials of the Petition, might be conceived by ſome 
to make the Law effectual, though varying from the Frame of the Petition. 
The next Reaſon which the „ have commanded me to uſe, for 
which they (till deſire to be ſpared from adding this Clauſe to their Peti- 
tion, is this: This offenſive Law of 28 E. I. which confirmed Magna 
Charta, with a ſaving, reſted not long in Peace, for it gave not that Sa. 
isfaction to the Lords or People, as was requiſite they ſhould have in a 
Calc ſo nearly concerning them: And therefore about thirty-three or 
4 's Reign, a latter Act of Parliament was 
made, whereby it was enacted, that all Men ſhould have their Laws, and 
Liberties, and free Cuſtoms, as largely and wholly as they had uſed to 
have at any time when, they had them beſt; and if any Statutes had been 
made, or any Cuſtoms brought in to the contrary, that all ſuch Statutes 
and Cuſtoms ſhould be void. ; | | 

This was the firſt Law which I call now to mind, that reſtored Magna 
Ctarta to the original Purity wherein it was firſt moulded, albeit it hath 
ſince been confirmed above twenty times more by ſeveral Acts of Parlia- 
ment, in the Reigns of divers moſt juſt and gracious Kings, who were 
moſt apprehenſive of their Rights, and jealous of their Honours, and al- 
ways without /avings ; ſo as if between 22 and 34 Edw I. Magna Charta 
ſtood blemiſhed with many favings of the King's Rights or Seigniory, 
Which might be conceived to be above the Law; that Stain and Blemiſh 
was long Inde taken away, and cleared by thoſe many abſolute Declara- 
tions and Confirmations of that excellent Law which followed in after 
Ages, and ſo it ſtandeth at this day purged and exempted now from any 
ſuch ſaving whatſoever. | 

I beſeech your Lordſhips therefore to obſerve the Circumſtance, of 
Time, wherein we offer this Petition to be preſented to your Lordſhips, and 
by us unto his Majeſty : Do we offer it when Magna Charta ſtands clog- 
ged with ſavings ? No, my Lords, but at this Day, when latter and bet- 
ter Confirmations have vindicated and ſet free that Law from all Excep- 
tions; and ſhall we now annex another and worſe ſaving to it, by an un- 
neceſſary Clauſe in that Petition, which we expect ſhould have the Fruits 
and Effects of a Law ? Shall we ourſelves relinquiſh or adulterate that, 
which coſt our Anceſtors ſuch Care and Trouble to purchaſe and refine ? 
No, my Lords, but as we ſhould hold ourfelves unhappy, if we ſhould 
not amend. the wretched Eſtate of the poor Subject, ſo let us hold it a 
Wickedneſs to impair it. 

Whereas it was further urged by your Lordſhips, That to inſert this 
Clauſe into our Petition, would be no more than to do that again at your 
Lordſhips Motion and R<queſt, which we had formerly done by the 
Mouth of our Speaker ; and that there is no Cauſe why we ſhould recede 
from that which ſo ſolemnly we have profeſſed ; To this I anſwer and con- 


feſs, it was then in our Hearts, and it is now, and ſhall be ever, not to | 


encroach on his Majcſt\'s ſovereign Power. But I beſeech your Lordſhips 
to obſerve the different Occaſion and Reference of that Proteſtation, and 
of this Clauſe. 

'That was a general Anſwer to a general Meſſage, which we received 
from his Majeſty, warning us not to encroach upon his Prerogative; to 
which, like dutiful and loving Subjects, we anſwered at full, according 
to the Integrity of our own Hearts ; nor was there any Danger in making 


ſueh an Anſwer to ſuch a Meſſage, nor could we anſwer more truly or. more 


properly: But did that Anſwer extend to acknowledge a ſoverergn Power 
in the King, above the Laws and Statutes mentioned in our Petition, or 
controul the Liberties of the Subjects, therein declared and demanded ? 
No, my Lords, it hath no Reference to any ſuch Particulars ; and the 
ſame Words which in ſome Caſes may be fit to be uſed, and were unman- 
nerly to be omitted, cannot in other Caſes be ſpoken, but with Imperti- 
nency at the leaſt, it not with Danger. I have formerly opened my Rea- 
ſons, proving the Danger of this Clauſe, and am commanded to illuſtrate 
the Impertinency of adding it to the Petition by a familiar Caſe, which 
was put in our Houſe by a learned Gentleman, and of my own Robe : 
The Caſe is this, Iwo Manvurs or Lordſhips lie adjoining together, and 
perchance intermixed, ſo as there is ſome difficulty to diſcern the true 
Bounds of either; as it may be touching the Confines where the Liberty 
of the Subject, and the Prerogative of the Crown do border each upon the 
other; to the one of the Manours the King hath clear right, and is in ac- 
tual Poſſeſſion of it, but the other is the Subject's. The King being miſ- 
informed, that the Subject hath intruded upon his Majeſty's Manour, 


aſketh his Subject, whether he doth enter upon his Majeſty's Manour, | we have had, have, and ever will have, a ſpecial and ſingular regard, 


4 


buried in perpetual Oblivion; and that the like /aving in 
future Times may never breed the like Diſturbance : #or from 


Book, doth maniteſtly import, that this ſaving came in by 
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gor Cn be underſtood of Priſage, or Le- 


| 


| and therein layeth down 


For other ſaving than this we find not tendered by you: And if ir be ſuch 


| Hearts of all his loving Subjects, as will make us proceed unanimouſly; 


ſwer into two Parts, a legal and a rational: The Reply to the legal your 
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| juſtly occaſioned, maketh Anſwer truly to the King, that ſ hath _ 
truded, nor will intrude upon his Majeſty's Manour, nor doth inake an- 
, Claim or Title to it, or any Patt of it. This Anſwer is proper and fat 
nay, it were unmannerly aud ill done of the Sobject not to anſwer up, 
this Occaſion. - Afterwards the King, upon Colour of ſome double v 
ſingle Matter of Record, ſeinech into his Highneſa's Hands, upon a pre. 
tended Title, the Subject's Manour: The SubjeQ' then 'extiibiteth his 
Petition of Right to his Majeſty, to retain Reſtitution of bis own:Manow 
ile to his own Manout only: Were it ny 

improper and abſurd in this Caſe ſor him to tell the King, that he did ny 


* 


intend to make any Claim or Title to his Majeſty's Manour, which is 
not queliowed ? Doubtleſs it were, This Caſe, rightly applyed, will & 
our Purpoſe well, and notably explain the Nature of our Petition. 


Why ſhould we ſpeak: of leaving entire the King's Sovereign. Poiy. 
whereon we encroach not, while we only ſeek to recover our own Libet. 
ties and Privil, which have been ſeized upon by ſome of the King: 

Miniſters ? If our Petition did trench actually upon his Majeſty's Prei. 
gative, would our ſaying, that we intended it not, make the thing other 
wiſe than the Truth FFF «x ; 

My Lords, there needeth no Proteſtation or Declaration to the contr. 

ry of that which we have not done; and to put in ſuch a Clauſe; cannot 
argue leis than a fear in us, as if we had invaded it: which we hold fl. 
cred, and are aſſured, that we have not touched either in our Words or 
in our Intentions. And touching your Lordſhips Obſervation upon the 
Word (leave), if it be not a proper Word to give any new thing to the K in⸗ 
ſure we are, it is a Word dangerous in another Senſe ; for it may whoug? 
without all queſtion, to acknowledge an old Right of ſovereign Pouy, 
in his Majeſty, above thoſe Laws and Statutes whereon only our Libertis 
are founded; a Doctrine which we moſt humbly crave your Lordſhip, 
Leave freely to proteſt againſt. And for your Lourdſhips proffering, tha 
ſome /aving ſhould be requiſite for Preſervation of his Majeſty's ſovereigy 
.Power, in reſpect our Peticjon runneth in larger Words than our Laws 
and Statutes whereon we ground it; what is this but a clear Confeſſion b 
your Lordſhips, that this Clauſe was intended by you to be that Kin? 


F / ro. 


WO 


Y EY MOPRONTDPS SES 


a /aving, how can. it ſtand with your Lordſhips other Arguments, -that i 
ſhould be of no other Effect than our former Expreſſion to his Majeſty b 
the Mouth of our Speaker? But I will not inſiſt upon Collections of this 
Kind; I will only ſhew you the Reaſons of the Commons, why this Pe, 
tition needeth no ſuch ſaying, albeit the Words of theſe Statutes be ex. 
ceeded in the declaratory Part of our Petition: thoſe things that are within 
the Equity and true Meaning of a Statute, are as good Las #s thoſs 
which are contained in the expreſs Letter, and therefore the Statutes of the 
42 Ed. III. 30 H. III. Rot. Par. N. 12. and other the Statutes made in 
this Time of. King Edw. III. for the Explanation of Magna Churtt 
which hath been ſo often vouched in this Parliament, though they differ 
in Words from Magna Charta, had no ſaving annexed to any of them 
becauſe they enacted more than was contained in effect in that good Law, 
under the Words, per legale judicium parium ſuorum, aut per legem terre k 
which by theſe latter Laws are expounded: to import, that none ſhould be 
put to anſwer without Preſentment, or Matter of Record, or by due Pro- 
ceſs, or Writ Original: and if otherwiſe, it ſhould be void, and'holdeq 
for Error, 

It hath not been yet ſhewn unto. us from your Lordſhips, that we have 
in any of our Expreſſions or Applications ſtrained or miſapplied any of th: 


g 2 U . F 


the Laws ot Statutes whereon we do inſiſt; and we are very confident and by 
well aſſured, that no ſuch miſtaking can be affigned in any Point of our ha 
Petition now. under queſtion : If therefore it do not exceed the true Senſe pre 
and Conſtrudtion of Magna Charta in the ſubſequent Laws of Explans- Te 
tion, whereon it is grounded, what Reaſon is there to add a ſaving to this tio 
Petition more than to thoſe Laws; ſince we deſire to tranſmit the Fruit Po 
of theſe our I. abouts to Poſterity, not. only for the Juſtification of out- in 
ſelves, in Right of our preſent and their future Liberties, but alſo for a aſſ 
brave Expreſſion and perpetual Teſtimony of that Grace and Juſtice, ne 
which we. aſſure ourſelves we ſhall receive in his Majeſty's ſpecdy and the 
clear Anſwer? This is the Thing we ſeek for, and this is the Thing we an 


hoped, for, and this is the Thing only will ſettle ſuch an Unity and Con- hoj 
fidence betwixt his Majeſty and us, and raiſe ſuch a Chearfulnefs in the his 


and with all Expedition to ſupply him for his great Occafiuns in ſuch 
Nr and in ſuch Way, as may make him tafe at home, and feared 
abroad. | 

Sir Henry Martin. My Lords, the Work of this Day, wherein the 
Houſe of Commons hath emplaged the Gentleman that ſpbke laſt, and 
mylelf, was to reply to the Anſwer, which it hath pleaſed the Lord-Keeper 
to make to thoſe Reaſons, which we had offered to your Lordſhips Con- 
ſideration, in Juſtification of our Refuſal, not to admit into our Petition 
the Addition commended by your Lordſhips. Which Reaſons of ours; 
lince they have not given ſuch Satisfaction as we deſired, and well hoped, 
as by the Lord-Keeper's Anſwer appeared; it was thought fit, for out 
better Order and Method in replying, to divide the Lord-Keepet's Au- 


Lordſhips have heard, myſelf comes intruſted to reply to the rational; 
which alſo conſiſted of two Branches, the firſt deduced from the whole 
Context of the additional Clauſe, the ſecond enforced out of fome Part, 
Ina the firſt were theſe Reaſons, That the fame deſerved our Acceptance. 
Firſt, as ſatisfactory to the King; ſecondly, to your Lordſhips; thirdly, 
agrerable to what ourſelves had often proteſted, and profeſſed expreſsly 
by the Mouth of our Speaker. 

I muſt confeſs theſe Motives were weighty and of great Force; and 
therefore, to avoid miſunderſtanding and miſconceit, which otherwiſe might 
be taken againſt the Houſe of Commons upon the Refuſal of the pro- 
pounded Addition, it is neceſſary to ſtate the Queſtion rightly, aud to ſet 
down the true Difference between your Lordſhips and us. Now, indeed, 
there is no Difference or Queſtion between your Lordſhips and us; cos 


cerning this additional Clauſe in the Nature and Quality of a Propoſitions 
For ſo conſidered, we ſay it is moſt true, and to be received and embraced 
by us, in toto & gualibet parte & qualibet Hllaba; yea, and were that the 
Queſtion, we ſhould add to the Addition, and inſtead of due regard, fay, | 
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eve had Kilt erope, and then left it; 


but our Regard was to acknowledge 


| hazard/of our goods and lives, if need be. 
o which" purpoſe your Lordſhips may be pleaſed t. 
Ari oath every Member of our Houſe hath taken this very ns 
theſe N A. B.) d wtterly te 5 and declare in my conſcience, That the 
F King's Highneſs is the ſupreme” jovereign Governour of "this Realm in all 
ann, Oc: and fo my in power will aff 
lager, Pribeminences an Authorities, | | 
neſts or united or annexed 10 the imperial Crown of this Realm, Cc. thay 
So that your Lordſhips need not to borrow from our one og any ex- 
bortutions to us, to entertain a writing in aſſiſtance of the'King's ſove- 


r, reien Power, fince we ſtand obliged by the moſt ſacred bond of a ſolemn 
ibet. te Amit and defend the ſame, if cauſe or occaſion ſo required. So 
ing's chat che on! queſtion between your Lordſhips and us, is, whether this clauſe 
vers. ſhould be added to our petition, and received into it as part thereof? Which 
ther. to do; your Dordſhips reaſons have not perſuaded us, becauſe ſo to admit 


it; were to overthrow the fabrick and ſubſtance of our Petition of Right, 


tre. to annibilate the right pretended by us, and the petition itſelf in effect: 
nnge 22 words beg ated to our Petition, viz 3 We humbly preſent 
d 6. « this petition, &e. with due regard to leave entire your ſovereign Pow- 
ds ot « er, Cc, do include manifeſtly an exception to our Petition; and an 
i the exception being of the nature of the thing whereunto it is an exception, 
Ling, exceptio oft de regula, muſt of neceſſity deftroy the Rule or Petition, ſo far 
unt, as to the caſe excepted ; 3 4 %% regulam in cuſibus non exceptis, in 
ober cafibus extepths deftFuit rerulam. this c6nſtru@ion followeth upon 
tis our petition" thus inlarged, that after we have petitioned, that no freeman 
ſhips ſhould be compelled by impriſonment to lend or contribute money to his 
that Majeſty without his aſſent in Parliament, nor receive, againſt his will, 


Soldiers into Nis Houſe, or undergo à commiſſion of Martial Law for 


aws Life or Member in time of peace j we ſhould add, Except his Majeſty be 
d leaſed to require our moneys, and impriſon us for not lending, and ſend 
med Soldiers into our Houſes, and execute us by Martial Law, in time of 
ſuch peace, by virtue of his ſovereign Power: which conſtruction, as it fol- 
Jt loweth neceſſarily upon this enlargement, ſo it concludeth againſt our 


right in the premilles, and utterly ll petition N 
may it ſeem ſtrange, if this clauſe additional (which of itſelf is in qualit 
of a propoſition we confefs) being added to our petition (which alſo is 


ex- true) ſhould overthrow the very frame and fabrick of it, ſeeing the Lo- 
thin gicians take knowledge of ſuch a fallacy, called by them, Failacia & bene 
hoſe 2 ad mala conjunfia. Horace the Poet giveth an inſtance to this pur- 
f the poſe, in a Painter, who when he had painted the head of a man e 
le in to art, would then join to it the neck of a horſe, and fo marr the one an 
arth, the other ; whereas each by itſelf might have been a piece of right good 
liffet workmanſhip. 1 Ik 

rem, The ſecond branch of my Lord-Keeper's rational part was enforced 


out of the laſt wotds of this addition, by which his Lordſhip ſaid, that they 
did not leave intire all ſovereign Power, but that wherewith his Majeſty 
is truſted, for the protection, ſafety, and happineſs of the people; as if 
his Lordſhip would infer, that ſovereign Power wherewith, Oc. in this 
place to be Terminum diminuentem, a term of diminution or qualification, 
and in that conſideration might induce us to accept it. But under his 


have Lordſhip's correction, we cannot fo interpret it: For firſt we are aſſured, 
ny of that there is'no ſovereign Power wherewith his Majeſty is truſted, either 
t and God, or Man, but only that which is for the protection, ſafety, and 
our happineſs of his people; and therefore, that limitation can make no im- 


preſſion upon us: but we conceive it rather in this place to have the force 
Termini adaugentis, to be a term of important advantage againſt our peti- 
tion, a term of reſtriction, and that whereſoever his Majeſty's ſovereign 
Power ſhould be exerciſed upon us in all or any the particulars mentioned 


our- in the Petition, we ſhould, without further enquiry, ſubmit thereunto, as 
for a aſſuming and taking it pro are it conduced to our ſafety and happi- 
ſtice, neſs, &c, Since therefore (as the petition is now conceived) it carrieth 
and the form and face of a picture, which repreſenteth to the life the preſſures 
g We and grievances of the people, with the eaſy remedies ; and therefore we 


hope that his 1 caſting upon it a gracious eye, will compaſſionate 


the his poor loyal Subjects, and afford a comfortable anſwer, 
uſly; I do humbly praiſe your Lordſhips not to marr or blemiſh the grace and 
ſuch face of this picture with this unneceſſary addition; and unneceſſary I 


prove it to be, according to that rule, Expreſſio ejus quod tacite ingf nibil 
operatur. And ſovereign Power, in caſes where it hath place, and ought 


1 the to be uſed, is always neceſſarily underſtood, and though not expreſſed, yet 
and ſupplied by reaſonable intendment, or by the opinion of all learned men. 
eeper And therefore it neither is nor can be by us expreſly included, eſpeci- 
Con- ally in this petition, where the addition thereof would make ſuch a con- 
tition falioa of the whole ſenſe and ſubſtance. | 

ours, The King's ſovereign Power and Prerogative is always able to ſave it- 
oped, ſelf; and if it were not,. we muſt, without this addition, fave it to our 
our utmoſt powers, if we will fave our oath, and ſave ourſelves. The true 
An- ſtate of the cauſe thus ſtanding between your Lordſhips and us, the Houſe 
your of Commons doth not a little marvel upon what grounds your Lordſhips 
onal are ſo earneſt to urge upon them this addition to be inſerted into their pe- 


tition ; they nothing doubt, but the ſame proceeded out of a ſollicitude 
and fear, which your Lordſhips have, leſt otherwiſe the ſimple and abſo- 
lute paſſage of this petition might be conſtrued hereafter in prejudice of 
his aielty's ſovereign Power: And this your Lordſhips ſollicitude and 
fear proceedeth from your love, as the Poet ſaith, | 
| Be eſt ſolliciti plena timorts Amor. 

But I humbly pray your Lordſhips to examine with us, the grounds of 
this your ſollicitude and fear ; which grounds muſt needs be laid either 
upon the words of the petition, or the intention of the petitioners. 

Upon the words there is no poſſibility to lay them, for therein is no 
mention made of the ſovereign Power; and were the words doubtful, as 
thus, We pray the like things be not done hereafter, under pretext of your 
Majeſty's ſovereign Power; yet in reſpect of the proteſtations prece ing, 
concomitant and ſubſequent to the petition, ſuch doubtful words ought 
reaſonably to be interpreted only of ſuch ſovereign Power as was applicable 
to = _ wherein it was exerciſed ; and of ſuch ſovereign Power as 

OT. ; 


"3 eonfels it fincerely, 'and” to maintain it conſtantly, even + to the grounged upon th g N ee Pn, , *% 
and con Jo II Will know; that the Houſe of Commons is not ignorant, that in a Seffion 
pleaſed'to remember that 


and defend all Furiſdiftions, Pri- 
anted or belonging 10 the King's High- | | 
IAI deavour of intend to diveſt 75 deprive the King of ſome prero tives be. 


fruſtrateth all our petition z neither 


"We... 


; But this Were to intimate, as if 
N 


ing to thi Liber iy of the Subject, 


| 
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tele | it fo 
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oweth, fthat your Lordihips fear and follicitude muſt be 


Upon the intention of the petitioners. Now your Lordſhips 


of Parllaihent, though it continue ſo many weeks, as this hath done days, 
yet there is tiothing 4 . but all things are held and Saen 
done at one tine. If fo, what a ſtrange collection was this, that at tha 
fame titne the Houſe of Commons ſhould oblige themſelves, by a fearful 
adjuration, to afſiſt ahd defend all ee ind rerogatives belonging to 
the King, and at the ſame time by a petition (cantioaſly conyeyed) en- 
longing to his Crown? If therefore ſuch fear and ſollici ude Can neither 
de grounded upon the words of the petition, nor intention of the'petition- 
ers, I'humbly pray your Lordſhips to Jay them aſide, © As we 40 Wage 
that the propoſition of this addition from your Lordſhips' was not only 
excuſable, but commendable,” as proceeding” from your Love; fo now 
having heard our reaſons, your Lordſhips Would reſt ſatisfied, that our 
refuſal to admit them into our petition, procteteth from the conſcience 
of the integrity and uprightneſs of our own hearts, that we in all this pe- 
tition have no ſuch end to abate or diminiſh the King's Juſt prerogative. 
And ſo much in reply te that rational part, whereby my Lord-Keeper 
laboured to perſuade the entertainment of this addition. e 
This being done, it pleaſed the Houſe of Commons to inſtruct and fur- 
niſh me with certain reaſons, Which I ſhall uſe to your Lordſhips, to pro- 
cure your abſolute conjunction with us in preſenting this petition ; which 
albeit I cannot ſet forth according to their worth, and the inſtructions 
given me by the Houſe, yet, 1 hope, their own weight will fo preſs down 
into your Lordfhips conſciences and judgments, that without farther 
ſcruple, you will chearfully vouchſafe to accompany this petition with 
your right noble preſence, _ ng re A ww 
A perſonis, The firſt argument wherewith I was commanded to move 
your Lordſhips, was drawn from the conſideration of the perſons, which 
are petitioners, the Houſe of Commons; a Houſe, whoſe temper, mildneſs, 
and moderation in this Parliament hath been ſuch, as we ſhould be unthank- 
ful and injurious to Almighty God, if we ſhould not acknowledge his 
r hand upon us, upon our tongues, upon our hearts, procured, no 
oubt, by our late ſolemn and publick Humiliation and Prayers. | 
This moderation will the better appear, if, in the firſt place, it may 
be remembered, in what paſſion and diſtemper many Members of this 
Houſe arrived thither, what boſoms, what pockets full of complaints and 
lamentable grievances the moſt part'brought thither, and thoſe ever day 
rehewed by leeteri and packets from all parts and quarters: You know 
the old proverb, Ubi dolor ibi digitus, ubi amor ibi — 5 it is hard to keep 
our fingers from often handling che parts ill affected; but yet our mode- 
ration overcame out paſſion, our diſcretion overcame our affection. 


A tempore. Our next argument is drawn a fempore, from the unſeaſon- 
ableneſs of the time. The Wiſeman faith, There is a time for all things 


under the Sun; Tempus ſuum. And if, in the Wiſeman's judgment, a word 


ſpoken in its due time be precious as Gold and Silver, then an unſeaſon- 
able time detracts as much from the thing or word done or ſpoken: We 
hold (under your favours) that the time is not ſeaſonable now for this 
addition. It is true, that of itfelf, ſovereign Power is a thin always ſo 


ſacred, that to handle it otherwiſe than tenderly, is a kind o AAA 


and to ſpeak of it otherwiſe than reverently, is a kind of Blaſphemy. But 
every vulgar capacity is not ſo affected the moſt part of men; nay, almoſt 
all men, judge and eſteem all things, not according to their own intrinſick 
virtue and quality, but according to their immediate effects and operations, 
which the — things have upon them. Hence it is, that Religion itſelf 
receiveth more or leſs credit or approbation, as the teachers or profeſſors are 
worſe or better; yea, if God himſelf ſend a very wet harveſt or ſeed-time, 
men are apt enough to cenſure divine Power. Ihe ſovereign Power hath 
not now, for the preſent, the ancient amiable aſpect, in reſpe& of ſome 
late ſad influences ; but by God's grace it will ſoon recover, 

To intermix with this petition any mention of ſovereign Power, rebus 
fic flantibus, when angry men ſay, ſovereign Power hath been abuſed, and 
the moſt moderate with it had not been ſo uſed ; we hold it not ſeaſonable, 
under your Lordſhips correction. | | | | 

A loco, Our next Argument is drawn a lie: we think the Place where your 
Lordſhips would have this addition inſerted, viz. in the petition, noconveni- 


ent or ſeaſonable place. Your Lordſhips will eaſily believe, that this petition 


will run through many hands, every man will be deſirous to ſee and to 


| 


read what their Knights and Burgeſſes have done in Parliament upon 
their complaints, what they have brought home for their five Subſidies : 
If, in peruſing of this petition, they fall upon the mention of ſovereign 
Power, they preſently fall to arguing, and reaſoning, and deſcanting, what 
ſovereign Power is, what is the Latitude, whence the Original, and where 
the bounds ? with many ſuch curious and captious queſtions ; by which 
courſe, ſovereign Power is little advanced or advantaged ; for I have ever 
been of opinion, that it is then beſt with ſovereign Power, when it is had 
in tacit veneration, not when it is profaned by publick hearings or exa- 


minations. 
E e Our 


Guld be juſt pradifed. But there" are fle fuch doubtful words, and 


Fl x, 
K 8 


= 
= 


by 
* 


—— 


= 2 * 7 LES _— l _ = 
& on 5 ger. — r 3 — w IS =_ — * . - — 
2 a IG oi Can CE —— — ATE LIES NP. Z . S Arn . r 306 A hn © * 
EIS : g 3 r —ů ITT — err A ͤ—QN—A— — 4 3 — = 2 
rr p 0 It rs, IS, IE GE 1 rf a err = r ä * ö = In _ ——_ b — g 
— —— . en — * — * e y n Ce : F n E . — * en e N = Ws . 
: A o - ES — yy - 2 * £ — = _- . - = * 
—̃— . 8 . re N n Ny | 2 er g 
9 * „ * N 2 * _ — — — — A 5 
9 5 p * * 1 * 0 go = 


Z - 
4, 8 
is v1 * . 1 R n © Pf Sg. =. \ _— 
o A a 5 N 8 2 = * e's” bo A i = "oP \ 8 ä 
REI -) * | 32 4 RY . Lodi N 5 A 1 * . 
2 8 7 e > nerf «© 0 «4; T9 2 4 MT 0 r nnn = 125 . 2 4 N W 1 "29 "Of * A on n _ 2 * * N. 
= 5 220 % ² ˙w ˙ .. tt. ˙ IX.. 5 o Tg FOI 
/ N W eee JJC ⁰˙uaMm̃ĩÄͤ⁰wꝶ.,. ⅛ ů-x... f. N 
p * n 0 r r e 2 072 +48 209 M3 $I aa 1 
a * en * 10 1 le a * py. N = 8 Pa 7 ad oy ON OS HT 7 * 5 0 * 1 l W . N * =. >. 8 "= WT? 235 . 
| E. a n FIG 22 1 nn r N 9 1 r 3 - } 
n nn FF ²· m ̃˖128,s ae at a e . 2 
* b 4 . BY | f * p r 
. Fa 4 


Our laſt Argument is drawn from our Duty and Lejalty 1 Mhje Ys. 


in conſideration. whereof, we are fearful at this time to take this addi- 
tion into our petition, leſt we ſhould do his Majeſty herein ſome diſſeryice: 

with your Lordſhips, we make the great Council of the King and King- . 
dom; and tho' your Lordſhips, having the happinels to be near his Ma- 
jeſty, know other things better, yet certainly the ſtate. and condition of 
the ſeveral parts for which we ſerve, their diſpoſitions and inclinations, 
er apptehenſions, their fears and jealouſies, are beſt. known, unto us. 


Our chief and principal end in this Parliament, is, to make up all rents 
and breaches between the King and his Subjects, to, draw, them, and knit 
them together, from that diſtance, whereof the world abroad takes too much 
notice, to work a perfect union and reconciliation. , How unproperly and 
unapt at this time this addition will be in reſp: of this end, we cannot 
but forefee, and therefore ſhun it; and do reſolve, that it is neither agree- 
able to the perſons of ſuch Counſellors,: of whom we are, nor anſwerable 
to that love and duty which we owe to his Majeſty, to hazard an end of ſuch 
unſpeakable conſequence, upon the admittance of this addition into our 
petition, whereof (as we have ſhewed) the omiſſion at this time can by no 
means harm the King's prerogative, the expreſſion may produce manifold 
inconveniencies. And „ ſince the admittance of your Lordſhips 
addition into our petition is incoherent and incompatible with the body 
of the fame; fince there is no neceſſary uſe of it for the ſaving of the 
King's Prerogative ; ſince the moderation of our petition deſerveth your 
Loris chearful conjunction with us; fince this addition is unſeaſon- 


able for the time, and inconvenient in teſpect of the place where your 


3 


Lordſhips would have it inſerted ; and laſtly, may prove a diſſervice to his 
Majeſty ; I conclude with a moſt affectionate prayer to your Lordſhips, 


to join with the Houſe of Commons, A a this petition unto his 
Sacred Majeſty, as it is, without this addition. | 
Monday, 26th of May, the Lord Keeper made this Speech at a Conference. 
Gentlemen, © V mans 
YE that are Knights, Citizens and Burgeſſes of the Houſe of Commons, 
1 have many times this Parliament, by command from my Lords, 
declared the great zeal and affection which my Lords have to maintain 
and nouriſh the good concurrence and correſpondency which hath hitherto 
continued between both Houſes, that there might be a happy iſſue in this 
reat buſineſs, for the common good of the King and Kingdom. Now 
that which I have to ſay this day from my Lords, is, to let you know, 
this fair proceeding is not a profeſſion of words only, but really and in- 
deed concerning the petition, which hath been long in agitation, as the 
weight of the cauſe required. Since the laſt conference, my Lords have 
taken it into their ſerious and inſtant conſideration, and at length are 
fallen upon a reſolution, which I am to acquaint you with. _ 
The Lords have unanimouſly agreed with you in omnibus, and have 
voted, that they will join with you in your petition, with the only altera- 
tion of the word [means] to be put inſtead of the word [pretext ;] and for 
the word [unlawful] to be put out, and in place thereof to add [ not war- 
rantable by the laws and ſtatutes of the Realm]. Which two alterations 
urſelves conſented unto. N Se 1 
So that concerning this buſineſs there remains nothing now, but that 
having the petition in your hands, ye will ( 15 have not already) vote it 
as they have done, and ſo prepare it for his Majeſty; and my Lords will 


take order, that the King be moved for a ſpeedy acceſs to preſent the ſame 


to his Majeſty, 

And, after ſome pauſe, he ſaid, There reſts one thing which my Lords 
have commanded me to add, That in regard this petition toucheth upon 
certain charges raiſed by the Lords Lieutenants, and other perſons, many 
times for good uſe, for the ſervice and ſafety of the Kingdom; that ye 
take it into your care and conſideration, and to provide a law for aſſeſ- 
ſing of ſuch charges, as the occaſion of the time ſhall require. 


The Lords and Commons being thus happily accorded, the petition, 
with the aforeſaid amendments, was read in the Houſe two ſeveral times to- 
rether: then it was voted upon the queſtinns and that it ſhould be ingroſſed, 
and read the third time, and the Houſe to fit in the afternoon till it was 
ingroſſed, and read, and ordered to be preſented to the King; to which 
there was not a negative vote. | | 


IVedneſday, 28 May, the Lords and Commons had a conference about 
the manner of delivery of the petition ; and Sir Ed. Coke reported, that 
their Lordſhips were agreed, That no addition or preface be uſed to 
the King, but that the petition be preferred to his Majeſty by command 
of the Lords and Commons; and his Majeſty be deſired, that to content 
his people, he would be pleaſed to give his gracious anſwer in full Parlia- 
ment. | | 
Monday, 2d June, the King came to the Parliament, and ſpake thus in brief 

$4 to both Houſes : 
Gentlemen, 

AM come hither to perform my duty; I think no man can think it 

long, ſince I have not taken ſo many days in anſwering the petition, 
as you ſpent weeks in framing it: and I am come hither to | Eva you, that 
as well in formal things as in eſſential, I deſire to give you as much con- 


tent as in me lies. | 
Aﬀter this, the Lord Keeper ſpake as falloweth : 


M* Lords, and you the Knights, Citizens, and Burgeſſes of the 
Houſe of Commons, his Majeſty hath commanded me to ſay unto 
you, that he takes it in good part, that in conſideration of ſettling your 
own Liberties, you have generally profeſſed in both Houſes, that you 
have no intention to leſſen or diminiſh his Majeſty's Prerogative ; where- 
in as. you have cleared your own intentions, ſo now his Majeſty comes 
to clear his, and to ſubſcribe a firm league with his people, which is ever 
likely to be moſt conſtant and perpetual, when the conditions are equal, 
and known to be fo : theſe cannot he in a more happy eſtate, than when 
your Liberties ſhall be an ornament and a ſtrength to his Majeſty's Prero- 
gative, and his Prerogative a defence of your Liberties ; in this his Majeſty 
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th | J * Temporal, and Commons in this preſent. Parliament 
And here f pray your Lordſhips to.give me leave to uſe the figure called [i Temporal, is preſent. Parliament allembleq 
Reticentia, that is, to inſinuate and intimate more than I mean to ſpeak. 


* 7 | PAL "BS y 1 3 5 


and, for his part, he is reſolved to 45 an example, in the uſing of bh 
power for the preſervation of your Liberties, that hereafter ye ſhall kay 
no cauſe to complain, This is the ſum of that which 1 am to ſay u 
ou from his Majeſty: and that which”; farther remains, is, that You 
here read your own petition, and his Majeſty's-gracious anſwer. 
The Petition. exhibited to his Majeſty by the Lords Spiritual and 


concerning divers Rights and Liberties of the Subjects. 


To the King's moſt Excellent Majeſty. 
I. FJ Unbly fhew unty our Severeign Lord the King, the Lords Spiritual 
3 Temporal, and Commons in Parliament aſſembled, that whereas it che ug 
clared and enatted by a Statute made inthe time of the Reign K. Edward the Fir 
commonly called, Statutum de Tallagio;non concedendo *, that no-tallage a 
aid "ball be laid or levied, by the King or his Heirs, in this Realm, | Withou 


| the good will and aſſent « F the Ar chbiſheds, Biſhops, Earls, Barons, Knight, 


Burgeſſes, and » be Freemen of the Commanalty of this Realm : and by 
geen of Parliament helden in the frue-and- twentieth year of the Reign of Kin 
Edward the Third t, it is declared and bed, That from thencefarth uo fu. 
fon Pall be compelled to make any Loans to the King againſt his will, becauſe 
ſuch Loans were again reaſon, and the Franchiſe of the Land; and by other \ 
Laws of this Realm it it provided, that none ſhauld de charged by any chars 
Statutes before-mentioned, and other the good. Laws and Statutes of this Realm, 
your Sußjecis have inherited this freedom, that they ſboulu not Je campelled u 
contribute to any tax, tallage, aid, or other lite charge, not ſet by comman cn. 
ſent in Parliament. . | ane 
II. Yet we nary of late, divers Commiſſions, directed to. ſundry Com- 
3 ſever al Counties, with in/lrudtions, have iſſued ; by means wher, 
your people de been in divers places aſſembled, a required ta lend certain 


| ſums of money unto your Majeſty, and many of them, upon their refuſal ſo to di 


bave had an oath adminiſtered unto them, not warrantable by the Laws or Statun 
of this Realm, and have been Fer to become bound to make appearance, 
and give attendance before your Privy-Council, and in other places; and other; 
of them have been therefore ampriſoned, confined, and ſundry ather ways moleſted 
and difquieted, And divers other charges have been laid and levied upon your 
people in ſeveral Counties, by Lords | oh lt Deputy Licutenants, Con- 
miſſioners for muſters, Fuftices of Peace, and others, by command and dire-tion 
7 * x Ms Y, or your Privy-Council, againfi the Laws and free Cuſtom 
of this Realm, | | ER wig 
Tl. Aud whereas alſo by the Statute callad l, The great Charter of the 
Liberties of England, it is declared and enacted, That no Freeman may be talen 
or impriſoned, or be diſſeiſed of bis Freehold or Liberties, or bis free Cujtons, 
or beoutlawed or exiled, or in any manner deſtroyed, but by the lawful judgment 
of his Peers, or by the Law of the Land. _ + | 
IV. And in the eight-and-twentieth year of the Reign of King Edward the 
Third u, it was Ane and enacted by authority o ee, that no man, 
of what eflate or condition he be, ſhould be put out of his Land or Tenements, nur 
taken, nor impriſened, nor difherited, nor put to death, withaut being brought 
to anſwer by due proceſs of Law, RARE 


good Laws and Statutes of your Realm, ta that end provided, divers of your 
Subjeets have of late been. impriſoned, without any cauſe ſhewed ; and when far 
their deliverance they were brought before your Tuſtices, by your Majeſty's 
Writs of Habeas Corpus, there to undergo and receive as the Court ſhould 
order, and their keepers commanded to certify the 1 their detainer; 1 
cauſe was certified, but that they were detained by your ajeſly's ſpecial am- 
mand, ſignified by the Lords of your Priuy- Council, and yet were returned back 
to ſeveral priſons, without being charged with any thing to which they might 
make anſwer according to the Law. | | | 

[The fixth, ſeventh, eighth, and ninth Clauſes, relating to billeting of 

Soldiers and martial Law, are not here inſerted.] 

X. They a, therefore humbly pray your moſt excellent Majeſly $8, 1. That 
no man hereafter be compelled to make or yield any Gift, Loan, | tk 
Tax, or ſuch like charge, without common conſeht by Att of Parliament; 2. and 
that none be called to make anſwer, or take ſuch oath, or to give attendance, or 
be confined, or otherwiſe moleſted or diſquicted concerning the ſame, or for refuſal 
thereof: 3. and that no Freeman in any ſuch manner as is befare-mentioned, bt 
"_ ned or detained. _ 8 | 

All which they moſt humbly pray of your moſt excellent Majefly, as their 
Rights and Liberties, according to the Laws and Statutes of this Realm : and 
that your Majęſty uud alſo vouchſafe to declare, that the awards, doings, and 
proceedings, to the prejudice of your people, in any of the premiſſes, ſhall nat be 
drawn hereafter into conſequence or example : and that your Majeſ/ly would be 
2 e Pleaſed, for the further comfort and ſafety of your people, to de- 
clare your Royal will and pleaſure, that in the things aforeſaid, all your Officers 
and Miniſters ſhall ſerve you, according to the Laws and Statutes of. this 
Realm, as they tender the Honour of your 422 and the Proſperity of this 
Kingdom, [See Statutes at large, 3, 4 Car. I.] | 

Which petition being read the 2d of June, 1628. the King's anſwet 
was thus delivered by the Lord. Keeper : | 

The King willeth, that right be done according to the Laws and 
Cuſtoms of the Realm; and that the Statutes be put in due execution, 
that his Subjects may have no cauſe to complain of any wrong or opprel- 
ſions, contrary to their juſt Rights and Liberties : to the preſervation 
whereof, he holds himſelf in conſcience as well obliged, as of his Prero- 
gative. => | | | 


On Tueſday, June 3. the King's anſwer was read in the Houſe of Com- 
mons, and ſeemed not full enough, in regard of ſo much expence of time 
and labour, as had been imployed in contriving the petition. 


June 3. 4 Meſſage was brought from the King by the Speaker; 


THAT his Majeſty having, upon the petition, exhibited by both 
Houſes, given an anſwer full of juſtice 'and grace, for which we 
and our poſterity have juſt cauſe to bleſs his Majeſty, it is now time 


1 R. III. 2. 28 Edv. III. 3. 
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eration, ſo he will Royally and Really perform unto 


bange or | | 
þ * he 5 thereby promiſed : and further, that he reſolves to end 


| 2 Seſſion upon Heane day the tith of this month. And therefore wiſh- 


ech, that the Houſe will ſeriouſly attend thoſe buſineſſes, which may beſt 
— on to a happy concluſion, without entertaining new mat- 


ters; and ſo huſband the time, that his Majeſty. may with the more com- 


| rt bring us ſpeedily together again: at which time, if there be any fur- 
on — 3 or expreſſed in the petition, they may be 


more maturely conſidered than the time will now permit. 


Hnither Meſſage was brought from bis Majeſty by the Speaker, Thurſday 


5th of June, 


His Wagen withed them to remember the Meſſage he laſt ſent them, 
by which he ſet a day for the end of this Seſſion, and he commanded | 


the Speaker to let them know. that he will certainly hold that day pre- 


6x'd without alteration; and becauſe that cannot be, if the Houſe enter- 
tain more buſineſs of length, he Fees them, that they enter not into, 
or proceed with any new buſineſs, which may ſpend greater time, or which 
may lay any ſcandal or aſperſion upon the State- governinent or Miniſters 
thereof. e a hor *-<adb c 4 | Fs A 

Sir Robert Philips, upon this occafion, expreſſed himſelf thus: I per- 
ceive, that towards God, and towards man, there is hrtle hope, after our 
humble and careful endeavours, ſeeing our fins are many and fo great: I 
conſider my on infirmities, and if ever my paſſions were wrought upon, 
that now this Meſſage irs me up eſpecially; when I remember with what 


moderation we have proceeded, I cannot but wonder to ſee the miſerable 


ſtraight we are now in What have we not done; to have merited ? For- 
mer times have given wounds enough to the people's Liberty, we came 
hither full of wounds, and we have cured what we could; and what 
is the return of all but _—_ and deſolation? What did we aim 
at; but to have ſerved his Majeſty, and to have done that which 
would have made him Great and Glorious ? If this be a fault, then we 
are all criminous. What ſhall we do, ſince our humble purpoſes are thus 

revented, which were not to have laid any aſperſion on the Government, 
fince it tended to no other end, but to give his Majeſty true information 
of his and our danger ? And to this we are enforced out of a Neceſſity of 


| duty to the King, our Country, and to Poſterity ; but we being ſtopped, 


and ſtopped in ſuch manner, as we are ay ſo we muſt now leave to 
be a Council. I hear this with that grief, as the ſaddeſt Meſſage of the 
reateſt loſs in the world. But let us ftill be wiſe, be humble; let us 
make a fair Declaration to the King. ms 8 
Sir John Elliot.) Our fins are fo exceeding greats that unleſs we ſpee- 
dily return to God, God will remove himſelf urther from us; ye know 
with what affection and integrity we have proceeded hitherto to have gain- 
ed his Majeſty's heart, and out of a neceſſity of our duty, were brought to 
that burke we were in : I doubt, a miſrepreſentation to his Majeſty hath 
drawn this mark of his diſpleaſure upon us: T obſerve in the * 


amongſt other ſad particulars, it is conceived, that We were about to Jay 


ſome aſperſions on the Government; give me leave to proteſt, that ſo clear 
were our intentions, that we defire only to vindicate thoſe diſhonours to 
our King and Country, &c, It is ſaid alſo, as if we caſt ſome aſperſions on 
his Majeſty's Miniſters; I am confident no Miniſter, how dear ſoever can— 
Here the Speaker ſtarted up from the ſeat of the Chair, apprehending Sir 
Jobn Elliot intended to fall upon the Duke, and ſome of the Miniſters of 
State; and ſaid, There is a command laid upon me, that I muſt command 
you not to proceed. Whereupon Sir John Elliot ſate down. 
Sir Dudley Diggs.] I am as much grieved as ever. Muſt we net 
proceed? us fit in ſilence, we are miſerable, we know not 


what to do. 

Hereupon there was a ſilence in the Houſe for 
by Sir Nathaniel Rich, in theſe words: | | 
Sir Nathaniel Rich.] We muſt now ſpeak, or for ever hold our peace; 
for us to be filent when King and Kingdom are in this calamity, is not 
fit. The queſtion is, Whether we ſhall ſecure ourſelves by ſilence, yea or 
no? I know jt is more for our own ſecurity, but it is not for the ſecurity 
of thoſe for whom we ſerve; let us think on them: ſome inſtruments de- 
fire a change, we fear his Majeſty's ſafety, and the ſafety of the Kingdom, 


I do not fay we now ſee it; and ſhall we now fit ſtill and do nothing, and 


ſo be ſcattered ? Let us go together to the Lords, and ſliew our dangers, 
that we may then go to the King together. ed ee 

Others fad, that the Speech _ ſpoken by Sir John Elliot, had given 
offence (as they feared) to his my *. 8 

Whereupon the Houle declared, That every Member of the Houſe is free 
from any undutiful Speech, from the beginning of the Parliament to that day ; 
and ordered, that the Houſe be turned into a Committee, to conſider what is fit 
to be dine for the ſafety of the Kingdom ; and that no man go out upon pain of 
going to the Tower. Buß before the Speaker left the Chair, he deſired leave 
to go forth; and the Houſe ordered that he Tes go forth, if he pleaſe. 
And the Houſe was hereupon turned into a Grand Committee; Mr. 
Whitby in the Chair. | | 

Mr. Mandesford.] I am as full of grief as others, let us recolle& our 
Engliſh Hearts, and not — ſtill, but do our duties: two ways are pro- 
pounded, to go to the Lords, or to the King; I thinł it is fit we go to the 
King, for this doth concern our Liberties, and let us not fear to make a 
Remonſtrance of our Rights; we are his Counſellors. There are ſome 
men which call evil good, and good evil; and bitter ſweet; Juſtice is 
now called popularity and faction. 

Sir Edward Cole.] We have dealt with that duty and moderation that 
never was the like, Rebus fic ſlantibus, after ſuch a violation of the Liber- 


ties of the Subject; let us take this to heart. In 30 E. III. were they then 


in doubt in Parliament to name men that miſled the King? They accuſed 
Fehn de Gaunt, the King's Son, and Lord Latimer, and Lord Nev, for 
miſadviſing the King, and they went to the Tower for it ; now when there 
is ſuch a dowufal of the State, ſhall we hold our tongues ? How ſhall we 


628k -  Telating # the Liberty of the Subject. 


| 


| 


a while, which was broken | 


& 27 E. IIl. & 13 


(27140 


to a concluſion of the Seffion-; and therefore his Majeſty thinks fit anſwer our duties to God and men 7 H. IV. Par Rot! numb. Ir, & 32. 


t H. IV. numb. r3. there the Council are complained of, and are remov- 


ed from the King; they mewed up the King, and diſſuaded him from the 


common good; and why are we now retired from that way we were in ? 


Why may we not name thoſerhat are the cauſe of all our evils ? In 4H. III. 
8 R. II. the Parliament moderated the King's Preroga- 
tive; and nothing wo to abuſe, but this Houſe hath power to treat of 
it. What ſhall we do? Let us palliate no longer; if we do, God will not 
proſper us. I think the Duke of Buckingham is the cauſe of all our miſe- 


ries; and till the King be informed thereof, we ſhall never ge out with 
honour, or ſit with honour here; 


a that man is the grievance of griev- 
ances: let us ſet down the cauſes of all our diſaſters, and all will reflect 
upon him. As for going to the Lords, that is not via Regia; our Li- 
derties are now impeached, we are concerned; it is not via Regia, the 
Lords are not participant with our Liberties. 

Mr. Selden adviſed; That a Declaration be drawn under four Heads: 


1. To expreſs the Houſe's dutiful carriage towards his neg 2. To 
e 


tender their Liberties that are violated. 3. To preſent what the purpoſe 
of the Houſe was to- have dealt in. 4. That that great perſon. viz. the 
Dute, fearing himſelf to be queſtioned, did interpoſe and cauſe this 
diſtraction. All this time, (faid he) we have caſt a mantle on what was 
done laſt Parliament; but now being driven again to look on that man, 
let us proceed with that which was then well begun, and let the charge 
be renewed: that was laſt Parliament againſt him, to which he made an 
anſwer, but the particulars wete ſufficient, that we might demand judg- 
ment on that anſwer only. | | 

In concluſion, the Houſe agreed upon ſeveral Heads for a Remon- 
ſtrance. But the Speaker (who, after he had leave to go forth, went pri- 
vately to the ping) brought this Meſſage: | 

That his Majeſty commands for the preſent they adjourn the Houſe till 
to-morrow morning, and that all Committees ceaſe in the mean. time, And 


the Houſe was accordingly adjourned. 


At the ſame time the King ſent for the Lord-Keeper to attend him pre- 
ſently ; the Houſe of Lords was adjourned ad libitum. The Lord-Keeper 
being returned, and the Houſe reſumed, his Lordſhip ſignified his Ma- 
jeſty's deſire, that the Houſe and all Committees be adjourned till to- 
morrow morning | 


Friday, 6th of June, Mr. Speaker brings another Meſſage from the King. 


JN my ſervice to this Houſe I have had many undeſerved favours from you, 
which I ſhall ever with all humbleneſs acknowledge, but none can be 
greater than that teſtimony of your confidence yeſterday ſhewed unto me, 
whereby I hope I have done nothing, or made any repreſentation to his 
Majeſty, but what is for the honour and ſervice of this Houſe ; and I will 
have my tongue cleave to my mouth, before I will ſpeak to the diſadvan- 
tage of any Member thereof: I have now a Meflage to deliver unto you; 
hereas his Majeſty underſtanding, that you did conceive his laſt Meſ- 
ſage to reſtrain 45 in your juſt Privileges, theſe are to declare his inten- 
tions, That he had no meaning of barring you from what hath been your 
Right, but only to avoid all ſcandals on his Council and Actions paſt, and 
that his Miniſters might not be, nor himſelf, under their names, taxed 
for their Counſel unto his Majeſty, and that no ſuch particulars ſhould 
be taken in hand, as would aſk a longer time of conſideration than what 
he hath already prefixed, and ſtill reſolves to hold; that ſo, for this time, 
Chriſtendom might take notice of a ſweet parting between him and his 
people: Which if it fall out, his Majeſty will not be long from another 
meeting, when ſuch grievances (if there be any) at their leiſure and con- 
venience may be conſidered. 


Mr. Speaker proceeded : 


J will obſerve ſomewhat out of this Meſſage ; ye may obſerve a great 
inclination in his Majeſty to meet in this Houſe. I was bold yeſterday to - 
take notice of that liberty ye gave me to go to his Majeſty : I know there 
are none here but did imagine whither I went, and but that I knew you 
were deſirous and content that I ſhould leave you, I would not have de- 
ſired it: give me leave to ſay, This Meſſage bars you not of your Right 
in matter, nay, not in manner; but it reacheth to his Counſels paſt, and 
for giving him counſel in thoſe things which he commanded, 


The Houſe of Lords likewiſe received this Meſſage by the Lord-Kueper, 


MY Lords, his Majeſty takes notice, to your great advantage, of the 
proceedings of this Houſe upon the hearing of his Majeſty's Meſſage 
yeſterday ; he accounts it a fair reſpect, that ye would neither agree on 
any Committee, or ſend any Meſlage to his eng though it were in 
your own hearts, but yield yourſelves to his Majeſty's Meſſage, and 
defer your own reſolutions till you meet again at the time appointed by 
his Majeſty. Yet his Majeſty takes it in extreme good part to hear what 
was in your heart, and eſpecially that you were ſo ſenſible of the inconve- 
nience that might enſue upon the breach of this Parliament : which if it 
had happen'd or ſhali hereafter happen, his Majeſty aſſures himſelf, that 
he ſhall ſtand clear before God and men of the occaſion. 

But his Majeſty ſaith, Ye had juſt cauſe to be ſenſible of the danger, 
conſidering how the ſtate of Chriſtendom now ſtands in reſpect of the 
multitude and ftrength of our enemies, and weakneſs on our part. All 
which his Majeſty knows very e and in reſpect thereof, called this 
Parliament; the particulars his Majeſty holds it needleſs to recite, eſpeci- 
ally to your Lordſhips, ſince they are apparent to all men: neither will it 
be needful to reiterate them to his Majeſty, whoſe cares are moſt attentive 
upon them, and the beſt remedy that can be thought on therein, is, if his 


Subjects do their parts, Therefore his Majeſty gives you hearty thanks, 
and bid me tell you, that nothing hath been more acceptable to him all 
the time of this Parliament, than this dutiful and diſcreet carriage of your 
Lordſhips, which he profeſſeth hath been a chief motive to his Majeſty, to 
ſuſpend thoſe intentions that were not far from a reſolution. © 
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© Bir Robrit Phiiſh abbched the debate, updn the Meſſage delivered by e 


Speaker, and ſaid; I riſe up with a diſpoſition, ſomembat in more hope of 
Salt bis yeſterday; yet, in regard of the uncertainty of Counſels, 1 
ſhall not change much. In the firſt place, I muſt be Fold without flat- 
tering, a thing not incident to me, to tell you Mir. Speaker) you have 
not only at all times diſcharged the duty of a good Speakers but of a.good 
man; for which I render you 1 77 , be Te: 

Another teſpect touching his Majeity's anſwer to our petitions: feſt, if 
that anſwer fall out to be ſhort, I free his — 

lution was to give that which we all expected: 


us; - Bit this day is intervenient accidents diverted from that, but ſo, 
as iu time we go to his Majeſty: therefore let us remove choſe jealouſies 
in his Majeſty of our proceedings, that by ſome men overgrown have been 


miſrepreſented; We have . proceeded with temper, in confidence of his 


Majeſty's neſs to us, and our. fidelity to him; and if any have con- 
a e we. bave done hath been out of fear,” let him know. we 
came hither. Freemen, and will ever refolye to endure the worlt ; and they 
are poor men that make ſuch interpretations of Parliaments, In this 
way and method we proceeded, and if any thing fall out unhappily, it is 
not King Obarles that adviſed: himſelf, but wy Charles miſad v iſed by 
others, and miſled by miſ-ordered Counſel; it becomes us to conſſder 
what we were doing, and now to adviſe what is fit to be done. We were 
taking conſideration of the State of the Kingdom, and to preſent to his 
| Majet the danger be and we are in, if fince any man hath been named in 
particular, (though I love to ſpeak of my betters with humility) let him 
thank himſelf and his Counſels, but thoſe neceſſary jealouſies give us o- 
caſion to name him; I aſſure myſelf we ſhall proceed with temper, and 
ive his Majeſty ſatisfaction, if we proceed in that way. His Majeſty's 
Meflage is now explanatory in point of our Liberties, that he intends not 
to bar us of our Rights, and that he would not have any aſperſion caſt on 
the Counſels paſt ; let us preſent to his Majeſty ſhortly and faithfully, 
and declare our intentions, that we intend not to lay any aſperſions upon 
him, but out of a neceſlity to prevent the imminent dangers we are ſur- 
rounded with, and to preſent to him the affairs at home and abroad, and 
to deſire his Majeſty, that no interpoſition' or miſ-information of men in 
fault may prevail, but to expect the iſſue that ſhall be full of duty and 


loyalty. . : 


The Commons ſent a Meſſage to the Lords, that they would join in 
an humble requeſt to the King, that a clear and ſatisf ory anſwer be 
given by his Majeſty in full Parliament to the Petition of Right; where- 
unto the Lords did agree. | ap ones. es | 


| June the ſeventh, the King came to the Lords Houſe, and. the Houſe of 
Commons were ſent for. And the Lord-Keeper preſented the humble 
Petition of both Houſes, and ſaid, EEE n 


| | ' | , 
AY it pleaſe your moſt excellent Majefly, the Lords Spiritual and Tem- 
M7 ral, py ” aidienp Parliament 72 taking into conſideration 
that the good intelligence between your Majeſty and your people doth much depend 
upon your Majeſty's anſwer unto their Petition of Right formerly Þ - wg 
with unanimous conſent do now become meſi humble Suitors unto your Majeſty, 
that you would be graciouſly pleaſed to give a clear and ſatisfattory — * 
thereunto in full Parliament. ee ee 
| DT Whereunto the King replied, T 
The anſwer I have already given you was made with ſo, good delibera- 
tion, and approved by the * ments of ſo many wiſe men, that I could 
not have imagined but it ſhould have given you full ſatisfaction; but to 
avoid all ambiguous interpretations, and to ſhey you that there is no 
doubleneſs in my meaning, I am willing to 2 you as well in words as 
in ſubſtance ; read your petition, and you ſhall have an anſwer that I am 
ſure will pleaſe you. Wire 5 i 
The petition was read, and this anſwer was returned: Soit droit fait 
come il oft deſire par le petition. "Wo Ms 
This I am ſure (ſaid his Majeſty) is full, yet no more than I granted 
ou in my firſt anſwer; for the meaning of that was to confirm all your 
Liberties, knowing, according to your own proteſtations, that you neither 
mean nor can hurt my Prerogative. And I affure 
that the People's Liberties 33 the King's 
King's Prerogative is to defend the People's Liberties. | 
You ſee how ready I have ſhewed myſelf to ſatisfy your demands, fo 
that I have done my part ; wherefore, if this Parliament have not a happy 
concluſion, the fin is yours, I am free from it. 3 


ou, my maxim is, 
rerogative, and the 


Whereupon the Commons returned to their own Houſe with unſpeak- 
able joy, and reſolved ſo to proceed as to expreſs their thankfulneſs. 


The King's Meſſage to the Lower Houſe, by Sir Humfrey May, 10th of 
; | Tune I 628. . ; 


= Majeſty is well pleaſed that your Petition of Right, and his Anſwer, 
be not only recorded in both Houſes of Parliament, but alſoin all the 
Courts of Weſtminſter ; and that his pleaſure is, it be put in print for his 
honour, and the content and ſatisfaction of his people, and that you pro- 
ceed cheerfully-to ſettle buſineſſes for the good and reformation of the | 


Commonwealth. 


June 26. The Speaker being ſent for to the King at 7/hitehall, came 
not into the Houſe till about 'nine?a-clock. And after prayers, the Re 
monſtrance concerning 3 and poundage being ingroſſed, was a 
reading in the Houſe; and while it was a reading, the King ſent for the 
Speaker and the whole Houſe, and the King made a Speech as followeth : 


JT may ſeem iran, that I came ſo ſuddenly to end this Seſſion; be- 
fore I give my aſſent to the Bills. I will tell you the cauſe, though 
I muſt avow, that I owe the account of my actions to God alone. It is 
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„and I believe his reſo- | This is ſo prejudicial unto me, that I am forced to end this Set, 
| in that, 'as in others, Seffion 
we have ſuffered; by reaſon of interpoſed perſons between bis Majeſty and 
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| known'to every, one, that a while 25 We Houſe-of Commons gife pe, 
of it; I will not eall that in queſtion, for 1 ain ſure no wiſe man can ju. 


A 
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tify it. . F of „ 
Ps, fince I am truly inforttied that'a ſecond Remonſtranceis prepari 
for me to take away the profit of my tunnage and /poundage, one of the 


| <dief maincenances_ of -my Crown; by alledging I lave given wy ay 


- 


Right thereto by my anſwer to your petition # 


ſome few hours before I meatit, being not willing to receive. any mor; 
Remonſtrances, to which I muſt give 4 barſh anſwer. And ſince I fe 
that even the Houſe of Commons begins already to make falſe c a 
tions of what I granted in your petition, leſt it be worſe interpreted in 
%%% C 
thereof. LIT bon T6 * 5 N 8 e 72 
| i The profeſſion of both Houſes in the time of ng this petition, 
was no way to trench upon * Prerogative, ſaying, they had neither in. 
tention or power to hurt it. Therefore it mult needs be conceived, that! 
have granted no new, but only confirmed the antient Liberties of my Sub. 
jects. Yet to ſhew the clearneſs of my intentions, that I neithe? repent, not 
mean to recede from any thing Thave promiſed you, I do here declare my. 
ſelf, That thoſe — —.— have been done, whereby many have hal 
| ſome cauſe to ſuſpect the Liberties of the Subſects to be trenched upon, 
| which indeed was the firft and true ground of the petition, ſhall not here. 
after be drawn into example for your prejudicez-and from time to time, 
in the word of a Kj * ſhall not have the like cauſe to complain. But 
as for tunnage and poundage, it is # thing I cannot want, and was never 
intended by you to aſk, nor meant by me, I amfure, to grant, 
To conclude, I command you all that are here to take notice of what 
I haveſpoken at this time, to be the true intent and meaning of what] 
. you in your petition ; but eſpecially you, my Lords the Judges, 
to you only, under me, belongs the interptetation of Laws: 
for none of the Houſes of Parliament, either joint or ſeparate, (what new 
Doctrine ſoever may be raiſed) have any power either to make or declare 
a Law without my conſ ent. „„ ͤ é 


Then the Lord Keeper ſaid, It is his Majeſty's pleaſure that this Sef. 
fion now end, and that the Parliament be prorogued till the 20th of Ocho 


In the following Seffions, viz. Wedneſday, January 21/0, it was ordered 
that Mr. Seiden — others ſhould ſee if 0g Thom 555 and his Ma- 
jeſty's anſwer thereunto were inrolled in the Parliament Rolls, and the 
Courts at We/tminfler, as his Majeſty ſent them word the laſt Seffion they 
ſhould be; and alſo in what manner they were entered; which was done 
accordingly : and Mr. Selden made report to the Houſe, that his Majeſty's 
Speech made the laſt day of the Seſſion in the Upper Houſe is alſo tered 
by his Majeſty's command, Et, „ 

Hereupon Mr. Pym moved, that the debate hereof ſhould be deferred till 
Tueſday next, by reaſon of the fewneſs of the Houſe, - 


Sir Jahn Elliot.] This which is now mentioned, concerns the honour 
of the Houſe, and the Liberty of the Kingdom; it is true, it deſerves to 
be deferred till there be a full Houſe, but it is good to prepare things, I 
find it is a great point; I deſire a ſelect Committee may enter into conſi- 
deration thereof, and alfo how other Liberties of the Kingdom be invaded, 
I find in the country the Petition of Right printed indeed, but with an an- 
ſwer that never gave any ſatisfaction: I defire a Committee may conſider 
thereof, and preſent it to the Houſe, and that the Printer be ſent for, to 
give 1 to the Houſe, by what warrant it was printed. Which 


Mr, Selden.] For this Petition of Right, it is known how lately it hath 
been violated ſince our laſt meeting; the Liberties for life, perſon and 
freehold, how they have been invaded ; and havenot ſome been committed, 
contrary to that ? Now we, knowing theſe invaſions, muſt take notice of 
it. For Liberties, for State, we know of an order made in the Exchequer, 
that a Sheriff was commanded not to execute a replevin, and men's goods 
are taken and muſt not be reſtored. Whereas no man ought to loſe life, 
or limb, but by Law; hath not one lately loſt his ears (meaning Savage) 
that was cenſured inthe Star-Chamber by. an arbitrary ſentence and 5ud 


” 
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| ment? Next, they will take away our arms, and then our lives. Lerall 


ſee we are ſenſible of theſe cuſtoms creeping upon us: let us make a juk 
preſentation hereof to his Majeſty, _ 


Norton the King's Printer was brought to the Bar, and aſked by what 
warrant the additions to the Petition were printed? He anſwered, that 
there was a warrant (as he thought) from the King himſelf. And being 
aſked whether there were not ſome copies printed without additions, he 
anſwered, there were ſome, but they were ſuppreſſed by warrant. 


Sir Jobn Elliot deſired ſome clearer ſatisfaction might be made, and that 
he might anſwer directly by what warrant. Whereupon he was called in 
again: who ſaid, he did not remember the particular, but ſure he was there 
was a watrant, | | | 


Mr. Selden reported from the Committee concerning the printing of 
the Petition of Right, that there were printed 1500 without any addition 
at all, which were publiſhed in the time of the laſt Parliament: but fince 
the Parliament, other copies have been printed, and theſe ſuppreſt and 
made waſte paper ; which the Printer did, as he faid, by command from 
Mr. Attorney, which he received from his Majeſty. And the Printer 
further ſaid, That the Attorney was with the Lord Privy-Seal at WÞ:tebal, 


| and there delivered unto the Printer ſundry papers, with divers hands to 


them, and on the backſide was endorſed thus, 


e will and command you, 
that theſe copies be printed. | 


Which putan end to this grand affair, 
XVII. Pre- 
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XVII. Proceedings againſt William Seroud, Eſq; Walter Long, Eſq; Fobn Selden, Eſg; and others, 
nn Haben Carpus, * Regis. 1629. 5 Car. I. 


* 
: 


N Febraary 234, the Houſe of Commons being upon the debate of | Commons concerning Tinners : Aud although the AA be private, and extendeth 
() the buſineſs of the cuſtomers, who had ſeized s belonging to | to them alone, yet it was no more than all other Parliament-men, by privilege of 
Mr. Rolls, a Member of the Houſe, diſſolved themſelves into a | the Houſe, ought to have, viz. Freedom of Speech concerning thoſe matters de- 
rand Committee, and at laſt reſolv'd, | hated in Parliament by a Parliamentary courſe. ; 
N That Mr. Rolls, a Member of the Houſe, ought to have privilege of perſon The reſt of the queſtions Mr. Attorney was wiſhed to ſet down in writ- 
and goods ; but the command of the King is ſo great, that they leave it to W another day. | | 
the — 71 | pon Monday following, all the Judges met again, and then Mr. At- 

After which, the King's meſſage, in juſtification of the farmers and offi- | torney propoſed theſe queſtions: 5 
cers of the cuſtoms, was taken into conſideration; which occaſioned warm 1. Whether if any Subject hath received probable information of any Treaſon 
debates, and the Speaker being moved to put the queſtion then propos d, or treacherous attempt or intention againſt the King or State, that Subiect 
refus'd to do it, and faid, That he was otherwiſe commanded by the King. ought not to make known to the King, or his Majeſty's Commiſſioners, when 

'Then faid Mr. Selden, Dare not you, Mr. Speaker, * the Dueſtion when | thereunto he ſhall be required, what information he hath received, and the 
we command you If you will not put it, we muft fit ill; thus we ſhall never | grounds 1 z to the end the King being truly informed, may prevent the 
be able to do any thing. They that come after yau, may ſay, They have the | danger ® And if the ſaid Subject in ſuch caſe ſhall refuſe to be examined, or to 
Min command not to do it. We fit here by the command of the King under the | anſwer the queſtions which ſhall be demanded of him for further inquiry and dif- 
Great Seal, and you are, by his Majeſty, fitting in this Royal Chair, before both | covery of the truth, whether it be not a high contempt in him, puniſhable in the 
H.uſes, appointed for our Speaker ; and now you refuſe to * your Office. | Star-Chamber, as an offence againſt the general Fuſlice and Government of 

ereupon the Houſe (in ſome heat) adjourned till Wedneſday next. the Kingdom? 

On Medneſday the 25th of February, both Houſes, by his Majeſty's com- Sol. The reſolution and anſwer of all the Juſtices, That it is an offence 
mand, were adjourned until Monday morning the 2d of March. puniſhable as aforeſaid, ſo that this do not concern himſelf, but another, 

Monday the 2d of March, the Commons met, and * the Speaker to | nor draw him to danger of Treaſon or Contempt by his anſwer. 

t the Queſtion ; who-ſaid, I have @ command from the King to adjourn till 2. Whether it be a good anſwer or excuſe, being thus interrogated, and re- 
March the 10th ; and put hy xr And endeavouring to go out of the | fuſing to anſwer, to ſay, That he was a Parliament-man when he received 
Chair, was notwithſtanding held by ſome Members (the Houſe foreſeeing | the information, and that he ſpake thereof in the Parliament-houſe : and 
a diſſolution) till a proteſtation was publiſhed in the Houſe; 1. Againſt | therefore the Parliament being now ended, he refuſed to anſwer to any 
Popery and Arminianiſm. 2. Againſt tunnage and poundage not granted | ſuch queſtions but in the Parliament-houſe, and not in any other place? 
by Parliament. 3. If any Merchant yield or pay tunnage and pound- Sol. To this the Judges, by advice privately to Mr. Attorney, gave this 

e not granted by Parliament, he ſhould be reputed a betrayer of the | anſwer, That this excuſe being in nature of a Plea, and an errour in judg- 
Liberties of England. | ment, was not puniſhable, until he were over-ruled in an orderly manner 

Hereupon the King ſent for the Serjeant of the Houſe ; but he was de- to make another anſwer ; and whether the party were brought in Ore tenus, 
tained, the door being lock'd : Then he ſent the Gentleman- Uſher of the | or by information, for this Plea he was not to be puniſhed. 

Lords Houſe, with a meſſage; and he was refuſed admittance, till the ſaid 3. Whether a Parliament-man, committing an offence again}! the King or 
Votes were read. And then in much confuſion the Houſe was adjourned | Council not in a Parliament way, might, after the Parliament ended, be puniſhed 
to the 10th of March. Nevertheleſs his Majeſty, by Proclamation, dated | or not? 

the 2d of March, declares the Parliament to be diſſolved. $21, All the Judges, una voce, anſwered, he might, if he be not puniſh- 

( Though the Proclamation was not publiſhed till the roth) and the day | ed for it in Parliament; for the Parliament ſhall not give privilege to any 
following, (the 34) Warrants were directed from the Council to De»zil | contra morem Parliamentarium, to exceed the bounds and limits of his place 
Hilles, Eſq; Sir 2 Hobart, Sir Jobn Elliot, Sir Peter Hayman, John Sel- and duty. And all agreed, That regularly he cannot be compelled out of 
den, William Coriton, Walter Long, William Stroud, Benjamin Valentine, | Parliament to anſwer things done in Parliament in a Parliamentary courſe ; 
Eſqrs; commanding their perſonal appearance on the morrow. At which | but it is otherwiſe where things are done exorbitantly, for thoſe are not 
time, Mr. Helles, Sir Jahn Elliot, Mr. Coriton, Mr. Valentine appearing, | the acts of a Court. | 
and refuſing to anſwer out of Parliament what was ſaid and done in Par- 4. Whether if one Parliament-man alone fhall reſolve, or two or three ſhall 
liament, were committed cloſe priſoners to the Tower; and Warrants were | covertly 1 to raiſe 7 7 ſlanders and rumours againſt the Lords of the 

iven (the Parliament being ſtill in being) for the ſealing up of the Stu- | Council and Judges, not with intent to queſtion them in a legal courſe, or in a 
dies of Mr. Holles, Mr. Selden, and Sir John Elliot. But Mr. Long and | Parliamentary way, but to blaſt them, and to bring them to hatred of the pec- 
Mr. Stroud not then, nor for ſome time after appearing, a Proclamation | ple, and the Government in contempt, be puniſhable in the Star-Chamber after 
ifſued forth for the apprehending of them. the Parliament is ended? 

The King purpoling to proceed againſt the Members of the Houſe of Sol. The Judges reſolve, That the ſame was puniſhable out of Parlia- 
Commons, who were committed to priſon by him in the Star-Chamber, | ment, as an offence exorbitant committed in Parliament, beyond the office, 
cauſed certain queſtions to be propoſed to the Judges upon the 25th of | and beſides the duty of a Parliament- man. | 
April. | 
3 all the Judges met at Serjeants- Inn by command from his There was another queſtion put by Mr. Attorney, viz. 

Majeſty, where Mr. Attorney propoſed certain queſtions concerning the IV hether if a man in Parliament, by way of digreſſion, and not upon any oc- 

offences of ſome of the Parliament- men committed to the Tower, and other ¶caſion ariſing concerning the ſame in Parliament, ſhall ſay, The Lords of the 

priſons: At which time, one queſtion was propoſed and reſolved, viz. | Council and the Judges had agreed to trample ubon the Liberty of the Subject, 

That the Statute of 4. H. VIII. intitled, An Act concerning Richard Strode, | and the Privileges of Parliament, he were puniſhable or not! 

was a particular At of Parliament, and extended only to Richard Strode, The Judges deſired to be ſpared to make any anſwer thereunto, becauſe 

end to thoſe perſons that had joined with him to preſer a Bill to the Houſe of it concerned themſelves in particular *. | # 
he 


Nan in his Collections, Vol. IT. p. 374, ſays, There were ſeveral queſtions propos'd to the three Chief. Judges about matters in Parliament, to which they gave theſe 
anſwers ; which heing ſomething different from what is above, are here inſerted, 


Quere I. Whether a Parliament-man, offending the King criminally or contemptuouſly in the Parliament- houſe { and not then puniſhed ), may not le puniſhed out of Parliament ? 

Anſwer. We conceive, That if a Parliament- man, exceeding the privilege of Parkiament, do criminally or contemptuouſly offend the King in the Parliament-houſe (and 
not there puniſhed) may be puniſhed out of Parliament. ; 

Quere II. ether the King, as he hath the poaver of calling and diſſolving a Parliament, hade not alſo an abſulute poauer to cauſe it to be adjourned at his pleaſure ? 

Anſewer. We conceive, That the King hath the power of commanding of adjournments of Parliaments, as well as of calling, proroguing and diſſolving of Parliaments : But 
for the manner thereof, or the more particular anſwer to this, and the next ſubſequent queſtion, we refer ourſelves to the precedents of both Houſes. 

Quere III. I hether, if the King do command an adjournment to be made, he hath not alſo power to command all further proceedings in Parliament tn ceaſe at tha! time? 

Quzere IV. Whether it be not a high contempt in a Member of the Houſe, contrary to the King's expreſs commandment, contemptuoufly to oppoſe the adjournment * 

Anſever. The King's expreſs commandment being ſignified for an adjournment, if any after that ſhall contemptuouſly oppoſe it, further, or otherwiſe than the privilege 
of the Houſe will warrant ; this we conceive to b: a great Contempt. 

Quære V. //hether, if a fexv Parliament-men do conſpire together, to flir up ill affrctions in the People againſt the King, and the Government, and to leave the Parliament with 
ſuch a looſe, and by avords or auritings put it in execution, and this not puniſhed in Parliament, it be an offence puniſhable out of Parliament? 

Anſwer. We conceive this offence to be puniſhable out of Parliament. 

Quezre VI. Whether, if ſome Parliament-men fhall conſpire together to publiſh papers containing falſe and ſrandalous rumours againſt the Lords of the Priaiy- Council, or any one or 
more of them, not to the end to queſtion them in a legal or Parliamentary way, but to bring them into hatred of the People, and the Government into Contempt, and to make diſcord 
between the Lords and Commons; is not this an offence puniſhable out of Parliament ? 

Anſever. We conceive this alſo to be an offence puniſhable out of Parliament. | | 

Quere VIE If two or three or more of the Parliament ſhall conſpire io defame the King's Government, and to deter his Sulljecla from obeying or aſſiſting the Ting; 6/ what nature 
this offence is! | 

3 The nature and quality of this offence will be greater or leſſer, as the cireumſtances ſhall fall out, upon the truth of the ſact. 

Quere VIII. Can any privilege of the Houſe warrant a tumultuous Proceeding ? 

F Anſever. We humbly conceive, that an earneſt, though a diſorderly and confuſed proceeding in ſuch a multitude, may be called tumultuous, and yet the privilege of the 
oute may warrant it. J 

Wie in all humbleneſs are willing to ſatisfy your Majeſty's Command, but until the particulars of the fact do appear, we can give no direQer anſwers than before. 

And particularly as to the ſecond Quære, _—_ the King's power of adjourning as well as calling and diſſolving of Parliaments, theſe following Parliamentary precedents 
were given in. BS 

Mercur. 4. Aprilis, 1 Jac. Sef. 1. Mr. Speaker pronounceth his Majeſty's pleaſure of adjourning the Houſe till the 1 12h of April (and it was ſo done). 

Jovis 18 Dec. 1606. The Lords by their Meſſengers ſignified the King's Pleaſure, that the Seſſion ſhould be adjourgcd till the 10th of February following. 

Upon this Meſſage Mr. Speaker adjourned the Houſe according to his Majeſty's ſaid Pleaſure. ; 
Martis 31 Martii 1607. The Speaker delivered the King's Pleaſure, that the Houſe ſhould be adjourned till Monday the 20th of April following. 

Mereuri 20 Mali 1607. Mr. Speaker ſigniſied the King's Pleaſure about nine o'Clock to adjourn the Houſe till the 2744 of the ſame month. 

And the 2774 of May, he being challenged for adjourning without the privity of the Houſc, he excuſcth jt, and ſaith, as the Houſe had power to adjourn themſclves, fo the 
King had a ſuperior power, and by his command he did it. | 
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The next day Mr, Attorney put the Judges another Caſe. | 7 
It is demanded of a Parliament-man, being called Ore tenus, before the 
Court of Star-Chamber,., being charged, that he did not ſubmit himſelf to 
examination for ſuch things as did concern the King and the Government 
of the State, and were:afirmed to be done by a third perſon, and not by 
himſelf; 
d becauſe he had privilege of Parliament t: 
Paths thi Court will nat — this Plea as erroneous, and thut he ought 


f 
— 
4 


. 
I 
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o male d further; anſwer? 1 en LO AO PINE 
Aa. ft naps whe for the King and the Party not to 1 
Oro tenus, becauſe it being a point in Law, it is fit to hear Counſel before 

it be over-ruled; and upon an Ore tenus, by the Rules of Star- Chamber, 
Counſel ought not to be admitted; and that it would not be for the ho- 
nour of the King, nor the ſafety. of the Subject, to proceed in that man- 
[But the King dropped the Proceedings againſt them in the Star- 

Car. upon an Habuas Corpus of this Court to bring the body of 

troud, Eſq. with the cauſe of his impriſonment, to the Marſhal 
of the King's\Bench \, it was returned in this manner: 193) OA CO IE 


„% , That Mr. William Stroud was committed under cuſtody by virtue of 
* 4 4 certain Marrant under the hands of twelve the Lords of the "Privy- 
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A een, Council of the King. The tenour of which Warrant followeth in theſe 


words: 


uu are to take bnowledge, That it is his Majeſty's pleaſure and commandment, 
that you take into your cuſtody the body of William Stroud, Eſq; and keep him 
cloſe priſoner till you ſhall receive other order, either 2 his Majifly, or this 
Board : for ſo doing, this ſhall be your Warrant. ted this 2d of April, 
1629. And the direction of the Warrant was, To the Marſhal of the King's 
Bench, or bis Deputy. = 

He is alſo detained in priſon by virtue of a Warrant under his Majeſty's 
hand; the tenour of which Warrant followeth in theſe words: 


DR | 

Phereas you have in your cuſtody the body of William Stroud, E/q. by War- 
rant of our Lords of our Privy-Council, by our ſpectal command, you are to take 
notice, that this Commitment was for notable Contempts by him committed againſf 


LY 
4 


our Self and our Government, and for flirring up Sedition againſt us; for which . 


you are 10 detain him in your cuſtody, and to keep him cloſe priſoner, until our 
. be further known concerning his deliverance. 
riven at Greenwich, the 7th of May, 1629. in the fifth year of our 
Reign. . | 

The direction being, To the Marſhal of our Bench for the time being, & 
he ſunt cauſe captionis & detentionis prædicti Gulielmi Stroud. 

And upon another Habeas Corpus to the Marſhal of the Houſhold, to 
have the body of Waiter Long, Elq. in Court, it was returned according 
as the return of Mr. Stroud was. | | 

Mr. Aſt, of the Inner-Temple, of Counſel for Mr. Stroud; and Mr. 
Maſon of Linceln's- Inn, of Counſel for Mr. Long; argued againſt the in- 
ſufficiency of the Return. | | 

Mr. Afb. That the Return was inſufficient. The Return conſiſts upon 
two Warrants, bearing ſeveral dates, which are the cauſes of the taking 
and detaining of the priſoner. For the firſt Warrant, which is of 
the Lords of the Council, that is inſufficient ; becauſe no cauſe is 
ſhewn of his commitment, which is expreſly againſt the reſolution of 
the Parliament, and their Petition of Right, in the time of this King, 
which now is, to which he had likewiſe given his aſſent; ſo his taking by 
virtue of the ſaid Warrant is wrongful. And for the ſecond Warrant, it is 
inſufficient alſo, and that notwithſtanding it be the King's on; for the King 
himſelf cannot impriſon any man, as our Books are, to wit, 16 H. VI. 
F. Monſtrance de faits. 1. H. VII. 4. Huſſey reports it to be the opinion 
of Marktam, in the time of Edw. IV. and Forteſcue in his Book, de laudi- 
bus Legum Anglia, cap. 18. And the reaſon given, is, becauſe no action 
of falſe impriſonment lies againſt the King, if the impriſonment be 
wrongful ; and the King cannot be a wrong doer. The Statute of Mag- 
na Charta is, That no Freeman be impriſoned but by the Law of the 
Land. And it appears by theſe Books, that it is againſt the Law of the 
Land that the King ſhould impriſon any one. 

2. Admit that this be only a ſignification and notification given by the 
King himſelf, of the commitment of the priſoner ; yet it ſeems that that 
ſignification is of no force, 1. Becauſe the words are-general and uncer- 
tain fer notable contempts. There are in the Law many con- 
tempts of ſeveral natures ; there are contempts againſt the Common Law, 
againſt the Statute Law; contempts in words, geſtures, or actions. And 
it appears not to the Court of what nature theſe contempts were. — 
Notable Every contempt which is made to the King is notable. 
Againſt our Government Contempt which is committed in a Court of 
Record or Chancery, is a contempt againſt the Government of the King, 
to wit, becauſe they diſobey the King when he commands them by his 
Writs, Coke 8. 60. a. Beecher's Cate. The laſt words of the Return are, 
or Teen up of ſedition againſt us----which words likewiſe are inde- 
finite and general. I find not the word edition in our Books, but taken 
adjectively, as ſeditious Books, ſeditious News, &c. In the Statute of the 
1 / and 24 Phil. and Mary, cap. 3. the words are, F any perſon ſhall be 
convicted, NC. oor peaking, SC. any falſe, ſeditious, or flanderous news, ſay- 
ing of tales of the Queen,. &c. he ſhall liſe his ears, or pay tool. There the 
penalty impoſed upon ſuch ſedition is but a fine. Cote 4. Lord Cromwel's 
Caſe, p. 13. where ſedition is defined to be ſeorſum itio, when a man takes 
a courſe of his own. And there it is ſaid, that the words,---maintain ſe-; 
dition againſi the Queen's proceedings: -ſhall be expounded according to the 
coherence of all the words, and the intent of the parties. So that it is 
plain, that there is a ſedition that is only fineable, and which is no cauſe 
of impriſonment without Bail: And what the ſedition is that is here in- 
tended, cannot be gathered out of the words, they are ſo general. 
againſi Us---thoſe words are redundant, for every ſedition is againſt the King. 
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put theſe Caſes: 18 E. III. A man was indicted, quis 


r it 1s too 8 and there are ſchiſms of divers kinds. 3 
E. III. a. Becauſe the Clerk is im, it is no you cauſe for the'Biſh 
to refuſe him. 8 and 9 EIL. Dy. 254. The Biſhop of N. refuſeth one, 
becauſe he was à haunter of taverns, &c, for which, and divers other 
crimes, he was unfit; held that the laſt words are $0 general and incet- 
tain- 40 E. III. 6. In the tender of a marriage, and refuſal of the heir, 
he ought to alledge a certain cauſe of refuſal, whereupon iſſue may 
taken. Coke 8. 68. Trollep's Caſe, to ſay, That the plaintiff is excommu- 
nicated for divers contumacies, -ſhall not diſable him, without ſhewin 
ſome-cauſe in ſpecial of the excommunication, upon which the Court ma 
| Judge whether it were juſt or no: ſo here. And he concluded with 2 
Caſe: that was reſolved, Hill. 33 Flix. Peak and Paul the Defendants ſaid 
of the Plaintiff, Thou art a mutinous and ſeditious man, and maintaineſ 
ſedition againſt the Queen; and the words adjudged not actionable. 
Mr. Maſon (afterwards Recorder of Linden) moved alſo, That the Re. 
turn was infufficient,' For the firſt Warrant, That he was committed by 
command of the King, ſignified by the Privy-Council, 1 will not argue 
that, becauſe it was claimed as an ancient Right pertaining to the Sub- 
ject in the Petition of Right, whereto the King himſelf hath given his 
conſent. /' For the ſecond Warrant, the Return is,------for firing up ſe- 
dition againſt us and aur Government. Sedition is not any determined offence 
within our Law; our Law gives definitions or deſcriptions of other offen- 
ces, to wit, of Treaſon, Murder, Felony, &c. but there is no crime in 
our Law called Sedition. It is defined by a Civilian to be Seditio, or Se- 
cefſio, cum pars Rerpublice contra partem inſurgit ; fo that Sedition is nothing 
but diviſion, Bra#on and Glanvile have the word Seaitio generally. Be- 
fore the Statute of 25 E. III. cap. 2. it was not clear enough what thing 
was I reaſon, what not; by which Statute it is declared what ſhall be 
called T reafon, and that the Judges ſhall not declare any thing to be 
Treaſon, that is not contained within the ſaid Statute, but it ſhall be de- 
clared only by Parliament. And that Statute ſpeaks not of Sedition, 
nor the Statute of 1 H. IV. cap. 10. which makes ſome things 'T reaſon, 
which are not contained within the ſaid Statute of 25 E. III. The Sta- 
tute of 1 E. VI. cap. 12. takes away all intervenient Statutes, which de- 
clared new T reaſons; and the ſaid Act declares other things to be Trea- 
ſon, but mentions not Sedition. Sedition is the quality of an offence, 
and is oftentimes taken adverbially, or adjectively. To raiſe tumults or 
treſpaſſes is Sedition, Trin. 21 E. III. rot. 23. B. R. Garbart's Caſe 
a man was indicted, becauſe in the high- ſtreet he took J. S. there, being 
in hoſtile manner, and uſurped over him royal power, which is manifeſt 
Sedition ; and there it was but an indictment of treſpaſs. Mich. 20 E. I. 
rot. 27. One that was Surveyor of the wood-work for the King, was in- 
dicted for ſtealing of timber, and detaining wages (ridding Carpenters 
wages) by one that was but a boy; and this is there termed Sedition, and 
yet it was but a petty felony. Mich. 42 E. III. rot.65. B. R. R. Pope was 
appealed by the wife of J. S. becauſe he feloniouſly and ſeditiouſſy murdered 
J. S. and ſeditiouſſy was there put in, becauſe it was done privily. By which 
caſes it appears, that Sedition is not taken as a ſubſtantive, ſo that it may be 
applied to treaſon, treſpaſs, or other offences. By the Statute of 2 H. IV. 
cap. 15. there is a puniſhment inflicted for the raiſing of ſeditious doctrine, 
and yet no puniſhment could have been inflicted for it until the ſaid Sta- 
tute; and yet it was ſeditious, as well before the ſaid Statute as after. And 
this appears alſo by the Statute of 1/7 and 2d of Philip and Mary, cap. 3. 
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which hath been cited. The Statute 13 Eliz. cap. 2. recites, that divers 4 
ſeditious and evil-diſpoſed perſons, c. obtained bulls of reconciliation 15 


from the Pope, which offence was made Treaſon by the ſaid Statute, (for 
it was not before, and yet there was ſedition) and by the ſaid Statute, the 
aiders and abettors are but in the caſe of Premunire. By the Statute of 45 


13 Eliz. cap. 1. for the avoid ing of contentious and ſeditious titles to the 3 | 
Crown, it is enacted by the ſaid Statute, That he that ſhall declare the ſuc- 5 
ceſſor of the King, ſhall forfeit the moiety of his goods, c. ſo that the 2 
ſaid offence, although it be ſeditious, is not treaſon by the Common Law, 5 N 
nor is it made treaſon by the Statute of 25 E. III. nor by the Statute of of 
13 Eliz, By the Statute of 23 Elix. cap. 2. he that ſpeaks ſeditious or the 
ſlanderous news of the Queen ſhall loſe his ears, or pay 200/. and the ſecond = 
offence is made felony, The Statute of 35 Eliz. cap. 1. is againſt ſedi- 5 
tious ſectaries, which abſent themſelves from the Church; they are to be 5 gi 
puniſhed 10%. by the month. Out of all which Statutes it may be col- thi 
lected, that the word Sedit:on is taken variouſly, according to the ſubject "5 
in hand. And Ce 4. 13. Lord Cromwel's Caſe, Seditious is referred to SY 
doctrine, There are offences more high in their nature than Scdition, Wil 5-;. 
which were not treaſon, unleſs ſo declared by Act of Parliament. Every *: 
rebellious Act is Sedition, yet if ſuch Acts be not within the Statute of 1 
25 E. III. they are not treaſon. 17 R. II. cap. 8. Inſurrection of villeins * 
and others is made treaſon; which proves, that before this Act it was Juf 


not treaſon. And this Act of 17 R. II. is repealed by the Statute of 1 
H. IV. By the Statute of 3 and 4 E. VI. cap. 5. to aſſemble people to 
alter the Laws, is made treaſon, if they continue together an hour after 
Proclamation made. This afſembly of people was Sedition at the Common 
Law; and the very aſſembly, if they after diſſolve upon Proclamation 
made, is not treaſon by the A Statute, By the Statute of 14 £Eliz.cap.ls 
it is made felony, maliciouſly and rebelliouſly to hold from the Queen 
any Caſtles, &c. but becauſe this relates not to the Statute of 25 E. III. 
it 1s not treaſon. 2. It ſeems clearly, that this caſe is within the Petition 
of Right, in which Magna Charta, and the Statutes of 25 and 28 E. III. 
are recited. The grievance there was, that divers have been impriſoned with- 
out any cauſe ſnewed, to which they might make anſwer according to the 
law. And upon this return, nothing appears to be objected to which he might 
anſwer. It appears not what that Act, which is called Sedition, was. This 1s 


a 
Feneris 30 Martii 1610, His Majeſty's Pleaſure to adjourn from Tue/day till Monday ſevennight, 


11 July, The King by Commitlion adjourneth the Lords Houſe. Mefengers ſent to the Commons. They ſend by. Meſſengers of their own to the Lords, that they uſe 


to adjourn themſelves, ; 
The Commillion is fent down, Mr. Speaker adjourneth the Houſe till the firſt of 4g. 


26 Febr. 4 Gar. Mr. Speaker ſignifieth his Majeſty's Pleaſure, that the Houſe be preſently adjourned till Monday next, and in the mean time all Committees and other 


proceedings to ceaſe. 5 | 
And thereupon Mr. Speaker in the name of the Houſe adjourned the ſame accordingly. 
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the very grief intended — — Nr 


1 ing to Law. | 
e flander, or What it was at all. The words are Sedi- 


| this. helps not, for every offence is againſt the 

Kin; 8 — and Dignity z that which diſturbs the Com- 
| 8 againſt the King; ſeditious Doctrine is ſedition againſt the 
King as is before ſaid. In 2 H. VI. vide preſtrat. fol. 19. the -ords and 
Commons deſire the King, that Willi.m de la Pool may be committed for 
divers; Treaſons, and ſundry other heinous crimes; and the petition held 
ot good, becauſe too general : whereupon they exhibit particular Articles 
- 101 him. And therefore upon the whole matter prayed, that Mr. 


= 


Fon — be diſcharged from his impriſonment... 


her day, Berkley and Davenport, the King's Serjeants, arguedfor 

th Bn that his 5 was ſufficient in Law to detain them in priſon. 
Berkley began, and ſaid, That the caſe is new, and of great weight and 
conſequence ; and yet, under favour, the Prerogative of the King, and the 
Liberty of the Subject, are not mainly touched therein; for the caſe is not 
o — eral as it hath. been made, but particular upon this particular re- 
turn. The Liberty of the Subject is a tender point, the right whereof is 
reat, juſt, and inviolable, The Prerogative of the King is an high point, 
- which every Subject ought to ſubmit. I intend not to make any diſ- 
courſe of the one or the other, I will only remember what the King hath 


| Right; to wit, that the People's Liberties ſtrengthen the King's 
8 and that the . is to defend the People's Li- | 
berties. This may ſettle the hearts of the people concerning their Liber- 
ty. The way which I intend to treat in my Argument, is, to anſwer the 
objections and reaſons which have been made, and to give ſome reaſons, 
whereby this Return ſhali be ſufficient. ; | 

The objections which have been made are reducible to four heads : 

1. By what the Priſoner here ſhall be ſaid to be committed and detained, 

2. That this Commitment is againſt the Petition of Right. 

3 That th cauſe which is here returned is general and incertain. 


4. That the offences mentioned in the Return are but fineable; and 


| therefore, notwithſtanding them, the party is bailable. 


For the firſt, it hath bren objected, T hat the Commitment here was by 
the Lords of the Privy-Council, and the ſignification of this cauſe is by 
the King himſelf. But I ſay, that there is a further matter in the Return; 
for the Lords of the Council do it by the command of the King, and they 
only purſue this command. I will not diſpute whether the Lords of the 
Council have power to commit an offender or na, it is common in expe- 
rience, 32 H. VI. 28. Poigne's caſe is expreſs in it. And in the Petition 
of Right it is admitted, that they may commit. And this is not alledged 
there for a grievance, but the grievance there, was, becauſe the particular 
charge of commitment was not ſhewed, Some Books have been objected 
to prove, that the King, though in perſon, cannot commit any perſon ; 
16 H. VI. F. Monſtrance de faits 182. But the authority of that Book 
vaniſheth, if the caſe be put at large, which was in treſpaſs for cutting of 
trees. The Defendant ſaid, That the place where, &c. is parcel of the 
Manor of D. whercof the King is ſeized in Fee, and the King commands 
us to cut. And the opinion of the Court was, that this is no plea, with- 
out ſhewing a ſpecialty of the command of the King. And there the 
whole Court ſays, That if the King command me to arreſt a man, where- 
by 1 arreſt him, he ſhall have treſpaſs or impriſonment againſt me, altho* 
it be done in the preſence of the King. That the following words are to 
be underſtood, that the principal caſe was of one command of the King by 
word, and then ſuch command by word to arreſt a man is void, And 
1 H. VII. 4. was objected; Hufſ'y ſays, that Markham ſaid to King Edw. 
IV. that he cannot arreſt a man for ſuſpicion of Treaſon or Felony, be- 
cauſe if he do wrong, the party cannot have his action. To this I ſay, 
That the Book there is to be underſtood of a wrongful arreſt, for there it 
is ſpoken of an action of falſe impriſonment; and a wrongful arreſt can- 
not be made by the King. 

2. It ſtands not with the dignity of the King to arreſt any man. Cle, 
4. 73. The King makes a leaſe for years, rendering rent, with condition 
ot re-entry for non- payment; he ſhall take advantage of the condition 
without any demand; and the reaſon there given, is, that a decorum and 
conveniency might be obſerved. So it is not unf for the King in 
perſon to arreſt any man, but the King may command another to do it. 
Bracton 1b. 2. de acquirendo ref um Domino, fol. 55. ſays, That the Crown 
of the King is todo juſtice and judgment, and facere pacem, without which 
the Crown itſelf cannot ſubſiſt. Several conſtructions are to be made up- 
on thoſe ſeveral words, — and the laſt words ——facere pacem im- 
ply, that the King hath a coercive power. Britton F. I. amongſt the Er- 
rata. The King ſaid, Becauſe we are not ſufficient in perſon to do uy 
thing, we divide the charge into many parts. We are the people's Juſ- 
tice, and a Juſtice implies one that hath power to do Juſtice in every kind, 
| to wit, by impriſonment, or otherwiſe. 20 H. VII. 7 Cote 11. 85. it is 
ſ.id, That the King is the Chief- Juſtice. And Lambert, in his Zu/lice of 
Peace, fol. 3. ſays, That in ancient hiſtories, the Chief- Juſtice of England 
is called Capitalis Fufticiarius & Prima Juſticia, after the King in Eng- 
land. So that the King hath the ſame power of Juſtice, as he Chief- 
Juſtice had. This impriſonment here, which is before conviction for 
any offence, is not uſed toward the Subject as impriſonment for any fault, 
but is rather an arreſt or reſtraint to avoid further inconveniencies. 14 H. 
VII. 8. A Juſtice of Peace may arreſt men riotouſly aſſembled, for pre- 
vention of further miſchief. And the Book alſo ſays, That he may leave 
bis ſervants there to. arreſt men, for ſafeguard of the Peace, It is a caſe 
well known, that if a houſe be ſet on fire, every man may pull down the 
next houſe, for prevention of a greater miſchief; ſo it ſeems concerning 
the Incendgiarics of State, they ought to be reſtrained and ſuppreſt, leſt 
others ſhould be.ſtirred up by them to the ſame combuſtion. 22, / 56. and 
22 E. IV. 45. in falſe impriſonment the Defendant juſtifies, becauſe the 
Plaintiff was mad and out of his wits, and that he had done ſome harm, 
and that he had bound and beat him to avoid further harm, which might 
have happened by his madneſs; .and the juſtification was held good. So 


uſe his coercive power againſt thoſe that are enraged. The objection was, 


t appears not whether this were à ſeditious 


determined upon them both, in his ſpeech which he made upon the Peti- 


is it in matter of Government; to avoid commotions, the King ought to 
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(222) 
that this courſe was againſt the Petition of Right. But I. anſwer, That 


this caſe. is out of the words of that petition; the words of the petition were, 


— Whereas by the Statute called; the great Charter, and by the Statute of 
28 E. III. no Freeman may be taken or impriſoned ;—yet againſt the te- 
nour of the ſaid Statute, &c. divers of your Subjects have of late been im- 


priſoned, without any cauſe ſhewed z and when for their deliverance, c. 


they were brought before the Juſtices by Writs of Habeas Corpus, there to 
undergo and receive as the Court ſhould order, and their Keepers com- 


manded to certify the cauſe of their detainer, and no cauſe was certified, 
' but that they were detained by your Majeſty's ſpecial command, ſignified 


by the Lords of your Council; and yet were returned back to ſeveral pri- 
ſons, without being charged with any thing to which they might make an- 
ſwer according to mm Theſe laſt words are obſervable, without be- 
ing charged with any thing to which they might make anſwer——theſe 
words do not refer to the return of the * Corpus; for the cauſe re- 
turned therein cannot be traverſed, g H. VI. 54. but the Court took it as 
true. But the ſetting forth of the cauſe, and the anſwer to the ſame cauſe, 
is to be upon other proceedings, to wit, upon the Indictment for the of- 
fence, or otherwiſe. And there is a great difference between the return of 
a Writ to which a man may anſwer, and the return of an Habeas Corpus, 
10 E. IV. C. 3 H. VII. 11. are, that if the Sheriff return Reſcous, all cer- 
tainties of every circumſtance ought to be ſhewed; becauſe it is fitting, 
that a thing certain be brought into judgment. And upon ſhewing of the 
grievance, as above, the Petition is, that no Freeman, in any ſuch manner 
as before is mentioned, be impriſoned or detained ; ſuch, and it hath relation 
to ſuch impriſonment, which is mentioned in the premiſſes. And impri- 
ſonment mentioned in the Premiſſes of the Petition, is, where no cauſe at 
all was mentioned ; then where any cauſe is ſhewed, is out of the Petition, 
and that ſuch is the word relative, appears by Coke 11. 62. where many 
caſes are put to the ſame purpoſe, which ſee, - 

The third objection was, That the Return was general and uncertain. 
The Counſel on the other fide had divided the words of the Return, but 
that is to offer violence thereto; for an expoſition ſhall not be made by 
fractions, but upon the whole matter. For the firſt words, —notable con- 
tempts—1t hath been ſaid, that the addition of the word notable is but to 
make a flouriſh: But I ſay, That notable is not the emphaſis of the Return, 
but it only expreſſeth the nature of the offence; and yet notable is a word 
obſervable by itſelf in the Law, and implies, that the thing is known and 
noted. By 27 E. I. Sheriffs ſhall be punithed, that let notorious offenders 
to bail; and by the Statute of 4 H. IV. cap. 3. a notorious or common 
Thief ſhall not make his purgation : and 26 E. III. 71. in a treſpaſs for 
falſe impriſonment, the Defendant ſaid, That the Plaintiff came ir.to the 
Town of Huntington, and becauſe he was ſeen in the company of R. de 
Thorby, who was a notorious Thief, he, as Bailiff of Hunting?44, took him 
upon ſuſpicion. I confeſs, that for contempts —is general, yea, it is genus 
generaliſſunum, and within the Petition of Right ; but the words are, 
againſt 2 It hath been ſaid, that this might be by irreverent 
words or geſtures, And our Government it hath been ſaid, that 
this might be by contempt to the King's Writ, or by Retraxit, as Beecher's 
caſe is, To this I anſwer, that thoſe words which are ſpoken to one pur- 
poſe, ought not to be wreſted to another; and this is againſt the common 


meaning of the words. Coke 4. Thou art a murderer, the Defendant ſhall ' 


not afterwards explain it to be a murderer of Hares, for the higheſt mur- 
W So here, the higheſt Government is intended. | 

4. It hath been objected, that———for /lirring up of ſedition againſt us 
may perhaps be but an offence fineable: but thoſe words joined with 
the former words, ſhew this to be an offence of the higheſt nature; ſedi- 
tion is a ſpecial contempt. And although ſedition in itſelf my be but a 


general offence, yet here it is, ——ſedition againſt us and our Government 


which makes it particular. It hath been confeſſed by one, that ar- 
gued on the other ſide, that there is a general in a erent Coke 4. p. 
75. Holland's cafe, there is the moſt general, and there is a general in par- 
ticular, as the State Eccleſiaſtical. Thirdly, There is more particular, as 
the Colleges, Deans, and Chapters. This being in a caſe of Return up- 
on Habeas Corpus, no preciſe certainty is required. In an Indictment, a 
certainty of all circumſtances is requiſite; in Pleading, a certainty is re- 
quired ; in Counts, a more preciſe certainty ; in Bars, a certainty to a com- 
mon intent is enough. There is not ſuch preciſe certainty required here 
as in Indictment or Count, becauſe the party ought to anſwer unto them ; 
nor ſo much certainty required in this as in a Bar, And the Return is not 
incertain ; for, as it is ſaid in Plauden 202, and 193. a thing is incertain, 
where it may be taken indifferently one way or the other, But where the 
intendment the one way exceeds the intendment the other way, it is not 
uncertain as it is here. The words are, = for notable contempts againſt us 
and our Government, and for flirring P of ſedition againſt us here is a 
certainty of intendment one way. T here are many Writs which are more 
uncertain than this Return here is, and yet good. The Writ concerning 
the taking of an Apoſtate is general, quod ſpreto habitu ordints ; and yet there 
are more forts of Apoſtacies. In the Writ concerning the amoving of a 
Leper, the words are general, and yet it appears by F. N. B. that there are 
two kinds of Lepers, one outward, and the other inward ; and for the lat- 
ter, the Writ concerning amoving a Leper. So the Writs concerning the 
burning of an Heretick, and concerning the burning of an Ideot, are ge- 
neral ; and yet there are ſundry kinds of Hereticks and Ideots alſo. But 
it hath been objected, that Sedition is not a law-term, nor known in the 
Law, of which the Judges can take no notice; but the words to expreſs 
offences of this nature, are Murder, Treaſon, Felony, &c. and that no In- 
dictment of ſedition generally was ever ſeen, To this I anſwer, perhaps it 
is true, that no Indidtment was ever ſeen made, becauſe the form of an 
Indictment is preciſe ; words of art are required therein, as appears in Dy- 
er 69. 261. Coke 4. p. 39. Vaux's caſe; yet in 5. E. VI. Dyer 69. it is ſaid, 
that Furatus implies oo cepit, altho* the contrary hath, been objected. 
In a Return, words by periphraſis are ſufficient, 'T he Warrant of a Juſ- 
tice of Peace to appreheng J. S. becauſe of prepenſe malice, interfecit F. D. 
is good enough, although there wants the word murdravit, In 5 K. II. 
F. Trial 54. Belknap ſays, That a miſcreant {hall forfeit his land. Out of 
which it may be gathered, that a man may be indicted for miſcreancy. 
And it ſeems likewiſe, that an Indictment of ſedition may be good, * in 
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17. Proceedings again 
ſome caſes it is Treaſon. I agree, Pete's caſe, which hath been objedted, : 
that for theſe words 4 fellow] no action lies, and 16 is, Cote 4. 
19. becauſe thoſe words do not import an Act to be done, but only an in- 
- CARE to do it; but if a man fay ſuch words of another, which im- 
port that he hath made ſedition, they are actionable, as it was reſolved in 
Phage and Badby's caſe, 24 Elia. Cote 4. 19. Thou he made a fein 
Sermon, am mel 3 to ſedition this day, adjudged actionable. So 
in the Lord Cremwel's, Coke 4\ 12, 13. the action would have lain 
for thoſe words, You [ke of thoſe that maintain ſedition dg the Nuten; 
proceedings, if there had not been another matter in the caſe. I agree, the 
caſe of 21 E. III. Sir John Garbyol's caſe, and 42 E. III. for in thoſe 
Caſes, ſedition was only, „ and ſhews an inclination only 
to do a ſeditious Act; and in ſuch ſenſe, ſedition may be applied to other 
offences than Treaſon. In 31 E. I. F. Gard. 157. Gardein in Socage made 
feofmerit of land which he had in ward, this is forfeiture, ſays the Book, 
for the Treaſon which he did to the ward; fo there, one thing is called 
Treaſon, which is =p; a breach of truſt, In an appeal of Mayhem, it is 
 felonict, and yet 6 H. VII. I. it is not Felony; but Felony is there only 
put to expreſs the heinouſneſs of the offence ; it is, as it were, a Felony. 
The Statute of 2 H. IV. 1 Mar. 13 Eliz. 35 Eliz. 17 R. II. 3& 4 E. VI. 
14 Eliz. which have been objected, have the word ſeditton, but not 
applicable to this caſe. -Bra#ton in his Book de Corona, ſays, fi quis, &c. 
If any by raſh attempt, plotting the King's death, ſhould act, or cauſe 
any to act, to the ſedition of the Lord the King, or of his army, it is 
Treaſon. And Glanvile, in as many words, ſays, That to do any thing 
in ſedition of the Kingdom, or of the army, is ger > And Bri- 
ton, fol. 16. it is High-Treaſon to diſinherit the King of the Realm, and 
ſedition tendeth to the diſinheritance of the King; for, as it hath been 
ſaid, Seditio eft quaſi ſcorſum. itis, when the people are ſever'd from the 
King: or it is, Separans a ditione, when the people are ſever'd from the 
power of the King. And in this ſenſe ſedition is no ſtranger in our 
rt and ſuch ſedition which ſevers the people from the King, is 
Treaſon. | . : 

But it hath been objected, That by the Statute of 25 F. III. the Par- 
liament ought only to determine what is Treaſon, what not. To this I 
anſwer, That upon the ſaid Statute, the poſitive Law had always made 
explication and expoſition. Br. Treaſon 24. the words are Compaſs or ima- 
gine the death of the King ; and there it is taken, that he that maliciouſly de- 
viſeth how the King may come to death, by words or otherwiſe, and does 
an act to explain it, as, in aſſaying harneſs, this is Treafon. 13 El. Dy. 298. 
Doctor Story's caſe, he being be ond ſea, practiſed with a foreign Prince 

to invade the Realm, and held "Treaſon, becauſe invaſion is to the peril of 
the Prince, and ſo within the Statute of 24 E. III. Mar. Dy. 144. The 
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taking of the Caſtle of Scarborough was J reaſon in Stafford, by 30 aff. p. 19. 


which was. preſently after the making of the Statute of 25 E. III. A man 
ought to have been hanged and drawn, that brought letters of Excom- 
mengement from the Pope, and publiſhed them in England: and it is to 
be noted, that at the ſame time there was no Statute to make it Treaſon, 

but upon conſtruction of the ſaid Statute of 25 E. III. though now it be 
made Treaſon by the Statute of 13 Elix. if it be with intention to advance 
foreign Power. . the ſedition mentioned in this Return is High- 
Treaſon; and yet the King may make it an offence finable, for he may 
proſecute the ae in what courſe he pleaſeth; and if it be Treaſon, 
then the priſoners are not bailable by the Statute of 


vb 7 3. 59h 
But, ſuppoſe that it is but a finable offence, yet by the ſaid Statute, |. 
thoſe who are impriſoned for open and notorious naughtineſs, ſhall not ( 


be bailed ; the ſame naughtineſs is there intended high and exorbitant 
offence. 

2. It is fit to reſtrain the priſoners of their liberty, that the Common- 
wealth be not damnified. It is lawful to pull down a houſe, to prevent 
the ſpreading miſchief of fire; it is lawful to reſtrain a furious man. And 
by the 14 H. VII. a Juſtice of Peace may reſtrain a rout. Then the re- 
ſtraint of dangerous men to the Commonwealth is juſtifiable and neceſ- 
ſary. 24 E. II. 33. P. 25. Sir Thomas Figet went armed in the Palace, 
which was ſhewed to the King's Council: wherefore he was taken and 
diſarmed before the Chief-Juſtice, and committed to the priſon, and he 
could not be bailed till the King ſent his pleaſure ; and yet it was ſhew- 
ed, that the Lord of T. threatened him. Out of which caſe I obſerve 
two things: 1. That the Judge of this Court did cauſe a man to be ap- 
prehended, upon complaint made to the Council, that is, to the Lords 
of the Privy-Council. 2. That although he did nothing, he is not main- 

pernable until the King ſent his pleaſure, becauſe he was armed and furi- 
oully diſpoſed. So here. Wherefore I pray, that the priſoners may be 


ſent back again. 

Davenport argued to the ſame intent and purpoſe, and therefore I will 
report his argument briefly. 

1. He ſaid, That the Return here is ſufficient. The Counſel on the 
other ſide have made fractions of this Return, and divided it into ſeveral 
parts, whereas the genuine conſtruction ought to have been made upon 
the entire Return ; for no violence ge to be offered to the Text. 7 E. 
IV. 20. In falſe impriſonment, the Defendant did juſtify, and alledged 
ſeveral reaſons of his juſtification; to wit, becauſe a man was killed, and 
that this was in the County of S. and that the common voice and fame was, 
that the Plaintiff was culpable. And this was held a good plea, although 

?yan did there object, That the plea was double or treble ; and the rea- 
ſon was, becauſe twenty cauſes of ſuſpicion make but one entire cauſe ; 
and indiviſible unity in this ought not to be divided: ſo Cote 8. 66. Cro- 
gate's caſe. In an action of treſpaſs, the Defendant juſtifies for ſeveral 
cauſes, and held good, becauſe upon the matter, all of them make but 
ene cauſe. Coke 8. 1. 17, It is ſaid, That it is an unjuſt thing, unleſs 
the whole Law be looked into, to judge and anſwer, by propounding any 
one particular thereof; and if it be unjuſt in the expoſition of a Law, it 
is uncivil in a Return to make fractions of it, in the conſtruction thereof 
eſpecially, it being a Return for information, and not for accuſation. 

2. Although the Counſel on the other ſide have taken this caſe to be 
within the Petition of Right, yet this is Petitio principii, to take that for 
granted which is the queſtion in debate. He ſaid, That he would not 
offer violence to the Petition of Right, to which the King had aſſented, 
2nd which ſhall really be performed. But the queſtion here is, whether 
this Return be within it? And the Judges are keepers, not maſters of 
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| thiv' pledge 4 and it ſeems, that this Return is out of the letter and mean. 


| <d Chamber, I have here omitted them.] And for the great reſped 
| which the Law gives to the commands of the King, he put theſe caſes 
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ing of the ſald Statute. | | 2 

He ſaid, That this was the actual commitment of the Lords of th, 
Privy-Council, and the habitual or virtual commitment of the King 
But becauſe upon theſe two matters he put no caſe, nor gave any res. 
ſon, but what had been put or given in the argument of the grand A. 
beas Corpus, Mich. 3 Caralh, and afterwards in the Houſe of 8 
(vide pag. 115, Cc. ante) which was reported to the Lords in the Paint. 


7 H. III. attachment of waſte againſt the tenant in dower, and the waſte 
was aſſigned in the taking of Fiſh out of a pond, and the carrying them away, 
And the Defendant pleaded, That her ſecond Huſband, by the command of 
the Lord the King, took all the Fiſh out of the ſaid pond to the uſe 9 
the Lord the King, and held a good juſtification ; which proves, that the 
command of the King there to her Huſband, excuſed her of the ſaid waſte, 
And yet itis clear, that a tenant in dower is liable to an action of waſte, fo; 
waſte done in the time of her ſecond Huſband : but contrary is it, where 
a woman is tenant for life, and took a Huſband, who made waſte and 
died, no action lies againſt the wife for that waſte. And F. N. B. I7 4. 
If the tenant in precipe at the grand cape” makes default, the King may 
ſend a Writ to the Juſtices, rehearſing that he was in his ſervice, 6; 
commanding them, that that default be not prejudicial to him; and this 
command of the King excuſeth his default, be the cauſe true or ng, 
4. For the particulars of the Return, it is for notable contempti 
againſt the Government; — but as to that, it hath been ſaid, that the King 
hath ſundry Governments, to wit, Eccleſiaſtical, Political, &c. and it 
is not ſhewn againſt which of them. This is but a cavilling exception; 
they might as well have excepted to this Return, becauſe it is not ſhewn, 
that theſe contempts were after the laſt general pardon; that had been 2 
better exception. The laſt words of the Return are,—raiſing ſediticn 
againſt us; but as to this, it has been ſaid, That ſeditis is not a word 
known in the Law, and is always taken either adverbially, or adjective- 
15 and is not a ſubſtantive. To this he ſaid, That although it is not x 
ubſtantive for the preſervation, yet it is a ſubſtantive for the deſtruction 
of a Kingdom. And he ſaid, That he found the word ſeditis in the Lay, 
and the conſequent of it likewiſe, which 7s ſeductis pepuli. But it is not 
ever found to be taken in a good ſenſe, it's always ranked and coupled 
with Treaſon, Rebellion, InſurreQion, or ſuch like, as it appears by all 
thoſe Statutes which have been remembered on the other ſide. Thereſon 
he prayed that the priſofiers might be ſent back. 


Trin. 5 Car. I. B. R. 
T H E firſt day of the Term, upon Habeas Corpus to Sir Allen Api, 
the Lieutenant of the Tower, to bring here the body of John Sel. 
den, Eſq; with the cauſe of detention; he returned the ſame cauſe as in 
Mr. Stroud's caſe : and Mr. Littleton (afterwards Sir Edward, and Chict. 
Juſtice of the Common- Pleas, and Keeper of the Great Seal) of Count: 
with him, moved, That the Return was inſufficient in ſubſtance; theres 
fore he Proves that he might be bailed. It is true, that it is of great con- 
ſequence, both to the Crown of the King, and to the Liberty of the 
Subject. But, under favour, for the difficulty of Law contained in it, 
the caſe cannot be called grand. In my argument, I will offer nothing 
to the Court, but that which I have ſeen with theſe eyes, and that which 
in my underſtanding (which is much ſubject to miſtakes) can receive no | 
ſufficient anſwer, | 
I will divide my argument into four ſeveral heads : 
1. To point out thoſe matters which I think unneceſſary, and not 
conducible to the matter in queſtion. 8 

2. I will conſider the Warrant of the Privy-Council in this caſe. 

3. The Warrant of the King himſelf. 

4. The objections which have been made by the contrary fide, the 
ſtrength of them, and give anſwer to them. 

For the firſt of theſe heads, 1. I will admit, that the King may com- 
mit a man. 2. That a man committed by the King js not repleviſable 
by the Sheriff, but he is bailable by this Court, notwithſtanding the Sta- 
tute of JYe/?m. 1. C. 15. And that he ſhall not be bailable, is againſt the 
Petition of Right; I will not diſpute it, for it is eftabliſhed by the an- 
ſwer of the King to the ſaid petition. And the arguments made to this 
purpoſe in the ſaid Parliament, and in the Painted Chamber before both 
the Houſes, are recorded in Parliament, to which every one may reſort. 
But I will lay as a ground of my following argument, that as offences are 
of two natures, capital, or as treſpaſſes; ſo they are puniſhed in two 
manners, to wit, capitally, or by fine, or impriſonment. For the of- 
fences of the firſt nature, as Treaſons, and the like, impriſonment is 
impoſed upon. the offender, only for cuſtody ; but for miſdemeanors of 
the ſecond nature, impriſonment is impoſed upon him for a puniſhment. 
Then this is my ground, That no Freeman that is impriſoned, only for 
miſdemeanors before conviction, may be detained in priſon without bail, 
if it be offered, unleſs it be in ſome particular caſes, in which the con- 
trary 1s ordained by any particular Statute. 

2. For the Warrant of the Privy-Council, which ſignifies the pleaſure 
of the King to commit the priſoner ; perhaps this was a good ground of 
the commitment, but it is no ground for the detaining of the priſoner 
without bail ; and this the King himſelf hath acknowledged, as the an- 
cient right of the Subject, in the Petition of Right; wherefore it is not 
now to be diſputed. 

3. For the Warrant of the King, as it is certified by this Return, 
there is not any ſufficient cauſe contained within it, for the detaining of 
the priſoner in priſon ; for the Law being, as I have declared above, that 
for a miſdemeanor before conviction, no Freeman may be impriſoned be- 
fore conviction, without bail or mainprize, the ſole queſtion now is, it 
this return contain within it any capital offence ; or if only a treſpaſs of 
miſdemeanor, and then the party is bailable: and for the diſquiſition 
hereof, I will conſider the Return, 1. As it is divided in ſeveral parts: 
2. I will conſider all thoſe parts of it together. 1. As it is ſevered in 
parts. The firſt part of it, for notable contempts by him committed againſt out- 
ſelf and our Gevernment. For contempts, all contempts are againſt the King, 
mediately, or immediately, and againſt his Government, Netale, this is 
all one with notorious and manifeſt, as appears by the Statute of im. l. 


cap. 15. and 26 E. III. 71. which hath been remembered. And natable 15 
i but 
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but an emphatical expreſſion of the nature. of the thing, and alters it not. 


js Contempt againſt us. the l | dat he wa; 
committed for a contempt made in Ghancery, the party {hall be bailed, as 
it was reſolved in this Court in Michael 4oſley's caſe, and in Ruſwel!'s 
Eaſe, 13 Fac. for the Return is too genera]. In it the nature of the offence 
ought to be expreſſed, that the Court may judge thereof. And contempts 
here is mdivideum vagum : therefore for them, before conviction, the party 
cannot be impriſoned without bail or mainprize. _ MES ; 

© The ſecond part of the Return is [and for flirring up of ſedition again 
us] the other fide ſaid, That ſeditis is ever taken in the worle ſenſe : 
that is true. But hence it follows not, that the Party that commits it is 
not bajlable. Every ſmall offence is taken in the worlt ſenſe, as the ſteal- 
ing of an Apple, and the like; but ſuch kind of offenders ſhall not be 
committed without bail. To examine the nature of this offence, which is 
called ſeditian, it ought to be underſtood, as this Return is, either as Treſ- 
paſs, or as High-Treaſon ; for it cannot be intended to be Petty- Treaſon : 

for Petty-T reaſon is ſo called in reſpect of the offence done to any parti- 

cular Subject; but in reſpect of the King, it is but as'a Felony, therefore 

the Indi&ments for the ſame are feloniouſly and traitorouſly. And here 
the words are, - ſedition againſt us---ſo of neceſſity it ought to be intend- 

ed of an offence, that more immediately concerns the ſame King, For 

the diſcuſſing of this matter, 

1. I will conſider in what ſenſe and ſignification this word ſeditia is uſed, 

2. How it ſhall be expounded here by relation thereof to the King. 

3. What ſenſe theſe words [ againſt us] ſhall have here. 

1. For ſedition ; it is not found in the diviſion of offences in our Law, 
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editiin but as it is mingled and coupled with other offences. No Indictment of | 
Word ſedition only was ever ſeen, nor can beſhewn ; routs, riots, and unlawſul 
ctive- Aſſemblies, are much of the ſame nature with it, and do well expreſs the 
not 3 nature of ſedition. The Engl; word is drawn from the word ſeditio in 
action Latin, and the derivation of it is, as hath been obſerved, Se-itio, or Seo ſum- 
Lau, itio; and the ſeditious (as one ſays) take a diverſion, and draw others: it 
is not is uſed in the Bible, in Poets, Hiſtories, and Orators, for tumult, or 
upled hurly-burly, or uproar, or confuſed noiſe,---Sed:ti9gue recens dub:ogue 
by all ſaſurro, in Liv. lib. 2. cap. 44. And in Tacitus it is taken for mutiny in 


an army, when the army is always repining at the Captain, In the Jalian 
Language, which is the elder fon of Latin, ſedition and diſcord is all one. 
Numb. cap. 20. 3. the Latin tranſlation is, Verſi in ſediti;ne ; the Engliſh, is, 
chede, or murmured. Numb. 26. g. the Latin is, In ſeditiene Corah z the 


reſom 


u an Habeas Corpus. 


7 * ws] all riots, routs, batteries, and treſpaſſes, are againſt us, and 
againf "our Crown an z contempt againſt. our Court of Juſtice 
FO. ut if the Return were made here, that he was | 
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| to ſedition this day. And although it were there adjudged, that the action 
lay, yet the reaſon of the judgment is obſervable; which was, becauſe the 
words ſcandalize the Plaintiff in his profeſſion ; which imply, that if they 
had not ſcandalized him in his profeſſion, no action would have lain. 
And ordinary words, if they ſcandalize a man in his profeſſion, are ac- 
tionable ; as to ſay to a Judge, that he is a corrupt man; or to a Mer- 
chant, that he is a Bankrupt; although if they were ſpoken to another 
man, they would not bear an action. And although the Book ſay, that 
no Act followed there; yet if the matter objected had been treaſon, the 
very will had been pyniſhable, and, by conſequence, a great ſlander; But 
it is obſerved, that words which imply an inclination only te ſedition, are 
not actionable, as, /editious knave; but intlination to treaſon is treaſon, 
therefore words which imply it are actionable. And alſo for divers words, 
an action upon the caſe will lie, which induce not treaſon or ſelony; as 
for calling a woman whore, by which ſhe loſeth her marriage, and ſuch 
like. Then ſedition is no . e in itſelf, but the aggravation of an 
offence; and no indictment (as I have ſaid afore) was ever ſeen of this 
ſingly by itſelf. . Tran. 21 E. III. ro, 25. Sir Jobn Garbut's Caſe, which 
was put before by Mr. Maſon, the indictment was in prejudice of his 
Crown, and in manifeſt ſedition; and yet the offence there was but a rob- 
bery. It is true, that upon his arraignment he ſtood mute, therefore the 
Roll is, that he was put to penance, that is, to ſtrong and hard pain; and 
this proves, that it was not Treaſon; for if a man arraigned of Treaſon 
ſtand mute, yet the uſual judgment of Treaſon ſhall be given on him. 
And it is true alſo, that he cannot have his Clergy, becauſe injidiater viarum 
was in the indictment; which if it was, outs the party of its Clergy, until 
the Statute of 4 H. IV. cap. 2. as is obſerved in Cole's 11 Rep. p. 29. 
Alexander Poulter's Caſe, And upon the fame Roll of 2.1 F. III. there are 
four other indictments of the ſame nature, where ſeditiesd is contained in 
them. Anno 1585. Queen £/zzabeth fent a Letter (which 1 have ſeen by 
the hands of the noble Antiquary Sir Robert Cotton) to the Mayor of London, 
for the ſuppreſſing of divers ſeditious Libels which were publiſhed againtt 
her Princely Government; and yet in the concluſion of the Letter it ap- 
pears, that they were only againſt the Earl of Leiceſter, and this was to be 
publiſhed only by Proclamation in Londen. | 

5 H. IV. numb, 11. and 13. the Earl of Northumberland preferred a, Pe- 
tition to the King in Parliament, in which he confeſſeth, that he had not 
kept his Majeity's Laws as a liege Subject; and alſo confeſſeth the gather- 
ing of Power, and the giving of Liberties: wherefore he petitioned the 
worſhip of the King (tor ſo are the words) for his grate. Ihe King, up- 
on this Petition, demanded the opinion of the Lords of Parliament, and of 
the Judges aiſtant, if any thing contained within the ſaid Petition were 
Treaſon, or no; and it was reſolved by them all, that nothing, as it is 
mentioned in the ſaid Petition, was 1 reaſon, but great Miſdemeanors; 
and yet truly, though not fully there mentioned, it was a great rebellion 
and inſurrection, Bur they adjudged according to the ſaid Petition, as 
you are now to judge upon the Return as it is made here. In Mich. 
23 Eliz. Caudry's Caſe, Coſe's fitth Report, p. 1. Sedition and Schiſin 
were deſcribed ; as Schiſm is a ſeparation from the unity of the Church, 
ſo Sedition is a ſeparation from the unity of the Commonwealth. And an 
Author ſays, That a ſeditious perſon differs from a Schiſinatick, becauſe 
the one oppoſeth the ſpiritual truth, the other the temporal ; And as 
Schiſm of itſelf is not Herety, ſo Sedition without other adjunAs is not 
Treaſon. Bratton, f. 112, 113, 118. hath been objected, that he makes 
Sedition Treaſon: I will grant to them, Hengham alto; who is to the ſame 
purpoſe : for in thoſe Books it is called, Sed:tio Regis & Regni. Jo them 
I anſwer, 1. That they are obſcure. For what fignifies /editio Reis, or 
tumultus Regis ? Shall it be the fame thing in ſenſe with ſeditio contra Re- 
gem It ſeems that the ſaid Authors neither remember Law nor Language. 
2. Although they reckon Sedition amongſt the crime deſæ Majeſiatis, yet 
that is not to be regarded; for they are obſolete Authors, and are not 
eſteemed as Authors ia our Law, as it is in Pl. 330. and Coke 8. 35. but 
they may be uſed for ornament, and they are good marks to ſhew to us 
how the Law was then taken, but not to declare how the Law is at this 
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Apſtry, Engliſh is, In the Company of Corab. Numb. 27. 3. the Latin is, Nec fuit 
1 Ol. in ſeditione corum ; the Engliſh is, In the company or aſſembly of them. Judg. 
as in 12. 1. the Latin Tranſlation is, Facla eſt ergo ſeditio in Ephraim ; the Eng- 
Thief« li Tranflation is, The men of Ephraim gathered themſelves together. In the 
dunſel New Teſtament, As 19. 40. Seditio in the Latin is tranſlated uprour or 
theres meeting. Acts 15. 2. Fadta ft ergo ſeditio, &c. and it is tranſlated diſſenſion 
t con- and diſputation. Acts 24. 5. Tertullus the Orator accuſeth Paul for moving 
of the ſelitian; and the ſubſequent words are, A ring-liader of the ſect of the Pha- 
in it, riſces ; ſo that his ſedition there was but a ſchiſm: and the words there are 
thin in a manner the very ſame with our's here; there it Ws; 5 moving; here, 
e on ſlirring of jedition. Seditio, as an approved Author ſays, imports di- 
de no! cordiam, tœwit, when the members of one body fight one againſt another. 
"The Lord of St. Albans, who was lately the Lord-Chancellor of England, 
and was a Lawyer and great Stateſman likewiſe, and well knew the ac- 
d not ceptation of this word edition in our Law, hath made an * of ſedition, 
and the title of the cflay is, Of Seditions and Tumults : the whole eſſay de- 
E ſerves the reading. (Sce Bacen's Works, Vol. III. p. 320.) And there 
is a Prayer in the Litany,——from ſedition and hereſy, &c. So that here 
>. the ſedition is taken as a kind of fect. - | | 
: This being the natural ſignification of the word, then the next labour ſhall 
com- be to ſee, if any thing in our Law croſs this expoſition. And it ſeems 
36d clearly, that there is not, 2 H. IV. cap. 15. And it is in the Parliament- 
e Sen roll, numb. 46. againſt Lollards, who at that time were taken as heretics, 
Mt the and fays, That ſuch Preachers which excite and ſtir up to ſcdition, ſhall 
he tho be convented before the Ordinary, &c. There, ſedition is taken for diſ- | 
o this ſention and divifion in doctrine. And this is not made T reaſon by the | 
e both ſaid Statute, although the ſaid Statute be now repealed by the Statute of 
eſort. 25 H. VIII. c 4. 1 and 2 Phil, & Mur. c. 3. which is in Roſtal, News 4 
es art which is an act againſt ſeditious words and news of the King and Queen, 
\ "£200 which is a great miſdemeanour; and yet the puniſhment appointed to be 
a inflicted by the ſaid Statute, is but the Pillory, or a fine of 100/. And the 
I ſaid Statute, by the Statute of 1 Elix. c. 16. was extended to her allo, 
are of which Statute now by her death is expired: which I pray may be obſerved, 
. 13 Flix. cap. 1. againſt thoſe, who ſeditiouſly publiſh who are the 
Iy for true heirs of the Crown, that they ſhall be impriſoned for a year, &c. | 
t bail, And 13 Elz. c. 2. the ſeditious bringing in of the Pope's Bulls is made 
con- Treaſon, which implies, that it was not ſo at the Common Law. 23 Eli. 


c. 2. If any perſon ſhall deviſe, write, or print any Book, containing any 
falſe, ſeditious and ſlanderous matter, to the ſtirring up or moving of any 
rebellion, &c. every ſuch offence ſhall be judged felony. And in an In- 
dictment upon the {lid Statute (which ſee Coke's Entries, f. 352, 353.) 
there are the words—rebell:on:m & ſeditionem movere; and yet it is but 
felony, 35 Eliz. c. 1. made againſt ſeditious ſectaries. Alſo there are 
certain Books and Authorities in Law, which expreſs the nature of this 
word ſedition, Coke's 4 Rep. p. 1 3. the Lord Cremwell's caſe. In an ac- 
tion ior thoſe words [you lite of thoſe that maintain ſeditions againſi the 
Dues proceedings] the Defendant pleaded, That he intended the main- 
tenance of a ſeditious ſermon ; and this was adjudged a good plea and juſti- 
fication. From which it follows, that the ſeditious ſermon mentioned in 
the declaration, and the maintaining of ſedition againſt the Queen, is all 
of one ſignification; for if they might have been taken in a different ſenſe, 
be juſtihcation had not becn good. Philips and Badby's caſe, which is in 
Coſe's 4. Rep. p. 19. a. which was objected by Serjeant Berkley, makes 


day; they are no binding authority ; and if they bc, yet we have them on 
our fide likewiſe : For in his 14% Book, Glanvile ſays, That a man accuſed 
of ſuch a crime ſhaj] be bailed, and that the accuſer ſhall give pledges. And 
Bracton ſays, That if no accuſer appears, they ſhall be ſer at liberty. And 
Hengbam reckons amongſt the crimes Lrfez Aaje/tatis, tne breach of the 
Peace, and fo does Glanviie allo. Hleta, who was a follower of Bratton, 
and tranſcribes much verbatim out of him, calls Sedition, Sedudtionem of 
the Lord the King. And 12 Eu. I. the Statute of Rutland, which pre- 
ſcribes Laws for Males, enacts, that the Sheriff ſhall inquire in his turn, 
de ſeduftoribus Domini Regis; and it is not apparent, whether he intended 
thoſe which ſeduce the King or his People. And in latter times, Szditzo is 
called Sedutio. In the time of Henry the ſeventh, the Earl of Northumber-= 
land, being a great and potent Peer, and the King ſtanding in awe of him, 
cauſed him, with twenty-four others of great quality, to enter into an obli- 
gation of twenty thouland pounds (which obligation is in the hands of Sir 
Robert Cotton) unto him, That if the ſaid Earl knew I reaſon, Sedution, 
Loſs, &c. to be intended to the King, that he ſhould reveal it. 3. Alſo 
Crimen læſæ I je/tatis, which is the phraſe of the Civil Law, is more 
general than Treaſon; and the old Authors, waich have been cited much, 
follow the Civil-Law, which hath this expreſſion ; and Sddition by the 
Civil-Law is Treaſon, But it was reſolved 11 K. II. ». 14. we are not 
governed by the Civil-Law*, And the Airraur of 'fuftices, the principal 
copy whereof is in Bennet-College Library in Cambridge, and there is alſo 
a copy in Linceln's-Inn Library; nor Britton in his Book, who writ in 
the name of the King, have not the word Seditio in them. And I affirm 
confidently, that there cannot be ſhewn any Record, Book, or Statute, 
after the making the Statute of 25 Edu. III. in which Seditio is taken 
as a capital ' offence. And yet the Airrour of Fuflices reckons up 
ſeveral kinds of 'Treafons, which he divides into Treaſons arain{t 
the celeſtial or terreſtrial Majeſty ; againſt the celeſtial Majeſty, 
as Schiſm, Hereſy, Miſcreancy (and according to this, the Bool: 


ſtrongly for me; for there an action upon the caſe was brought by a per- 
lon tor thoſe words, Thou haſt made a ſeditious ſermon, and moved the people | 


Vor. VII. 


See For teſcue, F. 115. the which was not cited; there, never Sedition, Strife, or 9 is heard, 


of 5 R. II. Trial 54 is to be underſtood, which fays, That a miſcreant 


ſhall 


(233). 


li forſeit his Lande, ecauſe it is u kind pf Treafon),”, And alſo hs 
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ſhews divers Treaſons againſt the King, as, The deflowering of nes | 
eldeſt Daughter, /&c.' but not a word of Sedition. But admit, that Se- 
dition imports a' greater offence than Tumult, there is no colour to 
ſay, that it is Treaſon ; for 25 Edu. III. is a flat bar (that I may uſe the 
Innti- Tampli phraſe) to any thing to be Treaſon, which is not contained 
in itz\\unleſs it be made Treaſon by any ſpecial Act aftetwards; and 25 


Edu. III. does not make it Treaſon. Stamford cites Glanville and Bruc- 


ton, and other ancient Books, to ſhew what was Treaſon before the ſaid 


Statute, and what not: And he ſays, That it was a great doubt what 


ſhall be called Treaſon ; ſaving that all agree, that any thing that tends 
to the death of the King was Treaſon. - 4d/y, Now examine the words, 
aii . — thoſe words make not the crime more heinous, as 
the caſe is. I agree, that if the words had been, - Geditian to take atuay 
the . King-=-it would have been Treaſon; yea, the very thought 
of Treaſon is Treaſon, (though none can judge thereof till it be produc'd 
in Act) 19 H. VI. 4. b. by Newton; 1 3 Fae B. R. Fobn Owen's Caſe, 
the — of'a-Letter, whereby he intended the death of the King, was 
Treaſon ; but it is not expreſſed, that the raiſing of this Sedition was with 


ſuch intent; whereby this differs from all the caſes which can be put, in 


which there is ſuch an intent of the death of the King. Alſo this raiſing 
of Sedition againſt Us, ſhall not be intended Treafon ; for if it had been 
ſo, the King would have ſo expreſſed it by the word Treaſon: For, as in 


his gracious diſpoſition, he will not extend a fault beyond the magnitude 


thereof, ſo he will give to every offence the true and genuine name, Tf 
the Return had 'been---againft Our Per ſon- it had been more certain, that 
it concerned the King immediately; this * be againſt any point of his 
Government. And the proper and natural ſignification of the words, - 
againſt Us---is as much as, againſt our Authority, our Superintendency, 


- againſt our Peace, Crown and Dignity, which are the uſual words in 


every Indictment of Felony. | Every breach of the Peace is againſt the 
King. The uſual Return upon every ordinary Writ out of this Court 
is, That the party be before Us; and Contempt to this Court is, Con- 
tempt againſt Us; and it is in the nature of Sedition to the King. Con- 
tempts to the Court of Star-Chamber are Contempts againſt Us ; and 
upen them, Commiſſions of Rebellion iſſue : and if the parties are brought 
in upon ſuch Commiſſions, yet they are bailable until their conviction. 
The King tiles himſelf, Us, in Writs; and every diſobedience to any 
Writ may be ſaid, Sedition again Us. Routs, riots, illegal aſſemblies, may 
well be ſaid and called, Sed:tion againſi Us And for ſuch offences, a man 
ſhall not be reſtrained of his Liberty upon an it may be. Such a Return is 


neceflary, by which the Court may be truly informed of the offence. For 


the Writ of Habeas Corpus is, to ſubmit and receive what the Court ſhall 
ordain. And this Return of this nature is not to be compared to Writs 
which are general, and make a brief narration of the matter, and are pur- 
ſued and explained by ſubſequent declarations. And yet I urge not, that 
the Return ought to be as certain as an Indictment; for an Indictment of 
Murder is not good, if it lack the word Murdravit. But the Return 
upon an Habeas Corpus, 9. d. interfecit J. S. upon prepenſed malice, is 
good; for the nature of the thing is expreſſed, although the formal word 
be wanting ; but out of the Return, the ſubſtance of the offence ought 
always to appear, which appears not here. But it hath been ſaid by the 
other ſide, That, let the cauſe in the Return be as it will, yet it is not 
traverſable, 9 H. VI. 54. and I confeſs it. But as Cote's 11. Rep. P. gz. 
Fames Bagg's Caſe is, the Return ought to have certainly ſo much in it, 
that, if it be falſe, the party grieved -F have his action upon the caſe. 
And the grievance complained of in the Petition of Right is, That upon 
ſuch Return no cauſe was certified, that is, no ſuch cauſe upon which 
any Indictment might be drawn up; for we never underſtand, that the 
party ſhall be tried upon the Habeas Corpus, but that upon the matter 
contained within it an Indictment ſhall be made, and he ſhall have his 


trial upon it. And yet it is clear, and it hath been x of all hands, 


in the argument of the grand Habeas Corpus, Mich. 3 Car. in this Court, 
that if the cauſe be certified upon the Return of the Habeas Corpus, that 
the Court may judge of the legality of that cauſe. 2. Conſider the parts 


of this Return, as they are coupled together,-----for notable Contempts by | 


him committed againſt Our Self and Our Government, and for flirring up of 
Sedition againſt Us. Upon the entire Return, the King joins Sedition with 
notable Contempts; ſo that it is as much as if he had ſaid, that Sedition 
is one of the notable Contempts mentioned in the firſt part of the Return, 
ſo that he makes it but a Contempt. For the generality and incertainty of 
the Return, I refer my ſelf to the caſes put by Mr. 4k, and I will not wave 
any of them. True it is, if the Return had been, that it was for Treaſon, 
he had not been bailable but by the diſcretion of the Court, and ſuch Re- 
turn would have been good ; but it is not ſo of Sedition. Gard. 157. 
Treaſon is applied to a petty offence, to the breach of Truſt by a Guar- 
dian in Sotage; but it is not Treaſon. And ſo Sedition is of far Jes nature 
than Treaſon, and is oftentimes taken of a Treſpaſs; it is not Treaſon of 
itſelf, nor ſeditiosꝰ was never uſed in an Indictment of Treaſon. It was 
not Treaſon before the 25 of Edu. III. nor can it be Treaſon: for 25 
Edw. III. is a flat Bar (as I have ſaid before) to all other offences to be 
"Treaſon, which are not contained within the ſaid Act, or declared by any 
Statute afterwards. And there are offences which are more heinous in 
their nature than Sedition is, which are no Treaſon, as Inſurrections, 
c. which ſee in the Statute 11 H. VII. cap. 7. 2 H. V. cap. . 8 H. VI. 
cap. 14. 5 K. II. cap. 6. 17 K. II. cap. 8. And by 3 and 4 E. VI. 
cab. 5. the aſſembly of twelve perſons to attempt the alteration of any Law, 
and the continuance together by the ſpace of an hour, being commanded 
to return, is made Treaſon; which Act was continued by the Statute of 
1 Mar. cap. 12. and 1 Eliz. cap. 16. but now is expired by her death, and 
is not now in force, (although the contrary be conceived by ſome) which 
I pray may be well obſerved. the Statute of 14 Eliz. cap. 1. rebelli- 
ous taking of the Caitles of the King is made Treaſon, if they be not de- 
livered, &c. which ſhews clearly, that ſuch taking of Caſtles in its nature 
was not T'reafon. But the ſaid Statute is now expired; and alſo all Sta- 
tutes, creating new Treaſons, are now repealed. But, for a concluſion 
of this part of my argument, I will cite a caſe, which I think expreſs 


* See Showwer's Magiſtracy of England vindicated, in vol. III. p. 684. 


dee allo Sir Job Hawles's Reply to the Magiltracy of Englazd vindicated, (a Folio Pamphlet) p. 26. 
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in the point, ot more ſtrong than the cafe in queſtion; and it was . g. 
E. III. 0 39. B. R. Pater Rufſel's Caſe; he was committed to priſdn 
by the Deputy - Juſtice of North-Wales, becauſe he was acctifed by one 
Milliam Sohyman of Sedition, and other things touching the ng : And 
heteupon'a Commiſſion iſſued out of the Chancery, to enquire, if the ſaid 
Peter Ruſſel behaved himſelf well or ſeditiouſly againſt the Ring; and by 
the'ingquiſition it was found, that he behaved himſelf well. And upon 


an Habeas Corpus out of this Court, his body was returned, but no Cauſe. 


But the faid inquiſition was brought hither out of Chancery, and for that 
no cauſe of his caption was returned, he prayed delivery ; but the Court 
would not deliver him, till it knew the cauſe of his commitment: There. 
fore N "es regard of the ſaid Inquiſition) they now ſend a Writ to 
the now Juſtice of Malis, to certify the cauſe of his commitment. And 
thereupon he made this Return, That the aforeſaid Peter Rufſel was taken, 
becauſe one William Solyman charged him, that he had committed divers 
Seditions againſt the Lord the King; and for that cauſe he was detained, 
and for no other. And becauſe the Return mentions not what Sedition 
in ſpecial, he was bailed; but not diſcharged. And I defire the bailment 
of the priſoner only, and not his deliverance. . I deſire that the Caſe be 
well obſerved. In the faid Caſe, there was an actual Sedition againft the 
King; here is only a ſtirring up of Sedition. The words of the faid 
Award are, Videtur curia ; which are the ſolemn words of a Judgment, 
given upon great deliberation. There it han e rl other things concern- 
ing Us---=This is all one as if he had faid,----fer other things againſt L. 
Concerning the King, and, againſt the King, are all one, as appears by 
25 Z. III. c. 4. de Clero, Stamf. 124. Nin. 1. c. 15. Brace, f. 119. 
14 Eliz. c. 2. And the words of the Judgment in the faid Caſe, were 
not=---dimittitur---but, ideo dimittendus----which imply the right of the 
party to be bailed. The faid caſe in ſome things was more particular than 


in our caſe. There, true it is, that he was committed by the Juſtice of 
Wales, and here by the King himſelf ; but this makes no difference, as 
to this Court: for, be the commitment by the King himſelf, or by any 
other, if it be not upon juſt cauſe, the party may be bailed in this Court, 
And for the inquiſition, which is Mel it was no trial in the caſe; 
nor did the Court give any regard thereto. To detain the priſoner by the 
command of the King ſingly, is againſt the Petition of Right; but it be. 
ing coupled with the Ul, the cauſe is to be conſidered, and the truth of 
the cauſe is to be intended, as well where it is mentioned to be by an 
inferiour Judge, as where by the King himſelf, for it is traverſable nei- 
ther in the one nor other. And 22 H. VIII. 7% 37. B. R. and 1 H. 
VIII. roll 8. Harriſon's Caſe, reſolved, That a man committed by the 
command of the King is bailable. And 33 Eliz. it was reſolved by all 
the Juſtices of England, which I have viewed in Chief- Juſtice Anderſon's 
Book, under his own hand, and it was produced in Parliament, That all 
men committed by the Privy-Council are bailable, if the commitment 
be not for High- Treaſon. In all cafes of commitment, an accuſer is 
underſtood. Suppoſe that the accufation mentioned in Rrf/el's Caſe of 
Sedition, had been an accuſation of Treaſon, then the Judges ought not 
to have bailed him of right, and no man will ſay, but that the ſaid accu- 
ſation was a good cauſe to commit him. But the diſcovery of the offence 
ought to be afterward in an Indictment. , | 

Fourthly, I come to the objections which have been made on the contrary, 

1. It was objected, That this was a caſe of great conſequence ; I con- 
feſs it, but this conſequence is not to the King ; for if it be truly Treaſon, 
then they might have returned Treaſon, and then the party was not to be 
bailedof right, till there ſhould be a failure of proſecution ; as was lately 
in Melvin's Caſe, who was bailed for lack of proſecution ; the Return be- 
ing for High-Treaſon. | = | 

2. It was objected that there can be no conviction, as this caſe is, there- 
fore there ought to be coercive power to reſtrain the priſoner. This is 
ſtrange news to me, that there ſhall be any offence for which a man can- 
not be convicted. And if there can be no conviction, it hence follows, 
that there is no offence ; and if there be no offence, there ought by con- 
ſequence to be no impriſonment. 

3. The caſe of 14 H. VII. VIII. hath been objected, that a Juſtice of 
Peace may commit Rioters without bail. I confels it, for this is by force 
of a Statute which ordains it. 

4. It hath been objected, That if an houſe be on fire, it is lawful to 
pull down the neighbour's houſe, for the prevention of further miſchief ; 
and the caſes of 22 4% and 22 E. IV. that every man may juſtify the co- 
ercion of a mad-man. I anſwer, That theſe caſes are true, as of neceſſity, 
and no other evaſion : but here, bail is proffered, which is, body for body. 
Fire is ſwift, and cannot be puniſhed, and no caution can be obtained 
thereof, But obſerve the true inference and conſequence of this argu- 
ment ; If my houſe be on fire, * Euogrnct houſe muſt be pulled down: 
Mr. Selden is ſeditious, ergo, Mr. Herbert, his neighbour, muſt be impriſoned. 

5. It hath been objected out of By. Treaſon, 24. 1 Muir. That the ſaid 
Statute of 25 E. III. is taken largely, and that the detaining of a Caſtle 
or Fortreſs is Treaſon. To this 1 anſwer, that the bare detaining of 2 
Caſtle is not T reaſon, unleſs it be with intention of the death of the Kin 
but othe taking of a Caſtle is Treaſon. And the caſe there wer: | 
Brook, is Conftable's Caſe, Dy. 128. And I confels, 13 Eliz. Dy. 298. 
Dr. Story's Caſe *, that conſpiracy to invade the Kingdom, is Treaſon; 
for this cannot be without great danger of the death of the King; for, 
arma tenenti, omnia dat qui juſta negat.---And all thoſe Indictments were, 
that they intended the death of the King ; but no ſuch intention is ex- 
preſſed here. 

6. It hath been objected, That this caſe is out of the Petition of Right, 
becauſe in this return there is a cauſe ſhewed. But the grievance where 
upon the Petition of Right was framed, was, where no cauſe was fe- 
turned. It is true, that the grievance goes no further, but where no cauſe 
was returned; for that was the grievance at that time. But the words of 
the Petition of Right are further,---withort being charged with any thing, t! 
which they might make anfwer by the Law----which implies, that ſuch cauſe 


ought to be contained in the Return, which being put into an Indictment, 
the party may have his anſwer thereto. 8 


7. It 
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our caſe, and more ſtrong; for there was an accuſer to boot, which wants 


ſuch a man is not bailable. 


- Jt was. objected, That the Return ſhall not be conſtrued and ex- 
9 ; fot the joint conſtruction thereof makes more for us, than the ſeve- 
is ſhewed before. . | | 
"That a general Return is ſufficicht; and it need not have terms of art 

it, as an Fadidtment ought to have. For anſwer, I confeſs it; but I 
rm, as above, that a Return ought to be ſo particular, that the nature 
ite offence ought to appear out of it: and it is not to be compared to 
neral Writs, as Apeſlatd capiendo, [diotd examinande, Lepraſo an ovendo, and 
de like ; for thoſe W rits are good enough, becauſe they contain the very 
Latter. And although it hath been ſaid, that there are two kinds of Le- 
rs, yet I never heard but of one: and the Writ, de Aeretico comburends, 
general, and good, becauſe it is but a Writ of execution upon a Judg- 
nent given by the ſpiritual Power. But becauſe they might not meddle 
ith the blood of any man, the execution is by the ſecular Power. | 
9. It bath been objected out of 30 aff. p. 19. that the King would have 
ne drawn and hanged for bringing into England the Bulls of the Pope. 
But the Book anſwers itſelf, for he was not drawn and hanged. | 

10. The Statute of Veſtmin. 1. cap. 15. was objected. But as oft as that 
Statute is objected, I will always cry out, The Petition of Right, The Peti- 
ion of Right J as the King of France cried out nothing but France, France / 
en all the ſeveral Dominions of the King of Spain were objected to him. 
11. A curious diſtinction hath been taken by Serjeant Davenport, be 
ween ſtirring To Sedition, and ſtirring Up Sedition ; bor the firſt implies an 
aclination only to do it, the ſecond implies an act done. But this is too 
ice, for if a man ſtir up Sedition, or to Sedition, if it be with intention of 
the death of the King, the one and the other is Treaſon, | 
12. The opinion of Forteſcue in 31 H. VI. 10. b. hath been objected, 
hat for an offence done to the Court, a man may be committed before 
Konviction. - To this I anſwer, 1. That the Book does not ſay, That he 
mall be committed without Bail. 2. The offence being done in face of 
the Court, the very view of the Court is a conviction in Law. 
13. There was objected the 24 of Zaw. III. 23. Sir Thomas Fitchet's 


Caſe, who, for going armed in the Palace, was committed by this Court 


ithout bail or mainprize; which ſeems to be the ſtrongeſt and hardeſt 
aſe that hath been objected. But the anſwer to it is clear, and undeni- 
ble; for the Statute of 2 E. III. cap. 3. is, That if any one come armed 
before. the Juſtices, he ſhall forfeit his armour, and ſhall be impriſoned du- 
ring the King's pleaſure ; ſo that by'the expreſs purview of the Statute, 
So my concluſion remains firm, notwith- 

anding any of thoſe objections. That the priſoner here, being com- 
mitted before conviction of any offence, (it being not poſſible to under- 
ſtand this offence Treaſon) is bailable ; and that he is bailable here, I will 
offer two other reaſons: 1, The return is here for Sedition; and there is 
an information in the Star-chamber againſt the priſoner, for ſeditious Prac- 
tices againſt the King and his Government. F will not affirm, that they 
are the ſame offence, but there is ſome probability that they are the ſelf- 
ſame; and if they be the ſame offence, then the ſedition here intended is 
not Treaſon, and ſo the party is bailable. 2. This priſoner was ready at 
this Bar the laſt Term, and here was a Grand-Jury at Bar the laſt Term, 
and here was the King's Counſel preſent, who are moſt watchful for the 
King; and yet an indictment was not preferred to them againſt this pri- 
ſoner. Which things induce me to be of opinion, that the offence here 
mentioned in this Return is not "Treaſon, or ſo great as is pretended on the 
other ſide, Iwill remember one caſe, which perhaps may be objected, 
(and yet I think they will not object it) and ſo conclude, II R. II. Par- 
liament Roll 14. in the printed Statute, cap. 3. and 5. where it appears, 
that divers quetiions were propounded by the Kwon to Treſilian and Belk- 
nap, the two Chief- Juſtices, and to the other Juſtices: one of which queſ- 


| tions was, how they are to be puniſhed, who reſiſted the King in exerciſing 
| his Royal Power, &c.? And the anſwer of the Judges was, una voce, 


that they are to be puniſhed as traitors; and 21 K. II. ap. 21. this opi- 
nion was confirmed. But afterwards in 1 H. IV. cap. 3. and 4. and 
IH. IV. in che Parliament- Roll, numb, 66, 67. the Judges were queſtion- 
ed, for their opinion, in Parliament. They anſwered, That they were 
threatened and enforced to give this opinion, and that they were in truth 
cf the contrary opinion. And Belknap ſaid, That he acquainted and 
proteſted to the Earl of Kent aforehand, that his opinion was always to the 
contrarv, But the Parliament was not content with theſe excuſes, but 
they were all adjudged Traitors ; and Treſilian's end is known to all, and 
Belknap was baniſhed ; for his wife, in 2 H. IV. breught a Writ, with- 
out naming her huſband, becauſe he was baniſhed, And the ſaid Statute 
of 21 R. II. was repealed. Therefore upon the whole matter I conclude, 
that the priſoner ought to be bailed. 


— 

On the ſame day, Sir Miles Hobart, and Benjamin Valentine, and Denzil 
Hulles, Eſquires, were at the Bar, upon an Habeas Corpus directed to the 
ſeveral priſons; and their Counſel was ready at the Bar to have argued the 
Caſe for them alſo : But becauſe the ſame Return was made as above, they 
ad, That all of them would rely upon this argument made by Mr. Lit- 
tleten. = | 

Mr. Selden's Argument *. 

UF ON the Writ of Habeas Corpus ad ſubjiciendum & recipiendum, di- 

rected out of. the King's-Bench to the Lieutenant of the Tower, he re- 
turns, that the priſoner was firſt committed to his cuſtody by a warrant of 
the Lords of the Privy-Council, dated 4 Martii 5 Caroli Regs, and recites 
the warrant wherein the King's pleaſure for the commitment is alſo ſig- 
nified. And farther, he returns, that the priſoner is detained by him, by 
virtue of another warrant, afterward directed to him, under the King's 
own hand, dated the 7th of May following; wherein it is ſignified, that 
he was to take knowledge, that the commitment was for notable contempts 
commited againſt Our Self and Our Government, and for ſtirring up of Sedition 


U 


a; bh an Habeas Corpus. 


19 by frachons. _ I anſwer, That we need not make ſuch an expoſi- | 
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| again? Us, with 4 command to detain bim until his Majeſty's pleaſure 


were farther known, &c. And fo certifies the Court, that theſe are the 
cauſes of taking and detaining him, and brings in his Body according to 
the Writ. And, whether upon this Return, the priſoner ought to be de- 
livered by the Court, upon ſufficient bail, or remanded to the Tower, is the 
2 That is, ſuppoſing the Return to be every way true (as in all 
caſes it muſt he ſuppoſed, when the queſtion ariſes up:in a Return), whe- 
ther there be ſufficient cauſe expreſſed in it, for which the priſoner onght 
to be remanded ? Or, that the cauſe of the commitment be ſuch (as it is ex- 
preſſed in the Return) that he ought to be bailed ? If there were no more 
in the caſe, but the Lords, or the & ing's command only. without farther, 
cauſe ſhewed of the commitment; then it were clear, by the declaration of 
both Houſes of Parliament, and the anſwer of his Majeſty to that decla- 
ration, in the late Petition of Right, that the priſoners were to be remand- 
ed. And the objections that ſome have made, out of the Statute of - 
minſter, the firſt, cap. 1 . That perſons committed by command of the 
King, are not repleviſable, and out of Stamyerd, fol. 73. as if he interpreted 
bailable (which indeed he doth not, if he be obſerved) to be underſtood in 
that Statute by replevi/able, and the like, are directly againſt the very body 
of the Petition of Right, and were ſo fully clearcd in the debates, out of 
which the Petition of Right was framed, that to diſpute them again, were 
but to queſtion what the whole Parliament had already reſolved on, as the 
certain and eſtabliſhed Law of the Kingdom. Nor is it timely to diſpute 
here again the general power of commitment, by the Lords or by the Kin 
himſelf. There is a commitment in the caſe, and there is a cauſe 20 
of that commitment, and of the detainer in priſon; and the quality of that 
cauſe only is truly the ſole queſtion; to the ſtating of which, the nature 
and courſe of bails upon offences, either returned generally upon Habeas 
Corpus, or appearing more ſpecially upon Indictments, is ſhortly to be firſt 
opened, All offences, by the Laws of the Realm, being of two kinds: 
The firſt, puniſhable by loss of life or limb; the ſecond, by fine, or ſome 
pecuniary mulct, or damage and impriſonment, or by one of them; and 
thoſe of the firſt kind being Treaſon, Murder, Felonies of leſs nature, and 
ſome more; and of the ſecond kind, bloodſheds, affrays, and other treſ- 
paſſes: If any priſoner ſtand committed (though before conviction) for 
Treaſon or Murder ; the Judges, for aught appears in the Books, have nor 
often uſed to let him to bail, unleſs it have appeared to them, that there 
hath been either want of proſecution, or of evidence to proceed, or that 
the proceeding through diſability of the appellant (in caſe of appeals), as 
when he is excommunicate, is delayed; or that the evidence is ſlight, or 
ſome ſuch like cauſe, So that in the bailing upon ſuch offences of the 
higheſt nature, a kind of diſcretion, rather than a conſtant Law hath been 
exerciſed, when it ſtands wholly indifferent in the eye of the Court, whe- 
ther the priſoner be guilty or not 4 And according to that, they often 
let to bail, detain in priſon, or remand the priſoner. Alſo in Felonies of 
leſs nature; which being all, as thoſe of the greateſt nature capital, and ſo 
the puniſhment of the ſame above impriſonment, the impriſonment of the 
offenders without bail, is only uſed ad ſalvam cu/todiam, and cannot be uſed 
ad penam., But if a priſoner before conviction, or ſomewhat that ſupplies 
a conviction, (ſo therefore alſo fit enough before conviction) ſtand commit- 
ted for treſpaſſes only, as all offences of the ſecond kind arc, and are pu- 
niſhable only by fine and impriſonment, or by one of them (in which caſe 
impriſonment is to be the higheſt part of his puniſhment, after conviction) 
there, by the conſtant courſe (unleſs ſome ſpecial Act of Parliament ba to 
the contrary in ſome particular caſe) upon offer of good bail to the Court, 
he is to be bailed; which agrees allo with all juſtice and exactneſs of rea- 
ſon, that ſo both the Court may, by his ſureties and bail (to whoſe care he 
is a-new committed) be aſſured to have him ready at the day given him 
upon the bail, to anſwer all proceeding againſt bim; and he himſelf, ha- 
ving ſureties that ſo undertake for his appcarance, may not be compelled, 
before conviction, to endure that continually, ad cu/tzdiam only, which is 
the higheſt part of what he is to ſuffer, after conviction, ad pm. So that 
in caſes of impriſonment for offences of the firſt kind, divers circumſtan- 
ces might be, for which ſuſficient bail offered might, according to the uſe, 
be refuſed by the Court. But in caſes of impriſonment for — of the 
ſecond kind, ſufficient bail, offered before conviction, ought of common 
right to be accepted; faving ſtill, where a ſpecial Act of Parliament alters 
the Law'in ſome particular caſe : but there is no colour or pretence of any 
ſuch Act concerning the cate in queſtion ; ſo that we are to examine it (for 
the point of bailing) only at the Common Law. | 
The ſtate then of the queſtion is but this: Whether that expreſſion, for 
notable Contempts againſt Our Self, and Our Governmen', and for flirring up of 
Sedition againſt Us, do denote any offence of the firit Kind? Which, if it do 
not, or ſo do not, as that the Court may by the words of it be ſuſhciently 
informed that it is ſome offence, at Jcait, of the firſt kind; the bail, in this 
caſe, ought to be accepted. The offences in the Return N two; firſt, 
notable Conte mpts, and then flirring of Sedition, and both againft the King. 
There can be no queſtion made of it, but that all Contempts, of what kind 
ſoever, that are puniſhable by the Laws of the Realm, are againſi the King 
and his Government, immediately or mediately, And altho' the latitude of 
them be ſuch, as that ſome may valtly exce:d others; yet they are all, as 
Contempt. only treſpaſſ*s, &c. puniſhable only by fine or impriſonment, or 
by both, but not until conviction of the parties (as ncither are other like 
offences), unleſs the Contempt be in the face of ſome Court, againſt which 
it is committed, which ſupplies a conviction. Now in this caſe, the Con- 
tenipts are only expreſſed in a generality, and no conviction appears of them. 
So that for that part of the | Pour there can be no colour why the bail 
ought not to be accepted. But all the doubt of the caſe depends upon the 
ſecond offence ; that is, the ſtirring up of Sedition againfl the King. Which if 
it be an offence only of the ſame kind as Contempis are, or a mere treſpals only 
to the King ; or, it by the words of the Return, it appears not to the Court 
to be an offence of the firſt kind, that is, either I reaſon, ar Felony 


2 * The Editor of Mr. Selden's Works, in his Preface to the third Volume, ſays, * This is the Subſtance of an Argument made in his (Mr. Selden's) own Caſe, and which was 


pronounced by Mr. Littleton.” But as there is ſo great a difference between them, we leave the Reader to judge of that; and, as it concerns ſo grand a point as the Li- 


rty of the Subject, have therefore given both. 
+ Vide 2 aſſiſ. pl. 3. 3. aſſiſ. pl. 12. 43. aſſiſ. pl. 40. 
a. 
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26. aſſiſ. pl. 47. 41. aſſiſ. pl. 14. ar. A IV. fol. 25. and 71. Bro, tit. Mainprife Go & 63. 2. Eliz. Dyer, fol. 


at leaſt, | 


at leaſt, (there bei 


4 


ſpeaking to appeaſe the aſſembly) even in jeopardy to be accuſed of this 


Lollards, under Hen. IV. 2 Hen. IV. c. 15. The words there are, 


17. Proceedings againſi W 
ng no conviction in the cafe) the priſoner ought to be 
bailed. For, ale the Court be afſured, out of the words of the Re- 
turn, that the priſoner ſtands committed for ſome ſuch caule, for which he 
might not of right, demand his bail; it is clear they ought to bail him. 
| examine the nature of the offence; comprehended in 
If it be any thing above what 
For Felony, 


2 


. reſts therefore to ne. the 1 

thoſe words, . Fit up edition ggainſt us. y thi 
3$. treſpaſs only, plainly it muſt be either Treaſon or Felony, 
no man preten | | 

The queſtion then muſt be, 


naman Dy | Bahn og ee 
ſtogd. I | | iſt be, whether the /irring up feeition againſt 
the' King be 1'rcalon or no; that is High-Treafon, as al! "Treaſon is that 
toucheth the King, as Treaſon ? For Petit-Treaſon, by the Common 
Law, is Felony, in regard of the King, a! ith re 
Der ons lain, againſt the faith and obedience due from the offender ; and 
158 0 the indictments of it ſay, felonice & proditorie. _ 8 
In the conſideration of the queſtion thus ſtated, firſt, the uſe of the word 
feditian, and the (enfe of it in our Language, And in our Laws, that re- 
ceived it out of that language, is to be examined; and then what thoſe 
words, againſt us, impott. Out of both which, it will be eaſily concluded, 
that the offence, as it is expreſſed in the Return, although it be a great one, 
et it is only a treſpaſs, and puniſhable by fine only or impriſonment, or 
both of them. For /edition, and the general notion of it; we have not 
either in the diviſion or explication of offences that occur in our Books, 
an expreſs definition, deſcription or declaration of it, though it occurs 
ſometimes, as mingled with ſome other offences, and the adjective of it 
oftener than the ſubſtantive: Nor hath there been yet found «Agog 
or proceeding upon the crime of /edition, by that name ſingly, as an of- 
fence in Law, clearly enough known by itſelf. Unlawful aſſemblies, routs, 
riots, cammotions, are the neareſt, if not the very things that by other names 
do, for the mot part, expreſs what ſedition is in our Laws. Vid. 3 Hen. 
VII. ol. 1. & Brook, riots 4 & 5. But our language, rather than our 
Laws, hath teccived the word from Latin, and thence hath in preambles 
of Statutes, and of ind ictments, ſometimes inſerted it; fo that miſſing an 
expreſs expoſition of the word in our Law, we have realon to leek for it 
firſt in the language whence we received it, and then in the uſe of it in 
Gur Own. ; ; | 
In Latin, that which is mutiny, raifing of tumult, aſſembling of any 
armed power, or conventicles, or the like, is /edition. Whence it is, that 
in the Civil-Law, ſeditio & tumultus are frequently [Wes ; and concitatores 
ſeditionis, and alot es ſeditionis, occur in the text of that Law “, for ſuch 
as ſtir up ſed lion. And thence alſo ſeditis militaris is uſed for a mutiny of 
the Soldiers in the Army, in Tacitus and others, and that for no more than 
the profeſſing themſelves againſt any command whatſoever given by the 
General, In this ſenſe it is uſed allo by a Lawyer of Epheſus, in the holy 
text, where Demetrius the filver-ſmith aſſembled the reſt of his company 
acainſt St. Paul, for preaching againſt Diana. For we are (faith he, 


— — 


© day's ſedition, ſoraſmuch as there is no cauſe whereby we may give a : 
<« reaſon of this concourſe of people,” Acts xix. 40. In the ſame ſenſe 

Tertullus, an Orator and Lawyer, pleading againſt K. Paul at Ceſare, be- 
fore Felix the Governor there, We have found this man a mover of /e- 
<& dition amongſt all the Jews throughout the World, and a chief. main- 
<« tainer of the ſect of the Nazarenes,” Acts xxiv. 5. And ſuch like teſ- 
timonies are very obvious. In the ſelf-ſame ſenſe the word was received 
into our language, as we may ſee in that Act of Parliament againſt the 


% That they taught openly and privily divers new doctrines, contrary to 
ce the faith and determinations of the Holy Church; and of ſuch ſect and 
« wicked doctrine and opinions they make unlawful conventicles and 
<« confederacies, they hold and exerciſe ſchools, they make and write 
c books, they do wickedly inſtruct and inform people.” Et ad ſeditionem ſeu 
inſurrectionem excitant quantum poſſunt, & magnas diſſentiones & diviſi- 
ones in populo faciunt. Kot. Parl. 2 H. IV. n. 18. And, as much as they 
«« may, incite and ſtir them to ſedition and inſurrectian, and maketh great 
6 ſtrife and diviſion among the people, &c.“ And about the beginning 
of Queen Mary, an Act of Parliament was made againſt ſeditious words 
and rumors; in the preamble whereof, ſeditious and ſlanderous news is men- 
tioned, and ſditiaus and flanderous writings, and perſons intending and prac- 
tiſing to move and /tir ſeditions (fo it is in Ra/tall and the Roll of Parliament, 
not ſeditious, as in the Statutes at large), diſcord, diſſenſion, and Rebellion 
within this Realm, 1 & 2 Phil. & Mar. 3. And to the ſame purpoſe, an 
Act of Explanation of the ſaid Act of Queen Mary, was made in the 
beginning of Queen Elizabeth, 1 Alix. cap. 6. wherein mention alſo is 
of falſe, ſeditions, and ſlunderous news, or tales, againſt the Queen. As alſo 
in her 13th year, cap. 1. a proviſion is made againſt contentious and ſediticus 
ſpreading abroad ef titles to the ſucceſſin of the Crown, And in another Act 
of the ſame year, c. 2. alſo the bringing Bulls from Rome, to raiſe and ſtir 
edition, is mentioned in the preamble. And in the 23d year, another ct 
23 Eliz. cap. 2. was made with this title, “ Againſt ſeditious words and 
« rumours uttered againſt the Queen's moſt excellent Majeſty.” And in 
indictments upon that Statute of the 1/7 and 2d of Philip and Mary, as it 
was continued in the Act of the 234 of Elizabeth; the party indicted for 
landerous words, in defamation of the Queen, is faid to have been “ ma- 
& chinans & intendens /edi/;zonem & rebellionem infra hoc regnum An- 
« oliz movere & ſuſcitare, and that adviſate, & cum malitioſa intentione, 
contra dictam dominam reginam, & felonice ut felo dicte domine re— 
zine nunc, deviſavit & ſcripfit quaſdam falſas, ſeditioſas, & ſcandaloſas 
materias, &c.” 34 Eliz. Coke, ib. intrat. tit. indictiment. Vol. 352. col. 3 
& 353. where the title is miſreferred to the Act of 1 Eliz. cap. 2. 

In the Lord Cromwell's caſe alſo, 20 Eliz. Coke 4. in att. de ſcandalis, 

feditio is mentioned againſt the Queen's p oceedings; and ſeditio domini regis, 

vel exercitus ſui, in Bractan, fol. 118. and ſeditio regni, vel exercitus, in 
Glanville, l. i4. c. 1. and ſeditis per ſonæ domint regis vel exercitus, in Heng- 
ham, c. 2. 

Now, for the ſenſe of the words /edition and ſeditious, it will be moſt 
plain, that in all theſe places, (except thoſe old Books of Bracton, Glau- 
ville, and Henghbam, the interpretation of whom hath fitteſt place after the 
examination of the objections made to prove ſedition to be treaſon) they de- 
noted in our Lenguage, and in the uſe of our Laws, that received them 
thence, ſuch an oftencc as was not puniſhable (without ſome ſpecial pro- 
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ds that by thoſe words, any kind of Felony is to be under- . 


and Treaſon only with reſpect to | 
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at the utmoſt ; and were reputed | 
| tumults, unlawful aſſemblies, routs, or rebeliions_ againſt any pan; 
the eſtabliſhed Laws, or publick commands, - Therefore in that Ag 3 
2 Hen, IV. concerning the Lolfards, the puniſhment of them that offen 
againſt the Acts, and were ſuch ſlirrers M. ſedition and inſurrectiam w, 
that theyſhould be ĩmpriſoned P y by virtue of that Act, until pure! 
if they purged themſelves; and impriſoned and: fined. after convidia 
and detained in priſon till abjuration: and upon refuſal to abjure, or po 
relapſe,” to be burnt for Hereticks : But that Act is repealed. by the : 
Hen: VIII. cap. 14- So, by the AQt of the 1/ and 2d of Philip aud A 
the firſt offence 
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I 
of (np feditious and flanderous words, or rumoun 
the King or Queen, was after conviction, ſtanding on the Pillory, 3 
fs o Ears, (unleſs he redeemed them by the fine of 100/.) and thi 
months impriſonment. And if any, from another's report, ſhall ſez 
any ſeditious and ſlanderous news of the King and Queen, he ſhould, 26, 
conviction, loſe one Ear (or redeem it by 100 Marks) and haye 0 
month's impriſonment: And that * if any ſhould maliciouſly. deviſe, y 
«* write any book or writing, containing any falſe matter, clauſe or ſen. 
© tence, of ſlander, reproach, and diſhonour of the King or Queen, u 
© alienate the minds of the ſubjects from their dutiful obedience, or tu ib 
0 encouraging, ſtirring, or mov ing of any inſurrection or rebellion With 
© this realm; or, if uy procure any ſuch thing to be done (the ſaid q. 
© fence being not puniſhable by the Statute of 25 of Edw. III. of treaſon 
© he ſhould loſe his right hand. And that the ſecond: offence of they 
that were puniſhable by loſs of Ear, or Ears, ſhould be impriſoned di. 
ring life, and loſs of all their goods and chattels.”. This Act of Quey 
| Mary expircd at her death, and agreeable to it was that proviſion of the A0 
of 1 Elia. c. G. which extended the ſame to Queen Elizabeth, during he 
life; but there is no ſuch law at this day in being, 80, in that of the x 
of Eliz. cab. 1. the firſt offence of contentions and ſeditions ſpreading abruz 
of titles to the ſucceſſion of the Crown, is puniſhed by the umpriſonment at 
one whole year, and the loſs of half the offender's goods, and the {econ 
oflence by the pains of a premunire, The bringing in of Bulls alſo from 
Rome, to alienate the minds of the ſubjects from their dutiful _ obedience 
and to raiſe and {tir /edition and rebell;on, is made High-Treafon by tha 
other Act of the ſame year. By which it appears, that /firring to /editin 
alone js in that very Act clearly ſuppoſed of far leſs nature. But thi 
Act is alſo expired, In that allo of the 23 of Elix. cap. 2. che reporters gf 
ſeditious news or rumeurs againſt the Queen, was made loſs of Ears (as be. 
fore; ) or, that to be redeemed at 200/. beſides impriſonment of fix monthit: 
and the reporters from another's mouth, to be puniſhed according to thi 
of 1and 2 of Philip aud Mary; ſaving, that the impriſonment, by this 
Act, is three months, and th+ ſecond offence is made Felony, and writins 
of any ſeditious matter, to the purpoſes in that Act of Queen Mary, is 
made Felony, upon which Act the indictments of Felony, betore-mention- 
ed, are grounded; but that Act allo expired by the death of Queen El. 
zabeth. And in that caſe of the Lord Cromwell, who brought a Scandalim 


_ Megnatum againit the Parſon of Northelenham in Norfolt, for ſaying, 


That you like not of me, but you lite of them that maintain ſeditions again 
the Bucen's proceedings. Although, in the report of the caſe, ſedition gene- 
rally be called an open and heinous crime, and defcribed to be as in the 
nature of ſome great factious - or riot; yet the defendant Juſtifies 
the words, by this, that the plaintift and he had diſcourſe of one that 
preached againſt the Book of Common-Prayer, and that in their diſcourſe 
the plaintiff ſaid to the defendant, I lite nt of thee : To which he r- 
plied, It is ne marvel, for you like of them that maintain ſedition (prædid 


ſeditieſam doArinam innuendo) again the Queen's proceedings ; and the 


juſtification allowed good. Whence it appears clearly, that maintaining 
ſeditian generally may be, ſuch preaching of ſeditious doctrine which 
puniſhable only by the Statute of 1 Eliz. cap. I. by fine and impriſon- 


ſeditioufly done, are of themſelves ſingly no capital crimes, or otherwiſ: 
puniſhable than by fine or impriſonment, or both; unleſs by ſome ſpecid 
Act of Parliament it be ordained otherwiſe, And to Safin this alſo, 
we may obſerve divers other Statutes ; where routs, riots, rebellions, and 
inſurrections (all which, of themſelves, if no traitorous attempt appear, 
by ſome overt Act, are puniſhable but by fine or impriſonment, unleh 
ſome Act of Parliament eſpecially ordain a greater puniſhment) han 
ſpecial puniſhments appointed for them ; being at the Common Law but 
in the nature of treſpaſſes. As in the 17 Rich. II. c. 8. it appears, that in 
the 5th year of the ſame King (which is 5 Rich. II. c. 6. Stat. 1.) aur. 
geous aſſemblies of the people againſt the King's dignity, and his Crown, ail 
the Laws of the land (as every great riot is) were made Treaſon; which 
Act is long fince repealed. Whenee it is alſo very obſervable to this 
purpoſe, that in two Acts of Parliament, the one of the 2 Hen. V. c. 9 
Stat. 1. and the other of the 8 Hen. VI. c. 14. the fimple word n. 
ots (which is moſt known in the Law, to this day, for ſeditious afſen- 

lies) is taken plainly as an expreſſion ſufficiently ' comprehendinz 
aſſemblies of people, in great number, in manner of inſurrection, and 
alſo rebelliens, as will appear plainly, by comparing the preambles wid 
the bodies of the ſame Acts. And in 11 Hen. VII. c. 5. for the punifſt: 
ment of unlawful raiſing and leading of people, riots, routs, and other ut 
lawful aſſemblies, a form of proceeding is appointed; wherein appears me 
plainly and expreſsly, that the puniſhment was only by fine and jmprifon- 
ment, and the Act was to continue but till the next Parliament, When 
it expired. Therefore alſo by the Act of 3 & 4 Edi. VI. c. F. entitle, 
An Act for the puniſhment of unlawful aſſemblies, and riſing of tht 
King's Subjects,” it was ordained, © That if any perſons, to the numb 
of twelve, or above, being aſſembled together, ſhall intend, with ford 
« of arms, unlawfully, and of their own authority, to kill or impri ſon 2 
© of the King's Privy-Council, or to alter or change any Laws eſtabliſht 
by Parliament, and ſhalb not depart and retire to their own habitationz 
« within one hour aſter eommand made by the Sheriff, ſome Juſtice of th 
Peace, or other ſuch Officer, in that behalf, the offence ſhould be High 
« Treaſon. And if ſuch Perſons aſſembled, to the pulling down of ditch&h 
« or laying open incloſures, or to the committing of ſome ſuch. mo" 
offences, retire not within that ſpace, that it ſhall be felony in then 
And if any thould incite ſuch perſons to any ſuch act, by ſpeaking 
c ringing a bell, ſounding a trumpet, firing of beacons, or the like; in 


viſion by Act of Fa:liament) otherwiſe than by fine and impriſonment | 


1 


* 


* ff, ad l. Jullam majeſtatis, lib. 1. & tit. ad leg. Jul. de vi publ. 1. 3, &c. C. tit. de ſeditioſis, I. 1. & 2. 


Sy much that they remained together after any ſuch command as aforeſul 


ment. Out of all which examples, it appears, that ſedition, and A&B 
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ment, of the nature of the offence thus ſet forth, they a 


on an 


ſpace of an hour, and commit any ſuch Act, as aforeſaid, it 
„ald be Felony alſo. And the per ſons ſo aſſembled, and remaining 
: er, to the number of forty, by the ſpace of two hours, are by the 
© ſame made Traitors. And that if the number be above two, and under 


by the 


| © twelve, that with force of arms, unlawfully, and of their own autho- 


ty, aſſembled for the caſting down of ditches, incloſures, and divers 
© ſuch other things, their ſtaying together after ſuch command by the 
+ ſpace of an hour, ſhould be dani by a year's impriſonment, and fine 
and ranſom at the King's pleaſure,” And it is alſo in the ſame Act or- 
ained,, * That if any perſon ſhall, procure, move, or ſtir any other per- 
« ſon, or perſons, to ar iſe, or make any trait orous or rebellious aſſembly, to 
« the intent to do any of the things before-mentioned, it ſhould be Fe- 


Jony. And further, that if any perſon were ſpoken to, moved, or ſtig- 


& red to make any commotion, inſurrection, or unlawful aſſembly for 
© any of the intents before-mentioned, and did not tell it within twenty- 
« four hours afterward, unleſs he have ſufficient excuſe, to ſome head 
« Officer where ſuch ſpeaking were had, ſhould ſuffer impriſonment, 
until he were diſcharged by three Juſtices of the Peace, whereof one to 
6 be of the quorum.” I his Act was to endure till the end of the next Par- 
liament only, which was in 7 Edw. VI. and then, cap. 11. it was conti- 
nued till the end of the next, which was in 1 Mar. /ef: 2. wherein, c. 12. 
it is repealed, and another of the ſame nature made. Both which ſhew 
moſt evidently, that thoſe unlawful aſſemblies, inſurrections, commo- 
tions, and the like, which are puny Seditions, provided for by thoſe 
Ads, were before but treſpaſſes, puniſhable only by fine and impriſon- 
ment. That of the 1 Mar. ſefſ. 2. c. 12. is intituled, An A againſt un- 
lawful and rebellious aſſemblies, where the clauſe of the Privy-Councillors 
(that was in the 3 & 4 Edw. VI.) is omitted; and the reſt of the offence 
touching the altering of Laws, is expreſſed, as in that of Ed. VI. ſaving 
that the crime is made Felony, whereas it was Treaſon by that of Ed. VI. 
The reſt of that Act of 1 Mar. is, for the moſt part, agreeable with that 
of Ed. VI. ſaving, that none of the offences are [reaſon by this Act, but 
Felony at the moſt. And for the being /poken to, or flirred to made any 
commotion, and not diſcovering it, here, in this of Queen Mary, the offen- 


der is to ſuffer impriſonment only for three months, unleſs he be diſ- 


charged by three Juſtices of the Peace, as in that of Ed. VI. This of 
Queen Mary, was kept on by continuance only, from one Parliament to 
another, during her time; and in 1 Eliz. c. 16. it was made to continue 
during the life of Queen Elizabeth, and at her death expired. To this 
purpoſe alſo the Act of 14 Eliz. c. 1. is obſervable; where, * unlawful 
* practices, ſecret conſpiracies and devices, to take or ſurprize any of 
the Queen's fortiſied Caſtles, and the malicious and rebellious intent 
« of ſurprizing, or taking them, being expreſſed by overt-Act, or word, 
are made Felony ; * and the not giving them up within fix days after 
« command from her, is made Treaſon ;' which Act alfo expired with 
her life. Here the offences made Treafon and Felony by the Act, were 
both Seditions of a high nature; and yet but treſpaſſes before the Act made, 
nor are they other now the Act is expired. For the ſurprizing or detain- 
ing of a Caſtle, without levying a war, or ſome other Act of 1 reaſon (as 
in Sherley's caſe in Dyer) was not Treaſon, but by that Act. Lo theſe. 
we may juſtly add that caſe of the Earl of Northumberland in 5 Hen. IV. 
rot. parl. n. 11, 12. Cc. He acknowledged by writing, in Parliament, 
that he was guilty of not Zeeping the Laws as ligeance aſteth, and of gathering 


power, and giving of liverics (which are the words of the Parliament-Roll), 


and upon ſpecial conſideration had, by the Lords and Judges in Parlia- 
judged it was 

neither Felony nor Treaſon, but only Treſpaſs; and ſo are the expreſs 
words of the Roll. Yet the gathering of power, and giving liveries, and 
breaking of allegiance, are large expreſſions of that, which in itſelf was 
truly ſedition, and that of a high nature. And thus, both by the uſe of 
the word, and the puniſhment provided, in ſome caſes in Parliament, 
for remedy of the offence 8 which ſpecial proviſion it is never 
found capital) it appears clearly that ſedition, or the ſlirring of ſedition, 
alone, at the Common Law, (and no Statute, now in force, hath or- 
dained otherwiſe) is but treſpaſs, and puniſhable only by fine and impri- 
ſonment. 
Now ſor the words again/ us; that is, againſt the King. There is no 
doabt at all, but that all offences are againit the King. Every flight treſ- 
paſs, by the Law, is contra pacem domini Regis; and whatſoever is againſt 
his peace is againſt him; as alſo divers indictments of mere treſpaſſes 
conclude with in contemptum Domini Regis, and contra coronam & dig- 
1itazem ſuas As in an indictment for hearing of maſs, is contra pacem, 
dignitatem & coronam domini regis. All whack import againſt the King. 
And that Act of 23 Eliz. is made againfl ſediticus words againſt the Quern's 
moſt excellent Majeſiy; which, even after the Act, remained not capital, 
being before but treſpaſs. And in the preamble of that of 14 Eliz. it ap- 
pears, the Act was made againſt < unlawful practice, ſecret conſpiracies 
and devices, ſtirred and moved againſt our ſovereign Lady the Queen, in 
* ſeeking unlawfully to take her Caſtles, Fortreſſes, and the like.” And 
in Brafton, fal. 119. b. H. 3. & 120. b. H. 6. the concealing of treaſure, 
which is puniſhable by fine and impriſonment, is expreſsly ſaid to be 
grauis præſumptio contra regem & dignitatem, & coronam ſuam ; as alſo the 
not keeping the aſſiſes of bread and ale, and the like. Neither is there 
any doubt of this, but that the words, againſt the King, may be applica- 
ble to any kind, and as well to the leaſt as the greateſt kind of offences, 
and imply nothing that increaſes the offence above treſpals. | 
It fellows then, for the laſt part of the conſideration, that (edition be- 
1 that which we otherwiſe call unlawful aſſemblies, riot, mutiny, re- 
bellion, or the like; and every offence puniſhable, being again/t the Ring) 
the firring up of edition againſt the King, which is or may be the ſlirring up of 
a reut, unlawful aſſembly, mutiny, rebellion, or the like, againſt ſome ordinary, 
or extraordinary command, proceſs, writ, or execution of ſome eſtabliſhed 
aw, is no other offence, by the expreſſion in the return; nor can thereby 
be underſtood to be other (without ſome ſpecial Act of Parliament have al- 
tered the Law) than treſpaſs, and puniſhable only by fine and impriſon- 
ment, and fo, by conſequence, no 22 As for a Pecial Act of Parlia- 
ment, that makcth ſedition againſ! the King, to be higher than treſpaſs, there 
15 none ſuch extant. Among all the Acts of Parliament that are in force, 
there is none gives any colour here, but that of 25 Ed. III. wherein Trea- 
for. is declared: And in that Act, only theſe words; If any one levy War 


* Vide 11 Rich. II. c. 3. pet. 3. 1 Hen. IV. 


Ver. VII. 


ſo genera 
OS 
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1 aqua? our Lord the King, in his Realm, or be adhering to the enemies 
of our Lord the King in his Realm, giving to them aid or comfort in 
* his Realm, or elſewhere, and Tak be attainted of overt Act, it is 
* High- Treaſon.” The other words concerning other and higher Frea- 
ſons, in that Act, have nothing that can ſo much as of themſelves ſuppoſe 
a ſedition againſt the King; but it is true, that in theſe before recited there 
may be a ſedition againſt the Ring; that is, the /-vying of War again 
the King may be by /edition, or the adhering to the King's enemies, or the 
leuvying of 2 againſt him, may be, by a low expreaon, perhaps ſtiled 
ſedition againſt th King; as in every greater crime, as in theft, treſpaſs 
may be included, or underſtood. (Cor unleſs on the other ſide, in 
that which is /ed:tion againſt the King, Treaſon muſt neceſſarily be 
underſtood, theſe words of the 25 Ed. III. make no more to prove 
that ſedition is Treaſon, than any Act againſt theft, can prove that 
treſpaſs is Felony. Therefore allo, in that very Act of 25 Ed. III. the 
riding openly or ſecretly with armed men to kill or rob another man, or 
to take him, and keep him 'till he make fine and ranſom for his delive- 
rance (though it be Main! ſedition againſt the King, it being againſt his 
Peace, his Laws, and his 8 and Dignity) is but Felony, if robbery 
be committed with it, and treſpaſs only if impriſonment till fine and ran- 
ſom. And ſo it is declared expreſsly in that Act. And though there 
have been divers Acts of Parliament ſince that of the 25 Ed. III. that have 
made divers other facts Treaſon, yet there is none of them that remain un- 
repealed, or not expired, that make any ſuch fact Treaſon, as is of the 
nature of ſedition againft the King : And except only the Treaſons made by 
thoſe ſpecial Acts of Farliament that remain in force (as thoſe concerning 
Bulls from Rome, Jeſuits, clipping of Coin, and ſome few more), there 
is nothing at this day treaſon, ſaving what is compriſed in that Act of 25 
Ed. III. to which ſome ſpecial Laws“ have, in the ages ſince Ed. III. now 
and then reduced all Treaſon, by abrogating all intervenient Laws of 
Treafon. And by that Act, if there be a doubt that happens before the 
Judges, by reaſon of any new caſe that comes before them, they ought 
not to judge it "Treaſon, until it be enacted by Parliament to be ſo. And 
it doth, in the fame Act, appcar, that before that time, there was a 
greater latitude of 'T reaſon, than at any time ſince, Now, even in that 
time, there is an expreſs judgment of the very point in queſtion ; though 
not in the ſame terms with this caſe, yet in the felf-ſame ſenſe, as if this 
caſe had then been before the Judges. It was the caſe of one Ri; he was 
impriſoned by the Juſtice of North M ales, in g Ed. III. and returned to be 
lo, eo quod A. B. impeſuit ei fecife debuifſe diverſas ſeditiones, &c. dominum 
regem tangentes. Upon this return, the Court adjudged, that the offences 
contained in the Return, and as they could thereby be underſtood, were 
ſuch for which he ought to be bailed ; and they give their reaſon with the 
judgment, becauſe it did not appear what kind of feditions againſt the King 
were meant by it. Eo quod non ſpecificatur quales ſeditiones, &c. ideo dimit- 
tendus, by mainprize or bail, which to this purpoſe are all one, For if 
the ſedition had been with traitorous intents, and fo expreſſed, then it had 
been Treaſon, for which they would not have let him to mainprize. But 
becauſe ſedition againſt the King might be of divers other natures, and 
mere treſpaſſes, therefore they ſaid, ideo dimittendus eff ; expreſſing therein 
the right of the priſoner, that he might juſtly claim to be bailed, and by 
law ought to be bailed, and not only that he was bailable. But three 
objections may, perhaps, be made to this judgment, to make it differ in 
ſubſtance from the caſe in queſtion. The firit, that A. B. impoſuit ei fe- 
e 44 diverſas ſediticnes, &c. which being as an accuſation in 
terms, was not certain enough to make him anſwer to it, and 
thence might be cauſe of the judgment. The ſecond, that it is not con- 
tra Dominum Regem, or againſt the King, as the cafe here is, but tangentes, 
cr touching the Lins And the third, that here is the King's Warrant 
witneſſing the offence, and command for impriſonment, and in that of 
Ed. III. only the charge of a Subject and the commitment of a Subject. 
Lo all three, the reply is eaſy. For the firſt, it is plain, that the Juſtice 
of North Wales ſhews the reaſon of the impriſonment to be, becauſe 
Ruſſel was charged by A. B. to have committed How touching the King, 
as every one that is returned to ſtand committed for any offence, is ſup- 
poſed to ſtand fo committed, becauſe ſomebody charged him, or accuſed 
him, or can teſtify againit him; and that is here more particularly ex- 
preſſed, which in every Return is ſuppoſed to be underſtood in the gene- 
ral words. As, ſuppoſe the Return were, that ſuch a one ſtands com- 
mitted for T reaſon, or Murder, upon the accuſation, teſtimony, or exa- 
mination of A. B. taken thus, or thus : would the Court bail him the 
ſooner for that addition? And in Returns, it was never expected that 
there ſhould be ſuch certainty as that the priſoner might plead and be 
tried, Which can never be done from Returns, but only by Appeals or 
Indictments, wherein the offence is in ſpecial ſet forth by time, place, 
and all circumſtances. Or, if they had, in this caſe of Ryfl, expected 
or conſidered ſuch a certainty, they ought not to have let him into main- 
prize, or bailed him; but clearly difmiſſed him. For, if an appeal, 
which is an accuſation, were brought againſt a man, or an indictment 
put in de diverſis murdris, or de murdra, generally; or, de proditione gene- 
rally; cl-arly, upon ſuch an appeal or indictment, the Court would not 
put the party neither to anſwer, nor ſo much as to the trouble of bail or 
mainprize, becauſe ſuch a charge that way, were merely void, For in 
appeals and indictments, the particular circumſtance, and the ſpecial of- 
fence muſt always be ſet forth, or elſe they are void; but, in Returns, 
the general expreſſion is ſufficient for the Court to judge, whether the 
offence be ſuch, as that the priſoner ought to be bailed or no, as the 
common and moſt: known practice is. So that the firſt objection is of no 
force. For the ſecond, it is certain, that the words tanzentes regem, and 
contra regem, in matter of offences, occurring in our Laws, are taken 
as ſynonimous. As in 25 Ed. III. Stat. de clero, cap. 4. we have 
Treaſons or Felonies, touchants auters perſons que le roy meſme ou ſon 
royal majeſtie, touching otbers than the Ring; which is the ſame with, being 
againſt others than the King, or beſides the Ning; that is, petit Tres ſons 
| (which are both Treafons and Felonics) as it appears in Stamford, 3 
c. 43. fol. 124. b. High-Iicaſon being touching the King, or againſt the 
King, or extending to the King; which is the ſame in 25 Ad. III. de 
| proditionibus, Where the ſenſe of the words appears by a Law made 


} 


—— 


but few years aſter this very caſe of Ruſſel, So in VHeſimin. I. ch. 15. 
Treaſon que touha le roy meſme, is expreſsly for Treaſon againſt the 
c. 10. 1 £9. VI. c. 12. 1 Mar. pail. 1. c. 6. 
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Ni, chat is, High-Treafeti. And Bra?ton, fol. 119 b. 5. 2. calls the coun- 
rfeiting the Great Seal, Which Oy Treaſon to this day, Crimen le/e 

dtangit taronam Regis, of Tr 
Fitter age, wwe les in the Sttute of 14 Elis. cap. 2. t > 
e, wh 852 by; concerning the perſon of the Queen, are both as 


both or 


inft tbe Petition of Right: But if it be con 


i 


Pailjament, or other teſtimony'of Law wich us, that in this kind of con- 
e 'makes any. difference between the expreſſion of an offence, ina 
turn of the King s warrant, and the expreſſion pf it in a 17 of a Sub- | 


6turn 0 


a0 ke 18 Returnggf this kind, in judgment of Law, are f 
and the 


0 


ma re/tatis, to be puniſhed with death, and ſo ſuppoſes it High- Treaſon. So 
Glanville, Si quis machinatus fuerit, vel aliquid fecerit, in mortem Regis, vel 


1 7 11, vel exercitus; he ſaith it is likewiſe Treaſon. And Hengham 
ringing examples of the Placita de crimine laſe maje/tatis, adds, ut de nece 


to the authority of theſe old Authors is various. Fir/t, However they were 
all three (if at leaſt that of Glanville be the work of Sir Randal Glanville, 


ſince ; the ſecond, about 350; and Henghamabout 300 years paſt, Second- 


ly, The words of ſeditio Regis, or regni, are an o 


be ſo taken againſt all Grammar, and uſual context of words; for no more 
than tumultus Regis, reb llio Regis, inſurrectio Regis, is tumult againſt the 
King, or rebell bn againſt the King, or inſurrection againſt the King, is ſeditio 
Regis, in force of Languages ſedition againſt the Ea. Thirdly, Admit 
it be rightly taken for „edition again/? the King, in thoſe old Authors, yet 
the Statute of 25 Edi. III. de A ſo ſettles the Law for Trea- 
ſon, that whatſoever was Treaſon before that Act, and is not compriſed 
within that Act, is no Treaſon at this day, unleſs ſome ſpecial Act of 
Parliament have ordained it. Fourthly, The conſtant courſe of teſtimo- 
nies, as they are before ſhewed, fince the 25th of Ed. III. prove expreſs- 
ly, that only ſedition againſt the King is taken for a leſs offence, and mere 
treſpaſs. Fiftnly, In particular offences, we ſee Bracton (whoſe autho- 
rity is the chief of the three, whether we regard the expreſſion, or the qua- 
lity of the writer) differs much from the Common Law of the later ages: 
and ſo much, that he is directly, in ſome things of great moment, contrary 
to the clear known Law, both of the preſent and of ancient times. As he 
allows no killing of a man to be Murder, but what is. done fo ſecretly, that 
it is not known who doth it. HBracton, I. 3. de Corona, fol. 134. b. & 135. 
And' that if the oftender be taken, or, if the party hurt live long enough 
to diſcover him that hurt him, though he die afterward, it is (ſaith he) 
no Murder. Which is directly contrary to the Law, yet altered by no 
ſpecial Act of Parliament. So, Si quis alter ius virilia abſciderit, & libidi- 
nis cauſa, vel commercii caſtraverit, Faabes (faith he, p. 144.5. F. 3.) pœna 
aliguando capitalis, aliquando perpetuum exilium, cum omnium bonorum ademp- 
tione ; Whereas there is no ſuch thing in the Laws of England. But in- 
deed, by the Civil Law, Qui haminem libidinis, vel promercii cauſa caſtra- 
verit, pena legis Corneliæ de ſicariis punitur; that is, is puniſhable capi- 
tally. F. ad leg. Cornel. de ficariis, I. 3. H. 4. & l. 4. H. ult. Whence, doubt- 
leſs, Bracton (who cites often, to other purpoſes, the very texts and words, 
and quotes the places of the Dige/ts, and the Code) had that puniſhment 
for ſuch as gelded men. And thence alſo had, by all likelihood, that 
touching ſedition. For, by the Civil Law, all ſedition, publick raiſing 
of tumults, gathering armed men without publick authority, and what- 
loever is but with us as a commotion or riot, is Treaſon (crimen læſæ ma. 
Jeflatis) and capital. To which purpoſe there be divers texts in that 
Law 7 ad leg. Juliam majeſt. J. 1. & de pants, l. 38. F. 2. de appellationi- 
bus, J. 16. C. de ſeditiofis, I. 1. & 2. Sc. which doubtleſs he both read, and 
often followed: and by concitatores ſeditionis, or ſtirrers up of ſedition, by that 
verv name were condenined as Capital 'Traitors. But this was never, for 
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alſo ſhould be taken; For Bra#oi ſaithiexpreſsly of that, and other Tres. 
ſons, that he joins with it, that the priſoner ought to be bailed, unleſs an ye: | 


Zaſon * King: And, in this | 
| dendum trat utrum apparrot accuſator, vel non; fi autem nullus. 2 ni 

ſola fama que tantum apud bongs & graves oriatur, bic ſalus attachiabitur per 
falves & ſecures legios ; vel. Plegios non babuerit, per carerris ineluſio nen, 


aught appears, Law in England; but the contrary appears plain enough by 
what is already ſaid, Sixthly, For anſwer to the objections out of Braaton 
and Glanville, if their authority ſhall be taken ſufficient to maintain /edition to 
be Treaſon; then will it be as reaſonable to prove, that in ſuch a caſe bail 
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cuſet be preſent. Si quis, ſaith he, de hoc crimine defamatus furit, tune. 


Aonic de cr imine fibi 1mpoſito veritas inguiratur. And Glauville ſaith expreſz. 


far || ly, that although an accuſer be preſent, yet he is to be bailed. - Erie 

| arcuſater. fuerit ( ſuith he) accuſatas dimittitur per plegios; aut fi non fuer, 
in carterem dimiititur. do that eitlier the authority of theſe old Authors it 
of no moment; for. the teaſons before ſhewed ; or if it be valuable, and that 


advantage muſt be taken from them, it is as reaſonable that their other 


ble opinion, for: the bail, be as well accepted and allowed of in this caſe. But 


there remains, perhaps, one objection, out of the opinions of Tyeſilian and 
Balknap, the two Chief - Juſtices ;- and of Holt, Fulthorp, and Burgh; Juſti. 
ces of the Common-Pleas, and Locltan, one of the King's Serjeants in 11 
Rich. II. ¶ Jide 21 Rith, II. c. 11, fee the Roll:) Who being, among other 


'| things, demanded at Nottingham by the King, and charged to anſwer, upoi 
| their faith and legiance to the King, how they ought to be puniſhed that did 


interrupt the King, fo that he might not exerciſe thoſe things that pertain. 


And | eth to his regality and prerogative; (in which words, perhaps, may be in- 
cluded all kind of ſedition againſt any proceeding, proceſs, or ordinary 


command of the King) with one aſſent they anſwered, That they ought to 


be puniſhed as Traitors. And if that were Law, it were hard to ſind aſe. 


dition againſt the King, but that it were Treaſon, For all his proceedings, 
proceſs, and ordinary commands, belong to his regality and prerogative; 
and every ſedition againſt him, is a kind of interruption of the exerciſe; at 
leaſt, of thoſe proceedings, proceſs, and ordinary commands. | 
It is true, that in the 11th of Rich. II. ſuch an anſwer, among diver 
others of like nature, were given by thoſe Judges, and that Serjeant; 
and they put their Seals alſo to them, But it is as true, that for thels very 
anſwers they were accuſed by the Commons in Parliament, the ſelf-ſame 
year, where they anſwered upon the accufation : Firſt, That the anſwer 
were written in the original to which their Seals were put, otherwiſe than 
their meaning was, in ſome part. Secondly, That they had been threaten- 
ed to make no other anſwer than what might agree with the King's liking, 
Thirdly, That their anſwers proceeded not of their free-will, but for feat 
of death; and that ſome of them had revealed as much to the Earl of Ken, 
defiring him to witneſs as much hereafter if time ſerved. Rot, Parl. 11. 
Rich. II. a. 14. & vide Stat. 11 Rich. II. c. 3, 5, Cc. Notwithſtanding 
all which, at the inſtance of the Commons, they were judged all by 
Declaration in Parliament made by the King and Commons (which 
was according to the Act of 25 Edto. III. and fo by Act of Parlia- 
ment) to be Traitors, and to ſuffer as in caſe of Treaſon; good part 
of which proceeding is remembred in the Statutes of that year, but 
much more in the Rolls of that Parliament. And although in the 


Parliament of 21 of Rich. II. that Parliament, and in particular, this 


proceeding againſt the Judges, were wholly annulled, and their 'anſwers 
adjudged good; as appears in the printed Statutes of that year, 21 Rich. II. 
c. 12. yet in the iſt of Heu. IV. it was declared by Parliament, 1 Hen. IV. 
c. 3. that this proceeding of Parliament of 21 of Rich. II. being cauſed 
by a certain number only, of the Members of Parliament, and that the 
Statutes, Fudęments, Ordinances, and Eftablifhments, were made, ordained, 


and given erroneouſly and deceitfully in great difheriſon and final deſtructin, 


and undoing 
clared and $4 


of the liege people of the realm. Where alſo it was further de- 
| judged, in the {ame Parliament, that all the Parliament of 
21 Rich. II. and all circumſtances and dependents thereupon to be of no force or 


value, but annulled. And beſides, that the Parliament F the 11th Rich. II. 
wherein thoſe Judges were condemned as Traitors, for that anſwer, 
and all the reſt of that kind, ſhould be firmly holden and kept, after the pur- 
port and effect of the ſame, as a thing made for the great hanour and common 
| profit of the Realm. So that that anſwer of the Judges, in the 11 of Rich.1l. 
; ſo highly condemned as falfe and erroneous, by two Parliaments, both 
which have to this day continued in firm ſtrength, is of no weight to prove 
that ſedition again/t the King is Treaſon, Nor doth any thing elle prove it, 
but the contrary is manifeſted by the arguments before urged. And by 
conſequence, it is only treſpaſs againſt 1 

and impriſonment, and therefore the priſoner returned to ſtand committed 
for ani. it up againſt the King ought to be bailed, | 

0 


e King, and puniſhable by fine 


me days after Sir Rob. Heath, the King's Attorney-General, argued, 


That this return was good, and that the parties ought not to be bailed: 
And that within the return there appears good cauſe of their commitment, 
and of their detaining alſo. The caſe is great in expectation and conſe- 
quence: and concerns the liberty of the ſubject on the one part, whereof 
the argument is plauſible; and on the other part, it concerns the ſafety 
and ſovereignty of the King, which is a thing of great weight. The con- 
| fideration of both pertains to you the Judges, without ſlighting the one, 
or too much elevating the other. The Return, which now is before you, is 
entire; but I will firſt conſider it as divided in parts. Firſt, the firſt Wars 
rant, which is that of the Lords of the Privy-Council, is general, that it 
was by the command of the Lord the King: and this in former times was 
held a very good return, when due reſpect and reverence was given to govern- 
ment; but, Tempora mutantur. And this return is no way weakned by any 
latter opinion ; for notwithſtanding that, the firſt commitment of a'man 
may be general : for if upon the return, the true cauſe ſhould be reveal'd to 
the Gaoler, by this means, faults ſhould be publiſhed and divulged before 
their puniſhment, and fo the complices of the fact will eſcape, and it is not 
fit that the Gaoler, which is but a miniſterial Officer, ſhould be acquainted 
with the ſecrets of the cauſe. But when the cauſe is returned in court, more 
certainty is requilite ; for then (as it hath been objected) ſomething ought 
to be expreſſed to which the party may anſwer, and upon which the 
Court may ground their judgment. And to this purpoſe, the Petition 
of Right hath been much inſiſted upon; but the Law is not altered 
by it, but remains as it was before, And this will] appear upon. the 
view of all the parts of the Petition, 1. The occaſion of the Petition, 


and the grievance, is ſhewed in theſe words: Divers of your Subjefi 
have been of late impriſoned, without any cauſe ſhewed, - Sc. But 
| | in 
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an turn there is à4 cauſe ſhowed, to which the parties may anſwer. 
to n The prayer of the Petition is; That no freeman, in any ſuch 
bebe is mentioned, be impriſoned or detained; that is, ſuch 
Fer of impriſonment, the ground whereof doth not appear. Then the 


theſe words, Toe 
tefwatds his anfwor was in a Parliamentary Phraſe; Seit droit fart 

, But after wards, on the 26 of Fu 
—.— and meaning in the ſaid anſwer. 
I have gra 


««/NqubjeRts, Ge.“ A Petition in. arliament is not a Law, yet it is for 
the honour and dignity of the King, to obſerve and keep it faithfully ; but 
d the words and inten- 


the duty of the people not to ſtretch it beyon 
ihe King, And-no other conſtruction can be mate of the Petition, 
than to take it as a confirmation of the antient liberties and rights of the ſub- 
jects. 80 that now the cafe remains in the ſame quality and degtee, as it 


ns before the Petition. Therefore we will now confider, how the Law was 

taken before the Petition; and for the diſcuſſing thereof, we will examine the 
ſecond Part of the Return, and in it two things: 1. If the Return, as it is now] 
made, (hall be intended for true. 2. Admir that it is true, if there be any 


offence contained within it, which is good to detain the priſoners. For the 
x, it is elear, that the cauſe ſhall be intended true which is returned, though 
in truth it be falſe; and ſo are 9 H. VI. 44. and F. Corpus cum cauſa, an i 2 Coke's 
Rep. 11 5. 93 Bagg' caſe. 2. It ſeems that there is ſuch a crime contain 'd 
in this return, which is a good cauſe for detaining the Priſoners. It is true, 
that it was confidently urged in Parliament, in 3 Car. that general returns, 
that were committed by the command of the Lord the King, are not gow t 
and that thoſe arguments remain asmonuments on record, inthe Upper Houſe 
of Parliament; but I will not admit them for Law. But I will remember 
what was the opinion of former times, 22 H. VI. 52. by Newton; a man 
committed by the command of the King, is not repleviſable. And the opi- 
nion cannot be intended of a replevin made by the Sheriff, becauſe the prin- 
cipal eaſe there is upon a return in this Court. 33 Hen. VI. 28. Poyning's 
caſe, where the return was; That he was committed by the Lords of the 
Council, and it was admitted good. It is true, that this opinion is ground- 
ed upon t. 1.c. 15. but 1 will not inſiſt upon it. But the conſtant 
opinion hath always been, that 4 man committed by the command of the 
King is not bailable. Ing H. VI. 44: it is ſaid, That if one be taken up- 
on the King's fuit, the Court will not grant a /uper/edeas. The contrary 
bpinion is grounded upon Magna Charta, which is a general Law, and li- 
terally hath no ſenſe to that purpoſe ; and it is contrary to the uſual prac- 
tice in criminal cauſes, in which the impriſonment is always lawful until 
the Trial, altho' it be made by a Juſtice of Peace, or Conſtable. And that 
man committed by the command of the King or Privy-Council, is not 
bailable, he cited 1 Jacobi, Sir John Broctet's caſe ; 8 Jacobi, Thomas Cæ- 
ar's caſe; 12 Far. Jane Demaiſtres's caſe ; 3 Eliz. William Rinch's caſe; 
and in the caſe of MH. 36 Elix. and 4 and 5 1 Iz. Richard Thimelby's caſe; 
and ſaid, that there are innumerable precedents to this purpoſe. MH. 21 & 
22 Eliz. upon the return of an Habeas Corpus it 88 that Michael Page 
was committed by the command of the Lord the King, but was not deliver- 
ed; and after was arraigned in this Court, and loſt his hand. And at the 
ſame time Stubbs was committed by the command of the Lord the King, 
for ſeditious words and rumours, and he loſt his hand alſo upon the ſame 
Trial. M. 17 & 18 Eliz. upon Habeas Corpus for Jobn Loan, it was 
returned, That he was eommitted for divulging ſundry. feditious writings, 
and he was remanded. And 7 H. VII. rell 6. Rug's caſe; and roll 13. 
Chaſe's caſe, where the return was, That they were committed by the 
command of the Lord the King, and they were not delivered; and this 
was alſo the opinion in this Court, M. 3 Car. and after the ſaid time the 
Law is not altered; and fo, I hope, neither are your opinions. 

But to conſider the particular cauſe mentioned in the return, I will not 
rely upon the firſt part of the words, although they be of great weight, but 
only upon the laſt words, ——for flirring up of ſedition againſt Us. 
But it hath been objected, that Sedition is not a word known in the Law: 
But I marvel that the ſignification of the word is not underſtood, when it 
is joined with the,vords againſt Us; this ought to be underſtood, 
Sedition againſt the King, in his politick capacity. Sedition hath ſundry 
acceptations, according to the ſubject handled, as it appears Cotes 4 Rep. 
p. 13. Lord Cromwell's caſe, which hath been cited. If it be ſpoken of 
a man, that he is ſeditious, if it be of a Company in London, it ſhall be 
underſtood ſedition in the Company ; if it be ſpoken of a Soldier, it ſhall 
be taken for mutinous. Mr. Littl:ton, who argued this caſe, very well 
ſaid, That Tacitus uſed this word, and it is true; and he ſays, That there 
are two manners of ſeditions, Seditio armata & togata; and the laſt is more 
dangerous than the former. Put couple it with the ſubſequent words 


| here, [ againſi us] the interpretation and ſenſe thereof is eaſy, and /oquen- 


dum ut vulous. Mr. Littleton ſhews the acceptation of this word in divers 
places of Scripture, and I will not reje& them, for they make for me ; 
20 Numb. 3. the Latin is,—popul: verſi ſunt in ſeditionem ;—and it is eng- 
liſhed—murmuring—but clearly it was High-Treaſon againſt the Gover- 
nor, and God himſelf. 26 Numb. q. in ſeditione Corah—1t is manifeſt, that 
that was a great Inſurrection. 12 Jud. 1 facla eſt ergo ſeditio in Ephraim, 
The Ephraimites roſe againſi Jephtha; and he at the ſame time was the.r 
Judge and Governor, fo it was the height of Inſurrection. It is true, 
that in 15 As 2. fatta ft ſaditio; and in ſome tranſlations it is, Orta eff 
repugnantia non parva, for it may be taken in ſeveral ſenſes. 19 4s 40. 
the Lown- Clerk there knew not how to anſwer for his day's ſedition, or 
iuſurrection, and no doubt he was in great peril, for it was a great in- 
ſurrection; and I with the greater ones were as circumſpect as he was. 
24 Atts 5. Tertullus accuſed Paul of ſedition, and doubtleſs it was conceived 
a great offence, if you conſider the time and other circumftances, for they 
were Heathens and Romans. 
Goſpel of Go, yet he was taken for a peſtilent fellow, and as a perſuader 
toſhake of Government. Bra#on, lib. 3. de Corona, c. 2. ranks Sedition 
amongſt the crimes lz/e Maje/fatis. But it hath been objected, that if it 
be a Capital offence, it ought to be Felony or Treaſon, - Io this I ſay, that 
t cannot be Felony, but it may be Treaſon, for any thing that appears. 


wiſer of the King to the Petition was in ſundry words? 2 Juve 1628, in 
King willeth, that right be din: according to the Laws and | 

the Realm, e. Which anſwer gave not ſatisfaction. And af- 
it come 
ne, 1628; the King expreſſed his 
It muſt de conceived, that 
anted no new; but only confirmed the ancient Liberties of my 


And Cons he in very truth taught the | 


Ie is true, that by the Statute of 


„ i 3 2 
88 te Habeas Corpus. l 
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F 
0 III. Treaſons are declared, and 


ch is not compriſed within the ſaid 
| Statute, unleſs it be declared fo by AR of Parliament. But upon Indict- 
ment of Treaſon, ſuch Sedition as this may be given in evidence, and per- 
haps will prove Treaſon, + And the return is not, that he was ſeditious, 
which ſhews only an inclination ; but that he fire up ſedition, which 


» »4 Fd 


nothing ſhall be called Treafon, 


may be Preaſon, if the evidence will bear it. In divers Acts of Parlia- 
ment, notice is taken of this word [ Seditio], and it is always coupled with 
Inſurre&ion ' ot Rebellion, as appears by the Statutes of 5 R. II. c. 6. 
17 K. II. c. G. 2 H. V. c. 9. 8 z Wie i 4&0 48 VI.ic 5: K. II. 
£65." & 2 Phil. & Mar. c. 2. 1 Eliz. c. . 13 Eliz. c. 2. 23 Hi. 
c. 2. 27 Eliz; c. 2. and 35 Eliz. c. I. all which were cited beforè; and 
they prove, that Sedition is a word well known in the Law, and of danger- 
ous conſequence, and which cannot be expounded in | ren ſenſe, Where- 
fore, as to the nature of the offence, I leave it to the Court. But out of 
theſe Statutes it appears, that there is a narrow difference between it and 
Treaſon, if there be any at all. e Fad 
I dal; As to the Objections which have been made, I will give a ſhort 
anſwer to them. 1 . 

I. It was objected, That every impriſonment is either for cuſtody, or 
puniſhment; the laſt is always after the faadiedit given for the offence ; 
and if it be but for cuſtody, the Party upon tender of ſufficient Mainper- 
nors is bailable. I confeſs, that this difference is true, but not in 
all reſpects; for I deny, that a man is always bailable, when impri- 
ſonment is impoſed upon him for cuſtody : For impriſonment is for 
two intents; the one is, that the Party which had offended, ſhould 
not avoid the judgment of Law; the ſecond is, that he ſhall not do harm 
in the interim during his Trial; and the Law is careful in this point, 
But it hath been ſaid, That although the party be bailed, yet he is impri- 
ſoned. I deny that, for ſo is 1 H. IV. 6. If the Party come not at the 
day, the Bail ſhall be impriſoned ;' but yet the Bail ſhall not ſuffer the 
ſame puniſhment which ought to have been inflicted upon the Party; as if 
it were for Treaſon, the Bail ſhall not anſwer for the fault, but only for 
the body, Serjeant Berkley did well call a ſeditious man an Incendiary to 
the Government, and, as commune incendium, is to be reſtrained of his Li- 
berty. And he put 22 E. IV. and 22 a 56. that a mad-man may be 
reſtrained, to prevent the hurt he would otherwiſe do himſelf and others. A 
ſeditious man is as a mad- man, in the publick ſtate of the Commonwealth, 
and therefore ought to be reſtrained, And it appears by the Writ 4% 
Leproſo amovendo, that a Leper is to be removed, and, in a manner, im- 
priſoned, for the contagion of the diſeaſe ; and this is for the Safe- 
guard of others, leſt his Leproſy infect others. The application is eaſy 
and by the Statute of 1 Fac. c. 33. is reſtrained to keep within doors ; and 
if he go abroad, any man may juſtify the killing of him. The infection 
of Sedition is as dangerous as any of theſe diſeaſes, therefore it is not ſafe 
to let ſeditious men to bail, or at liberty ; and in dangerous caſes, the 
wiſeſt way is to make all ſafe, In all aft of this nature, much is left to 
the diſcretion of the Court. The caſe of . 9. E. III. rl. 39 Ruſſell, 
hath been objected, to be in the point; I have viewed the record of that 
caſe, and although it be verbally, yet it is not materially to this purpoſe: 
for the commitment was by a Juſtice of North Males, upon the accuſation 
of an accuſer ; and it was within a ſhort time after the Fase of 5 K. III. 
by which it was ordained, That none ſhould be impriſoned upon the ac- 
cuſation of one accuſer: but here the detainment is by the King himſelf, fog 
ſtirring up of ſedition. And there the return was, That he was accuſed 
of ſeditions and indecencies, where the latter word doth qualify the for- 
mer. And there iſſued a Writ of good behaviour, (as the Uſe was) to 
enquire of the truth of the offence; and it was found, that there was no 
ſuch offence : and then upon the ſame return again he was ſer at liberty; 
ſo that the cafe there was ſpecial, and the manner of proceedings ſpecial, 
And I deſire that one thing may be obſerved, that Ryfell came in here up- 
on the Habeas Corpus, 20 Sept. but was not delivered until Hillary Term 
following. And for 28 H. VI. the Duke of Says caſe, which was 
objected, that the general accuſation of divers I reaſons was not legal. 
That is true, becauſe it was in Parliament, and in the nature of an 
accuſation; and being in a Court of Juſtice, it had been unjuſt to condemn 
a man before his Trial; and yet this Court, upon probability of a fault, does 
oft-times reſtrain a man before conviction. But it hath been objected 
in this cafe, They have been a long time impriſoned, and no proceedings 
againſt them. It is well known, there have been ſome proceedings againſt 
them, and they declined them; and alſo more than three months is requi- 
ſite for the preparation of ſuch proceedings, and the King intends to pro- 
ceed againſt them in convenient time, And ſome that were offenders 
in the 5 kind are already delivered, to wit, Mr. Coriton and Sir Pater 
Hayman. Therefore, if any injury be done to the Priſoners, they them- 
ſelves are the cauſe of it, for not ſubmitting themſelves to the King, And 
for the inſtance which Mr. Littleton uſed of the Judges in 11 K. II. altho” 
they ſuffered for their opinions given to the King, I deſire, that the time 
when their opinion was delivered, may be conſidered, to wit, in the time 
of R. II. and the time when they ſuffered, to wit, in the time of H. IV. 
And it was the ſaying of a Noble Gentleman, the Lord Fgerion, That 
Belknap ſuffered rather by the potency of his enemies, than the greatneſs 
of his offence: And yet it is to be confeſſed, that they might have given 
better counſel ; but there was no time to diſpute of the uflneſs of their 
counſel, when the ſword was in the hands of the Conqueror. 

What hath been relied upon is the reſolution of all the Juſtices of 
England in 34 Eliz. which refolution is now regiſtered in the Upper 
Houſe of Parliament, at the requeſt of the Commons, in Tertio Caroli 
Regis; but I leave it to you, as that reſolution fall ſway your Judg- 
ments. The ſaid reſolution is, That the cauſe ought to be certi- 
fied in the generality, or ſpeciality; and here the general cauſe is certi- 
fied at Jeaſt, if the ſpecial he not ſo : and upon the whole matter the bail- 


ment of theſe priſoners is Jeft to your d-ſcretion ; and J have ſhewed to 
you the diſcretion of your predeceſſors. And if any danger appear to you 
in their bailment, I am confident that ye will not bail them, if any danger 
may enſue; but firſt ye are to conſult with the King, and he will ſhew 
you where the danger reſts, Therefore upon the whole matter J pray, 


that they bc remanded, 
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When the Court was ready to have delivered their Opinions in this great 
Buſineſs, the Priſoners were not brought to the Bar, according: to the 
Rule of the Court. Therefore Proclamation was made for the Keepers of 
the ſeveral Priſons to bring in their Priſoners; but none of them appeared, 
except the Marſhal of the King's-Bench, who informed the Court, that 


Mr. Stroud. who was in his Cuſtody, was. removed Yeſterday, and put in 


the Tower of Lenden by the King's own Warrant: And ſo it wWas done 
with the other Priſoners; for each of them was removed out of his Priſon 
in which he was beſore, But notwithſtanding, it was prayed by the Coun- 
ſel for the Priſoners, that the Court would deliver their Opinion as to 
the Matter in Law: But the Court teluſed to do that, becauſe it was; to 
tio Purpoſe; for the Priſoners being abſent, they could not be bailed, de- 
Hvered, or remanded, ' We ö 5 

_ The Evening, before, there came à Letter to the Judges of this Court 
from the King himſelf, inſorming the Court wp the Reaſons, wherefore 


the Priſoners were not ſuffered to come at the Day appointed for the Re- 


folntion of the Judges. 


——— — 


Proceedings g W. Stroud Ey. Sr. 5, 6 Carli (4% 


Judges by way of Advice , and ſeemed well. contented with bat 
anſwered, though it was not to his Mind; which was, That . 
were not capital, and that by the Law the Priſpners alght to be hai 
giving Security tar their good Behaviour. — —U 
them, That he would never be offended. with bis Fudges, ſe ibey dealt plain 
with him, and did not anſiver him by Oracles and Riddles r. 
Tue firſt Day of elmas Term it was moved by Mr. AMaſom, to haut 
the Reſolution of the Judges; and the Court with one Voice ſaid, Th 
they are now content that they ſhould be bailed, hut that they aught 10 
find Sureties alſo for the good Behaviour. And Juſtice Jenes ſaid, That 
ſo it was done in the Caſe. which had been often remembered to another 
Purpoſe, to wit, Ruſſel's Caſe, in 9 E. III. To which Mr. Salden 
ſwered (with Whom. all the other Priſoners agreed in Opinion), Thx 


they have their Sureties ready for the Bail, but not for the good vi 
our; and deſire, that the Bail might firſt be accepted, and that they be 
not urged to the other; and that for theſe Reaſons; 2 

Firſt, The Caſe here hath long depended in Court f and they have been 


To cur Traſiy and Mell-belruei, our e , and the reft of our Fuſlices | impriſoned for, theſe thirty Weeks), and it had been oftentimes arguel 
| | : | 


of our Bench, 


e „ . 
„% A RUSTV and Well- beloved, we greet you well. Whereas by 
46 our ſpecial Commandment we have lately removed Sir Miles Ho- 


« bart, Walter Long, and Will. Stroud, from the ſeveral Priſons where 
te they were formerly committed, and have now ſent them to our Tower 

of 3 ; underſtanding there are various Conſtructions made thereof, 
« according to the ſeveral Apprehenſions of thoſe who diſcourſe of it, as 
c if we had done it to decline the Courſe of Juſtice z we have therefore 
<<. thought fit to let you know the true Reaſon and Occaſion thereof; as 
te alſo, why we commanded thoſe and the other Priſoners ſhould not 
e come before you the laſt Day. We (having heard how moſt of them 
*« a while ſince did carry themſelves inſolently and unmannerly both to- 
„ wards us and your Lordſhips) were and are very ſenſible thereof; and 
though we hear yourſelves gave them ſome Admonition for that Miſcar- 
&« riage, yet we could not but reſent our Honour, and the Honour of fo 
«© great a Court of Juſtice ſo far, as to let the World know how much 
« we diſlike the ſame: And having underſtood that your Lordſhips, and 
& the reſt of our Judges and Barons of our Court of Common Pleas and 
« Exchequer, (whoſe Advices and Judgements we have deſired in this 
% great Buſineſs, ſo much concerning our Government), have not yet 
& reſolved the main Queſtion ; we did not think the Preſence of thoſe 
6 Priſoners neceſſary ; and until we ſhould find their Temper and Diſere- 
&« tjons to be ſuch as may deſerve it, we were not willing to afford them 
« Favour, Nevertheleſs, the Reſpect we bear to the Proceedings of that 
« Court, hath cauſed us to give Way, that Selden and Valentine ſhould at- 
<« tend you To-morrow, they being ſufficient to appear before you, ſince 


you cannot as yet give any reſolute Opinion in the main Point in queſ- 


$6. YO: ; | 
Given under our Signet, at our Manour at Greenwieh, this 24 Juni, 
in the fifth Year of our Reign. ; 

Within three Hours after the Receipt of thoſe Letters, other Letters 
were brought unto the ſaid Judges, as followeth : 
To eur Trufly and Mell- beloved, our r and the reft of our Fuſlices 

| of our Bench. | 
« C. K. 


6 ] *RUSTY and Well-beloved, We greet you well, Whereas by 
6 our Letters of this Day's Date, we gave you to underſtand our 
« Pleaſure, That of thoſe Priſoners which, by our Commandment, are 
te kept in our Tower of London, Selden and Valentine ſhould be brought 
„ To-morrow before you; now, upon more mature Deliberation, we 
<«< have relolved, That all of them ſhall receive the ſame Treatment, and 
that none ſhall come before you, until we have Cauſe given us to believe 
<« they will make a better Demonſtration of their Modeſty and Civility, 
& both towards us and your Lordfhips, than at their laſt Appearance they 
* did. - 
Given under our Signet, at Greenwich, this 24th Day of June, in 
the fifth Year of our Reign. | 

So the Court this Term delivered no Opinion, and the impriſoned Gen- 
tlemen cominued in reſtraint all the long Vacation. 

Towards the latter End of this Vacation, all the Juſtices of the King's- 
Bench being then in the Country, received every one of them a Letter to 
be at Serjeant's -Inn upon Michaelmas-Day, Theſe Letters were from the 
Council-Table; and the Cauſe expreſſed in them was, That his 1Maje/ly 
had preſent and urgent Occaſion to uſe their Service, The Judges came up 
accordipgly on Tueſday, being Afichaelmas- Day. The next Morning about 
four o' Clock, Letters were brought to the Chief- Juſtice from Mr, Trum- 
bal, Clerk of the Council then attending, that he and Judge MD itelocte, 
one of the Judges of that Court, ſhould attend the King that Morning fo 
ſoon as conveniently they could; which the Chief- Juſtice and that Judge 
did at Hampton that Morning; where the King taking them apart from 
the Council, fel] upon the Buſineſs of the Gentlemen in the Tower, and 
was contented they thould be bailed, notwithſtanding their Obſtinacy, in 
that they would not give the King a Petition, expreſling, That they were 
forry he was fence with them. He ſhewed his Purpole to proceed againſt 
them by the Common Law in the King's-Bench, and to leave his proceed- 
ing in the Ster-Chamber, Divers other Matters he propoſed to the ſaid 


Jn" COS 


* Mr. Nyitelocte in his Memorials, page 13. ſays, My Father did often and highly complain againſt this way of ſending to the Judges for their Opinions beforehand; aud 


ſaid, That if Bp, Laud went on in bis way, be would Rindie a Flame in the Nation. 


— 


— — 
— — 


— — 


on the one Side and the other; and thoſe that argued for the King, al. 
ways demanded that. we ſhould be remanded ; and thoſe which argued on 
out Side, defired that we might be bailed or diſcharged ; but it was never 
the Deſire of the one Side or the other, that we ſhould be bound to the 
good Behaviour, And in the laſt Term four ſeveral Days were appointed 
tor the Reſolution of the Court, and the ſole Point in queſtion was, F 
bailable or not? Therefore he now deſires, that the Matter of Bail and of 
good Behaviour may be ſevered, and not confounded. \ 
Secondiy, Becauſe the finding of Sureties of good Behaviour is ſeldom 
urged upon Returns of Felonies or Treaſons. And it is but an Implics. 
top * the Return, that we are culpable of thoſe Matters which are 
objected. « | 
| Thiedly, We demand to be bailed in point of Right; and if it be not 
grantable of Right, we do not demand it: But the finding of Sureties far 
the good Behaviour, is a Point of Diſcretion merely; and we cannot af. 
ſent ro it without great Offence to the Parliament, where theſe Marte; 
which are ſurmiſed by Return were acted ; and by the Statute of 4 H. VIII. 
all Puniſhments of ſuch Nature are made void, and of none Effect. 
Therefore, Cc. 8 . 
Court. The Return doth not make Mention of any thing done in Par- 
liament, and we cannot in a judicial Way take Notice that theſe Thin 
were done in Parliament. And by J/hitelocke, the Surety of good Beha. 
viour, is a 8 Medicine of the Damage that may fall out to the 
Commonwealth; and it is an Act of Government and Juriſdiction, and 
not of Law. And by Crete, it is no Inconvenience to the Priſoners ; for 
the ſame Bail ſufficeth, and all ſhall be written upon one Piece of Parch- 


— — 


— em... 
— — 


ment. And Heath, Attorney-General, ſaid, That by the Command of the 


King, he had an Information ready ia his Hand to deliver in the Court 
againſt them. | | 

Hyde, Chiei-Juſtice, If now you refuſe to find Sureties for the good 
Behaviour, and be for that Cauſe remanded, perhaps we afterwards will 
not grant a Habeas Corpus for you, inaſmuch as we are made acquainted 
with the Cauſe of your Impriſonment. | 1 

Aſbley, the King's Serjeant, offered his own Bail for Mr. Hel es, one of 
the Priſoners, (who had married his Daughter and Heir) but the Court 
refuſed it ; for it is contrary to the Courſe of the Court, unleſs the Priſoner 
himſelf will become bound alſo 1. 

And Mr. Long, that had found Suretics in the Chief-Juftice*'s Chamber, 
for the good Behaviour, refuſed to continue his Sureties any longer, inal- 
much as they were bound in a great Sum of 2000 J. and the good Beha- 
viour was a ticklith Point. Therefore he was committed to the Cuſtody 
of the Marſhal, and all the other Priſoners were remanded to Priſon, be- 
caule they would not find Sureties for the good Behaviour, 

Mich. 6 Car. B. R. 

Jobn Selden was committed to the Marſhalſea of the King's Bench, for 
not putting in Sureties for his good Behaviour. There were with him in the 
ſame Priſon, Hobart, Stroud, and Valentine. In the End of Trinity Term, 
6 Car. the Sickneſs increafing in S:uthwark, the three laſt named made 
Suit unto the Judges of the Kng's- Bench, to be delivered over to the Gate- 
houſe in . to avoid the Danger. The Judges thought it Cha- 
rity, and by Writ to the Marſha] of the King's-Bench, commanded him 
to deliver them to the Keeper of the Gatebauſe, and ſent him a Writ to 
receive them, Mr. Selen never ſent unto them whilſt they were in Town, 
but when they were all, gone, made Suit to the Lord-Treaſurer to move the 
King, that, to avoid this Danger, he might be removed to the Gatehouſe ; 
which he did, and fent a Warrant under his Hand to the Marſhal, figni- 
fying his Majeſty's Pleaſure to remove him to the Gatehouſe ; accordingly 
he was removed. Thereupon, when the Judges came to Town in A. 
chaelmas Term, they called the Marſhal to Account for his Priſoner, Mr. 
Selden ; and he preſenting unto them the Lord-Treaſurer's Warrant by the 
King's Direction, the Judges told him it would not ſerve, for he could 
not de removed but by Writ ; and upon his Mijeſty's Pleaſure ſignified, it 

might ſo have been done. And although the fk; were out of Tow, 
yet the Clerk of the Crown would have made the Writ upon ſo good 4 
Warrant, and it might have been ſubſcribed by the Judges at their Re- 
turn, And to avoid the like Error hereafter, the Court ſent Juſtice 
I/iitelicke to the Lord Treaſurer, to let him know, that Mr. Seldzt 


+ Mr. Hhitelocte, in his Memorials of the Eugliſi Affairs, p. 14. (Edit. 1732.) The Judges Fere ſomewhat perplexed about the Habeas Corpus for the Parliament - mes, 


and wrote an humble and ſtout Letter to the King, That by their Oaths they wwere 1s bail the Pri, 


oners ; but thought fit, before they did it, or publiſhed their Opinions therein, i 


inform his Majefly thereof, and humbly to adviſe him { as had been done by his noble Progenitors in like Caſe) to ſend a Direfion ts his Juſtices of his Bench, to bail the Prifent's 
But the Lord-Kceper would not acknowledge to my Father, who was ſent to him from the reſt of his Brethren about this Buſineis, that he had ſhewed the Judges Letter v 
the King, but diflembled the Matter, and told him, that he and his Brethren muſt attend the King at Greenevich, at a Day appointed by him. 
.. Accordingly the Judges attended the King, who was not pleaſed with their Determination, but commanded them not to deliver any Opinion in this Cafe without col- 
ſulting with the reſt of the Judges; who delayed the Buſineſs, and would hear Arguments in the Caſe as well as the Judges of the King's-Bench had done; and ſo the Butr 


| nfs was put off to the End of the Term. Then the Court of King's-Bench being ready to deliver their Opinions, the Priſoners were removed to other Priſons, and a Le- 


ter came to the Judges from the King, That this wvas done becauſe of their inſelent Carriage at the Bar. And ſo they did not appear. i 
The Judges of the King's-Bench were ſent for by the Lord-Keeper to be in London on Michae/mas-day ; the Chief - Juſtice Ihde, and my Father, were ſent for to the King 
at Hampion-Court, who adviſed with them about the impriſoned Parliament- men; and both theſe Judges did what good Offices they could, to bring on the King to heal tbes 


Breuches. 


This Motion of diſcharging proceeded from the King himſelf, who had conferred with the Judges, and had declared his Content the Prifoners ſhould be hailed, not 


_ withllanding their Obſtinacy, that they would not ſo much as preſent a Petition to him to expreſs, that they xyere forry. he <vas offend: d wvith them. But the Priſoners beg 


now to value themtelves upon their Suffering, and had ſo much Countenance from ſeveral of their late Fellow-members, that they would not now accept of a Deliveral 
but unanimoully refuſed to find Sureties for their Behaviour: Nay, Mr. Holles was ſo induſtrious to be continued in Cuſtody, that when one offered his own Bail, he won 
not vield to the Conrie of the Court, to be himſelf bound with him. Aud even Mr. Long, who had actually found Suretie's in the Chicf-Juftice's Chamber, declared „ 
Court, that his Sureties ſhould no longer continue. Such a Merit did they now place in Confinement, as to labour againſt their own Liberty; and by ſuch glorying in FE 
ſecution to raiic a Popularity to themſelves, and caſt an Odium on the King. Kennet 's Rift, of Ezg/and. Vol. III. page 49. : - 
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Jock any of the Court, but ſought a new and irregular way 
+145 8 them. The Lord 5 made a very honour- 
eee That he would not move the King for Mr. ellen to be re- 
by this means, until he ſent him word; on his credit, that it was 
| told that Judge, that Mr. Selden was at the Judges diſ- 
> to remove back when they would, for it was not the King's mean- 

: a do any thing contrary to the order of the Court, or their formal 
ws.” =: fo Writs were ſent this Mic haclmas Term to remove the four 


| 2 again to the Marſbalſea. 


- 
& 


The Caſe of Sir Miles Hobart, and IVilliam Stroud, Eſq. _ 
the 23d of January, the ee exhibited two ſeveral 
CO in Liane: the one againſt William Stroud, ' Eſq; the other 
it Sir Arles Hobart, Knight. The charge againſt both of them 
: was for ſeveral eſcapes out of the priſon of the Gatehouſe : they 
both pleaded, Not Guilty. And their Caſes appeared to be as followeth : 
The faid William Stroud, and Sir Miles Hobart, were by the King's com- 
mand committed to priſon, for miſdemeanors alledged againſt them, in 
their carriage in the Houſe of Commons at the laſt Parliament. After- 
wards in Fil Term, Anno 6 Careli, both of them being by order of this 
Court, and by a Warrant from the Attorney-General to be removed unto 
the Warden of the Marſbalſea (where they were before im- 


— Ent the ſaid Stroud to the Keeper of the Gatehouſe, who received 


Fim into his Houſe lately built, and adjoining to the priſon of the Gate- 

but being no part thereof. After which receipt, the ſame night, 
he licenſed the ſaid Stroud to go with his Keeper unto his Chamber in 

Ian, and there to reſide. Sir Miles Hobart was alſo by the faid 
Warden of the Marſbalſea, delivered to the Keeper of the Gatehouſe, but 
being fick, and abiding at his Chamber in Fleet-/ireet, he could not be 
removed to the priſon of the Gatehorſe, but there continued with his 
Keeper alſo. Afterwards the Sickneſs increaſing in London, they (with 
the licence of the Keeper of the Gatehouſe, as it was proved) retired with 
their Under-keepers to their ſeveral Houſes in the Country for the ſpace 
of ſix weeks, until Michaelmas Term then next following, when by di- 
region of the ſaid Keeper they returned to his Houſe ; but in all that 
ſpace it could not be proved, that they were in any part of the old Pri- 
ſon of the Gatebouſe, but in the new building thereto adjoiniag; unleſs 
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when they once withdrew themſelves to a Cloſe-ſtool, which was 
placed near to the Parlour, 'and was part of the old Priſon of the 
Gatehouſe. This Evidence was given to both the Juries, and both of 
them returned their Verdicts ſeverally, That they were net Guilty, accord- 
ing to the information exhibited againſt them. And in this caſe it was 
debated at the Bar and Bench, whether by this receipt and continuance in 
the new houſe only, it may be ſaid, That they ever had been imprifoned ? 
And the Judges held, That th. ir voluntary retirement to the Cloſe-/tool made them 
to be priſoners. They reſolved alſo, that in this and all other caſes, although 
a Priſoner depart from Priſon with his Keeper's licence, yet it is an offence 
as well puniſhable in the Priſoner as in the Keeper. And Calthorpe 
made this difference between breach of Priſon and eſcape ;' the 5 is 
againſt the Gaoler s will ; the other is with bis conſent, but in beth the Pri- 
ener. is puniſhable : whereunto the whole Court agreed. It was alfo're- 
ſolved that the Priſon of the King's- Bench is not any local Priſon, con- 
fined e. one place, and that every place where any Perſon is reſtrained 
of his Liberty is a Priſon: As, if one take ſanctuary aud depart thence, 
he ſhall be ſaid to break Priſon *. | 


In the next Parliament, which met April 13, 1640, it was referr'd to a 
Committee, to conſider of the breach of privilege by Sir Fohn Finch (the 
Speaker), 5 Car. I, who refus'd to put the queſtion by command of the 
Houſe; and the Committee order'd to ſtate matter of fact, and fo 


eport. | 

Monday, April 20. Mr. Treaſurer reported, that Sir John Finch late 
Speaker did not ſay, He would not put the queſtion ; but that, He —_ not 
put ite That he left the Chair not to diſobey the Houſe, but to obey his Majeſty. 

The Houle thereupon reſolv'd, That it was a breach of Privilege of the 
Houſe, for the Speaker not to obey the commands of the Houſe ; and that 
it appear'd the Speaker did adjourn the Houſe by command of the King, 
without conſent of the Houſe, which is alſo a breach of Privilege; it was 
therefore order'd, that this ſhould be humbly repreſented to his Majeſty. 

But this Parliament being ſoon diflolved, viz. May 5. 1640. nothing 
was done for theſe Gentlemen ; but in the next Parliament, which met 
Nov. 3. 1640. reparation was ordered them; as will be ſhewn in the fol- 
lowing Proceeding. 


1 


1 


XVIII. Proceedings againſt Sir JOHN ELLIOT, DENZIL HOLLES, Eſq. and BENJAMIN 
VALENTINE, Eſq. for ſeditious Speeches in Farliament; in B. R. Mich, 5 Car. I. 1629 +. 


A Eee e. ,. . 4 
* | 


WARE ee Av 


I R Robert Heath, the King's Attorney-General, exhibited informa- 
tions in this Court againſt Sir fon Elliot, Knight, Denzil Halles, 
and Benjamin Valentine, Eſqrs. the effect of which was, J That the 

King that now is, for weighty cauſes, ſuch a day and year, did ſummon 

a Parliament, and to that purpoſe ſent his Writ to the Sheriff of Cornwall 

to chuſe two Knights: by virtue whereof Sir 7abhn Elliot was choſen and 

returned Knight & Cornwall, And that in the ſame manner, the other 

Defendants were elected Burgeſſes of other places, for the ſame Parlia- 

ment. And ſhewed further, that Sir John Finch was choſen for one of 

the Citizens of Canterbury, and was Speaker of the Houſe of Cummons. 

And that the ſaid Elliot publickly and maliciouſly in the Houle of Com- 

mons, to raiſe ſedition between the King, his Nobles, and People, 

uttered theſe words, That the Council and Fudges had ull conſpired to trample 
under foot the Liberties of the Subjects. He further ſhewed, that the King 
had power to call, adjourn, and diffolve Parliaments : and that the King, 
for divers reaſons, had a purpoſe to have the Houſe of Commons adjourned, 
and gave direction to Sir Fobn Finch, then the Speaker, to move an ad- 
journment; and if it ſhould not be obeyed, that he ſhould forthwith 
come from the Houſe to the King. And that the Defendants, by confe- 
deracy aforehand, ſpake a long and continued ſpeech, which was recited 
verbatim, in which were divers malicious and ſeditious words, of danger- 
ous conſequence, And to the intent that they might not be prevented of 
uitering their premeditate Speeches, their intention was, that the Speaker 
ſhould not go out of the Chair till they had ſpoken them ; the Defendants, 

Halles and Valentine, laid violent hands upon the Speaker, to the great 

affrightment and diſturbance of the Houſe. ' And the Speaker being got 

out of the Chair, they by violence ſet him in the Chair again; fo that 
there was a great tumult in the Houſe. And after the ſaid ſpeeches pro- 

Sir John Elliet, Holles did recapitulate them. 

And to this information, 

The Defendants put in a plea to the juriſdiction of the Court, becauſe 
theſe offences are ſuppoſed to be done in ee and ought not to be puniſhed 
in this Court, or in any ather, but in Parliament. 


| 
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And the Attorney-General moved the Court, to over-rule the plea to 
the juriſdiction, And that, he ſaid, the Court might do, although he 
had not demurred upon the Plea. 

But the Court would not over-rule the plea, but gave day to join in 
demurrer this Term. And on the firſt Day of the next Term, the record 
ſhall be read, and within a day after ſhall 4 argued at bar. 

Hyde, Chief-Juſtice, ſaid to the Counſel of the Defendants ; So far 
light we will give you : this is no new queſtion, but all the Judges in 
England, and Barons of the Exchequer, before now, have oft been aſſem- 
bled on this occaſion, and have, with great patience, heard the arguments 
on both ſides ; and it was reſolved by them all with one voice, That an 
offence committed in Parliament, criminally or contemptuouſly, the Par- 
liament being ended, reſts puniſhable in another Court. 

Jones. It is true, that we all reſolved, That an offence committed in 
Parliament againſt the Crown, is puniſhable after the Parliament in 
another Court ; and what Court ſhall that be, but the Court of the King's- 
Bench, in which the King, by intendment, ſitteth? 

Whitlocke, The queſtion is now reduced to a narrow room, for all the 
Judges are agreed, That an offence committed in Parliament againſt the 
King or his Government, may be punithed out of Parliament. So that the 
ſole doubt which now remains, is, whether this Court can puniſh it. 

Croke agreed, That ſo it had been reſolved by all the Judges, becauſ: 
otherwiſe there would be a failure of Juſtice, And by him, if ſuch an 
offence be puniſhable in another Court, what Court ſhall puniſh it but 
this Court, which is the higheſt Court in the Realm for criminal offences ? 
And perhaps not only criminal actions committed in Parliament are 
puniſhable here, but words alſo. 


Mr. Maſon of Lincoln's-Inn argued for Sir John Elliot, one of the De- 
fendants. The charges in the information againſt him are three: 

1. For Speeches, 

2. For Contempts to the King, in reſiſting the Adjournment, 


Mr. Whitlocke, in bis Memorials, p. 16. ſays, In the Year 1631. ſome ofthe impriſoned Parliament- men, upon their Petition, were removed from the Priſons wherein 
they then were, t6.other Priſons, to prevent the danger of the Sickneſs then increaſing. Sir Miles Hobart put in ſureties for his good behaviour, and ſo was diſcharged from 


his Impriſonment. 


Anne 1631. Sir John Walter died, a grave and learned Judge; he fell into the King's diſpleaſure, charged by his Majeſty for dealing cautelouſiy, and not plainly, with him, 
in the bufineſs concerning the Parliament-men : as if he had given his opinion to the King privately one way, and thereby brought him on the Stage, and there left him, and 


then was of another Judgment. 


His opinion was contrary to all the reſt of the Judges, That a Parliament-man for Miſdemeanor in the Houſe, criminally, out of his Office and Duty, might be only impriſnned, 
and not farther proceeded againſt ; which ſeemed very ſtrange to the other Judges, becauſe it could not appear, whether the Party had committed an offence, unleſs he mi ght 


be admitted to his anſwer. 


The King diſcharged him of his ſervice by meſſage, yet he kept his place of Chieſ-Baron, and would not leave it but by legal Proceeding ; becauſe his Patent of it was, 
uam diu ſe bene geſſerit, and it muſt be tried whether he did bene ſe geſſere, or not: He never ſat in Court after thg King forbad him, yet held his place till he died. 

} The King at firſt intended to proceed againſt the above Gentlemen in the Star- Cbamber, to which end an Information was exhibited againſt them in that Court, on the 
7th of May ; but that being dropped, they were proceeded againſt in the Ling s- Bench, and the ſame matters in effect were ſet forth as in the Information in the Star- 


Chamber. 


T Sce the Information in the King's Bench, the Defendant's Plea, the Attorney-General's Demurrer, c. at large, po/tea. 
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18. Proceedings again /i Si, John Elliot, Kc. 5 Car. 1. (24 F 


3. For Conſpiracy with the other Defendants, to detain Mr. Sp FRM 


in the Chair, +7 


In the diſcuſſion of theſe matters, he argued much to the ſame intent 
he had argued before, therefore his argument is reported here very briefly. | 
1. For his Speeches, they contain matter of accuſation againſt ſome 
great Peers of the Realm; and as to them, he ſaid, that the King cannot 
The Parliament is a Council, and the Grand 
Council;of the King; and Councils are ſecret and cloſe, none other have 
acceſs to thoſe Councils of Parliament, and they themſelves ought 
not to impart them without the conſent of the whole Houſe. A fury in 
a Leet, which is ſworn to inquire of offences within the ſaid juriſdiction, 
are ſworn to keep their own counſel ; ſo the Houſe of Commons inquire of 
all grieyances within the Kingdom, and their Counſels are not to be re- 


take notice of them. 


vealed, And to this purpoſe Was a petition, 2 H. IV. numb. 10. That 


to which the King aſſents: therefore the King ought not to give credit 
to the information , of. theſe offences in this caſe. 2. The words them- 
ſelves contain ſeveral acculations of great men ; and the liberty of accuſa- 
tion hath always been Parliamentary. 50 E. III. Parliament-Roll, numb. 


the King ſhall not give credit to any private nou of their proceedings, 


21. the Lord Latimer was impeached in Parliament for ſundry offences. 


11 KR. II. the Archbiſhop of T; 18 H. VI. numb. 18. the Duke of Suf- 
folk; 1 Mar. Dy. 93. the Duke of Norfolk; 36 H. VI. numb, 60. un Vic- 
kar General; 2 & 3 E. VI. c. 18. the Lord Seymour; 18 of King James, 
the Lord of St. Alant, Chancellor of England; and 21 of King James, 
Cranfield, Lord Treaſurer ; and 1 Car. the Duke of Buckingham. 3. This 
is a privilege of Parliament which is determinable in Parliament, and not 
elſewhere; 11 R. II. numb. 7. the Parliament-Roll, A Petition exhibited 
in Parliament, and allowed by the King, That the liberties and privi- 
leges of Parliament ſhall only be diſcuſſed there, and not in other Courts, 
nor by the Common, nor Civil Law ; (ſee this caſe more at large in Sei- 
den's notes upon Forteſeue, f. 42.) 11 R. II. Roll of the proceſs and judg- 
ment. An appeal of Treaſon was exhibited againſt the Archbiſhop of 
Canterbury and others, and there the advice of the ſages of the one Law 
and the other being required ; but becauſe the appeal concerned perſons | 
which are Pcers of the Realm, which are not tried elſewhere than in Par- 
liament, and not in an inferior Court. 28 H. VI. numb. 18. There be- 
ing a queſtion in Parliament concerning precedeney, between the Earl of 
Arundel, and the Earl of D:von, the opinion of the Judges being demand- 
ed, they anſwered, That this queſtion ought to be determined by the Par- 


liament, and by no other. 31 H. VI. numb. 25, 26. During the proro- 


gation of the Parliament, Thorp that was the Speaker, was out in execu- 
tion at the ſuit of the Duke of %]; and upon the re-aſſembly of the Par- 
liament, the Commons made ſuit to the King and Lords to have their 
Speaker delivered. Upon this, the Lords demand the opinion of the 
Judges; who anſwer, That they ought not to determine the privileges of 

High-Court of Parliament. 4. This accuſation in Parliament is in 
legal courſe of Juſtice, and therefore the accuſer ſhall never be impeach- 
ed, 13 H. VII. and 11 Ebz. 3 285. Forging of falſe Deeds brought 

a 


the 


againſt a Peer of the Realm, action de ſcandalis magnatum, doth not lie. 


C:he's Rep. 4. 14. Cutler and Dixy's caſe, where divers caſes are likewiſe 
put to this purpoſe. 35 H. VI. 15. If upon the view of the body the ſlay- 
er cannot be found, the Coroner ought to enquire, Who firſt found the 
dead body ? And if the firſt finder accuſe another of the murder, that is af- 
terward acquit, he ſhall not have an action upon the caſe, for it was done 
in legal manner. So it is the duty of the Commons to enquire of the 
grievances of the Subjects, and the cauſes thereof, and doing it in a legal 
manner, 19 H. VI. 19, 8 J. IV. 6. in conſpiracy it is a good plea, that 
he was one of the indictors. And 20 H. VI. 5. that he was a grand 


Jury-man, and informed his Companions. And 21 E. IV. 6, 7. and 


35 H. VI. 14. that he was a Juſtice of Peace, and informed the Jury, 
27 af. p. 12. is to the ſame purpoſe. And if a Juſtice of Peace, the firſt 
Finder, a Juror, or Indictor, ſhall not be puniſhed in ſuch caſes ; d for- 


tiori, a Member of the Houſe of Commons ſhall not, who, as 1 H. VII. 


is a Judge. 27 af}. p. 44. may be objected, where two were indicted of a 
conſpiracy, becauſe they maintained one another; but the reaſon of the 


ſaid caſe was, becauſe maintenance is a matter forbidden by the Law ; 


but Parliamentary accuſation, which is our matter, is not forbidden by 
any Law. Coke's Rep. g. 56. there was a conſpiracy, in procuring others 


to be indicted. And it 1s true, for there it was not his duty to Preite ſuch 


accuſation. (2) The accuſation was extra- judicial, and out of Court; but 
it was not ſo in our caſe. (3) Words ſpoken in Parliament, which is a 


ſuperiour Court, cannot be queſtioned in this Court, which is inferiour. 


3 E. III. 19. and Stamford 153. will be objected, where the Biſhop of 


IVinchefter was arraigned in this Court, becauſe he departed the Parlia- 
ment without licence; there is but the opinion of Scrop, and the caſe was 
entered, P. 3 E. 19. And it is to be obſerved, that the plea of the Bi- 
ſhop there, was never over-ruled. From this I gather, that Scroop was 
not conſtant to his opinion, which was ſudden, being in the ſame Term 
in which the plea was entered; or if he were, yet the other Judges agree 
not with him; and alſo at laſt the Biſhop was diſcharged by the King's 
Writ. From this I gather, that the opinion of the Court was againft the 
King, as in Pl. 20. in Fegaſſa's caſe, where the opinion of the Court was 
againſt the King, the party was diſcharged by Privy-Seal, 1 and 2 Phe, 
S Mar. hath been objected, where an information in this Court was pre- 
terred againſt Mr. Plowden, and other Members of the Houſe of Com- 
mons, for departing from the Houſe without licence. But in that caſe 
1 obſerve theſe matters. (1) That this information depended during 
all the life of the Queen, and at laſt was ine die, by the death of the 
Queen. (2) In the ſaid caſe, no plea was made to the juriſdiction of 
the Court, as here it is. (3) Some of them ſubmitted themſelves to the 
fine, becauſe it was eaſy, for it was but 53s. 44. But this cannot be 
urged as a precedent, becauſe it never came in judgment, and no opinion 
of the Court was delivered therein. And it is no argument, that becauſe 
at that time they would not plead to the juriſdiction, therefore we now 
cannot if we would. (4) "Theſe offences were not done in the Parlia- 
me:t-Houſe, but elſewhere by their abſence, of which the Country may 
take notice; but not of our matters done in Parliament. And abſence 
ſom Parliament, is an oftence againſt the King's ſummons to Parliament. 
20 R. II. Parliament-Roll 12. Thomas Fiack/ey was indicted of High- 
T-caſon in this Court, for preferring Petition in Parliament; but 1 H. IV. 


I 


— — 


is their own voluntary act, which the 


journed; an 


numb. 90. be preferred a Petition to have this judgment voided, and 
ſo it ach 2 King had pardoned him before, And 1 H IV: 
numb. 104. all the Commons made petition to the ſame purpoſe, becauſe 
this tends to the deſtruction of "their privileges. And this was likewify 
granted. 4 H. VIII. c. 8. Strede's cafe, That all condemnations impoſed 
upon one, for preferring of any Bill, ſpeaking, or reaſoning in Parliz. 
ment, are void. And this hath always been cohceived to be a general 
Act, becauſe the prayers, time, words, and perſons are general, and the 
anſwer to it is general; for a general Act is always anſwered with, Z 
Rey voit, and a particular Act with Seit droit fait al partyes. And 33 H. VI. 
17, 18. a general Act is always inrolled, and fo this is. 
Secoridly, For the ſecond matter, the contempt to the command of the 
adjournment, Fac. 18. it was queſtioned in Parliament, whether the King 
can adjourn the Parliament, (although it be without doubt thar the Ki 
can prorogue it); And the Judges reſolve, that the King may adjourn 
the, Houſe by commiſſon ; and 27 Ella. it was reſolved accordingly. But 
it is to be obſerved, that none was then impeached for moving that queſ. 
tion. (2) It is to be obſerved, that they reſolve, that the adjournment 
may be by commiſſion, but not reſolved that it may be by a verbal com. 
mand, ſignified by another; and it derogates not from the King's Prerg. 
gative, that he cannot ſo do, no more than in the caſe of 26 a VIII. g. 
that he cannot grant one acre of land by parol. The King himſelf may 
adjourn the Houle in perſon, or under the Great Seal, but not by verbal 
Meſſage, for none is bound to give credit to ſuch Meſſage; but when it is 
under the Great Seal, it is 7% Meipſo. And if there was no command 
then there can be no contempt in the diſobedience of that command. ( 
In this, no contempt appears by the information; for the information i 
That the King had power to adjourn Parliaments. Then put the caſe, 
the command be, that they ſhould adjourn themſelves: this is no purſu- 
ance of the Power which he is ſuppoſed to have. The Houfe may be ad- 
journed two ways, to wit, by the Ring, or by the Houſe itſelf; the laſt 
ing cannot compel, for, Volun- 
tas non cogitur. _ | 1 | 
Thirdly, For the third matter, which is the conſpiracy: although this | 
be ſuppoſed to be out of the Houſe, yet the Act is legal; for Members 
of the Houſe may adviſe of matters out of the Houſe ; for the Houſe it- 
ſelf is not ſo much for conſultations, as for propoſition of them. © And 
20 H. VI. 34. is, that inqueſts which are ſworn for the King, may en- 
quire of matters elſewhere. (2) For the conſpiracy to lay violent hands 
upon the Speaker, to keep him in the chair; the Houſe hath privi- 
lege to detain him in the chair, and it was but lightly and ſoftly, 


and other Speakers have been ſo ſerved. (3) The King cannot prefer 


an information for treſpaſs; for it- is ſaid, the King ought to be in- 
formed by a Jury, to wit, by indictment, or preſentment. (4) This 
cannot be any contempt, becauſe it appears not that the Houſe was ad- 

1 if fo, then the Speaker ought to remain in the chair; for 
without him, the Houſe cannot be adjourned. But it may be objected, 
that the information is, That all theſe matters were done maſliciouily and 
ſeditiouſly, But to this I anſwer, That this is always to be underſtood 
according to the ſubje& matter, 15 E. IV. 4. and 18 H. VIII. 5. A 
wife that hath title to have Dower, agrees with another to enter, (which 
hath right) that ſhe againſt him may recover her dower. This ſhall not 
be called Cavin, becauſe both the parties have right and titles. (2) It 
will be objected, That if theſe matters ſhall, not be puniſhable here; 
they ſhall be unpuniſhed altogether, becauſe the Parliament is determined, | 
To thisI ſay, That they may be puniſhed in the ſubſequent Parliament, and 
ſo there ſhall be no failure of right. And many times matters in one Par- 
liament have been continued to another, as 4 E. III. numb. 16. the Lord 
Berkley's caſe, 50 E. III. numb. 185. 21 K. II. c. 16. 6 H. VI. nun. 
45, 46. 8 H. IV. numb. 12. offence. in the foreſt ought to be puniſhed 
in Eyre, and Eyres oftentimes were not held but every third year. C. 9. 
Epiſile, and 36 E. III. c. 10. A Parliament may be every year. Error 
in this Court cannot be reverſed but in Parliament, and yet it was never 
objected, that therefore there ſhall be a failure of right. 25 E. III. c. 2. 
If a new caſe of Treaſon happen, which is doubtful, it ſhall not be deter- 
mined till the next Parliament. So in Meſtm. 2. c. 28. where a new caſe 
happens, in which there is no Writ, ſtay ſhall be made till the next Par- 
liament. And yet in theſe caſes, there is no failure of right. And ſo 
the Judges have always done in all difficult caſes; they have referred the 
determination of them to the next Parliament, as appears by 2 E. III. 
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6,7. I E. III. 8. 33 F. VI. 18. 5 E. II. Dower 145. the caſe of dower of : 
a rent-charge. And 1 Fac. the Judges refuſe to deliver their opinions M 
concerning the union of the two Kingdoms. The preſent caſe is great, 5 
rare, and without precedent, therefore, not determinable but in Par- a 
liament. And it is of dangerous conſequence; for (1) by the ſame rea- bac 
ſon, all the Members of the Houſe of Commons may be queſtioned. (2) * 
The parties ſhall be diſabled to make their defence, and the Clerk of Par- = 
liament is not bound to diſcloſe thole particulars. And by this means, 80 
the debates of a great Council ſhall be referred to a petty Jury. And the , 
parties cannot make juſtification, for they cannot ſpeak thoſe words here, bo 
which were ſpoken in the Parliament, without ſlander. And the Defen- i 
dants have not means to compel any to be witnefles for them; for the Ce 
Members of the Houſe vuvht not to diſcover the Counſel of the Houſe: fo h 
that they are debarred of juſtification, evidence, and witneſs. Laſily, By this "me 
means, none will adventure to accuſe any offender in Parliament, but 
will rather ſubmit himſelf to the common danger; for, for his pains he — 
ſhall be impriſoned, and perhaps greatly fined: and if both hel: be un- * 
juſt, yet the party ſo vexed can have no recompence. Therefore, &c. * 
The Court. The queſtion is not now, whether theſe matters be offen- 
ces, and whether true or falſe, But, admitting them to be offences, the _— 
ſole queſtion is, whether this Court may puniſh them ; ſo that a great part = 
of your argument is nothing to the preſent queſtion, oy 3 
At another day, being the next, Mr. Calth:rpe (who ſucceeded Mr. ma 
Maſon, as Recorder of London) argued for Mr. Valentine, another of the EP 


Detendants. 
1. In general, he faid, for the nature of the crimes, that they are of ſou 
ſorts : 
1. In Matter. 
2. In Words. 
3- By Conſent. 
4. By Letters. 


(345) £629: * 
1 
crime of 
publick, 


latter, and of Conſent. And of offences, Bra#on makes ſome 
fome private. The offences here are publick. And of them, 
konne are capital, ſome not capital; as aſſault, Ds and ſuch like, 
which have not the puniſhment of life and death. Publick crimes capital 
fuch as are againſt the Law of Nature, as Treaſon, Murder; I will 
«re, that if they be committed in Parliament, they may be queſtioned 
Frere out of Parliaments Bur in our caſe, the crimes are not capital, 
for they are aſſault and conſpiracy, which in many caſes may be juſtified, 
a appears by 22 H. VII. Keilw. 92. 2. aff: 3 H. IV. 10. 22 E. IV. 43. 
Therefore this Court ſhall not have juriſdiction of them, for they are not 
amt the Law of Nations, of God, or Natute ; and if theſe matters 
hall be examinable here, by N all actions of Parliament- men 
may be drawn in queſtion in this Court. But it ſeems by theſe reaſons, 
that this Court ſhall not have juriſdiction, as this caſe is: 
1. Becauſe theſe offences are juſtifiable, being but the bringing the 
Speaker to the Chair, which alſo perhaps was done by the Votes of the 
Commons ; but if theſe matters ſhall be juſtified in this Court, no trial 
can be, for upon iſſue of his own wrong, he cannot be tried, becauſe acts 
done in the Houſe of Commons are of record, as it was reſolved in the 
Parliament, 1 Fac. and 16 H. VII. 3. C. 9. 31. are, that ſuch matters 
cannot be tried by the Country. And now they cannot be tried by 
record, becauſe, as 22 H. VIII. Dy. 32. is, an inferior Court cannot 
write to a ſuperior. And no Certiorari lies out of the Chancery, to ſend 
this here by Mittimus, for there was never any precedent thereof; and 
the Book of the Houſe of Commons, which is with their Clerk, ought 
not to be divulged. And C. Little. is, that if a Man be indicted in this 
Court for Piracy committed upon the Sea, he may well plead to the juriſ- 
dition of this Court, becauſe this Court cannot try it. 

2. It appears by the old Treatiſe, de modo tenendi Parliamentum, that 
the Judges are but aſſiſtants in the Parliament; and if any words or acts are 
made there, they have no power to contradict or controul them. Then it 
is incongruous that they, after the Parliament diſſolved, ſhall have 

wer to puniſh ſuch words or acts, which at the time of the ſpeaking or 
CHE. they had not power to contradict, There are ſuperior, middle, and 
more inferior Magiſtrates ; and the ſuperior ſhall not be ſubject to the con- 
troul of the inferior. It is a poſition, that in pares ci nullum imperium, multo 
minus in ess, gui magis imperium habent. C. Littl. ſays, That the Parliament 
is the ſupreme Tribunal of the Kingdom, and they are Judges of the ſupreme 
Tribunal; there fore they ought not to be queſtioned by their inferiors. 
(3-) The offences objected do concern the privileges of Parliament, which 

rivileges are determinable in Parliament, and not elſewhere, as appears 
y the precedents which have been cited before. (4.) The Common Law 
hath afligned proper Courts for matters, in reſpect of the place and per- 
ſons: 1. For the place, it appears by 11 E. IV. 3. and odd Entries, 101. 
that in an ejedtione firmæ, it is a good plea, that the Land is ancient de- 
meſne, and this excludes all other Courts. So it is for Land in Durham, 
old Entries, 419. for it is queſtionable there, and not out of the County, 
2. For Perſons, H. 15 H. VII. rel. 93. old Entries, 47. If a Clerk of 
the Chancery be impleaded in this Court, he may plead his privilege, and 
ſhall not anſwer. Zo it is of a Clerk of the Exchequer, old Entries, 473. 
then much more when offences are done in Parliament, which is exempt 
in ordinary juriſdiftion, they ſhall not be drawn into queſtion in this 
Court. And if a man be indicted in this Court, he may plead ſanctuary, 
22 H. VII. Xeilw. 1. & 22. and ſhall be reſtored, 21 E. III. 60. The 
Abbot of Bury's 0. is to the ſame purpoſe. (5.) For any thing that ap- 
pears, the Houſe of Commons had approved of theſe matters, therefore 
they ought not to be queſtioned in this Court. And if they be offences, 
and the ſaid Houſe hath not puniſhed them, this will be a caſting of im- 
putation upon them. (G.) It appears by the / Entries, 446, 447. that ſuch 
an one ought to repreſent the Borough of St. Germains, from whence he 
was ſent ; therefore he is in nature of an Ambaſſador, and he ſhall not be 
queſtioned for any thing in the execution of his Office, it he do nothing 
againſt the Law of Nature or Nations, as it is the caſe of an Ambaſlador, 
In the time of Queen Elizabeth, (Camden's Brit. 449.) the Biſhop of Roſs, 
in Scotland, being Ambaſſador here, attempted divers matters againſt the 
State; and by the opinion of all the Civilians of the ſaid time, he may be 
queſtioned for thoſe offences, becauſe they are againſt the Law of Nations 
and Nature ; and in ſuch matters, he ſhall not enjoy the privileges of an 
Ambaſſador. But if he commit a civil offence, which is againſt the Mu— 
nicipal Law only, he cannot be queſtioned for it, as Bodin. de Republica, 
agrees the caſe, Upon the Statute of 28 H. VIII. c. 15. for Trial of 
Pirates, 13 Fac. the caſe fell out to be thus: A Jew came Ambaſſador 
to the United Provinces, and in his journey he took ſome Spaniſh Ships, 
and after was driven upon this Coalt; and agreed upon the ſaid Statute, 
that he cannot be tried as a Pirate here by commiſſion, but he may be que- 
ſtioned civiliter in the Admiralty ; for, Legati ſus Regi ſoli judicium faciunt. 
So Ambaſſadors of Parliament, 2 Parliamento, to wit, in ſuch things, 
which of themſelves are juſtifiable. (7.) There was never any precedent, 
that this Court had punithed offences of this nature, committed in Parlia- 
ment, where any plea was put in, as here it is to the juriſdiction of the 
Court; and where there is no precedent, non- uſage is a good expoſitor of 
the Law. Lord Littl. Section 180. Co. Littl. F. 81. ſays, as uſage is a 
interpreter of the Laws, ſo non-uſage, where there is no example, 
is a great intendment that the Law will not bear it. 6 Eliz. Dy. 229. 
upon the Statute of 27 H. VIII. of inrollments, that bargain and ſale of 
a Houſe in Londen ought not to be enrolled; the rcaſon there given is, 
becauſe it is not uſed. 23 Eliz. Dy. 376. no error lies here of a judg- 
ment given in the five Ports, becauſe ſuch Writ was never ſeen; yet 
in the diverſity of Courts it is ſaid, that error lies of a judgment given 
in the five Ports. 39 H. VI. 39. by Aſbten, that a protection to go 
to Rome was never ſeen, therefore he diſallowed it. (8.) If this Court 
ſhall have juriſdiction, the Court may give judgment according to Law, 
and yet contrary to Parliament Law, tor the Parliament in divers 
caſes hath a peculiar Law. Notwithſtanding the Statute of 1 H. V. 
c. 1. that every Burgeſs ought to be refident within the Borough of 
which he is 3 yet the conſtant uſage of Parliament is con- 
trary thereunto; and if ſuch matter ſhall be in queſtion before ye, ye 
ougnt to adjudge according to the Statute, and not according to their 
ulage. So the Houſe of Lords hath a ſpecial Law alſo, as appear by 
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them are, laich ee che charge of this Defendant, to wit, the | 11 R. II. the roll of the proceſs and judgment, (which hath been cited be- 
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fore to another purpoſe) Where an appeal was not according to the one 
Law or the other, yet it was good according to the courſe of Parliament. 
(9.) Becauſe this matter is brought in this Court by way of information, 
where it ought to be by way of indictment. And it appears by 41 /. 
p. 12. that if a {ill of Deceit be brought in this Court, where it ought 
to be by Writ, this matter may be pleaded to the juriſdiction of the Court, 
becauſe it is vi & armis, and contra pacem. It appears by all our Books, 
that informations ought not to be grounded upon ſurmiſes, but upon 
matter of Record, 4 H. VII. 5. 6. E. VI. Dy. 74. Information in the 
Exchequer, and 11 H. VIII. Xelw. 101. are to this purpoſe. And if the 
matter be vi & armis, then it ought to be found by Inqueſt, 2 E. III. 
I, 2. Appeal ſhall not be granted upon the return of the Sheriff, bur 
the King ought to be certified of it by indictment. 1 A. VII. 6. and 
Stamf. F. 95. a. upon the Statute of 25 E. III. c. 4. that none ſhall be 
impriſoned but upon indictment or preſentment; and 28 E. III. c. 3. 
42 E. III. c. 3. are to the ſame purpoſe, So here, this information 
ought to have been grounded upon indictment, or other matter of Re- 
cord, and not upon bare intelligence given to the King. (10.) The 
preſent caſe is great and difficult, and in ſuch caſes, the Judges have 
always outed themſelves of juriſdiction, as appears by Bracten, Book II. 
. 1. Si aliquid novi non iſitatum in Regno acciderit, 2 E. III. 6, 7. and 
Dower 242. f . 

Now I will remove ſome objections which may be made. 

Where the King is Plaintiff, it is in his election to bring his action in 
what Court he pleaſes. This is true in ſome ſenſe, to wit, That the 
King is not reſtrained by the Statute of Magua Charta, Quod communia 
placita non ſequantur curiam no/lram ; tor he may bring his Pare impedit 
in B. R. And if it concerns Durham, or other County Palatine, yet 
the King may have his action here: for the ſaid Courts are created by 
Patent, and the King may not be reſtrained by Parliament, or by his own 
Patent, to bring his action where he pleaſeth. But the King ſhall nor 
have his action where he pleaſeth againſt a prohibition of the Common 
Law, as 12 H. VII. Keilw. 6. the King ſhall not have a Formedon in 
Chancery. And C. 6. 20. Gregory's caſe, if the King will bring an infor- 
mation in an inferior Court, the party may plead tothe juriſdiction. So 
where the Common Law makes a prohibition, the King hath not election 
of his Court. 

The information is contra formam Statuti, which Statute, as I conceive, 
is intended the Statute of 5 H. IV. c. 6. and 11 H. VI. c. 11. which gives 
power to this Court to punith an aſſault made upon the ſervant of a Knight 
of Parliament. But our caſe is not within thoſe Statutes, nor the intent 
of them; for it is not intendible, that the Parliament ſhould diſadvan- 
tage themſelves in point of their privilege. And this was a Treſpals 
done within the Houſe, by Parliament-men amongſt themſelves. And 
Crompton's Furiſdiction of Courts, f. 8. ſaith, That the Parliament may 
punith treſpaſſes done there. 

Precedents have been cited of Parliament-men impriſoned and puniſhed 
for matters done in Parliament. To this I ſay, That there is Vi juris, 
and Via facti; and Via fatii is not always Via juris. C. 4. 93. precedents 
are no good directions, unleſs they be judicial. 

Otherwiſe there will be a failure of Juſtice, wrongs ſhall be unpuniſh- 
ed, To this I anſwer, That a miſchief is oft-times rather ſuſferable than 
an inconvenience, to draw in queſtion the privileges of Parliament. By 
the antient Common Law, as it appears by 21 E. III. 23. and 21 . if an 
Infant bring an Appeal, the ſuit ſhall be ſtaid during his infancy ; be- 
cauſe the party cannot have his Trial by battle againſt the Infant ; but the 
Law is now held otherwiſe in the ſaid caſe, And in ſome caſes, criminal 
offences ſhall be diſpuniſhed, 29 H. VIII. Dy. 40. Appcal of Murder 
lies not for Murder done in ſeveral Counties. 

This Court of B. R. is coram ipjo Rege; the King himſelf, by intend- 
ment, is here in perſon. And, as it is ſaid, C.g. 118. it is Supremum 
Regni Tribunal, of ordinary juriſdiction, But to this I ſay, That the 
Parliament is a tranſcendent Court, and of tranſcendent juriſdiction : it, 
appears by 28 aff. Pp. 52. that the ſtile of other Courts is coram Rege, as 
well as this is; as coram Rege in Cancellaria, coram Rege in Camera; and 
though it be cram Rege, yet the Judges give the judgment. And in th: 
time of H. III. in this Court, ſome Entries were coram Rege, others, 
coram Hugone de Bigod. 

The privileges of Parliament are not queſtioned, but the conſpiracics 
and miſdemeanors of ſoine of them. But to this 1 ſay, that the diſtiac- 
tion is difficult and narrow in this caſe, where the offences objected are 
juſtifiable, and if they be offences, this reflects upon the Houſe, which 
hath not puniſhed them. 

The caſes of 3 E. III. 19. and 1 and 2 Phil. & Mar. have been ob- 
jected. But for tne laſt it is obſervable, That no plea was pleaded to the 
juriſdiction, as it is in our caſe, And if a Parliament-man, or other 
which hath privilege, be implcaded in foreign Court, and neglect his plea 
to the juriſdiction, the Court may well proceed, 9 H. VII. 14. 36 JI. VI. 
34 H. 13 Jac. In this Court the Lord Norreys, that was a Peer of Par- 
liament, was indi-ted for the Murder of one Bigod, and plecaled his par— 
don. And there it was doubted, how the Court ſhould proceed againſt 
him (for he, by Law, ought to have his Trial by his Peers). And it 
was reſolved, that when he pleads his pardon, or confeſſeth his fault, 
thereby he gives juriſdiction to the Court, and the Court may give judg- 
ment againſt him. So that theſe caſes, where it was not pleaded to the 
juriſdiction, can be no precedent in our caſe. 

The privilege here is not claimed by Preſcription or Charter, thercfore 
it is not good. But J ſay, that notwithſtanding this, it is good ; for 
where the Common Law os a Court of juriſdiction, there needs no 
Charter or Preſcription ; 10 H. VI. 13. 8 H. VIII. Xeilw. 189. Br. u. 
c. 515. Where ſanctuary of a Church is pleaded, there's no need to 
make preſcription, becauſe every Church is a ſanctuary by the Common 
Law. Therefore, &c. | 

Sir Robert Heath, the King's Attorney, the ſame day argued on the. 
other ſide, but briefly. FV, he anſwered the objections which had been 
made. 

Firſt, He ſaid, That informations might well be for mattcrs of this 
nature, which are not capital; and that there are many precedents of 
ſuch informations. (But note, that he produced none of them. ) 


Sccordly, 
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(247). 
Secondly, It hath been objeted, That they are a Council, therefore 
they ought to ſpeak freely. But ſuch ſpeeches which are here pronounced, 
prove them not Councillors of State, but Bedlams;, tne addition of one 
word would have made it Treaſon, to wit, proditerie. But it is the plea- 
ſure of the King to proceed in this manner, as now it is. And there is 
oreat difference between Bills and Libels, and between'their proceedings, 
as Council and as mutinous. : 62408 "Fg | 
Thirdly, T hat it would be of dangerous conſequence; for by-this means 
none would adventure to complain of grievances. I anſwer, they may 
make their complaints in a parliamentary manner; but they may not 
move things, Which tend\.to diſtraction of the King and his Govern- 
ment; | | E ; 
Fir thly, Theſe matters may be puniſhed in following Parliaments. 


But this is impoſſible, for following Parliaments cannot know with what | 


mind theſe matters were done. Alſo the Houſe of Commons is not a 
Court of Juſtice of itſelf. The two Houſes ate | 
cannot proceed eriminally to puniſh crimes, but only their Members by 


way of impriſonment ; and alſo they are not a Court of Record. And 


they have forbid their Clerk to make entry of their ſpeeches, but only of 


matters of courſe; for many times they ſpeak upon the ſudden, as occa- 
ſion is offered. And there is no neceſſity that the King ſhould expect a 
new Parliament. The Lords may grant Commiſſions to determine mat- 
ters after the Parliament ended; but the Houſe of Commons cannot do 
ſo. And alſs a new Houſe of Commons conſiſts of new men, which 
have no cognizance of theſe offences. 1 H. IV. The Biſhop of Carliſſe, 
for words ſpoken in the Parliament, that the King had not right to the 
Crown, was arraigned in this Court of High- Treaſon ; and then he did 
not plead his ale of Parliament, but ſaid, That he was Epiſcopus 
unttus, &c. N 
Fiſibh, 4 H. VIII. Strode's caſe hath been objected. But this is but a 
particular Act, although it be in print; for Raſlal entitles it by the name 
of Strode : ſo the title, body, and proviſo of the Act are particular. 
Sixthiy, That this is an inferiour Court to the Parliament, therefote, 
Se. To this I ſay, That, even fitting the Parliament, this Court-of 
B. R. and other Courts, may judge of their privileges, as of a Parlia- 
ment-man put in execution, &c. and other caſes, It is true that the 
Judges have oft-times declined to give their judgment upon the privileges 
of Parliament, fitting the Court. But from this it follows not, that 
when the offence is committed there, and not puniſhed, and the ſaid 
Court diſſolved, that therefore the ſaid matter ſhall not be queſtioned in 


this Court. | 
Seventhly, By this means the privileges of Parliament ſhall be in great 


danger, if this Court may judge of them. But I anſwer, That there is 
no danger at all; for this Court may judge of Acts of Parliament. 

Eigbtbh, Perhaps theſe matters were done by the Votes of the Houſe ; 
or, it they be offences, it is an imputation to the Houſe to ſay, That they 
had neglected to puniſh them; but this matter doth not appear. And if 
the truth were fo, theſe matters might be given in evidence. 

Ninthly. There is no precedent in the cafe, which is a great preſump- 
tion of Law. But to this I anſwer, That there was never any precedent 


of ſuch a fact, therefore there cannot be a precedent of ſuch a judgment. 


And yet in the time of Queen Elizabeth, it was reſolved by Brown,. and 
many other Juſtices, that offences done in Parliament may be puniſhed 
out of Parliament, by impriſonment or otherwiſe, And the caſe of 3 F. 
III. 19. is taken for good Law by Stamf. and Fitzh. And 22 E. ll. 
and 1 Mar. accord directly with it. But it hath been objected, that there 
was no plea made to the juriſdiction. But it is to be obſerved, that Plow- 
den, that was a learned man, was one of the Defendants, and he pleaded 
not to the juriſdiction, but Pleaded licence to depart. And the ſaid in- 
formation depended during all the Reign of Queen Mary, during which 
time there were four Parliaments, and they. never queſtioned this matter. 

But it hath been further objected, That the ſaid caſe differs from our 
caſe, becauſe that there the offence was done out of the Houſe, and this 
was done within the Houſe. But in the ſaid caſe, if licence to depart be 
pleaded, it ought to be tried in Parliament, as well as theſe offences here. 


Therefore, Oc. 


but one body, and they 


18. Proceetlings againſt Fir John Elliot, &0. | 


| conſifts of ſeveral men, and, by romſaguence; they cannot take notict f 
dane in 2 foregoing Parliament; 2 there 2 do not examine EA | 
it be in Chancery, as it is uſed of tate time, (uo OD 
Thirdly, The Parliament cantiot ſend Proteſi to mate the offenders to ph 
at the next Parliament ; and being at largt, if they hear a noiſe of a Parlia. 
ment, they will fugam facere, and fo prevent their puniſhment. . 

Fourthly, Put the caſe, that one of the Degas: be made a Baron 
1 cannot be puniſhed in the Hoyſe of Commons, and ſo he 

unpun iſbed. + xt | | Ee Es | ONE 

It hath been objected, That the Parliament is the ſupericur Caurt to this, 
therefore this Court cannot examine their proceedings, : 

2 this ¶ ſay, That this Court of the King's-Bench is a higher Court 
than the Juſtices of Oyer and Terminer, - or the Juſtices of Aſſize: but 
if an offence be done where the King's-Bench is, after it is removed, this 
offence may be examined by the Juſtices of Oyer and Terminer, or by 
the Juſtices of Aſſine. We cannot queſtion the judgments of Parlia- 
ments, but their particular offences. A PEI - By 
7 5 Object. It is a privilege of Parliament, tubereef we are not competent 

Wu 5 0 
: 76 this I ſay, That privil-gium eft'privata Lex & privat. legem. And this 
ought to be by grant or preſcription in Parliament : and then it ought to 
be pleaded for the manner, as is in 33 H. VIII. Dy. as it is not here 
pleaded. Alſo we are Judges of all Acts of Parliament: as 4 H. VII. 
Ordinance made by the King and Commons 'is not good, and we are 
Judges what ſhall be a Seſſion of Parliament, as it is in Plowden, in Par- 
tridge's caſe. We are Judges of their lives and lands, therefore of their 
liberties. And 8 Eliz. (which was cited by Mr. Attorney) it was the 
opinion of Dyer, Oatlyn, W:1fh, Brown, and Southcet, Juſtices, That 
offences committed in Parliament may be puniſhed out of Parliament, 
And 3 Ed. V. 19. it is good Law. And it is uſual near the end of Par- 
liaments to ſet down ſome petty puniſhment upon offenders in Parlia- 
ment, to prevent other Courts. And I have ſeen a Roll in this Court, 
in 6 H. VI. where judgment was given in a Writ of Annuity in Jre- 
land, and afterward the ſaid judgment was reverſed in Parliament in Ire- 
land; upon which judgment Writ of Error was brought in this Court, 
and reverſed. | | 

Hyde Chief-Juſtice, to the ſame intent: No new matter hath been of- 
fered to us now by them that argue for the Defendants, but the fame 
reaſons and authorities in ſubſtance, which were objected before all the 
Juſtices of England, and Barons of the Excheguer, at Serjeants-In in 
Fleet-fireet, upon an information in the Star-Chamber for the fame mat- 
ter, At which time, after great deliberation, it was reſolved by all of 
them, That no offence committed in Parliament, that being ended, may be pu- 
niſbed out of Parliament. And no Court more apt for that purpoſe than 
this Court in which we are: and it cannot be puniſhed in a future Par- 
liament, becauſe it cannot take notice of matters done in a foregoing 
Parliament. | | 

As to what was ſaid, That an inferiour Court cannot meddle with 
matters done in a ſuperiour; true it is, that an inferiour Court cannot 
meddle with judgments of a ſuperiour Court; but if particular Mem- 
bers of a ſuperiour Court offend, they are oft-times puniſhable in an in- 
feriour Court: as, if a Judge ſhall commit a capital offence in this Court, 
he may be arraigned e at Newgate. 3 E. III. 19. and 1 Mar. which 
have been cited, over-rule this caſe. Therefore, &c. 

Juſtice Whitlcke. 1. I ſay in this caſe, Nihil dictum quod non dictum 
prius. | | 
2. That all the Fudges of England have reſalved this very point. 

3. That now we are but upn the brink and ſkirts of the cauſe : for it is nit 
now in queſtion, if theſe be offences or ne; or, if true or falſe ; but only if this 
Court have juriſdiction. 

But it hath been objected, That the offence is not capital, therefore it is nat 
examinable in this Court. | 

But though it be not capital, yet it is criminal, for it is ſowing of ſe- 
dition to the deſtruction of the Commonwealth. The queſtion now is 
not between us that are Judges of this Court, and the Parliament, or be- 
tween the wing and the Parliament; but between ſome private Members 


5 Car. I. (/ 248 ) 


| of the Houſe of Commons and the King himſelf : for here the King him- 

The Judges alſo the ſame day ſpake briefly to the caſe, and agreed with | ſelf queſtions them for thoſe offences, as well he may. In every Com- 
one voice, That the Court, as this cafe is, fhall have juriſdifton, although | monwealth there is one ſuper-eminent power, which is not ſuhject to be report 
that theſe offences were committed in Parliament, and that the impriſoned Mem- | queſtioned by any other; and that is the King in this Commonwealth, tive Cz 

bert ought to anſwer, | X who, as Bracton ſaith, Solum Deum habet ultorem. But no other within of the 

Jones began and ſaid, That though this queſtion be now newly moved, | the Realm hath this privilege. It is true, that that which is done in Par- sor the 
yet it is an ancient queſtion with him; for it had been in his thoughts | liament by conſent of all the Houſe, 'ſhall not be queſtioned elſewhere ; Nat P 
theſe eighteen years, For this information there are three queſtions in it : | but if any private Members, exuwunt perſonas judicum, & induunt _ upon t 

1. Whether the matters informed be true or falſe © And this ought to be de- entium perſonas, & ſunt ſeditigſi; is there ſuch ſanctimony in the place, df the 
termined by Fury or Demurrer. that they may not be queftioned for it elſewhere ? The Biſhop of Roſs, as thong! 

2. Il hen the matters of the information are found or confeſſed to be true, if the caſe hath been put, being Ambaſſador here, practiſed matters again 
the information be good. in ſubſtance ? ; the State: and it was reſolved, That although Legatus fit Rex in aliem RE 

3. Admit that the offences are truly charged, J this Court hath pawer to | ſels, yet when he goes out of the bounds of his office, and complots with 
puniſh them? And that is the ſole queſtion of this day. Traitors in this Kingdom, that he ſhall be puniſhed as an offender here. Holes, 

And it ſeems to me, that of theſe offences, although committed in | A Minifter hath a great privilege when he is in the Pulpit; but yet, if in arlian 
Parliament, this Court ſhall have juriſdiction to punith them. The Plea | the Pulpit he utter ſpeeches which are ſcandalous to the State, he is pu- emen 
of the Defendants here to the juriſdiction being concluded with a de- niſhable. So in this caſe, when a Burgeſs of Parliament becomes muti- 2. 1 
murrer, is not peremptory unto them, although it be adjudged againſt | nous, he ſhall not have the privilege of Parliament. In my opinion, the Lords: 
them; but if the plea be pleaded to the juriſdiction, which is found | Realm cannot conſiſt without Parliaments, but the behaviour of Parlia- of the! 
againſt the Defendant by Verdict, this is peremptory. ment- men ought to be Parliamentary. No outrageous ſpeeches were ever 3 R 

In the diſcuſſion of this point, I decline thele queſtions : uſed againſt a great Miniſter of State in Parliament, which have not been nd Pax 

1. 1f the matter be vited in Parliament, when it is finiſhed, it can be pu- | puniſhed. If a Judge of this Court utter ſcandalous ſpzeches to the | this 
nijhed and examined in another Court © State, he may be queſtioned for them before Commiſſioners of Oyer * My 

2. If the matter be commenced in Parliament, and that ended, if after ub Terminer, becauſ: this is no judicial act of the Court. he reft « 
it may be queſtioned in another Court? | But it hath been objected, That we cannot examine Acts done by a hight! ei. good 

I queſtion not theſe matters; but I hold, that an offence committed] Power. tch c 
criminally in Parliament, may be queſtioned elſewhere, as in this Court ; To this I put this caſe: when a Peer of the Realm is arraigned of Teer 
and that for thele reaſons: Treaſon, we are not his Judges, but the High Steward, and he ſhall be 10 Ts 

Fir/?, Quia intereſt Reipublicæ ut maleficia non maneant impunita : | tried by his Peers: but if error be committed in this proceeding, that ſhall ſree. he 
and there ought ta be a 2 puniſhment of them. Parliaments are cailed at be reverſed by error in this Court: for that which we do is coram ipſo Regt- Memhy 
the King's pleaſure, and the King is not compellable to call his Parliament; and It hath been objected, That the Parliament- Law differs from the Law #f then gi 

/ before the next Parliament, the party offending, or the witneſſes die, then | which we judge in this Court in ſundry caſes. And for the inſtance which hatd 1 
there will be a fai lure of Tuſl: ce. been made, That by the Statute, none ought to be choſen Burgeſs of a Town u 3 
| \ Sccondly, 1% Parliament is no conflant Court every Parliament moſtly j which he dath not inhabit, but that the uſage of Parliment is contrary : me 01. 
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L formation be brought wipon the faid Statute againſt ſuch a Burgeſs, I 
a & that the Statute 1s 2 warrant for us to give judgment againſt him. 

| ” and it hath beetiiobjected, That there is no we 1n this matter. 
| | | ts; by "which it appears, that the Par- 


Court, being 
Fee Bliz By. That the Earl Marſhal of Eng 


| and it is always admitted in Parliament, That the Privileges of 
. hold not 2 caſes," to wit, Fi, in caſe of Treaſon. Se- 


cody in eaſe of Felony. nd thir th, in fit for the Peace. And the laſt is 
| caſe.” ore, Tc, ; | 
. % argued to the fame intent: he ſaid, Thar theſe offences ought to be 
$ puniſhed in the Court, or no where ; and all manner of offences which are againſt 
the Crown, ars examinable in this Court. 
f It hach been objected, That by this means, none will adventure to make 
Fil nts in Parliament. | ; 18 ö e f s | 
1 hat is not ſo ß for he may complain in a Parliamentary courſe, but not 
falſely and unlawfully, as here is pretended ; for that which is unlaw- 
is fully, cannot be in a Parliamentary courſe. 
0 It bath been objected, That the Parliament is a higher Court than this. 
0 And it is true: But every Member is not a Court; and if he commit 
[ offence, he is puniſhable here. Our Court is a Court of high Juriſdic- 
8 non, it cannot take cognizance of real Pleas; but if a real Plea comes by | 
2 Error in this Court, it ſhall never be tranſmitted. But this Court my 
ir award à Cra Cape, and other Proceſs uſual in real actions: but of all 
Fr capital and criminal Cauſes, we are originally competent Judges, and by 
at conſequence of this matter. But I am not of the opinion of Mr. Attorney- 
t General, that the word proditoris would have made this Treaſon. And 
r- for the other matters, he agreed with the Judges. Therefore by the Court, 
"A the Defendants were ruled to plead further: and Mr. Lenthal of Linceln's- 
F: Inn was of Counſel for them. | 
85 But inaſmuch as the Defendants would not put in any other Plea, the 
is Jaſt day of the Term Judgment was given againſt them upon a Nihil dicit; 
rt which Judgment was pronounced by Jones to this effect: 

: « The matter of the information now, by the confeſſion of the Defend- 
of - ants, is admitted to be true, and we think their Plea to the juriſdiction in- 
ne ſufficient for the matter and manner of it. And we hereby will not draw 
he the true Liberties of Parliament-men into queſtion ; to wit, for ſuch mat- 

in ters which they do or ſpeak in a Parliamentary manner. But in this caſe 
at- there was a conſpiracy between the Defendants to ſlander the State, and 
of to raiſe ſedition and diſcord between the King, his Peers, and People ; and 
TR this was not a Parliamentary courſes. All the Judges of England, except 
an one, have reſolved the Statute of 4 H. VIII. to be a private Act, and to 
Ars extend to Strode only. But every Member of the Parliament ſhall have 
ing ſuch Privileges as are there mentioned; but they have no Privilege to 
| {peak at their pleaſure, - The Parliament is an high Court, therefore it 
ith ought not- to be diſorderly, but ought to give good example to other 
not Courts. If a Judge of our Court ſhould rail upon the State, or Clergy, 
em- he is puniſhable for it. A Member of the Parliament may charge any 
in⸗ great Officer of the State with any particular offence; but this was a 
urt, malevolous accuſation in the generality of all the Officers of State, there- 
nich fore the matter contained within the information is a great offence, 
and puniſhable in this Court. 
tum 2. For the puniſhment, although the offence be great, yet that ſhall be 
with a light hand, and ſhall be in this manner.” 
1. That every of the Defendants ſhall be impriſoned during the King's plea- 
5 nat ure: Sir John Elliot zo be impriſoned in the Tower of London, and the 
* this other Defendants in other priſons. | 
2. That none of them ſpall be delivered out of priſon until he give ſecurity in this 
10 Court for bis good behaviour, and have made ſubmiſſion and acknowledgment of 


bis offence. 

3- Sir John Elliot, inaſmuch as we think him the 777% Offender, and the 
Ringleader, fhall pay to the King a Fine of 20001. and Mr. Holles, a Fine of 
1000 Marks: and Mr. Valentine, becauſe he is of leſs ability than the reſt, 


voice accorded, 


report made by Mr. Recorder Glyn, of the ſtate of the ſeveral and reſpec- 
tive caſes of Mr. Hoiles, Mr. Selden, and the reſt of the impriſoned Members 
ff the Parliament, in Tertis Caroli, touching their extraordinary ſufferings, 
for their conſtant affections to the Liberties of the Kingdom, expreſſed in 
that Parliament; and upon arguments made in the Houſe thereupon, did, 
upon the ſixth of Ful;, 1641, pals theſe enſuing votes; which, in reſpect 
of the reference they have to theſe laſt mentioned proceedings, we have 
thought fit to inſert: vis, wt 
| July 6. 1641. 
1.R Eſolved'upon the queſtion, That the iſſuing out of the Warrants 
from the Lords and others of the Privy-Council, compelling Mr. 

Hills, and the reſt of the Members of that Parliament, 3 Car. during the 
Parliament, to appear before them, is a breach of the Privilege of Par- 
iement by thoſe Privy Counſellors, | | 

2. Reſolved, &c, That the committing of Mr. Helles, and the reſt, by the 
Lords and others of the Privy-Council, during the Parliament, is a breach 
bf the Privilege of Parliament by thoſe Lords, and others. | | 
3: Reſalued, Ac. That the ſearching and ſealing of the Chamber, Study, 
nd Papers of Mr. Hollis, Mr. Seld-n, and Sir John Elliot, being Members 
| this Houſe, and during the Parliament, and iſſuing of Warrants to 


he reſt of his fellow · priſoners demanded to be 


8.0 when they vers remanded to 
5 Liffering in Opinion from the reſt. 


"th 
1 
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all jay a Fine of 5001. And to all this, all the other Juſtices with one 
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Afterwards the Parliament which met the third of November, 1640. upon 
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| {250) 
that ſe; was a breach of the Privilege of Parliament, by thoſe that 
executed the ſame... ; * ; | L. t 
4. Reſolved, Sei That the exhibiting of an information in the Court of 
Star-Chamber, agaibſt Mr. Holles and the reſt; for matters done by them in 
Parliament, being Members of Parliament, and the fame ſo appearing in 


the information; is a.breach of the Privilege of Parliament. 


5. Reſolved, &c; That Sir Robert Heath, and Sir Humphrey Davenport, 
Sir Heneage Finch, Mr. Hudſon, and Sir Robert Berkley, that ſubſcribed 
their names to the information, are guilty thereby of the breach of Pri- 
vilege of Parliament. 8 . 1 | 

6. Reſolved, &c. That there was a delay of Juſtice towards Mr. Holles, 
and the reſt that appeared upon the Habeas N that they were not 
bailed in Faſter ing Trinity- Term, 5 Car. ö , 

"2. 3 &c. That Sir Nicholas Hyde, then Chief Juſtice of the 

King's-Bench, is guilty of this delay. 

8. Reſolved, &c, That Sir William Fones, being then one of the Juſ- 
tices of the Court of King's-Beich, is guilty of this delay. 

9. Reſolved, &c. That dir 2 Whitlocke, Knt. then one of the Juf- 
tices of the Court of King's-Benchz is not guilty of this delay“. 

Ordered, That the further debate of this thall be taken into conſidera- 
uon on to-morrow morning. 7 he: 

x r 
Io. XE upon the Queſtion, That Sir George Croke Knight, then one of 
the Judges of the King's-Bench, is not guilty of this delay. 

11. That the continuance of Mr. Holla, and the reſt of the Members of 
Parliament, 3 Car. in priſon, 15 the then Judges of the King's-Bench, 
— ＋ Pong in Sureties for their good behaviour, was without juſt or 

cauſe. | 
9 That the exhibiting of the information againſt Mr, Holles, Sir Fohn 
Elliot, and Mr. Valentine, in the King's-Bench, being Members of Par- 
liament, for matters done in Parliament, was a breach of the Privilege of 
Parliament. | Ye I . | 

13. That the over-ruling of the Plea, pleaded by Mr. Hollis, Sir John 
Eliiit, and Mr. Valentine, upon the information to the juriſdiction of the 
Court, was againſt the Law and 3 of Parliament. 

14. That the judgment given upon a Nihil dicit, againſt Mr. Holles, Sir 
Jobn Elliot, and Mr. Valentine, and Fine thereupon impoſed, and their ſe- 
veral impriſonments thereupon, was againſt the Law and Privilege of Par- 
liament. „ | 

15. That the ſeveral proceedings againſt Mr. Holles, and the reſt, by 
committing them, and proſecuting them in the Star-Chamber, and in the 
King's-Bench, is a grievance, | 

16. That Mr. Hoelles, Mr. Stroud, Mr. Valentine, and Mr, Long, and 
the Heirs and Executors of Sir John Elliot, Sir Miles Hobart, and Sir Peter 
Heyman, reſpectively, ought to have reparation for their reſpective damages 
and ſufferings, againſt the Lords and others of the Council, by whoſe 
warrants they were apprehended and committed, and againſt the Council 
that put their hands to the information in the S/ar-Chamber, and againſt 
the Judges of the King's-Bench, | | 
17. That Mr. Lawrence Whitaker, being a Member of the Parliament 
3 Car. entering into the Chamber of Sir hn Elliot, being likewiſe a Mem- 
ber of the Parliament, ſearching of his trunks and papers, and ſealing of 
them, is guilty of the breach of the Privilege of Parliament, this being 
done before the diſſolution of Parliament, | 

18. Reſolved upon the Queſtion, That Mr. Lawrence Whitaker being guilty 
of the breach of the Privileges as aforeſaid, ſhall be ſent forthwith to the 
Tower, there to remain a priſoner during the pleaſure of the Houſe, | 

Mr. Whitaker was called down, and kneeling at the Bar, Mr. Speaker 
pronounced this ſentence againſt him accordingly. | 

Mr. Whitaker being at the Bar, did not deny, but that he did ſearch and 
ſeal up the Chamber, and Trunk, and Study of Sir John Elli, between 
the ſecond and tenth of March, during OE time the Parliament was ad- 
journed : But endeayoured to extenuate it, by the confuſion of the times, 
at that time; the length of the time ſince that crimg was committed be- 
ing thirteen years; the command that lay upon him, being commanded 
by the King and twenty-three Privy- Counſellors, 446 


Afterwards Mr. Recorder Glyn made a farther Report to the Houſe of 
Commons, viz. | 

The Warrant, which ifſued and was ſubſcribed by twelve Privy-Coun- 
ſellors, to ſummon nine of the Members of the Houſe of Commons, in 
the Parliament of Teytio Caroli, to appear before them during the Parliament, 
vis. Mr. William Stroud, Mr. Benjamin Valentine, Mr. Hells, oy Oe 
Elliot, Mr. Selden, Sir Ailes Hobart, Sir Peter Heyman, Mr. Walter Long, 
and Mr. William Coriton, bearing date Tertio Martii, Quarto Caroli; and 
the names of the twelve Privy-Counſcllors that ſigned this warrant were 
read: the Parliament being adjourned the ſecond of March, to the tenth 
of March, and then diſſolved, | 

The Warrants under the hands of ſixteen Privy-Counſellors, for com- 
mitting of Mr. Denzil Helles, Sir Fobn Ellict, Mr. John Selden, Mr. Ben- 
jamin — and Mr. William C:riton, cloſe Priſoners to the Tower, bear- 
ing date, Quarts Ma tii, Quarto Caroli, during the Parliament; were read; 
and the names of the Privy-Counſellors that ſubſcribed them, were read. 
The Warrants under the hands of twenty-two Privy-Counſellors, directed 
to William Brſwel Eſq. to repair to the Lodgings of Denzil Hilles Eſq. 
and to S/ mon Digby Eiq. to repair to the Lodgings of Mr. Jahn Selden, and 


_—_ 


to Lawrence Whitaier Eſq. to repair to the Lodgings of Sir Jahn Elliet, 
requiring them to ſeal up the trunks, ſtudies, and cabinets, or w_ other 
thing that had any papers in them, of the ſaid Mr. Holles, Mr. John 


* Mr. Mpirlocte in bis Memorlals of the Engliſh ifſairs, p. 38, 39. ſays, In the Houſe there fell out à Debate touching the Writs of Habeas Corpus, upon which Selden and 
; ailed; and the Judges of the King's-Bench did not bail them, as by Law they ought ; t required of them Sureties for 
beir good behawieur. This was ſo far aggravated by ſome, that they moved, The Priſoxers might have reparation out of the Eflates of theſe Judges who then ſat in the King s- 
priſon ; which Judges they named to be Hyde, Jones, and my Father: as for Judge (woke, who was one of that Court, they excuſed him, 


I being a Member of the Houſe, and Son to the Judge, knew this to be miſtaken, as to the Fact, and ſpake in the behalf of my Father, to this effect: 
„bat it was not unknown to divers worthy Members of the Houſe, that Judge Hbitlocke had been a faithful, able, and ſtceut Aſſertor of the Rights and Libertics of the 
ſree-born Suhjects of this Kingdom; for which he had been many ways a Sufferer. And particularly by a ſtrait and cloſe Impriſoument, for what he ſaid and did, as a 
Member of this Honourable Houſe in a former Parliament: and he appeals to thoſe noble Gentlemen, who cannot but remember thoſe paſſages ; and ſome, who were 
en Sufferers with him. And for his Opinion, and Carriage in the Caſe of the Habeas Corpus, tis affirmed to bave been the ſame with that of Judge Croke; and he ap- 
g peals for this, to the honourable Gentlemen, who were concerned in it ; and others, who were preſent then in Court.” Hampden, and divers others ſeconded this Mo- 
on; who affirmed very much of the Matter of Fact, and expreſſed themſelves with great Reſpect and Honour to the Memory of the deceaſed Judge, who was thereupon 
by the Houſe in the ſame degree with Judge Crete, as to their Cenſure and n 
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the Parliament of Tertio Caroli, to be diſpoſe of in ſuch Manner as this 


ot, an! is a declaratory Law of the ancient and neceſſary Rights and 


ment, and againſt the Freedom and Privilege of Parliament. 
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Aae, and Sir J. n Elliot, were read, and likewiſe the names of the ] great Privilege of Parliament; and which. paſſing from Hand to. 
Privy-Councillors that ſubſcribed the ſaid | he. 1 A Warrant un | amongſt the Men of the Long Robe, might dome I tihe de M Wes 
. 1 . neillors, fer che commitment of | Opigſon as good Laar. J ee dow 

lan Stroud cloſe Priſoner to the King s- Bench, Bearing date] The Houle, of Commons. confidering the Conſequenceyidid® tate , 
20 3648; was read, and the Names of the Płiwy- Couacillorg that ſub- E FE Ta 50 55 be enquited into, ad csuſad the Book to be proud 
| a ad 1 


| ſcribed. it: The like Warrant was for the Commitment: of Mr. Valter 
-, Longs cloſe Prifoncr: to the Marſbslſe rs. 
 * Keſolved, Sec That Mr. Holler ſhall have the Sum of five' thouſand 
ed nd undergone by for his Service done to the Commonwealth in 
the Parliament of Tertii Cavoli. Wo 18” NOISY: 11. $233 * ahnt me 
Reſolved, c. That Mr. Jahn Selden ſhall have the Sum of five thouſand 
Pounds for bis Damiages, Loffes, Impriſonments, and Sufferittys,” ſuſ- 
tained and undergone by him, for his Service done to the Commonwealth 
in the Parliament of Tertio Carli. 1 
- '; Reſolved, Me. That the Sum of five thouſand Pounds be aff gned for the 
Damages, Loſſes, Impriſonments, and Sufferings, ſuſtained and under- 
gone by bir Jabn Elli, for his Service done to the Commonwealth in 


Houſe ſhall appoin Ont KIB 229556 | | 
ſolyed, Ae, That the Zum of two thouſand Pounds, Part of four 
thouſand Pouods, paid into the late Court of Wards and Liveries, by the 
Heirs of Sir John Elliot, by reafon of his Marriage with Sir Daniel Nor- 
in's Daughter, ſhall be repaid to Mr. Elliot, out of the Arrears of Mo- 
nies payable into the late Court of Yards and Liveries, before the taking 
away of the ſaid late Court. | | „ 
Ordertd, That it be referred to the Committee who brought in this Re- 
port, to examine the Decree made in the late Court of Yards and Liveries, 
concerning the Marriage of Sir Jabn Elliot's Heir with Sir Daniel Norton's | 
Daughter; and what Monies were paid by reaſon of the ſaid Decree, and 
by whom; and to report their Opinion thereupon to the Houle, 
' Ordered, That it be referred to the Committee, to examine after what | 
Manner Sir Jabn Elliot came to his Death, his Uſage. in the Tower, and 
to view the Rooms and Places where he was impriſoned, and where he | 
died, and to report the ſame to the Houſe, + If | „ 
© Riſolvet, c. That the Sum of five thouſand Pounds ſhall be paid unto 
the.... of Sir Paer Heyman, for the Damages, Loſſes, Sufferings, 
and Impriſonments, ſuſtained and undergone by Sir Peter Hayman, for 
his Service done to the Commonwealth in the Parliament of Tertio Caroli. 
* Refolved, &c. That Mr. Walter Long ſhall have the Sum of five thou- 
ſand Pounds paid unto him, for the Damages, Lofles, Sufferings, and 
Impriſonment, ſuſtained and undergone by him, for his Service done to | 
the Commonwealth in the Parliament Tertio Caroli. 
© Reſolved, &c. That the Sum of five thouſand Pounds ſhall be affigned | 
for the Damages, Loſſes, Sufferings, and Impriſonment, ſuſtained and 
undergone by Mr. Stroud (late a Member of this Houſe) deceaſed, for Ser- 
vice done by him to th: Commcnwealth in the Parliament of Tertio Caroli. 
' Reſolved, c. 'Vhat Mr. Benjamin Valentine ſhall have the Sum of five 
thouſand Pounds paid unto him, for the Damages, Loſſes, Sufferings, and 
Impriſonments, ſuſtained and undergone by bim, ſor his Service to the 
Commonwealth in the Parliament of Tertio Caroli. . | 
Reſolved, &c. That the Sum of five hundred Pounds ſhall be beftowed 
and Uifpoſed of, for the erecting a Monument to Sir Miles Hobart, a Mem- 
ber of the Parliament of Tertio Caroli, in Memory of his Sufferings for his 
Service to the Commonwealth in the Parliament of Tertio Caro. 
© Ordered, Fhat it be recommitted to the Committee, who brought in this 
Report, to confider.how the ſeveral Sums of Money this Day ordered to 
be pid for Damages to the ſeyeral Members before-named, for their Sut- 
ſerings in the Service of the Commonwealth, may be raiſed, 
In the Reign of King Charles II. this Affair was taken into Conſidera— 
tion, a oufe of Commons came to ſeveral Reſolutions. 
| Die Marti, 12 Novembris 1667. » 
Upon a Report made by Mr. Faughan from the Committee concerning 
Freedom of Speech in Parliament, | 
Ne ol bed, &c. That the Houle do agree with the Committee, That the 
Act of Parliament in 4 Hen. VIII. commonly intitled, An Act concern- 
tchard Strode, is a general Law, extending to indemaify alt and every 
the Members of both Houſes of Parliament, in all Parliaments, for and 
ing any Bills, ſpeaking, reaſoning, or declaring of any Matter or 
atters, in 4d concerning the Parliament to be communed and treated 


Privileges of Parliament. | 

| Die Sabbati, 23 Novembris 1657. 
Reſolved, Cc. That the Judgment given 5 Car. againſt Sir John Elliot, 
Denzil Helles, and Benj. Valentine, in the King's-Bench, is an illegal Ju. g- 


| Die Sabbati, 7 Decembris 1667. | 

Reſolved, &c. That the Concurrence of the Lords be deſtred to the 
Votes of this Houſe concerning Freedom of Speech in Parliament; and 
that a Conference be on Monday next dehired to be had with the Lords, at 
which time the Votes may be delivered, and Re.fons for th m given. 

Die Jovis, 12 Decembris 1667. | . 
A Meſſage from the Lords by Sir Nilliam Child and Sir Thomas Eſcourt. 
Mr. Spender, ö 

The Lords have commanded us to acquaint you, that they agree with this 
Houſe in the Votes delivered them at the laſt Conference concerning Free- 
dom of Speech in Parliament. 

| Die Mercuri, Ii Decembrit 1567, 
Next the Lord Chamberlain nd the Lord Ay re ported the Effect of the 
Conference with the Houſe of Commons Velterday, which was managed 
by Mr. Vaughan, who ſaid he was commanded by the Houſe of Commons 
to acquaint their Lordſhips with fome Reſolves of their Houſe concerning 
the Freedom of Speech in Parliament, and to deſire their Lordihips Con- 
currence therein. | | | 

In order to which, he was to acquaint their Lordſhips with the Rea- 
ſons that induced the Houſe of Commons to pals thote Retclves, 

He faid the Houfe of Commons was accidentaily informed of certain 
Books publiſh-d undet the Name of Sr George Crike's Reports, in one of 


io, Be. 5 245 


I R ey. ITY " n 
* 4 Wl R e S * 
* enen F — 3 
= 7 7 1 * N * 
.. * * ”" * *& * 
: 9 A : 
£ Fo * 
8 72 8 = 
* 4 * 


Pouads ſor his — cM Loſſes, Impritonments, and Sufferings, ſuſtain- The n us in Johg Elliot, Denzil Holles, and Benjamin V. lei 
Im. 


uttered hec falſa, malitioſa & ſeandaloſa verba precedentia, 
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and read in their louſe, and} he thought it the nent and cleareſt wi. 
| inform thei Yordlbips is to read — jefedf, dieb is Ding C. 
i ee Term, which. Cafe was read as followeth : 


AN Taformation was extubitel againſt chem by the Attornev(3uny 
| © © reciting, that a Parliament was ſummohed to be held at Mn! 
17 Mariii 3 Caroli Regis thidem incbost. And that Sir Jam Elliot wag * 
ly elected and returned Knight for the County of Cornwall, and the othy 
two Burgeſſes of Parliament for other Places; and Sir Jabn Finch Choky 
Speaker. That Sir Jobs filliat, marbinans & intendens omnibus viis & 
ſemnare & ercitare Diſcord, evil Will. Murmuriags, and Sedition; 
we 1 verſus Regem, mugnates, prælatos, proceres & juſttciarios, & religuss 
jectos Regis, & totaliter . £ ſubvertere rigimen & gubernationem Þ,,. 
Angliæ, tam in domino Rege quam in conciliarits & minſtris ſubs ejueſcrengy 
generis, & intraducere tumultum & confi in all Eitates' and Parts, c 
| ad intefitionem, that all the King's Subjects ſhould withdraw their Affe 
tions from the King, the 23d of Felr. Anno 4 Car. in the Parliament, and 
77 of the Commons, falls, malitigſe, & ſeditigſe, uſed theſe Word, 
The King's Privy Council, his Fudges, and his Counſel learned, have con red 
together 10 tramile under their Feet the Liberties of the Subjects of this Flv 
and the Liberties of this Houſe.. . | | RY : 
And afterwards, upon the ſecond of March, Arms 4. aforeſaid; the Kin 
appointed the Parliament, to be adjourned until the zoth of March nen 
following, and ſo ſignified his Pleaſure to the Houſe of Commons; an} 


that the three Defendants the {aid ad Day of March, 4 Car. matitio/: agreed, 


)Y 


and amongſt themſelves conſpired to diſturb and diſtract the Commons, thy 


they ſhould not adjourn themſclves according to the King's Pleaſure he. 
fore ſignified ; and that the ſaid Sir Fobn Elkat, according to the Agree. 
ment and Conſpiracy aforeſaid, had maliciouſly in propoſitum & intentionen 
prædictam in the Houſe of Commons aforeſaid, ſpoken theſe falſe, peri. 
cious, and ſeditious Words precedent, &c. And that the ſaid Dani 
Holles, according to the Agreement and Conſpiracy aforeſaid, between 
him and the other Defendants, then and there falfs, __ & feditizf 

. And tha 
the ſaid Denz il Holles, and Benjamin Valentine, ſecundum agreamentum & os 
ſpirationem prædict. &c. ad int. ntionem & propoſitum prædict. uttered the (ail 
Words upon the ſaid 2d Day of March, after the ſignifying the King! 


Pleaſure to adjourn; and the ſaid Sir Fobn Finch, the ——— endeayour. 


ing to get out of the Chair, according to the King's Command, they u 
& arms manu forti & illicits aſſaulted, evil intreated, and forcibly detain'{ 
him in the Chair; and afterwards being out of the Chair, they aſſaulted 
him in the Houſe, and evil entreated him, & vialenter manu forti & illiciy 
drew him to the Chair, and thruſt him into it. Whereupon there was orc 
Tumult and Commotion in the Houſe, to the great Terror of the Com- 
mons there aſſembled, againſt their Allegiance, in maximum contemptun, 
and to the Diſheriſon of the King, his Crown and Dignity, for which, &. 
To this Information the ants appearing, pleaded to the Juriſdic- 
tion of this Court, that the Court ought not to have Cognizance thereof, 
becauſe it is for Offences done. in Parliament, and ought to be there exa- 
mined and puniſhed, and not elſewhere, It was thereupon demurred, and 
after Argument adjudged, that they ought to anſwer ; for the Charge i; 
for Conſpiracy, ſeditious Acts and Practices, to ſtop the Adjournment of 
the Parliament, which may be examined out of Parliament, being ſeditious 
and unlawful Acts; and this Court may take cognizance and puniſh them: 
Afterwards divers Rules being given againſt them, viz. Sir Jobn Elliot, that 
he ſhould be committed to the Tower, and ſhould pay 20001“. Fine, ani 
upon his Enlargement ſhouid find Sureties for his good Behaviour; and 
againſt Helles, that he ſhould pay a thouſand Marks, and ſhould be im- 
priſoned, and find Sureties, &c.*and againit Valentine, that he ſhould 
pay 5001, Fine, be impriſoned, and find Sureties, | 

Then Mr. Vaughan laid much Emphaſis upon the Words machinans & 
intendens, c. and then went on, That the Houſe of Commons had not 
only read the Caſe as it was in the Book, but did look into the Record, 
wher., in the Information itſelf, they found ſome conſiderable Diffe- 
rences from the Print; as that the Crime alledged conſiſting partly of 
Words ſpoken in the Houle, partly of criminal Actions pretended to be 
committed; the Gentlemen accuſed pleaded feverally, namely, ſpecially 
to the Words, and a ſeveral Plea apart to the criminal Actions : But the 


Court dealt ſo craftily, that they over-ruled the whole Plea, mingled to- 


gether, and took it in general, ſo that perhaps whatſoever was criminal 
in the Actions might ſerve. for a Juſtiſic ation of their Rule, and might 
make it ſeem in time to become a Precedent, and a ruled Caſe againſt the 
Liberty of Speech in Parliament, which they durit not ſingly and bare- 


| faced have done. 


The Houie of Commons did take care to enquire what ancient Laws 
did tortity this the greateſt Privilege of both Houſes; and they found in the 
4th Year of Henry VIII. an AQ concerning one Richard Strode, who was 1 


| Member of Parliament, and was fined at the Stannary Courts in the Vi, 


for condeſcending and agreeing with other Members of the Houſe to pals 
certain Acts to the Prejudice of the Stannaries; this Act was made occa- 
ſionally for him, but did reach to every Member of Parliament that then 
was, or ſhall be; the very Words being, viz. 

[And over that, it be enacted by the ſame Authority, that all Suits, 
Accuiements, Condemnations, Executions, Fines, Amercements, Puniſh- 
ments, Corrections, Grievances, Charges and Impoſitions, put or had, or 
hereafter to be put or hid unto, or upon the ſaid Richard, and to eveiſ 
other Perſon or Perſons afore-ſpecified, that now be of this preſent Parlia- 
ment. or that of any Parliament hereafter. ſhall be, for any Bill, ſpeaking, 
3 or declaring of any Matter or Matters concerning the Parlis- 
ment to be commenced and treated of, be utterly void, and of none Effect. 


| And over that, be it enacted by the ſaid Authority, that if the ſaid Richard 


Strede, or any of the ſaid other Perſon or Perſons hereafter be vexed, 
troubled, or otherwife charged for any Cauics as is aforeſaid, that 


then he or they, and every of them fo vexed or t:vub.cd of, or for tht 
ſame, 


which there was a Cale puviithed, which did very much concern wad 
| ; 
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. then'were (or was a p 
py" Law, 33 upon a private and a particular occaſion. 


theſe words in the caſe of Sit George Croke's Reports were «pin, which 
. | 


was the ſecond 


9 


in the King” 
caſe; 


them in 


| bs poſſibly juſtify him- 
ſelf by proving of it; but in this caſe it was impoſſible to do it, becaule thoſe 


Ax ments d | 
y Joloing their own Judgments which they themſelves had reſolved, and 


wager of Law in the faid | 
ODIN peut.” } 


the Court, if you; take in their criminal aQtionsalltogether z but, as to the 


began in the precedent March, 3 Caf at which time the Judgment given | 
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B.mamin Vu. 
tine, and 


ne eodem Term. & pro -eo- 
hic in Cur, dicti Domin. Regis 


*coram ipſo Rege tunc ibidem quandam informationem ver- Denczil Hoiles 
Tus Johan: Elliot nuper de London Mil. Benjamin Valen- | wh 7 - 
Ane nuper de London Ar. & Denail Holles nuper de Lon- Houſe of © 
L don Ar; que ſequitur in hec verba ſcilicet Midd. fl. Me- Cominons, 
morandum quod Robertus Heath Mil. Attorn, Dom: Regis for ſeveral 
nune General, qui pro eodem Dom. Rege in hac parte ſe- geditious 
* in propria perſona ſua ven. hie in Cur, dicti Dom. r ” 
Regis coram ipſo Rege apud Weſtm. die Mercur. prox. Houſe, an 
poſt 88 Animar. iſto eodem Termino. Et pro eo- * the 
em Dom. Rege ie iutelligi & informar; 1 
c Rege dat Cur. hie intelligi & informari. Quod "as apy + * 
2 * Regem & ſtatum & defen on. Regn. An I, I aer 
Eccleſiæ Anglican. concernen. quoddam Parliament. the King had 
ſuum apud Civit. ſuam Weſtm. pred. teneri ordinavit. fignified his 
| Gumque ſuperinde quoddam Parliamentum ſuum debito Pro $508 
modo inehoat. & tent. fuit apud Weſtm. pred. decimo | aver in 
ſeptimo die Martii Anno Regni dicti, Dom. Regis 3 & adjourned: 


ibidem per diverſas de continuat. uſque 10 diem 


ſuprad. debito modo elect. & retornat, fuit un. Burgenſ. pro Burgo de 


b 
- "he words in the caſe are charged 
lawful, can- 


Horſe is a Treſpaſs only, but intending to ſteal him makes it Felony ; bor- 
rowing my Horſe, though intending to ſteal him, is not Felony; becauſe 
borrowing is lawfu! ; and there were no uſe of freedom of Speech other- 
wiſe, for a depraved intention may be annexed to any the moſt juſtifiable 
action. If a man cat no fleſh, 2 be accuſed for the depraved inten- 
tion of bringing in the Pythagerran religion, and ſubverting the Chriſtian: 
If a man drink water, he may be accuſed of the depraved intention of ſub- 
verting the King's Government, by deſtroying his Reyenue both of Exciſe 
and Cuſtom. | | . | 

No man can make a doubt, but whatſoever is once enacted is lawful ; 
but nothing can come into an Act of Parliament, but it muſt be firſt offered 


or propounded by ſomebody, ſo that if the Act can wrong nobody, no 


more can the firſt propounding; the Members muſt be as free as the Houſes, 
An Act of Parliament cannot diſturb the State, therefore the Debate that 
tends to it cannot, for it muſt be propounded and debated before it can 


be enacted, | | 
In the reign of Henry the-Eighth, when there were ſo many Perſons taken 


by Act of Parliament out of the Lords Houſe, as the Abbots and Priors, 
and all the Religious Houſes and Lands taken away; it had been a ſtrange 
information againſt any Member of Parliament then, for propounding fo 
creat an alteration in Church and State, | 

Beſides, Religion itſelf began then to be altered, and was perfected in 
the beginning of Edward the Sixth's reign, and returned again to Popery 
in the beginning of Queen Mary's; and the Proteſtant Religion reſtorcd 
again in the beginning of Queen Elizabeth's. . 

Should a Member of Parliament, in any of theſe times, have been juſtly 
informed againſt in the King's-Bench for propounding or debating any of 
theſe alterations; ſo that their Lordſhips perceive the reaſons and induce- 
ments the Houſe of Commons had to pals theſe Votes nuw preſented to 


their Lordſhips? ; | 


Afterwards theſe Votes were read, v:z. 
Reſolved, &c. That the Act of Parliament 4 Hen. VIII. commonly 
intitled, An Act concerning Richard Strode, is a general Law, extending 
to indemnify all and every the Members of both Houſes of Parliament, in 


all Parliaments, for and touching any Bills, Prong, reaſoning, or decla- 


ring of any matter or matters in and concerning the Parliament, to be com- 
muned and treated of; and js a declaratory Law of the antient and neceſ- 
fary Rights and Privileges of Parliament. 

R. ſelved, &c. That the Judgment given 5 Car. againſt Sir J:hn Elliot, 
Denzil H lles, and Benjamin ae, Eſquites, in the King's Bench, was 


ea intentione, which ought riot to be; 


an illegal Judgment\and againſt the Freedom and Privilege of Parliament. 


To both which Votes the Lords agree with the Houle of Commons. 


Upon conſideration had this day of a Judgment given in the Court of 
King's-Bench in Michaelmas-Term, in the fifth year of King Charles the 
Firſt, againſt Sir John Elliot Knt. Dinzil Holles, and Benjamin Valentine 
Eſquires, which udgment is found to be erroneous : Tt is ordered by the 
Lords Spiritual and Temporal in Parliament aſſembled, That the faid 
enzil Holles Eſq; (now Lord Halles, Baron of Ifeild) be deſired to cauſe 
he Roll of the Court of King's-Bench, wherein the ſaid Judgment is re- 
orded, to be brought before the Lords in Parliament by a Writ of Error, 
o the end that ſuch further Judgment may be given upon the faid caſe, 
s this Houſe ſhall find meet. | 


Attorn Gen. & al. verſus Holles & al. 


Mich. 10 Car. ſecundi Regis. Rot. 75. 


n Informa- 
ON in the 
Inp's- + 
_ azainſt bac N parte 
rJohnEllicg, dicti Dom. 


Emorandum, quod Rob. Heath Mil. Attorn. Dom. 
Regis nunc General. qui pro eodem Dom. Rege in 


ſeguitur in propr. perſona ſua ven. hic in Cur, 
Regis coram Rege apud Weſtm. die Mcrcur. 


Prolocutor pro Commun. continuayit uſque diflolution. ejuſdem Parlia- 


er Dom. Regem & magnat. prelatos, proceres & 
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f Merchants to tathe In runge bottom, which is as danger gut 


perform their duriti, and 10 fhew their deſire of the 
- Kingdom, and to'reſulve to defend the ſincerity of our, Relig 


iplum de prefat; J. E. & B. V. ut prefertur prehabit. poſtea ſcilicet eodem | 
unde Martii Anno 4% ſuprad. apud 


odque prefat. B. V. & D. H. ſecundum agreament. & conſpiration. 
pred. inde inter eos & prefat. J. E. prehabit. ad intention. & propoſit. 
& ad intention. quod. prefat. 7 E. & D. H. pred. falſa malrtioſa 
ſcandaloſa & ſeditioſa verba pred. in forma pred. & ad intention. & pro- 
poſita pred. per eos pred. ſecundo die Martii Anno 4 ſuprad. dict. & pro- 
alat. ut prefertur dicerent & propalarent eodem ſecundo die Marti poſt 

N gnification. pred. pred beneplaciti dicti Dom. Regis pro adjornament. 
dict. domus Commun; Parliament. ut prefertur. fiend. per prefat. prolo- 
cutorem fact. & ante dictionem & propalationem aliquor. verbor. pred. 
prefat. J. E. & D. H. eodem ſecundo die Martii ut prefertur dict. & pro- 
palat. prefat. Johanne Finch prolocutor. pred. adtunc & ibidem in 
quadam Cathedra Anglice vocat. the Speaker's Chair in domo pred. exiſten. 
& extra pred. ſecundum mandat. dicti dom. Regis ei in hac parte prius dat. 
ire conun. in & ſuper prefat. Johannem Finch adtunc & ibidem in pace 
Dei & dict. Dom. Regis exiſten. vi & armis & manu forti & illicite in- 
ſult. fecer. & eundem J. Finch maletractaver. & eundem J. F. in Cathe- 
dra pred contra voluntat. ſuam manu forti & illicite detinuer. Quodque 
poſtea eodem ſecundo die Martii & ante diction. propalation. aliquor. ver- 


dor. pred. of can J. E. & D. H. dict. & propalat. ſecundo die Martii | 


Anno 4 ſup retat. J. F. prolocutor. pred. apud Weſtm. pred. in 
domo pred. extra Cathedram pred. adtune exiſten. in & ſuper prefat. J. F. 
adtunc & ibidem in pace Dei & dict. Domini Regis inſult. fecer. & pre- 
fat. J. Finch maletractaver. & violent. manu forti & illicite contra volun- 
tat. ſuam in Cathedram pred. traxer: truſer. & impulet. per quod magn. 
tumult. & periculoſa commotio & confuſio in dom. Commun. pred. & 
maximi terror. pred. Militib. Civib. & Burgenf. adtune & ibidem aſſem- 
blat, adtunc & ibidem mot. & excitat. fuer. contra ligeanc. ſuar. debit. 
in magn. contempt. & manifeſt. exheredationem dicti Domini Regis & 
derogation. perſone regiminis & prerogative ſue Regie & in legum & ſta- 
tus bujus regni Angl. ſubverſion. & in magn. ſcandal. & 'ignomſiniam 
Conſiliar. de privato Concilio dicti Dom. Regis & al. magnat. prelator. & 
procer. hujus Regni Angl. & Juſticiar. & Juſtie. dicti Dom. Regis ac in 
diſturbation. & terrorem communitat. in Parliament. pred. fic ut premit- 
titur aſlemblat. neenon ad peſſimum & pernicioſiſſimum 'exemplum omn. 
al. in hujuſmodi waſu delinquen. & contra pacem ejuſdem Dom. Regis co- 
ron. & dignitat. ſuas necnon contra formam ſtatut. &c. Unde idem At- 
torn. &c. per quod precept. fuit Vic. quod non omitt. &c. Quin Venire 
fac. eos wh reſpond. &c. | 
Et modo ſcilicet die Martis prox. poſt Octab. Sancti Mar- 
tini iſto eodem termino coram Dom. Rege apud Weſt. ven. 
pred. J. E. Mil. B. V. & D. H. in propr. perſon, ſuis & 
pred. J. E. habit. audit. information. pred. idem J. quozd 
ſuppolit. tranſgr. offenſ. & contempt. pred. in informatione 
pred. mentionat. in dicend. & propaland. pred. Anglicana 
verda in informatione pred. ſuperius recitat. Ac eidem 
J. per inſormationem pred. in forma pred. impoſit. die. quod 
ipſe non intend, quod Dom. Rex nunc de aut pro ſuppoſit. 
tranſgr. offenſ. & contempt. ill. eidem J. ſie impoſit. in 
Cur. dicti Dom. Regis nunc hie reſponderi velit aut debeat 
quia dic. quod pred. ſuppoſit. offenſ. tranſgr. & contempt. 
iu dicend. & propaland. pred. Anglicana verba in infor- 
mation? pred. mentionat. & eidem J. in forma pred. impo- 


The Defen- 
dants plead 
feverally for 
themſelves, 
that they 
were Parlia- 
ment-Alen, 
and that the 
ſtence was 
committed in 
Parliament, 
and ought 
there to be 
heard and 
determined, 
and not in the 


19 Anno 3 | red. 
| tionat. debito modo elect. & retornat. fuit un. Mil. pro pred. E Cars 


a. oo 


quod ff 


per information, 
In. Par. 


— 


Regis ae 


uod ipſe pred. 16 die Martii Anno 30 fuprad. in informatione pred. men- 


dictus Dom. Rex nunc de reſid. pred. K c offenſ. tranfgr. & con- 


B. per eandem information. impoſit. in Cur. dicti Dom. * nunc hic 


in dicend. & propaland. pred. Anglicana verba in informatione pred. 
ſuperius recitat. Ac eidem D. per information, pred. in forma pred. 
impoſit. dic. quod ipſe non intendit quod Dominus Rex nunc de aut pro 
ſuppoſit. . offenſ. & contempt. ill. eidem. D. fic impoſit. in Cur. 
dicti Domini Regis nunc hic reſponderi velit aut debeat. Quia die. 
quod pred. ſuppoſit. offenſ. tranſ. & contempt. in dicend. & propaland. 
pred. Anglicana verba in informatione pred. mentionat. eidem D. in forma 


pred. impoſit. in Parliament. & non in Cur. Dom. Regis nunc hie audiri 


& terminari debeant, &c. Et ulterius idem D. dic. quod ipſe pred. 16 
die Martii Anno 39 ſuprad. in informatione pred. mentionat. debito modo 
elect. & retornat. fuit un. Burgenſ. pro pred. Burgo de Dorcheſter in pred. 
Com. Dorſ. in Parliament. pred. deſervitur, prout in informatione pred. 
ſuperius mentionat. Quodque idem D. tempore ſuppoſit. offenſ. tranſgr. 
& contempt. pred. in dicend. & propaland. Anglicana verba pred. eidem 
D. in forma pred. impoſit. ac duran. toto tempore Parliament. pred. apud 
Weſtm. pred. fuit & remanſit. un. Burgenſ. pro pred. Burgo de Vor- 
cheſter in eodem Parliament. Et hoc parat. eſt verificare. Unde & ex 
quo in informatione pred. evident. apparet & plene liquet quod ſuppoſit- 
ottenf. tranſgr. & contempt. pred. in dicend. & propaland. Anglicana verbs 
pred. eidem D. in forma pred. impoſit. per informationem pred. ſuppoſit. 
fore commiſſ. fuit commiff. in domo pred. Commun. Parliament: pag 
Parliament. pred. idem D. pet. Judic. fi dictus Dom. Rex nunc deoffenb 
tranſgr. & contempt. pred. quoad Anglicana verba pred. per ipſum D. 
in Parliament. pred. in forma pred. dici & propalari ſuppotit. in Cur. 
Dom. Regis nunc hic reſponderi velit aut debeat. Et quoad tot. reſid. 
ſuppoſit, ottenf. tranſgr. & contempt. in informatione pred. mentionat. 
eidem D. ſuperius in forma pred. imponit. idem D. dicit quod ipſe non in- 
tendit quod dictus Dom. Rex nunc de aut pro pred. reſid. qffenſ. tranfgr- 
& contempt. pred. in eadem informatione mentionat. eidem D. ſuperius in 
forma predict. impoſit. in Cur. dicti Dom. Regis nunc hic reſponderi 
velit aut debeat. Quia dic. quod pred. reſid. ſuppoſit. offenſ. ane 


ſit. in Parliament. & non in Cur. Dem. Regis nune hie 


King's Bench. in * 
audiri & terminari debent, &. Et ulterius idem Johan- 


& contempt. in informatione pred. ſuperius ſpecificat. eidem D: 
per information. pred. in forma pred. imponit. in Parliament. & non 


3 7 il 


* b 
[3 G . f 
* * 
* 1 d 


ha 


en 


pre | 0 
nſgr. 
idem 


er information. 


ben Regis nune bie audiri'%-tcrminari debent. Et idem D. 


jr dic. quod ipſe pred. 10 die Marti Anno 3 ſuprad. in informatione 
3 mentionat. debito modo elect. & retornar. fuit un. Burgenſ. pro pred. 
© de Dorcheſter in pred. Com. Dorf. in pred. Parliament. deſervitur, 
| n. pred. ſuperius mentionatur. Quodque idem D. 
tempore refid. ſuppoſit. offend. trunſgr. & contempr. pred. ei in forma pred. 
impoſit. ac duran. toto tempore Parliament. pred. apud Weſtm. pred. fuit 
fit un. Burgenſ. pro pred. Burgo de Dorcheſter in pred. Com. 
{ in Parliament. pred. Et hoc parat. eſt verificare. Unde & ex quo 
in Informatione pred. evident. apparet & plene liquet quod pred. reſid. ſup- 
ht, offend. tranſgr. & contempt. pred. in Informatione pred. mentionat. 
Saem D. in forma pred, impoſit. per eandem Informationem ſuppon. fore 
commill, in pred. domo. Commun. Parliament. pred. in Parliament. pred. 


idem B. pet. Judic. fi dictus Dom. Rex nunc de reſid. predict. ſuppoſit. 
offent, tranſgr. & coptempt. in Informatione pred. mentionat. eidem D. 
in forma _ impoſit. in Parliament. pred. in forma pred, fieri ſuppoſit. 
in Cur. Regis hic reſponderi velit aut debeat, &c. e 
The Autor. Et prefat. Robertus Heath Mil. qui ſequitur, &c. quoad 
ney-General pred. placitum. pred. J. Elliot pro eodem Dom. Rege dic. 
demurs to quod placitum ill. ꝑrefat. J. in forma pred. ſuperius placi- 
the Pleas ſe - tat. materiaque in placito pred. content. minus ſufficien. in 
verally. lege exiſtunt ad precludend, Cur. hie a Juriſdiction. ſua au- 


diend. & terminand. offenſ. tranſgr. & contempt. in informatione pred. 


mentionat. eidem J. per eandem informationem in forma pred. impoſit. | 
E | hy prefat. | 
„ GCC. 


Undepro defectu ſufficien. reſpon. in hac parte pet. Judic, 
dicto Dom. Regi in Cur. hie reſporideat de & in premiſſ. 
Et preſat. R. H Mil. qui ſequitur, &. quoad pred. placitum prefat. B. 
v. pro eodem Domino Rege die, quod placitum ill. prefat. B. in forma 
. ſuperius placitat, guy eb eodem content. minus ſufficien. in 
Tegen. ad precludend. Cur. hic a Juriſdiction. ſua audiend. & termi- 
nand. offenſ. tranſgr. & contempt. pred, in Informatione pred. mentionat. 
eidem B. per eandem Information. in forma pred. impoſit. Unde pro de- 
ſectu ſufficien. Reſponſ. in hac parte pet. Judic. & quod 233 dicto 
Dom. Regi in Cur. hic reſpondeat de & in premiſſ. &c. Et ſimile quoad 

placitum Denzil Holles. 5 

Et pred. J. Elliot Mil. ut prius dic. quod placitum pred. 


The Defen- 2 3 : p ; 

644 er iptum J. ſuperius in forma pred. placitat. materiaque in 
hore — in Mack pred. content. hon. & ſufficien in lege exiſtunt ad 
Demurrer. precludend. Cur. hic a Juriſdiction. ſua audiend. & ter- 


minand. offend. tranſgr. & contempt. pred, in Informatione pred. mentio- 
nat. eidem Johanni per eandem Informationem in forma pred. impoſit. 
Quod quidem placitum materiamque in eodem placito gontent, idem I. E. 
Mil. parat. eſt verificare. Unde ex quo idem Attorn, digti Dom. Regis 
ro codem Dom. Rege ad placitum ill. non reſpond, nec ill. aliqualit. 
dedic. ſed verification. ill. admittere omnino recuſat pet. Judie. & quod 
ipſe idem J. de offenſ. tranſgr. & contempt. pred. in informatione pred. 
mentionat. eidem J. per eandem informationem in forma pred. im- 
poſit. 
ac & Holles ſeparatim. 
Et quia Cur, Dom. Regis hic de Judic. ſuo inde red- 


Car. advi- dend. nondum adviſatur dies inde dat. eſt tam prefat. Ro- 
Fee. berto Heath Mil. qui ſequitur, &c. quam pred. J. E. B. V. 
The Attor- & D. H. in ſtatu quo nunc, &c. uſque Octab. Sancti Hillar. 
ney- General coram Dom. Rege ubicunque, &c. de Judicio ſuo inde au- 
_ dag diend. eo quod Cur. nondum, &c. Ad quas quidem Octab. 


Sancti Hillar. coram Nom. Rege apud Weſtm. ven. tam pre- 
fat. R. H. qui ſequitur, & c. quam pred. J. E. B. V. & D. H. 
in propr. perſon. ſuis, Et prefat. R. H. qui ſequitur, & e. pro eodem Dom. 
Rege pet. Judic. Et quod pred. J. E. B. V. D. H. dicto Dom. Regi in 

Cur. hic reſpondeant & eor, quilibet reſpondeat de & in 


may anſwer. 


e premiſſ. &c. Super quo viſis lectis & audit. omnibus & fin- 
to the Juriſ- gulis premiſſ. pro eo quod videtur Cur. hic * ſeparal. 
diction of plagita pred. perjprefat. J. E. B. V. & D. H. in forma 
the King's- pred. ſuperius placitat. materiaque in ſeparal. placitis pred. 
— ent. content. minus ſufficien. in lege exiſtunt ad precludend. 
= nt. Cur. hic a Juriſdictione ſua audiend, & terminand. offenſ. 
The Defen- tranſgr. & contempt. pred, in informatione pred. mentjonat. 
dants ordered eiſdem J. E. B. V. & D. H. per eandem Information, in 
— wer forma pred. impoſit. dictum eſt eiſdem J. E. B. V. & D. H. 
r. quod iph iidem 1 E. B. V. & D. H. dicto Dom. Regi in Cur. 
Day given to hic reſpondeant & eor, quilibet reſpondeat de & in premiſſ. in 
= Defenr= informatione pred. ſuperius content. &c. Et ſuper hoc dies 
ber genie. dat. eft per Cur, eiſdem J. E. B. V. & D. H. D 
ler pericu» dat. eſt per Cur, eiſdem J. E. B. V. & D. H. coram Dom. 
lis ſuis. Rege ubicunque, &c, uſque diem Veneris prox. poſt Octab. 
Pur. beate Marie Virgin. ad Information. predict. interlo- 
Judgment quend. & tunc ad reſpond. periculis ſuis. Ad quem diem 
2 Beg coram Dom. Rege apud Weſtm. ven. tam prefat, K. H. qui 
Pieas in Chief, ſequitur, &c. quam prefat. J. E. B. V. & D. H. in propr, 


perſonis ſuis. Et prefat. J. E. B. V. & D. H. licet ipſi ſepius 
premonit. & ſolempnit. exact. ad reſpond. nihil dicunt in Barr. ſive exo- 


neration. Information. pred. per 2 idem r Rex remanet ver- 
eo conſ. eſt quod pred. J. E. B. V. & 


uod capian. ſus eos indefenſe. I 
— 5 D, H. 4 ad ſatisfaciend. Dom. Regi de finib. 
faciend. de ſini- ſuis occaſione tranſgr. & contempt. pred. Ac quod habeant 
_ they be Impriſonament. corpor. ſuor. ad voluntat. ipſius Dom. Re- 
wie Fan gis, & quod antequam deliberentur quilibet cor. inveniat. 
durivg the ſuffic. ſecur. de ſe bene gerend. erga dictum Dominum 
King's Plea= Regem & cunctum populum ſuum. Et quod pred. J. E. 
222 : committatur Jocumtenen. Turris Domini Regis London. 
ro rties  falvo cuſtodiend. quouſque, &c. Quodque pred. B. V. & 
Good Beha- D. H. committantur Mar. mareſc. Domini Regis coram 


viour before ipſo Rege ſalvo cuſtodiend. quouſque, &c. 

they be diſcharged. Sir John Elliot committed to the Tower, the other to the 
King's-Bench Priſon. 8 | 

Et finis ejuſdem J. E. afferatur per Cur. occaſione pre- 


The Affeer- : | 
ment of their dict. ad 2000/. 
Fines by the Et finis ejuſdem B. V. afferatur per Cur. occaſione pred. 
Court. ad 500ʃ. | | 
Et finis ejuſdem D. H. afferatur per Cur. ad. 1000 mercas. 
| Vol, VII. 8 5 


r Cur, hie dimittatur, &c. Et fic de verbo in verbum pro Valen- 


| 


I 


the ſaid ſevera 


| - Poftea ſcilicet die Lune 

rie Virgin. Anno Regni 
&c. 12. coram Dom. Rege apud Weſt, ven, Johannes Ban 
Mil. Attorn. Dom, Regis nunc General, qui pro eodem 


fences, Tre 


(258) 


Afterwards 
the Attorney- 
General 
comes into 
Court, and 
acknowledges 
that Helles has 
paid his Fine. 


*. poſt O ad. Pur. beate Ma · 
hat, Caroli nunc Regis _ 


Dom. Rege modo in hac parte ſequitur & pro eodem Dom. 
Regs dic. & cognovit quod pred. D. H. ſolvit & ſatisfecit 
pred. 1000 mereas recept. ad Scacearii dicti Dom. Regis ad 
uſum dicti Dom. Regis in plen. ſatisfaction. pred. finis ſuper ipſum D. pro 
offenſ. pred. in informatione pred. ſuperius nominat. per Cur, hic in ipſum 
impoſit. prout per conftat. ſub manu Edwardi Wardour Mil. Clerici pellium 
recept. Scaccarii dict Dom. Regis hie in Cur. oſten f. plene liquet. Et pro eo- 
dem Dom. Rege idem Attorn. dicti Dom. Regis general. cognovit dictum 
Dom. Regem inde fore ſatisfactum. Ideo Nom D. H. de eiſdem 1000 
mercis eat inde quiet. Poſtea ſcilicet die Mercur, prox. poſt Quinden. 
Paſche Anno Regni dicti Dom. Regis nunc Angl. &c, 16 coram Dom. 
Rege apud Weſtm. ven. Johannes Banks Mit. Attorn. 11 
om. Regis nune general. in propr. perſona ſua. Et pro- 8 
tulit in Cur, dicti Dom. Regis coram Dom. Rege tunc the Attarney 
ibidem quoddam breve ipſius Dom. Regis de privat. ſigillo brings into 
ſibi & al. direct. & petiit illud irrotulari & allocari, cujus Court the 
eee brevis tenor ſequitur in hec verba: Charles, by the — 4 
race of Gad, Kingof England, Scotland, France, and Ireland, under his 
Defender of the Faith, & c. To the Lord High-Treaſurer of Privy-Seal, 
England, Chancellor, Under-Treaſurer, and Barons of our whereby the 
Exchequer, and all other Gfficers and Miniſters of the ſame _ 3 
Court for the Time being, and to the Chief Fuſtice, and the his Fine 4 
if of our Fuſtices off our Court of King's- Bench, and to our all the reft of 
ttorney-General, and ail other ag and Miniſters of the the Judg- 
fame Court, for the Time being, Greeting. Whereas in Mi- ment; and 
chaelmas Term, in the tenth year of our Reign, upon an In- raus the 
formation in our Name exhibited in our Court of King's- Bench, 
againſi 22 Valentine, %; and others, for divers Of- 
7 


ame may he 
inrolled a 

| allowed. 
aſſes, and Contempts therein mentioned, the ſaid Benjamin Va- 
lentine, by Judgment of the ſame Court, was fined to us in the Sum of 5001. 
and tg be committed to our Priſon of our Marſhalſea during our Pliajure; and 
that he ſhall find ſufficient ſecurity for his good behaviour to us and our People, 
as by the ſaid Information and Fudgment thereupon remaining upon Record in 


our ſaid Court of King's-Bench, more at large may appear. And whereas the 


faid B. V. hath been reftrained of his Liberty fince the laſt Parliament for 


not ſatisfying the ſaid Fine ſo impoſed on him, as aforeſaid, Now know 
ye, That we of our ſpecial Grace have remiſed, < wk and quit-claimed, and 
by theſe preſents, for us, our Heirs and Succeſſors, do remiſe, releaſe, and guit- 


claim unto the ſaid B. V. the ſaid fine or Sum of 5001. by 22 of our 


ſaid Court on him the ſaid B. V. impoſed as aforeſaid. And all Commitment, 


Impriſonment, and other Matters whatſcever adjudged or inflifted upon him 
by our faid Court, for or by reaſon of the Treſpaſſes, Offences. or Cantempts 
7 Ie Wherefore we do by theſe Preſents will and require, as well the 
Lord-Treaſurer, Chancellor, Under-Treaſurer, and Barons of our Exchequer, 
as the 22 7 our Court of King's-Beuch, and the Officers and Miniſters of 
| Courts reſpectively, ta whom it ſhall or may appertain, that 
they, and every of them reſpectively, at all times hereafter do farbear, and ut- 
terly ſurceaſe to make or grant forth any Extents, Seizures, Executions, or 
other Proceſs whatſoever, againſt the ſaid B. V. his Heirs, Executors or Ad- 
mini/trators, or his or their Lands, Tenements, Hereditaments, Goods or Cha t- 
tels for or concerning the ſrvying 45 the ſaid Fine or Sum F Sool. or any Part 
thereof. And that they take Order as well for his full and clear Diſcharge 
—_ as of and from his Commitment and Impriſonment as aforeſaid. And 
theſe Preſents, or the Inrollment thereof, ſhall be unto them, and every of them 
to whom it Hall or may appertain, a ſufficient Warrant and Diſtharge in 
that behalf. And laftly, we will, and by theſe Preſents authoriſe and require 
our Attorney-General for the Time being, for us, and in our Behalf, to ac- 
knowledge Satisfaction upon Record 7 and for the ſaid Fine of 500l. on the 
ſaid B. V. by Judgment of our ſaid Court fo impoſed as — Whereby 
he may be Fully and abſolutely acquitted an 1 thereof againſt us, our 
Heirs and Succeſſors; and theſe Preſents, or the Inrollment thereof, ſhall be 
unto our ſaid Attorney-General for the Time being, a gaod and ſufficent War- 
rant in that 775 Given under our Privy-Seal at aur Palace of Weſtm. 
the 7th da of Aarch, in the fifteenth Year of our Reign, Et ſuper hoc 
idem J. B. iles Attorn. dicti Dom. 5 1 General. pro eodem Dom. 
Rege virtute brevis de privat. ſigillo predict. dicit & cog- | 
ipſum Dominum Regem fore plenar. ſatisfact. de 
red, K . 560. ſuper ipſum B. V. pro offenſ, predict. in 
e predict. mentionat. per Cur. hic ut prefertur 
impoſit. & pet. quod pred. B. V. virtute brevis pred. de 
Impriſonament, ſuo ads, ipſius Dom. Regis & de Judic. diſcharged. 
red. exoneretur & dimittatur ſuper quo vil. & per Cur, hic jaws: 
intellect. omnibus & ſingulis premiſs. conf. eſt per Cur. quod pred. B. V. 
pro offend. pred. in Informatione pred. ſuperius mentionat. per Cur. hic ut 
efertur impoſit. fit inde quiet. & eat inde fine die, & quod ipſe idem 
B.V. de Impriſonament. ſus ad ſect. Dom. Regis & de Judic. pred. verſus 
ipſum B. in forma pred. reddit exoneretur & dimittatur, &c. Poſtea ſcili- 
cet 120 die Febr Anno Regni Dom, noſtri Caroli ſecundi nunc Regis 


Judgment of 
the Court at 
theAttorney's 
prayer, that 
Palentine be 


novit 


Angl. &c. 209 Dominus Rex mandavit dilecto & fidel. ſuo Johanni Ke- 


lynge Mil. Capital. Juſtic, dicti Dom. Regis ad placita coram ipſo Rege 
tenend, aſſign. breve ſuum clauſum in hee verba, Carolus ſecundus, &c. 
dilecto & fidel. noſtro Johanni Kelynge Mil. Capital. | 
Juſtic. noſtro ad placita coram nobis tenend. aſſign. ſalu- 
tem. Quia in record. proceſs, ac etiam in redditione 
Judicii ſuper quandam Informagionem in Cur. Dom. 
Caroli primi nuper Regis Angl. patris noſtri precha- 
riſſimi coram ipſo nuper N exhibit. per Ro- 
bertum Heath Mil. tune Attorn. General. ipſius nuper 
Dom. Regis, qui pro eodem Domino Rege in ea parte 
ſequebatur verſus Johannem Hiot nuper de London 


D. Helles, now 
Lord Holles, 
brings a Writ 
of Error upon 
the ſaid 
Judgment, 

returnable in 
Parliament. 


| Mil. B. Valentine nuper de London pred. Ar. & D. Holles ny- 


per de Lond. pred. Afr. de diverſ. malegeſtur. ut dicitur Error in- 
tervenit manifeſtus de grave dampn. ipſius D. H. modo Dom. Hollis 
Baron. de Ifeild ſicut ex querela ſua accepimus, Nos errorem 


ſiquis fuerint modo debito corrigi & eidem D. H. modo Po- 
mine 
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mino Helles Baroh N ee je. feri volen. in ne tedditione Judi, 
pred; o omnibus, en tangh, deen in |preſent, Parliamen CE EC EE ed ee Er ag oe Bob 
ai ee & are amiievags . „ene ſeat to the Houle of Commons by Sir Mata Child and 
| 


Cowen... Sir, Juflinien Lewin, to acquaint them, that the Lords do agree to 
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LO 4 aft FA x 82 
eee. 


| py amet. 


” * v4 
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tb ah; We counfel have been this day heard at the Baf, as well to algue 


of Error depending in this Houſe, brought againſt a Judement piven in 

the Court of King s-Bench in 5 Car. 1. againſt the faid Lord Hall, by 
«©the-nam&of Denzt Hollis, Eſq. and others; as alſo to maintain and 
defend the fad Judgment on his Majeſty's betialf: Upon due confidera- 
«© jon ad ef what hach been offered on both parts thereupon, the Lords 
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Holies Baro 
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| exiſten. Burgenl,. | eve ogy apes ces rs Rt e to Fred by 
We e 4 The' Form” whereof (to be affixed" to the Tranſcript of the Record), 
| oy AON 7 seine followeth : wad r il} way 8 
in Cur. Domini Regis & in hoe quod pet laformation, in Ace Record. | r guis Curia Parliamenti di judicis ſua de & ſuper premiſſes redden 
mentionat. idem P. H. modo Dominus Holles oneratur cum diftione & E . W e ENT {x an TY: 
propalatione quorundam yerbor, in domo Commun. Parliament. ac etiam & Barone qui ſequitur, Ee, quam prediar Denzil Doms Holles coran 
cum tranſerf. &zpfult, fact. vi & armis ſuper Johannem Fine 99 eadem Curia uſque. ad diem Merourii decimum gquintum diem Aprilis tune 
Tuſdem tune domus Commun. Patliament. Ad que idem P. H. modo. preginmm ſefucntem apud Weſtmonaff. in Comitet' Midd' de judicis ſus inde 
| H. duo feparal, placita placitabat tamen unicum tantum Judic.. audiend e guad Curia prædict nondum, Cc. Ad quem diem coram Curia 
reddit. eſt de utroque per Cur. & unicus finis ubi duo J udicia reddi & duo predif? venit tam predi?” Galfridus Palmer gui ſequitur, c. quam præ- 
pM debuilſent quia fi forte tranſgr. & inſult, audiri & terminari | us Denzil Dominus Holles in propriis perſonis juis, Super que, viſt, & 
forte. ofſit aut debeat in Cur. Dom. Regis coram ipſo Rege tamen dictio.& | per eandem Curiam numc hic plenius intellactis ammbus & ſingulis premiſſis, ma- 
ropa atio verbor, . in domo | Commun. Parliament. NCT. turaque deliberation? inde habita, conſideratum ff per N Gam, _ of 
urgenſ. in eodem 'arliament. deſervien, alibi quam in Parliament. audiri | Judlcium priedic?' ob errores prædidlas & alios in Record: & ; ode 1 pride 
ſeu. terminari non debent, p aa J | rompertos, revoeetur, adnulletur & penitus pro nulle habeatur, Et quod præ- 
Monit ache die? Denzil Dominus Holles ad omnia gue idem Denzil Dominus Holles 
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the Erfors affigned by the Lord Holles, Baron of Ifeild, upon a Writ. 


| «Spiritual and Temporal in Parffament do order and aGjudge, That the. 


«mu % Et Galfridus Palmer Mil, & Bar. Attorn. Domini Regis | ,,co/fone Fudicii predic? amißt, re/titudtur. 

Gee bythe nune General. qui per eodem Dom. Rage id hac gore „FE : Lis oo bhi 
"4 ſequitur preſen, in propr. perſona ſua pro eoden You, nh CEE wick Bae v4 Jo. Browne, Cleric. Parliameniorum. 
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XIX. The Trial of James Lord Uchiltrie, for Calumnics and ſlanderous Speeches againſt James 
11 7 Marquis of . Hamilton ; the | Earls of Haddington, Roxburgh, and Buccleugh, tending to the 
lowing of Sedition betwixt his Majeſty and the faid Noblemen ; at Edinburgh, Vov. 30, 1631, 


6 Cor. I. 


. 


PER [From an Authentic MS.] | 810 | 
Curia Juſticiariæ S. D. N. Regis tenta in pretorio burgi de Edinburgh, ultimo die:men/is Novembris, Anno Dom. Millſimo, Sexcenteſims, 
" Trigefimo' primo, per  Honorabiles & Diſeretos Viros, Magiſtros Alexandrum Colville de Blair, & Jacobum Robertoun 
| Advocatum, Juſticiarios deputatos nobilis & potentis domini Willielmi Comitis de Stratherne & Monteith, Dom. Grahame, Kilbryde, 
& Kynpont, præſidis fecreti Concilii & Juſticiarii generalis Dom. S. D. N. Regis totius Regni ſui Scotiæ, ubilibet conſtitut. Settis 
uocatis & Curia legitime affirmata. e er Tt & rn ng NP POR mY | | / 
3 . 18 | 5 Hh minally thereupon, before his Majeſty's Juſtice, upon the laſt day of 
3 CCC ͤb CERN LN HIDES | Haber inſtant ; and ordains his Na ſaid N to give ul 
JAMES Lord Uchiltrie delaitit of the making of Leaſings, Calumnies copy of the Dittay to the ſaid Lord Uchiterie, betwixt and the 24th of Ne- 
and ſlanderous Speeches 5 5 James Marquis' of Hamilton; the vember at night; to the intent he may have time to be adviſed therewith, 
”. Farls of Hadding'on, Roxburgh, and Buceleugh ; ' tending to the and to contult his Advocates, anent his lawful defences competent to 
fowing of ſedition betwixt his Majeſty and the faid Noblemen, his Ma- him againſt the fame. Anent the doing whereof, the extract of this AQ, 
jelly loyal Subjects; in form and manner ſpecify'd and ſet down in his ſhall be unto — 77 7 7 faid Advocate a Warrant, extraftum de Libris 
ittay. | e ein pau ; I aforum ſecreti Concilit F. D. N. Regis, per me Jacobum Prymrois Ciericun 
Purſuer, Sir Thomas Hope of Craighall, Knight and Baronet, Advocate Haden 2 meis fem & Ju jripione moms {i 1 4 0 James 
to our Sovereign Lord for his Highneſs's entries. OO ee e, ymroiĩs. After production and reading of the which Act of Council, 
My Lord Advocate produced an Act of ſecret Couneil, commanding | my Lord Advocate alſo produced his Majeſty's Letter, directed to the 
him to purſue James Lord Uchiltrie, now entered upon pannel for the Crimes | Lords of his Majeſty's Privy-Council of this Kingdom, dated the 24th 
contained in his Dittay, of the which Act of Council the tenor follows. | of September 1631, together with two depoſitions of the Lord Uchiltric's 
| or | gray ß ept 31, toge | P 7 . 
Apud Halyrudhouſe Jigme 249 die menſis Novembris Ann Dom. Millefimo, | the one dated the 20th of June 1631, the other upon the 24th of June 
Cercenteſimo, Tr igefmo primo. E oraſmekill as the King's Majefty z by his 1631. Then three ſeveral depoſitions made by Denali Lord Rea, whereof 
Letter directed to the Lords of his Privy-Couneil, having ſignified his | two thereof dated upon the 21ſt of June 1631, and the third upon the 
royal pleaſure and direCtion, that Fames Lord Uchiltr * „hom his Ma eſty | 24th of June 1631, all true copies thereof under the hands and ſubſcrip- 
has ſent home to be kept in cloſe ward, ſhall be try'd and cenſur'd ac- tion of the Committee of the Council of England. Of the which depo» 
cording to the Laws of this Kingdom, for ſome Informations given by | ſitions and Letter above-written, directed by his Majeſty to the Council, 
him, _— upon ſome Noblemen and Counſellors of the fame, be- | the tenor follows. In the firſt, the depoſition made by James Lord 
fore what Judicatory and Judges the faid Lords ſhould think fit and com- 77,4141 upon the 20th of June 1631. w 
petent for that purpoſe: and his Majeſty having, to that end, ſent down EN | ETON Se : 8 | 
to the ſaid Lords ſome depoſitions under the Lord Ucbiltrie's own hand; Copia vera, The Examination of James Lrd Uchiltrie, taken the 20th of 
and the authentick copies of others, whereof the principals are retained by | ö June 1631. 
his Majeſty, becauſe they likewiſe concern other perſons. And the faid PHE ſaid Examinant ſaith, That on or about the 6th or 7th of May laſt, 
Lords having read and confidered the fame depoſitions, and having taken at the ſign of the Bear near the Bridge- foot, the Lord Rea told this Exa- 
into their conſideration, which is the moſt proper judgment for trying | minant, thatioldiers and travellers did often hear thoſe things, where of thoſe 
and cenſuring of matters of this kind; they have all with one voice found: that ſtaid at home had no notice; and ſaid, he did believe there was à plot 
and by the tenor of this Act, finds anddretares, that the Trial and Cen- | againſt this Land. This Examinant wiſh'd him, if he had any good 
ſuring of the ſaid Lord upon the particular aforefaid, is moſt proper and | grounds fo to think, that he ſhould not fail to diſcover it. The Lord 
competent to be followed out before his Majeſty's Juſtice : and therefore Fn ſaid, he had no certain ground, but if he had ftay'd but five weeks 
ordains Sir Thomas Hepe of Craighall, Kut. Wis — Advocate, to | longer in the Low Countries, he would have knowa the certainty; and 


erm and draw up the ſaid Lord Uchiltriy's Dittay ; Purfue him eri- | that be would have hazarded his life but he would have had the N 
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had 
ner. In the End bis Lordfhip told this Examinant, that the 

7 Ker pre Marquis of Hemitter's Levies (as divers of his Commanders 
4 Followers had informed him the ſaid Lord Rea) was, that either they 
Would not go out of England and Scotland, or if a they ſhould re- 
turn to England or Scotland, and ſurprize the King's Houſes in a 
the Caſtles of Edinburgh, Striveling, and Dunbarton; and, fortify themſelves 
in Leithy under Pretence of mnt and ſhould take Berwick, and fo 
march forward into England. And this Examinant aſking what could be 
their Intention ſo to do; the Lord Rea ſaid, that he was informed they 
| to take the King's Perſon, and to immurate bim, to ſend the 
en into a Cloiſter, and to captivate the young Prince with his Father, 
ind te ſtrike off the Heads of all the Principal Men about the King, both 
Engliſh. and Scots : And in. particular the Lord- Treaſurer of England, 
the Earl of Monteith, Sir Pilliam Alexander, and Sir Thomas Hope. . And 
this-Examinant ſaith, That before the Lord Ren diſcoveted the Particula- 
rities aforeſaid to this Examinant, this Examinant uſing Perſuaſions to 
bim to reveal it, aſked the Lord Nea what it might be, ſaying, it was 
Ather a French or a Spaniſh Faction. To which the Lord Rea faid, It was 
neither; but told this Examinant what it was, and fo revealed the Parti- 


culats above-mentioned. Whereupon the Lord Rea being fully reſolved- 


to proceed to a further Diſcovery, and thinking it fitter to be done by this 
Examinant than by himſelf, leſt thoſe whom it concerned might ſooner 
ſuſpe& it, defired this Examinant to acquaint” his Majeſty or the Lord- 
Treaſurer therewith. * . | „ 

On the Morrow, being Saturday the 14th of May at Night, this Exa- 
minant came to have ſpoken with the Lord-Treaſurer; but his Lordſhip 
being gone to Bed, by his Appointment, this Examinant came the next 
Morning, and told him, he had ſomewhat to reveal that concerned his 


M.jeſty, and all his Kingdoms and Pollerity. The Lord- Treaſurer there» | 


upon went inſtantly up to the King, and after, the ſame Day, told this 
Examinant, that his Majeſty had given him Commiſſion to hear this Exa- 
minant's Relation. This Examinant further ſaith, That the Lord Rea 
told this Examinant, that he had much of this beyond Sea from Robert 
Meldrum and David Ramſay. But ſince his coming into England (as he 
ſaid) he had ſpoken with Sir James Ramſay, Sir Fames Hamilton, Colonel 
Alexander Hamilton and Captain Douglas, and had gotten ſomewhat out 
of every one of them: He allo ſaid, he had ſpoken with the Lord Seaforth, 
and underſtood ſomewhat from him. | | | 

On Monday the 16th of May, this Examinant attended the Lord-Trea- 


ſurer at J/vitehall ; and entering into a Relation, in the very Beginning | : 


diſcovered, that the Matter which he was to relate concerned the Lord 
Marquis of Hamilton and his Actions; which ſo ſoon as he had named, the 
Lord-Treafurer commanded him to ſay no more, until he had acquainted 
the King again ; but wiſhed this Examinant that he and the Lord Rea 
ſhould go preſently to Greenwich, where the Lord-Treaſurer would meet 
them. But the King being come towards Mpiteball, this Examinant and 
the Lord Rea came back again, and were then appointed by the Lord- 
Treaſurer to attend his Majeſty on Thurſday at ten of Clock, which they 
did. The Examinant further ſaith, That on Monday the 16th of May, 
this Examinant delivered to the Lord-Treaſurer a Liſt of Names, to re- 
preſent to his Majeſty the Strength of the Lord Hamilton's Party and Ad- 
herents in Scotland. At this Examinant's coming to his Majeſty, this Ex 


aminant told the King, that the Buſineſs was a Treaſon intended againſt | 


his Majeſty, and the Party was the Marquis of Hamilton, as this Exami- 
nant was informed; and that it was the filthieſt reaſon that ever was in- 
tended, and was ſorry that any Scottiſh Man ſhould have a Hand in it, for 
it was a Shame to the whole Nation. And then the Lord Rea himſelf 
coming in, made relation io his Majeſty, who remitted him to the Lord- 
Treaſurer; whereupon this Examinant coming to the Lord- Treaſurer, 
and telling him the King had remitted the Lord Rea unto him; the 
Lord Treaſurer wiſhed, that the Lord Rea would put his Relation in 
writing. Whereupon the Lord Reg and this Examinant went together, 
and ſat up all Night; and the Lord Rea firſt putting it into writing, this 
Examinant wrote it out of the Lord Rea's Papers, who on the Morrow 
brought the ſame to the Lord-Treaſurer : But this Examinant was not 
then preſent ; but the next Time that he came to the Lord-Trea- 
ſurer's, being aſked by him whoſe the Hand-writing was, this Exa- 
minant ſaid, it was his own Hand; and the Lord-Treaſurer telling him 
that the Lord Rea had not ſubſcribed it, this Examinant ſaid, he would 


without doubt ſubſcribe it. And about two Days after he brought the 


Lord Rea to the Lord-Treafurer, who read over the whole writing, and 
tubſcrib?d his Name to it, ſaying, he would ſeal it with his Blood. 
This Examinant further confeſſeth, That he told the Lord-Treaſurer, 
that the Lord Rea told, him he had yet more, and would fay ſo much, that 
the Marquis ſhould not have the Face to deny it: which the Lord Rea 
then preſent affirmed ; inſomuch as the Lord- Treaſurer ſaid, Then is the 
Buſineſs at an End, there needs no writing. ei | 
This Examinant further ſaith, That on the Sunday Morning, when the 
Marquis of Hamilton came out of Scotland, the Lord Rea told this Exami- 
n:nt, that he had ſpoken with the Lord Seaforth, who aſſured him their 
urpoſe was to take the King, the Queen, and the Prince; and this Ex- 


2minant aſking how'thev ſhould effect it, the Lord Rea replied, the Lord 


Seaforth had told him, they were great with the Earl of Dorſet, who had 
the. Cuſtody of the Prince. And this Examinant further ſaith, That the 
Lord Rea told him, that he was affured by my Lord of Roxburgb, that the 
Marquis and bis Company would haften their Purpoſe 5 and the Lord Rea 


faid, that ſurely the Hamiltons had taken ſome Vent of the Buſineſs, and 


that Sir James Ramſay had told him, he had 1500 Men in Readinefs 12 
an Hour's Warning, but they ſhould not come about London till their Bu- 
lineſs was ready withal; which this Examinant the ſame Morning ac- 
quainted the Lord-Treaſurer, to the Intent chat his Majeſty might know 
thereof, | 

And further ſaith, That ſhortly after the Lord Rea told him he had 
ſpoken with the Lord Seaforth, who told him, that the Matter which be had 


* See the Trial of Ra and Ramſay by Combat, in Raſbevorth's Collections, Vol. II. page 113. which Method of Trial being now diſuſed, is not inſerted in this Work. 


Ro Res d Eordſhip and this Examinant about the Diſcovery of it, | this Examinant wiſhed the Lord Rea were not ſent for, becauſe the Lord 


(262) 

fortherly told him Goncertiing the Earl of 'Derſer, was but a difguis'd thing. 
This Examinant further faith, That on that Sunday Morning he wiſh- 
ed the Lord= Treaſurer to adviſe the King, that he ſhould go to London 


: 


for more Safety; and underſtanding the King had ſent for the Lord 


Nea was gone to the Lord Seaforth's to learn, more: And further faith, 
'That the ſame time being in the End of the King's Dinner, this Exami- 
nant told the King in theſe Words: Sir, now we tnow the Buſineſs, but 
| tnow 2 = Time ; — | NN 1 either do or die. 3 
dpi Vera, my Lord Rea's xamingt.on, 21/1 of Fune, 1631 *, 
IN the Examination of Dart of f. 4 l 
the ſaid Examinant ſaith, that having heard in Sweden from David 


Ramſay, ſuch things as are contained in the written Relation which hath 


been delivered to his Majeſty ; and before having heard in Pomerland thoſe 
| Paſlages from Robert Meldrum which are in the ſame Relation, this Ex- 

aminant having a Reſolution to come for England about December laſt, was 
ſtayed in Denmart by Reaſon of the Ice, ſo as he came not to Holland till 


from him ſuch other Paſſages as are contained in the ſame Relation. And 
_ after coming into England, becauſe David 77 had told this Exami- 
nant, that he would write to the Marquis of 
ſaid David Ramſay had treated with this Examinant, this Examinant ex- 
pected that the Marquis would have ſpoken thereof unto him; he did 
therefore forbear to ſay any thing thereof; yet about two or three Days. 
before the Lord Marquis went into Scotland, this Examinant did ſpeak to 
the Lord Lebiltrie to this Purpoſe : That his Lordſhip was better acquaint- 
ed than this Examinant with the Faſhions and Laws of this Land; and 
deſired to know what Danger it was, if any Man hearing beyond Sea of 
Things that might be dangerous to the King or State, ſhould not ſpeak of 
it. To which the Lord Uchiltrie anſwered, No Jeſs than your Head and 
| Eſtate, And this was all that paſſed between them at that Time, bein 
the firſt Time they ſpake thereof; and the Place was (as he thinketh) at 
the Lord Uchiltrie's own Lodgings. Let | 
He further faith, That about eight or ten Days after, this Examinant 
coming to the Lord Uchiltrie's Lodgings to talk of ſome other Buſineſs, 
after Speech thereof, ſpake to this Effect: My Lord, you remember I 
aſked you a Queſtion a while fince, what the Danger might be, not to 
ſpeak of Matters dangerous to the King or State, which he had heard be- 
yond the Seas, and I would now ayain have your Advice therein : And 


acquainted with the particular, this Examioant told him, he would ac- 
quaint him with the particular, if he would ſwear not to diſcover it but as 
he ſhould direct; adding, That if he did otherwiſe, this Examinant would 
pay him. The Lord Uchiltrie then ſaid, and proteſted, That he would not 
diſcover any thing. but as this Examinant ſhould appoint, whereupon this 
 Examinant declared the particular to him, ho hearing it, told this Ex- 
aminant it was neceſſary to be revealed, and doubted leſt this Examinant 
ö had kept it too long alrrady: But then this Examinant ſaid, Conſidering it 
concerned one fo near the King as the Marquis of Hamilton, he thought 
it not fit that this Examinant ſhould himſelf break it to the King, leſt the 
King ſhould at firſt reject it; but it would be fitter for ſome other to do it, 
and therefore deſired his Opinion how to diſcover it. The Lord. Uchilirie 
_ adviſing a while, ſaid, He thought it beſt it were diſcovered to ſome of the 
Privy-Council ; whereupon this Examinant ſaid, That he would not dif- 
cover it to any Scet/man, but thought it beſt to reveal it to the Lord-Trea- 
ſurer, becauſe he thought the Lord- Treaſurer was no way in the Plot. 
According to which: Reſolution the Lord Uchiltrie (as he after told this 
Examinant) did, according as was agreed between him and this Exami- 
- nant, repair to the L-ord-"T reaſurer the ſame Night; but failing then to 
| ſpeak with hint, he went the next Morning, before this Examinant ſaw 
him, and returning, told this Examinant he had been with the Lord- 
Treaſurer, and in general imparted to him, that he had a Matter to diſco- 
ver which nearly concerned his Majeſty : And ſaid further, it was no Eng- 
ißb Buſineſs, but it was (to his own Shame he ſpake it) a Scottiſh Buſineſs, 
neither was it any Popiſh Plot: And the Lord-ITreaſurer then refuſed to 
hear it, till he had Warrant from the King, 

After the Lord Uchiltrie and this Examinant were appointed to wait 
on the King at Greenwich, whither this Examinant coming, found the 
| Lord Uthilirie within with his Majeſty, and then this Examinant coming 

in, made a full Relation to his Majeſty ; who aſking this Examinant 
| wherefore he had not himſelf told his Majeſty ſooner of it, this Exami- 


. 


nant anſwered, That conſidering the nearneis of the Marquis of Hamilton 


to his Majeſty, this Examinant was afraid left his Majeſty would have been 
impatient towards: this Examinant; and beſought his Majeſty to forgive 
this Examinant, if he had thought he bad done amiſs therein, His 
Majeſty thereupon referred this Examinant to the Lord-Treaſurer, and 
bid this Examinant put the Relation in Writing, Whereupon that Night 
this Examinant and the Lord U.hiltrie ſat up all Night, and this Exami- 
nant writing it firſt down, the Lord Uchiltrie- wrote it Sheet after Sheet, 
out of this Examinant's Paper. And this Examinant brought the ſame 
written Relation to the Lord-Treaſurer, and read it unto him, and left it 
with him. And a Day or two after, this Examinant and the Lord Uchiltrie 
came again together to the Lord- Treaſurer ; the Lord Uchiltrie having told 
him, that this Examinant had forgotten to ſign it; and then this Exami- 
nant ſigned it, ſaying, he would make it good with his Blood. 
At which Time this Examinant remembers the Lord Uthiltrie told the 
Lord-T reaſurer, that this Examinant had more to ſay yet, which this Ex- 
aminant did then alſo affirm; and the Cauſe wherefore he did affirm it, 
was, becauſe this Examinant had {ſpoken with the Lord Seafortb, and hd 
ſoine Particulars from bim, Which he did not particularly tell to the Lord 
Uchiltrie, but affirmed to him intthe general, that he could ſay no more; 
but a Day or two after, this, Examigant went again to the Lord Seaforth, 
and ſpake with him, and then he told the ſame, firſt to the Lord Uchiltrie. 
He further ſaith, That the Lord Lihiltrie, on Sunday Morning, told 
this Exawivant, that he had ben with the Lord-Treaſurer, and had told 
him of the Paſſages with the Lord Sraforth, and of the Marqu's's 
Return, and tizat he conceived it might be dangerous at that time for 
his Majeſty. Bur this Examinant told him, he had done evil 
therein, for there was no ſuch ſuddenneſs to be feared : And on the 


——— 


| 


lame 


0 
rd Rea, taken the 21ſt of June, 1631, 


about March laſt, where he had Conference with David Ramſay, and heard 


amilton, how far forth the 


the Lord Uchiltrie promiſing his readineſs to adviſe him, ſo as he might be 


ſame Sunday in the. afternoon, this Examinant coming to his Majeſty, and 
hearing from him, that he had been advertis'd of ſomewhat N mat- 
ter of preſent danger i this Examinant ſaid, he had been with che Lord Hans- 
forth, ut had not the certainty of things, but pray'd his Majeſty, to give 
him leave (o go again to che Lord Seofiri#'s, and then he would learn all. 


d at the fame time His Majeſty telling what danger bad been ſuggeſe 
Fr Magde win, g* this Kaos, bt he 


to him, 'now upon che | 
ds othing 1155 the perſon of the Marquis; but that he was, for 
aught this Examinant knew, as good a ſubject as any the King bad. 
' \Capta Vera. My Lord Rea's ſecond Examination, the 21/1 of June 1631. 
1 Examination of Donald Lord Rea, taken the 21ſt of June 1637. 
1 Tze faid Lord Rn, having deliberately heard read the Examination of 
ames Lord Ucbiltrie, taken the 20th of this inſtant month, doth acknow- 
— the ſame to be true in all points, ſo far as the ſame concerneth the 
knowledge, words or acts of this Examinant, ſaving the explanations bere- 
after following: He ſaith, that as touching the conference between the 
Lord Uchiltrie and this Examinant the 1 3th of May laſt, where it is there- 
in mentioned that this Examinant told him, that ſince the time of their 
Jaſt ſpeech, he had learned more certainty than ever he had before; this 
Examinant did not ſay, that he had learned more certainty ſince their laſt 
peech, for in truth he had not learned any thing within that time. But 
thinks he might ſay, that he had learned more certainty fince he came to 
England; than he had before; and therefore takes it, that the Lord Uchil- 
tris did miſtake in that point. e 
And whereas in the ſame conference it is ſet down, that this Examinant 
ſhould ſay: that he was inform'd, that they meant to ſtrike off the heads of 
all the principal mem about the King; this Examinant ſaid, that he was in- 
form id they would ſtrike aff the heads of the Spam faction; and that he 


named the Lord- Treaſurer, the two Biſhops, the Earl- Marſhal, the Earl 
of Calle, Sir fruhen Cottingren, the Lord Monteith, Sit William Alexander, | 


and Sir Thomas H. pe, and likewiſe Sir Kene/m Digby, and ſpake of none 
other, neither in general nor particular; and faith, that he was ſo inform'd 
touching the Spaniſs faction by Mr. Meldrum,. and David Ramſay ; and 
touching the Scots by the Earl of Seaforth. And faith, that Meldrum and 
David oy did name the- aforeſaid Engliſhmen to be of the Spaniſh fac- 
tion. _ whereas it is ſaid that this Examinant deſired the Lord Uchil- 
trie to acquaint his Majeſty or the Lord-Treaſurer with che matter; this 
Examinant did defire him to acquaint the Lord-Treaſurer, but did not 
mention his Majeſty, but that it ſhould come by the-Lord-Treafurer to his 
Majeſty. t | £27}. DFIETv 

He confeſſed, he ſaid, that ſince his coming into England, he had ſpoken 
with Sir James Ramſay, Sir James Hamilton, and Capt. Douglas, and gotten 
ſomewhat out of every one of them; but did not ſay he had ſpoken with 
Alexander Hamilton, or gotten any thing out of him ſince this Examinant's 
coming into England. ee eee | 

This Examinant denieth, that he either ſaid himſelf, or affirm'd its be- 


ing ſaid by the Lord Uchiltrie, that he could ſay ſo much as the Marquis 


1 
eule not have the face to deny it; but ſaid, he could bring as honeſt a 
man as this Examinant, that would tell to the Marquis's face more than 
this Examinant would do: and thus he meant by the Lord Seaforth. 
He confeſſed that he ſaid, Sir James Ramſay told him he had fifteen hun- 
dred men in readineſs, but would not bring them 8 till the parties 
in Scotland were firſt ready; and ſaith, Sir James told him as much, and 
that there were good officers, and the Earl of Eſſex, and the Archbiſhop of 
Canterbury were ſureties for ſome of them; and other than this, he ſpake 


not touching the 1500 men. | 
- He ſaith, he was not acquainted with the lift of the Names delivered by 


the Lord Ucbiltrie to the Lord-Treaſurer, nor had any thing to do therein. 


Copia vera. The ſecond Examination of James Lord Uchiltrie, talen the 24th 
| of June 1631, 

HE ſaid Examinant confeſſeth, that the underſtanding which he had 

of the buſineſs, concerning the Marquis of Hamilton, whereof he hath 
becn ſo often exam ned, came to him from the Lord Rea. 

Hie confeſſeth further, that the paper of Names which he did deliver to 

the Lord-Treaſurer, was made by this Examinant himſelf, and the Lord 

Rea was not privy to the making of it, or to the delivery thereof tothe Lord- 


Treaſurer, til! after it was done, - | 
He faith, that the cauſe wherefore he did in that paper mention the Lord 
had told him, the 


Marquis to be prime Agent, was, for that the Lord Rea 
Lord Marquis's followers had ſaid, the intent of the Marquis's levies was 
to invade Scotland. Being told, that the Lord Rea hath been fo far from 
charging the Marquis, that he hath affirm'd before his Majeſty, that for 
aught he knows, the Marquis is as good a 5 75 as any the King 
hath ; he anſwereth, if in tenderneſs and carefof the King's ſafety, and upon 
ground of the Lord Rea's relation, for the Lord Marquis's followers, he 
havegoneany thing too far, he truſteth his Majefty will impute it to his duty. 

Being aſk'd, why, in the aforeſaid paper, he makes the Earl of Melros, 
the Earl of Roxburgh, and the Earl of Buccleugb to be plotters, faith, that 
the Lord Rea told him, the Lord Seaforth had affirm'd it to him, that the 
Earls of Metros and R:xbwgh were acquainted with the particulars and ſe- 
crets of the buſineſs. And further faith, the Lord Rea had told him, he 
could not gueſs who elſe ſhould be in the plot, unleſs it were the Lord 
Buccliugb; of whom the Lord Rea ſaid, he heard him ſpeak terrible and 
preſumptuous wores againſt the King, at his own table in Holland. 

He ſaith, the Lord Rea did affirm to this Examinant, that he had the 
aforeſaid report of the Earls of Metros and Roxburgh from the Lord . 
before he, this Examinant, made or delivered the ſaid Paper to the Lord- 
Treaſuter: The fail Examinant doth avow, that on the 13th of May, the 
Lord Rea had affirm'd to him, that ſince their former ſpeech, (which was 
the 6th or 7th of May) he had learned more certainty than ever he had before, 

He confeſleth, that whereas in his former Examination, he ſaid, the 
Lord Rea told him, he was inform'd that they meant to ſtrike off the heads 
of all the principal men about the King; he was miſtaken in mentioning 
all, and did not well mark himſelf when he fo expreſſed it; his purpoſe 
being to have ſaid, they would ſtrike off the heads of many; for fo, he 
takes it, was the ſcope of the Lord Red's ſpeech. 3 

Being told that the Lord Rea denieth, that he ſpake with Col. Alexan- 
der Hamilton ſince his coming into England, he faith, it is poſſible that 
this Examinant might miſtake in adding that name to the reſt, and there- 


fore will not conteſt about that, He doth avow, that in the preſence of | aminators above-named; and the lift of Names before mentioned being 
| ſhew 


che Lord: Reg, before the Lord-Treaſurer, this Examinant ſaid, the 
Kta could 74 ſo much as the Marquis ſhould not have the face * 4 
,ahd what this Examinant ſaid, the Lord Rea being then preſent, and 
V 
Le faith, 1K him, Sir Ramſay ſaid to him, that! 
had r500 men in readineſs, and the firſt time ſaid, upon Fn 2 
ing. But at a ſecond time, the Lord Ras ſpoke of eight days warning, 
further, that he would not bring them to Londen till their buſne 
Was re Yo 8 5 6 * 1 l 
Being acquainted with what Tobn Machy, fon to the Lord Re, ha 
re been told him 5 this Examinant, he doth e 
it, and that he ſaid it to John Mack, after the Lord Rea. and this Exz. 
minant had attended his Majeſty about the ſame buſineſs, but did not think 
his ſpeech thereof to Jobn ſhould have done any hurt ta the bufine,, 


J 


40 #-4; 95, fob v7 wap 69 Tit 7% June 1631. he | #1453 
HE faithy that the firſt time that the Lord Seaforth had any ſpeech with 
this Examinant, touching the Earls of Melres and Roxburgh, being 
| privy to the particulars and ſecrets of the Lord Hamilten's buſineſs, was on 
after the Marquis's coming out of Scotland, and not before. 
He further ſuith, that the Lord Uchiltrie having ſome ſpeech with this 
Examinant, who might be like in Samland to take arms, if the Marquis of 
Hamilton ſhould take up arms; the ſaid Lord Uchiltrie, and not this Exami. 
nant, named the Lord Bucclengh :' whereupon this Examinant told him, 
that at the ſiege of the Buſſe, this Examinant heard the Lord Buccleugh uſe 
=_ wards, whereby this Examinant took him to come.male-content out 


| The Tenor of bis Majofty's Letter ri to the Lords of hi Majofy's cue 
n n 
as ere 5 


| £6 RIGHT truſty and right well · beloved Couſins and Counſellors ; right 
* truſty and well- beloved Couſins and Counſellors; and right truſty 

* and well- beloved Counſellors, we greet you well. The Lord Uthiltrie 
© baving been examined before our Council here, touching ſome infor. 
„ mations given by him, reflecting upon ſome of the Nobility of that our 
„Kingdom; we have been pleas d to remit him thither, to be try'd ac- 
ce cording to the Laws thereof; having to that purpoſe ſent you herewith 


« inclos'd fome depoſitions under his own hand, and the authentick co- 
© pies of others, whereof the principals we cauſe to be reſerved here, be- 
56 caufe they likewiſe concern other perſons. Our pleaſure is, that havin 
given order for receiving and committing him to ſafe euſtody, you cau 
try and cenſure him according to our ſaid Laws, before what Judicature 
* and Judges you ſhall think fit and competent for that purpoſe; and for 
your fo doing theſe ſhall be ſufficient Warrant. Given at our Honour 
of Hampton-Court, the 24th of September 1631.“ 

After this, my Lord Advocate produced the liſt of Names, or repreſen, 
tation written and given in by him to the Lord-Treaſurer of England, up. 
on the 16th of May 1631. together with the Lord Uchiltrie's dittay, of 
the which liſt or repreſentation and dittay aforeſaid, the tenor followeth; 


| | The tenor of the Lift. 
Repreſentation for wy Lord- Treaſurer, 


The Marquis of Hamilton is prime Agent. 


Plotters. 
The Earl of Melres. 
The Earl of Rexburgh. 
The Earl of Buccleugh. 
Adherents to 2 by new blood and affinity, and dependance, 
The Earl of Kinghorne, | 
The Earl of Abercorne, 
The Earl of Glencairne. 
The Viſcount Lauderdale. 
The Marquis of Huntley. 
The Earl of Wigten. 
| By near Alliance by his two Siſters, 
The Earl of Eglington, | 2 

The Viſcount Drumlangrig. | 

The Earl of eres hath Alliance and Afﬀinity, 

The Earl of Caffils his Son-in-Law. F 

The Lord Carnegie his Son-in-Law. 

The Lord Lyndeſay his Grandchild by his Daughter. 

The Lord Boyd his Grandchild by his Daughter. 

The Lord Ogilvie his Son-in-Law, 

His eldeſt Son married to the Earl of Marr's Daughter ; 

And ſo Brother-in-Law to the Lord Arſtyne, now Keeper of his Ma- 
jeſty's two principal Caſtles of Seriveling and Edinburgh; and ſo Com- 
mander of all almoſt of his Majeſty's Ordnance in Scotland. 

The Earl of Metros's fon ; likewiſe Brother-in-Law to the Earl-Mar- 
ſhal, and to the Earls of Rothes and Kinghorne. | 

The Earlof Melros's ſecond Son, married tothe Lord Manchton's Daughter. 

The Earl of Jelres bimſelf Brother-in-Law to the Earl of Somerſet, and 


to the Lord Balmerinech. | 
| The Earl of Roxburgh, 


Brother-in-Law to the Earl of Perth. 

Father-in-Law to the Conſtable of Dundee. 

Father-in-Law to the Lord Pitcairn. 

And the ſaid Lord Roxþurgh able to raiſe of his own friends and follows 
ers above 1000 Gentlemen in two days. . 

The Earl of Buccleugb. 

The Earl of Buccleugh, Nephew to Roxburgh. 

The Earl of Buccleugh, Brother-in-Law to the Lord Erfiyne. 

The Lord Hayes. 

The Earl of Winton. 

The Lord Sempill. 

The Lord Ra,. 


Apud Edinburgh Vigeſimo nono Novembris 1631. 
In preſence of the Biſhop of Dunblane, my Lord of Carnegie, my Lord Fuf- 
| 3 tice Clerk, and uſtice Dn ee 
The whilk day James Lord Uchiltrie being preſent before the Lords Ex- 


7 


4 


Copia vera. The third Examingtion of Donald Lord Rea, taken the 24th of 


Ja- 


n Lord's moſt royal Progenitors; Ipecially by the 43d Act of 
the Kron Parkainent of King Fame: I: of worthy memory, it is ehatted; 


declated that the King's Grace, with advice of his three Eſtates,” ratifies 
and approves the Acts and Statutes made thereupon of before, and ordains 
the fame to be put to due exetution in all points; whilks Acts of Farlia- 
ment, in the 205th Act of the 14th Parliament of our ſovereign Lord's 
deareſt Father King James the VI. of happy and neveradying memory, 
and with advice of his Hightieſs's Eſtates in that Parliament 'ratify'dz 
approven, and confirm'd, and ordain'd to be put in execution in all time 


thereafter following, as in the ſaid Laws and Acts of Parliament, at | 


length is contam'd. Notwithſtanding whereof, it is of verity, that he 
the ſaid Fames Lord Urhiltrie, having in the month of May, the year of 
God 1631, laſt paſt, heard by relation of Donald Lord Rea, that certain 
ſpeeches, ſurmiſes and informations were made to him by Duid Ramſuy, 


| with the head of Mr. Robert Aleldrum, and certain other perſons beyond 


ſea, in Stucaen, Pomerland and Holland we mod and by the ſaid 
David Ramſay and certain other perſons within the Kingdom of England, 
anent ſome plot and dangerous purpoſe intended againſt the ſacred perſon of 
our gracious Lord and Sovereign; the Sings moſt excellent Majeſty, his 
racious Queen, and their deareſt ſon the Prince; and againſt the Land, 
by ſurprizing the King's Majeſty's Houſes and Caſtles of Edinburgh, 
Siriveling, and Dumbarton, and for ſeizing of the Town of Leith, Ye 
not bcing content to retain yourſelf within the bounds of a faithful ſub- 
ject, by revealing of that, whereof ye had received information from the 
laid Lord Rea, ont of a malicious policy and deſign, tending to the ſow- 
ing of diſcord and ſedition betwixt his Majeſty and his moſt loyal ſubjects, 
the Lord Marquis of Hamilton, the Earl of Haddington, the Earl of Rox- 
burgh, and the Earl of rus bf did at your firſt meeting with his Ma- 
jeſty, which was upon the 17t : 
that the buſineſs was a Treaſon intended againſt his Majeſty ; and that the 
party was the Marquis of Hamilton, as ye was inform'd. And to the 
effect his Majeſty might be put in better afſurahce of the truth of your ſaid 
ſpeeches, ye upon the 16th of May preceding, delivered to the Lord- 
Treaſurer of England, a Liſt of Names, to repreſent to his Majeſty, the 
ſtrength of the ſaid Marquis of Hamilton's Party and adherents in Scot- 
land. Whilk is all written with your own hand, and intitled, ed 
tin for my Lord-Treaſurer. Wherein ye name the Marquis of Hamilton 
to be the prime Agent, and names the Earl of Melros, now Eatl of Had- 
d:ngton, the Earl of Roxburgh, and the Earl of Buceleugh, to be Plotters, 
Likewiſe upon Sunday, being the 22d of May laſt paſt, at which day the 
Marquis of Hamilt:m (having come poſt from Srotland in three days) was 
to preſent himſelf to his Majeſty, And ye — that ye had polleſs'd 
his Majeſty ſufficiently with your malicious Leafings and Calumnies 
agaitiſt the ſaid Lord Marquis; and that his Majeſty being ſo inſtigate 
and irritate againſt him, would follow your cruel and malicious Counſel; 
ye came to his Majeſty about the end of his dinnerz and moſt boldly atid 
male-pertly ſpake to his Majeſty theſe words, Sir, now ye know the 
* buſineſs; but knows not the time; and therefore, Sir, either do or dic.” 
By the whilk malicious Counſel (if God by his Grace had not rul'd and 
directed the heart of our gracious Sovereign to proceed in the buſineſs with 
grcater wiſdom, calmneſs and moderation, ye by your former wicked 
Counſel intended) ye thereby did what in you lay, to move and cauſe 


reoignii and 


of May laſt paſt; lignify to his Highneſs, 


for Calummits and Hantler bis | Speeches, 


| verſion of the life and honour of the ſaid Lord 


( 266 ) 


| bis Majeſty, t put in practice foie ſudden and violent colrfs; for ſub 
Marquis; his Majeſty's 


, 


— 


| bulineſs;. declaring thereby that the Lord Rea had affirm'd 


taining the liſt of the plotters and a * being giveti ih by you to the 


| moſt loyal ſubject; Like. as all the preſent articles ad paſſages in your 


1 


proteedings; in the premiſes; were ane give forged, invented” and 
Fea y yourſelf; without any warrant ariſing to you from th& re- 
lation of the faid Lord Neu's; whilk is manifeſt-by your owt: depoſitions 
made in the preſence of a number of the, Council, of En land, deguted by 
his Majeſty for your examination; upon the 20th and mk of Jun lalt pa 6 
By the which ye have granted and confeſſed the premiſes laid to your 
charge to be of vetity : and alſo does grant, that the paper of Names 
which 25 did deliver to my Lotd- Treaſurer; as ſaid is; was made * 
yourſelf. And that the Lord Neu Was h; privy to the making: thereof; 
nor to the delivery of the ſame, to the ſaid. Lords Treaſurer! And fic- 
like in your examination, ye being inquired for what cauſeg ye did name 
the ſaid hr Marquis to be prime agent; yr could aflign no true reaſon; 
nor cauſe,” by any wairatit of the Lord Rea agdinſt the 1 arquis. But by 
the:contraryz the ſaid Lord Ken being examined upon the aiſt of June 
in preſence of bis e Council, declared that he knew nothing 
againſt the perſon of the Lord Marquis; but that the laid Lord Marquis 
was as good a Subject as any the King's Majeſty had: And likewiſe ye 
being afk'd:by. what watrant ye did call the Earls of Mrirut, Roxhurgh; and 
Bucclengh to be Plotters; ye anſwered thereto; that the Lord Rea had told 
you, that tlie Lord Seaforth had affitm'd to him; that the Karls of Afelro; 
and Roxburgh were acquainted with the particulars und feetets of that 
| that td youg 
before you gave in, and delivered your Paper of repreſentation to the 
Lord-Tteaſurer: And further; ye ieclat'd, that the Lott en had told 
you, that he could not gueſs who elſe. ſhouſcd have been upon the plot, 


unleſs it were the Lord Buccleugh. Albeit the Lord Rea being examined 
in preſence of his, Majeſty's Council upon the 24th of Fane laſt paſt; de- 


anent the Earls of Metros and Roxbirghz and theit being privy to the 


quis of Hamilton's _— out of Scotland; and not before: and the 
r- having eome to Court from Scotland upoii Saturday the alſt of 

ay, and the repreſentation given by you to the Lord-Tteaſuter; con- 
ſaid Lord-Treaſurer; upon the 16th of May before; ye could hevet truly, 
affirm, that ye had named the ſaid Karls to be plotters; upori pretence of 
any information received from my Lord Rea; who di hot ſpcak to you 
anent them, at the time of the giving of the ſaid repreſentation ; but eight 
days thereafter, and ſuch like: The faid Lord Rea depon'd upon the 
ſaid 24th of June, that ye, and not he; did name the Earl of Butcleugh; 
as one who would take arms in Stetland to afliſt the Marquis by the 
whilk Leaſings, Calumnies ahd flanderous 8 eeches, untruly plotted, 
deviſed aud yented by you, againſt the faid Marquis of Hamilton, the 
Earls of Haddington, Roxburgh, and urcleugh in manner foreſaid + all of 
them being his Majeſty's faithful Councillors and loyal Subjects; ye liave 


and incurr'd the pains and puniſhment mention'd therein, viz. the de- 
ſerv'd puniſhment of death, which ought and ſhould be execute upon you 


with all rigour, to the terror and example of others: 


The Juſtice at command of a watraht and direction of the Lords of ths 
ſecret Council, whereof the tenor follows, Apud H alyrudhouſe, Viceſimoquinto 
die menſis Novembtis 1631. The Lords of the ſecret Council, for ſome ſpecial 
cauſe, and conſiderations moving them, ordains and commands his Ma- 


jeſty's Juſtice; Juſtice-Cletk and their Deputes, to prorogat and continue 


the Dyet appointed for the Trial of James Lord Uchitnie, until Thurſday 


next, the 1ſt of December next to come: wheteanent this extract of the 
Act ſhall be unto the ſaid Juſtice, Juſtice-Clerk and their. Deputes, 4 


Warrant extrattum de libris Aclorum ſecreti Concilii S. D. N. Regis, per nie 
Jacobum Prymroſe, Clericum ejuſdem, Jab meis ſigno & 9 manu- 
alibus, fic ſubjcribitur Jacobus Prymroſe. Ptorogates and continues the 
Trial of James Lord Uchiltrie; now impannell'd, to the Morn the, Iiſt of 


- 


December next to come, and ordain'd him to be jeturii'd back to Ward, 
to be kept in ſure firmance, in the mean time: the Jury or Perſons of 


Aſſize ſummon'd to this day, are warn'd, apud acta to compear the ſaid 
firit day of December next to come: ilk perſon under the pain of ſix Marks; 
W hereupon the Advocate aſked Inftruments; 


| 


Curia Juſticiaria S. D. V. Regis tent” in pretorio burgi de Edinburgh, primo die ienſis Decetnbris, Ano Doin. Millefimo, Sexcente/imb; 


Triceſimo primo, per Honorabiles & Diſcretos Viros, Magiſtros, Alexander Colville de Blair, & Jacobum Robertoun, Adovocatum, 
Juſticiarios deputatos nobilis & potentis Comitis Willielmi Comitis de Stratherne & Monteith, Dom. Grahame, Killbryde, && Kyn- 
Pont, prefidis ſecreti Concilii & Fuſticiarii generalis dict. S. D. N. Regis, tolius ſui Regni Scotiæ, ubilibet conſtitut. S$eftis vocatis e 


Curia legitime offirmats, 


Intran . ä 
AMES Lord Uchiltrie, delated of tlie Crimes fortſaids, contained in 
his Indictment preceding. 
N „ 
Sir Thomas Hope of Craigball, Knight and Baronet 5 his Majeſty's Ad- 
Yocate for his Highneſs's Entries. 


Prolocutors in Defence. 

Mr. Robert Nairn, 

Mr. Alexander Pierſon, { Advocates, 
Gilbert Neilſon, | 
The Prolocutors for the impannell'd, produc'd an Act of the Lords of 
ſecret Council ; ordaining and commanding them to compear and aifift 
him, d proponing of all lawful defence, competent to him on his Trial, 
and deſired the ſame might be inſert and remain on procefs, whercof the 
tenor follows ; Apud Halyrudhouſe Vigeſimo quinto die menfis Novembris, 
1631, Whereas James Lord Uchiltrie has made choice of Mr. Robert 
Nairne, Mr. Alexander Pier ſon, and Gilbert Neilſan, Advocates, to con- 
dur and join with him, for proponing of his lawful defences; competent 
o him againſt the Dittay, whereupon he is to be accus'd be ofe his Ma- 
. 110 upon the iſt of December next: therefore the Lords 
SL FILE - 


— — 


| of ſectet Council ofdains and commands the faid three Advocates to 


cohfer and meet with the ſaid Lord Uchiltrie, to receive his informations ; 
to accompany and aflilt him at the Bar; and to do their duty and office 
ih all and every thing lying to their charge; concerning the proponing 
of all lawful defences, competent to the ſaid Lord in his Trial, Where- 
anent the extract of this Act ſhall be to them a Warratit extra&tiim de 
libris Aftorum ſecreti Concilii &. D. N. Regis per me, Mag iſirum Gilbertum 
Prymroſe, Clericum ſjuſdem, ſub meis figna & fubſeriptiane manualibus, /ic 
ſulſcribitun M. Prymroſe, After reading of the whilk Act of Conncil, 
the ſaid Prolocutors proteſted; betauſe the preſent matter of diſputation 72 
res ardua, anent Treaſon and Relations thereof; from party to party; 
that whatever the exigehce of the cauſe requires from them, as proofs to 
{peak herein, for Cleating of the Nobleman impannelled, his innotence- 
and of the Warrants of his information; that it is not with any thought 
of wroliging, ortaſking Of any parties, Noblemen or others; but to do that 
whilk their duty 2s Prolocutors craves of them, to b: done, beihg com- 


manded herefo by the Lords of his Majeſty's, ſecret Council: and that 


the purpoſe and ſpeeches that ſhall by God's afliltance be uttered and de- 
livered by them in this inatter, 2 be ſo accepted of my Lord fuſtice. 


Thereafter the Indictment of the Lord Uchiltrie, being read judicially, and 


he acculſcd of the Crimes thercii. contained; my Lord-Advocate aſked In- 


MI #n ſtramelits 


elar'd, that the firſt time the Lord Seafarth lad. any ſpeech with him I 
Marquis of Hamilton's buſineſs; was upon the Monany after the Mar- 


manifeſtly controverted the tenor of the ſaid Laws; and Acts of Par! laments 
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ſtrument, of the reading thereof, and of the Acts of Parliament ſet down. 
in the propoſition of che ſaid Indictment. And becauſe the ſubſumption 
of the ſaid Indictment is founded upon certain 1 made in Eu- 

land, in preſence of five of his Majeſty's Councillors, deputed by his 
Majeſty to that effect; he therefore repeats the examinations of the Lord 
Uchiltrie produced yeſterday in proceſs, dated the 20th and a th of June 
laſt ; with the three Examinations of my Lord Ras, whereof two are 
dated the 21ſt of June, and the third upon the agth of Tune And de- 
clared, that he uſed theſe depoſitions under the hands and ſubſcriptions of 
the five Councillors'of England, as authentick copies, whilk ſhould make 
as good faith, as if the principal were produced. | 


t is alledged by Mr. Alexander Pierſon, as Prolocutor for the Pannel, 


that it cannot, nor ſhould not be proceeded againſt the Impanelled here in 
Scotland, but conform to the Laws and Statutes of England ; the place 
of the Pannel his offence; (if any be) and not conform to the muni- 
cipal Laws of Scotland, * Quia de jure Judex originis vel domici - 
C 1 non poteſt punire ſubditum delinquentem extta territorium, niſi ſe- 
cundum pœnam impoſitam a jure communi, vel ſecundum ſtatuta Loci 
in quo deliquit non; autem ſecundum ſtatuta ipſius loci originis, vel 
„ domicilii.” Julius Clarus, Queſt, 85. Numb. quarto. 

It is anſwered by my Lord Advocate, that the Alledgente is no ways 
relevant, extept the Pannel will condeſcend to the relevance of the dit- 


tay ; and of his own conſent be content, that the ſame paſs to the know-- 
leg of an Afize. Next, it is anſwered by his Majeſty's Advocates 


that he oppones his Majeſty's Letter direct to the Council, bearing, that 


the Impannelled ſhall be tried according to the Laws of this Kingdom. 
And in the one place it ſhall be juſtified, that his Majeſty's Letter ſhall be 


grounded upon the Civil and Common Law. (4 5 
It is anſwered thereto by the Lord Uchiltrie and his Prolocutors; that 


dice, of the Pannel's lawful defences. , 
Item, That the alledged Crimes contained in the dittay are, or per- 
chance may be, lawful in England, and yet criminal in Scotland; and it 
carries no reaſon that the Pannel ſhould be puniſhed here in Scotland, for 
any fact committed in England, not puniſhable by the Laws of England, 
where the Pannel is tutus ratione Loci. = 
Secundo, It is alledged by the Pannel, that the ſubſumption of 
the Indictment has no dependance upon the propoſition thereof; be- 


the King's 1 Letter is, and muſt be underſtood, without preju- 


cauſe the particulars contained in the ſubſumption are no ways the 


Leaſings mentioned in the faid Acts of Parliament, whereupon the 
propoſition is founded, Wr ſeeing the Leaſings mentioned in 
the ſaid Acts, are Leaſings tending to diſcord betwixt the King and 
his people: and the telling whereof is unlawful and prohibit. But 


the particulars of the Dittay or Indictment are no ways ſuch. But by the 


contrary, the matter thereof being an heinous Treaſon againſt the King's 
Majeſty and Eſtate; in favour of both, propter publicam utilitatem, it is 
incumbent to every ſubje& that ſhall hear ſpeeches of ſuch matter, though 
the matter itſelf be a lie and untruth, whilk is alike to the hearer, neither 
does it belong to him, to judge or diſcern therein; it is incumbent, I ſay, 
to every ſubject incontinently to tell the ſame ; the telling whereof tends 
not to diſcord between the King and his People ; but to ſuppreſs and pre- 
vent the ſame, and the chief cauſe thereof, which is Treaſon ; and the not 
telling and revealing whereof is puniſhable by the Law of all Nations, 
by our municipal Laws and Acts of Parliament ; yea, by the ſame Acts, 


whereupon the dittay is founded, viz. James VI. Parliament 14. cap. 205. 


And therefore the telling thereof is no ways prohibited and puniſhable by 
the ſaid Acts; neither are theſe particulars in the Indictment, the Lea- 
lings mentioned in the faid Acts, whilk is medium concludendi in the dit- 
tay. And whilk laſt Act being the laſt in time, as it rat:fies, ſo it explains 
the true ſenſe of the former. | 

And further, it is alledged by Gilbert Neilſon, Prolocutor for the Pan- 
nel, that not only by the foreſaid Act, of the 14th Parliament of King 
James VI. whereupon the dittay is founded, is there a neceſſity laid upon 
the Impannelled, and all his Majeſty's Lieges to reveal what they hear, 
concerning his Majeſty's prejudice ; but likewiſe by the 134th Act of 
James VI's 8th Parliament, it is ſpecially ſtatute, that whoſoever hears 
any ſpeeches to the harm or prejudice of the King's ge 27” Eſtate, ſhall 
with all diligence reveal the ſame to his Majeſty, or to ſome other, the 
King's Majeſty's Officers, that may make the ſame manifeſt to his Ma- 
jeſty, with this ſpecial addition, that in caſe the ſame be not done, the 
perſon concealer, and not teller or revealer, ſhall incur the like puniſh- 
ment, contained in the ſaid Acts, ſet down againſt the principal Leaſing- 
makers. And fo the Impannelled was neceſſitate, upon no leſs pain than 
his life and eftate, to reveal the ſame. It is anſwered by his Majeſty's 
Advocate, That this preceding defencef can elude no part of the dittay : 
b-cauſe the firlt part thereof anent the lawfulneſs or neceflity of revealing 
of "Treaſon is granted in the Dittay or Indictment. And if the Panne! 
had contained himſelf within the duty of revealing, albeit the Plot and 
Treaſon revealed had been falſe, yet he would have deſerved commenda- 
tion and reward from his Maſter. But the Indictment is founded upon 
three particulars, to the whilk no anſwer is made; and whilks three par- 
ticulars agrees and quadrates with the natural quality of the Leaſings, con- 
tained in the Act of Parliament, whereupon the dittay is founded. Be- 
cauſe they are ſuch, as might have engendered diſcord betwixt his Majeſty 
and his loyal ſubjects; in ſo far as it is qualified in the dittay, that the Im- 
pannelled having only had his relations from the Lord Rea, and whilk re- 
Jations had no warrant againſt the Marquis of Hamilten's perſon, as author 
or actor of the Treaſon, nor againſt the three Noblemen as Plotters, but 


depended e auditu auditus, vel relatione relati ab altere; that is, from Da- 


v Ramſay, and Mr. Robert Meldrum, of whom neither of them did re- 
late any thing that could prove againſt the Marquis; but ſimply upon the 
ſpeeches and report of ſome, whom they call his followers, or upon their 
imagination, or poſſibly fooliſh and perverſe wiſhes, that the Nobleman 
who was imployed for the levying of an army for aiding the King of Swe- 
den, ſhould employ his forces to the deſtruction of the King, his Queen, 
the Prince their deareſt Son, and Kingdom. Yet the Impannelled, when 
as he might have ſuſficiently expreſt his loyal duty to his & aſter, by bring- 
ing the Lord Rea to his Majeſty, to make his own relation, did at the fiiſt 
appearance before his Majeſty turn the uncertain report and relation 
to a politive ſpeech: ſhewing that the buiinets was a Treaſon, and the 


| party the Marg 


either to have uſed ſome violent courſe againft the 


dinner, being the 22d of May; which was 
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and, to en to his Majeſty, he has expreſſed the Lord Marquis 
to be prime Agent; and the Lads of, Haddingten, Roxburgh, and Bur- 
cleugh to be plotters;\ and hath added to the number of twenty or thirty 
Noblemen, as adherents to them. And laſt, when his Majeſty had re- 
ceived this poſitive information, and was poſlcfied with appearance of the 
truth thereof; to add a ſpark to the fue], the Motto was given, Sir, ney 
either do or dis; whilk words could not contain any other intention. or 
event (if his Majeſty had not been graciouſly and{wiſely diſpoſed), but 
arquis's perſon and 
life, or to commit him to priſon, and to cauſe him to make anſwer as ©, 
Treaſon, ar Vinculis; whilk is the condition of Traytors, both by the 


| Common Law and by the Act of Parliament, made by King Fame: ll. 


Parliament 12. cap. 49. whereby it is ordained, that perſon 

ſlandered of ey Al hall be taken and remain in eee 
they thole an Afﬀize. And all thir proceedings are directly con. 
trary to the Act of Parliament, whereupon the dittay is founded, 
eſpecially ſeeing the Pannel, by his depoſition. made the 20th of Fun, 

Axticulo primo, in relating the Lord Raa's firſt ſpeeches, declared 
that the Lord Rea granted that he bad no certain ground for the Treaſon 
alledged by him; and it is an heinous and odious fact, puniſhable by all 
laws, to turn relation into delation, and to be an author or adviſer to a ſo- 
vereign Prince, to begin at execution before Trial. And all the particular 
points of the dittay are clear, and evident by the depoſition of the Impan- 
nelled, made upon the 20th and 24th days of June; whilk are the true 
copies of the original and authentick depoſitions, made in the preſence of 
five of his Majeſty's Council in England; like as the copies produced and 
read in preſence of the Pannel, and his Prolocutors, are ſubſcribed by the 
ſaid five Councillors ; and alſo are declared by his Majeſty's Letter, gi. 
rected to his Council the 24th of September, to be true copies of the ſaid 
depoſitions ; whereof the principals are retained by his Majcſty, for the 
cauſes mentioned in the ſaid Letter. And therefore ought to have full 
faith, as if the principals were produced; like as the Pannel by his AQ 
de calumnia will not refuſe, but that the repreſentation containing the liſt 
of the names was given in by him, without the privity of the Lord Re, 
and alſo that he ſpake theſe words to his Majeſty upon the Sunday after 
ſelf-ſame day that the 
Marquis came from Scotland to England, and was to preſent himſelf to 
his Majeſty, via. the purpoſe is known, the time not known; Sir, either 
do or die; in reſpect whereof the alledgente ought tobe repelled. . 

Tis duplyed for the Pannel by his Prolocutors, as to the particulars 
contained in my Lord Adyocate's anſwer, they ceaſe to anſwer him now 
in the general, ſeeing they are upon the relevancy of the Dittay and In- 
dictment, and ſhall anſwer every one, ſingulatim, as they lie in the Indict- 
ment, /ſuo loco. 

Tertio, It is gory, 16 for the Pannel, that the Particulars contained in the 
Indictment are not Leaſings, quoad referentem neque id genus referens 
* mentitur, quoniam, quantum in ipſo eſt non fallit, ſed fallitur, & quicquid 
« falſitatis vel mendacii in relatis ineſt, id ad ſuos authores referendum, 
cap. Is autem 22 Queſt, 2. & cap. 55. Beatus Paulus ibidem, ubi di- 
« citur, non mentiri eum qui animum fallendi non habet quod eſt eſſen- 
© tiale & formale mendacii, impoſtura ſcilicet & intentio fallendi.” And 
the telling and revealing of the whilks matters aforeſaid, * nullum habet in 
* ſe delictum, fed eſt de natura boni; being commanded, and therefore in 
the hearer and relater, preſumitur omnis dolus abeſſe, quia parere ne- 
ceſſe habet. And ſpecially in ſuch a buſineſs as this, whilk ſo highly 
concerns the King's Majeſty and Eſtate. Whereof there was ſo great ap- 
pearance, by the relation made by the Lord Rea, whilk the Pannel craves 
may be read to the Judge. 

It is anſwered by my Lord Advocate, that if the defence means of the 
Treaſon related by the Lord Rea, the Pannel cannot be quarrelled for it, 
nor for telling thereof, albeit it were a lye. But the Leaſings and Calum- 
nies aſſumed upon in the dittay, ariſes upon the contradiction, betwixt 
that which was related by the Lord Rea, and that whilk was ſpoken and 
affirmed poſitive to his Majeſty, And where it is alledged, that menda- 
* cium eſt ſemper cum animo fallendi,” that is, © in diſcrepantia inter in- 
© tellectum & vocem ejuſdem perfonz ;* where he thinks one thing, and 
ſpeaks another, whilk is not our caſe. But mendacium vel falſitas, where- 
upon we diſpute, is the diſcrepance and the contrariety betwixt the re- 
lation made by the Lord Rea, and that which is related by the Pannel : 
wherein the Fannel was obliged, as a faithful ſabject, to make a ſimple or 
true relation, © fine Paraphraſi, vel Periphraſi, fine Interpretatione, vel 
* Circumlocutiene, & ut in Apographa vel exemplari committitur falſi- 
tas, fi tranſcriptio differt ab exemplari, ita committitur falſitas ubi re- 
* latio poſitive refertur;* whilk is the Leaſings, whereupon the dittay ſub- 
ſumes. And where it is deſired that the Lord Rea's relation may be pro- 
duced and read to the Judge, if it be meant of that relation whilk is {ub- 
ſcribed by the five Councillors of England; and if the Pannel will ac- 
knowledge it, to make faith as the principal, together with the remanent 
depoſitions of the Pannel, and the Lord Rea, whilk are all ſubſcribed by 
the ſaid five Councillors, and already produced and read to the Judge; 
the Pannel ſhall receive ſatisfaction of his deſires, otherways not. 

It is duplyed for the Pannel, that the foreſaid alledgeance is to anſwer 
that part of the dittay, bearing the heads thereof to be forged and vented 
by the Pannel. | | 

Duarte, It is alledged by the Pannel, that as to the ſubſumption of the 
dittay, bearing, that all the articles and paſſages of proceeding therein 
mentioned, were maliciouſly invented and practiſed by the Pannel, whilk 
is qualifyed by the Pannel's own depoſition and alledged confcflion againſt 
himſelf, and by the Pannel's depoſition freeing the Lord Rea, and the 
Lord Rea's depoſition freeing himſelf thereof; the qualification inforces 
as the Pannel in the particulars to be a Leaſing- maker, and to have forge! 

yes. | 
Fir/t, For the Pannel's own depoſition, it inforces the juft contrary, t0 
wit, that the Lord Rea was the Pannel's informer in all. As for the Lerd 
Rea's depoſition againſt the Pannel, proported in the dittay; that inforces not 
forging of lyes againſt the Pannel, neither can the Lord R-a's depoſition 
have any force againſt him; firſt, becauſe the Lord Rea is party, and the Pan- 


nel is a witneſs againſt him for the King, and whoſe depoſition cannot be te- 
tpectcd 


ivert | Lond Fees of 
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tation 23 teſtimony, made againſt himſelf, for the King's Ma- 
cer of ſpotted again® 22 is —4 iel, wbilk can neither liberate himſelf, 
arqui je: an the Pannel's depoſition. It omnibus in re propria dicendi teſti- 
Bur- 4 ferultatem Jura ſubmoverunt, lege 10. Cad. de te/tibus. Item, The Lord 
thirty '_depolition made by him, not being ſworn, and ſo is null of the 
ad re- Nn Jie teftis injuratus examinatus non probat nec fidem faciat, Lege Ju- 
of the Law; none Cad. de taftibus & Lege te/fium xviile. Cod. eodem. 
"> Noto ris- Furandt 3 8 d ion not made in the preſence of the Pan- 
n lim, The Lord Red's epoſition not n n the p 0 
ION. ot I. and ſo non valeat authentica, ſed eifi, Cod. de teftibus. Item, Although 
). dut * Lord Nea were not party, he is but fis ingularis & nibil probat. 
MN and 1 The Lord Rea's depoſitions produced cannot be reſpected, becauſe 
as to — not the principal ſubſeribed by my Lord Rea, but relations, and 
dy the „ bddeſs from the Council. Et in criminalibus aliorum Fudicum relatio- 
24 II. yrs credere non oportet, Lege ſingul. xiv. Cod. de accuſationibus S inſcrip- 
ICTiIONS nts” i | ne 
While R by the Lord Uchiltrie himſelf, now upon Pannel, that the 
2 gepoſitions whilk he made in England, and ſubſcribed with his hand, are 
unded, * themſelves, as he there depon'd, according to the relations and 
Tune, 3 ds of Information, which he received from the Lord Rea. The re- 
Clared oneiliations which are ingroſſed in the ſeveral depoſitions, being allowed 
reaſon * admitted for reconciling of any apparent contrariety, without prej u- 
2 dice of what explanation of the ſame depoſitions he may juſtly make fur- 
date. | ther; he declares, that the alledged copies of the Pannel's own depoſitions, 
ticular under the hand of the five Councillors, ſo far as his memory can ſerve 
mpan- him, are not different in the ſubſtance of them, from the original. But that 
e true chars is no more in his depoſitions, nor that whilk the ſubſcribed copies 
r contain, that he cannot ſay. And this his Lordſhip does according to his 
R 2 memory, and in reverence of his Majeſty's Letter, and Noblemen's hands 
y the W | | 
Xn, dis My Lord Advocate takes Inſtruments of the Impannell'd's declaration 
L Tad in that' part, whereby he grants that the copies of his depoſitions made by 
= he him, under the hand of the five Councillors, is not different in ſubſtance, 
bn full according to the Pannel's memory. | | 
$ Ach Thereafter, my Lord Uchiltrie and his Prolocutors craved that the Lord 
the lift Rea'srelation made upon the 18th of May, whilk is under the hand of the 
d Reg, five Councillors, might be read to him, becauſe he minds to found excep- 
N after tions thereupon. | 
at the To the whilk, it is anſwered by his Majeſty's Advocate, that he can- 
elf w not be compelled to produce the ſaid relation, in reſpect no part of the qua- 
gie lifcation of the Dittay is founded thereupon. And yet according to his 
155 former anſwer, ſays, if the Pannel will acknewledge the ſame, as it is 
culars under the hands of the five Councillors, to make as great faith as the prin- 
n now cipal, he is content, that the ſaid relation be read; of the whilk relation 
pete y 'the tenor follows; _ 
| The true Relation of ſuch paſſages, as I Donald Lord Rea have heard or 
in the learned, which may concern my moſt dread Sovere gn, or his Eflate, beyond Seas 
ferens and elſe-where, as I will be ready to take my Oata upon, and ſeal 
icquid with my blood againſt all opponents. Mritten this 18th of May, 1631. 
ndum, IN the month of April, 1630, or thereby, at my coming from Stockholm, I 
abi di- found Colonel Alexander Hamilton, Brother to the Earl of Haddington, 
ellen- Sir James Hamilton, Son to the ſaid Earl, Sir Vames Hamilton of Reidhall, 
And Nephew to the ſaid Earl, and one Hamilton the Lord ß ; who 
bet in were all Officers under the King of Sweden then. But before my coming 
ore in there, they had all caſhier'd themſelves, not having ſerved one year. 
e , Ny At this time the Laird of Benſbo, Lyndeſay, my Licutenant-Colone], be- 
nighly ing Bed-fellow and Comrade to Sir James Hamilton Son to the Earl of 
at ap- Haddington, keeping a chamber in James Mackleane's a Scotſman's Houle 
nn in Stockholm, 4 did inform me, that the reaſon why the Hamilton, 
had caſhier'd themſelves, was becauſe their Chief, the Marquis of Hamil- 
of the ton, was to be a Soldier, and they would follow his fortunes. I aſked 
for it, Lyndeſay who had told him ſo much; he told me, Sir James Hamilton of 
alum- Pri«fifield, Haddington's Son: and Lyndeſay told me withal, that all theſe 
n Hamiltons, and Sir John Hamilton, another Son of Haddington's, had de- 
n and nuded themſelves of their Fortunes and Eſtates, ſome of them to their 
1enda- friends, but the Earl of Haddington's children to their father. 
"ere Moreover, Lyndeſay told me, that Sir James Hamilton, Haddington's ſe- 
g: and cond Son, had told him, that Sir James Spence, now Lord Spence, had di- 
y here- rected Mr. Robert Meldrum with Letters into Engiand; and that there- 
the re- after they did expect David Ramſay with the head Couſin to the Lord 
ne] : Spence, as Ambaſſador from the Marquis of Hamilton: And all the Ha- 
ple or miltons did expect David Ramfay's coming. 
ze, vel Alſo Lyndeſay did inform me, that Sir Nane, Hamilton did defire him to 
r fallt- join with them, and that they would give him a eee which he did 
bi re- accept, and did defire my conſent, which I did yield unto. 
y ſub- Alſo ten or twelve days after we did hear from Der:mark, that there was 
e pro an Ambaſſador coming from England, who proves to be David Ramſay ; 
sub- who did give himſelf out, all the way as he came, to be an Ambaſſador: 
ill ac- which to prove, he did ſtand in competition with his Majeſty, our dread So- 
Janent vereign's extraordinary Ambaſſador Sir Thomas Roe; both the ſaid Sir Tho- 
bed by mas and David Ramſay encountring in the Town of.. . . in Den- 
udge; mark : yet David Ramſay would never do ſo much as viſit the other Am- 
baſſador. Upon which overſight I did queſtion David Ramſay, whoſe 
nſwer Bl anſwer was, he did not deſire to be ſeen of any man that would diſcover 
vente him; affirming to his Couſin Sir Robert Anflruther (as David Ramſay told 
me) that no honeſt man could live at home. David Ramſay, Colonel 
of the Alexander Hamilton, and Sir James Hamilton, attending their diſpatch from 
nee the King of Sweden at Elſmeby, were forc'd to reſide with me in my ſhip, 
Wi R for at this time we were all on ſnip- board. 
n And one night drinking ſome healths, amongſt the reſt, the Marquis's 
nd the health coming by e aſk'd Col. Alexander Hamilton, the Marquis's 
r Chriſtian name; he anſwer'd me, James, by the Grace of God; Sir Fames 
forge added, King of Scotland therefore his health paſſed under that name, 
till Idid take exceptions, and did deſire them to alter their title; Sir James 
ary, 4 Hamilton anſwered nolens, volens, it ſhould be fo, and did laugh. I did de- 
- Le fire them to drink it more covertly, thus, To the happy event of all Gaod 
9 latentions; ſo David Ramſay ſaid it ſhould be fo. 
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That night, after the two Colonels Hamiltens'went-to bed, David Ram- 
ſoy and I being alone on the hatches above, David Ramſay and I drinking 
and ſmoaking a Pipe of Tobacco, told me many abules in the Court of 
England; laying the whole blame upon the Lord-Treaſurer. He told me, 
that the Marquis had ſent him with a Challenge to the Treaſurer, and that 
Popery and Arminianiſm-had ever come the moſt part from the Biſhops ; and 
that there was nothing look d for but deſolation and change of Religion, and 
that the poor ſoul the King was blinded to his ruin; and that he had been 
plain with the King, till he did give him no ear; therefore he ſaid, he had 
retir'd himſelf from thence, ſince no honeſt man could live there, and with 
many ſuch diſcourſes he laboured to poſſeſs me. My anſwer was, The 
Lord amend thoſe evils, and no remedy but patience, By God, Donald, 
(ſaid he) I will uſe your own phraſe, We muſt help God to amend it. He 
told me, he had brought as much Gold with him, as would maintain him 
at the rate of ſix pound a-day for three years, and did aſſure me that be- 
fore that time would expire, that God would raiſc up ſome men to defend 
his Church, and liberate honeſt men from ſlavery; Withal hetold me, that 
his Majeſty at his parting with him, told him, that he would do with him 
as King Henry IV. ſaid to Colvil, I will think on thee in abſence as preſent; 

Thereafter I did deſire one favour of him, that he would tell me if the 
Marquis of Hamilton would come over; he ſaid; he would tell me to-mor- 
row. The next night after, I did renew my former queſtion of the Marquis's 
coming over, and he ſaid he would. I aſk'd him what content my Lord 
Marquis had at Home? He ſaid none; for the King had forced him to 
marry a Wife, and to acknowledge her, who he ſaid was a very beaſt. 

I alk'd him of what Religion my Lord Marquis was? He ſaid, a good 
Proteſtant, and before it were long, he would let the world ſee his aim 
was the defence of his Religion. I told him, it did avail us litile to 
make the Goſpel a fair paſſage in Germany, if we loſt it at home. He ſaid, 
there were many honeſt men in our land, and that the Marquis would 
uſe his army to protect them, which was his only aim. I defir'd him to go 
no further on with me; for | would not deſire more truſt of it, but that J 
would ſpend my blood in my Lord Marquis's quarrel, Well, my Lord, I 
will go no further, for my Maſter's ſecret no Man ſhall get. 

T he third night, on land in an Iſle, he told me, that Alexander Hamil- 
ten and dir James were to go for England, and he to Holland; yet if I had 
any thing to do in England, that he would be willing to do me ſervice, I 
told him I had a mind to ſeek the reverſion of Orkney from the King my 

Maſter, if the Marquis would mediate with my Maſter ; for it were good 
for my Lord to have a friend in that place for his ends. He ſaid, By God 
it was to be thought upon; and he did defire me to give him leave to 
think upon it that night; On the morrow, he and Alexander Hamilton 
did deſire me to write a general Letter to the Marquis, with the two Co- 
lonel Hamiltons, with great aſſurances of true friendſhip from their Ma- 
ſter, if I would continue conſtant in reſolution ; I did give mem my Lets 
ter, and ſo we parted, | | 

In the month of Fuly, a day or two after the taking of Stetin, I did eu- 
counter Mr. Meldrum who came from England : after Salutations, I did 

aſk him what news? He anſwered me, matters are worſe and worſe ; 
the King giveth greater way to Papi/ts and Arminians than before; that 
Cottingham was gone to beg peace with Spain; that Pembroke was dead; 
that the Marquis govern'd all, and was made Keeper of Windſor, and was 
made Knight of the Garter, and was to be Admiral of England. He did 
aſk me where his Couſin David Ramſay was: I told him he was gone for 
Holland; he did aſkme, what he had done: 1 did anſwer, that all was end- 
ed to his mind, and that Alexander Hamilton was to get Powder, Arms, 
and Munition with him from Sweden, to the Marquis. At theſe news, he did 
throw his Cap to the ground, and cut a caper, calling aloud, Good news 
good news | lama happy man! I am happy and made for ever]! I thank 

30d my five years pains is not for nothing; good my Lord Rea, is this 
true? Yes, ſaid I, for I have one double of the Contract, I am ingaged in 
the buſineſs to David Ramſay, and Alexander Hamilton and Sir James Ha- 
miltan, and by Writ to my Lord Hamilton. O my Lord, (ſaith he) that 
was the work of God and not man, to inſpire your Lordſhip to go with us | 

At that time I caſt Lyndeſay looſe, to find more of Meldrum; who told 
Lyndſay that ſix thouſand trained Soldiers would do the turn with theit 
own faction in the Country. | 

The next day ar Colonel Leflie's Tont, I encountered Meldrum, whom 
I did call out, and he told me that King Charles was good and created for 
nothing, but for deſolations and undoing of Kingdoms, Religion, and 
People. There was no way but to immurate him within a Wall or Dun- 
geon for ever. | aſked what way we might do that? He ſaid the way was 
eaſy: firſt, after the men were liſted in Scotland, that they might take ons 
month's time to learn to handle their arms at Leith, without any ſuſpicion 2 
then they might ſeize on the Caſtles of Edinburgh, Sterling, and Dumbar- 
ton in one night, and upon Berwick ; and having the Caſtle of Edinburgh, 
the Town durſt not ſtir; then to fortify Leith; thereafter into England per 
force. I anſwered, the Plot was good if it held. 

He told me further, that he was writing a declaration of the Juſtneſs of the 
Marquis's quarrel, with the tyrannical uſing and ſuffering of the Church un- 
dei K ing James in his laſt days, and now worſe groaning under his Son; with 
the Hami tons clear title to the Crown. I allowed of all. But I did demand 
who 1 thought would take our parts ; he ſaid, he did know nine of the 
beſt Earls in Scotland that would live and die with us. As alſo that the 
body of England was with us, and ſome of the Nobility for evil will of 
the Treaſurer. The next day there came news of the birth of the Prince ; 
I did aſk Meldrum if that would cool the Marquis's intentions: he ſighed 
and ſaid, not if the King and Queen of Bohemia will give their Daughter 
to the Marquis, as they had promiſed. Is that true, ſaid I? He anſwered, I 

ſhould fee ere it were long. That night I did deſire Lyndeſay to drink 
with Meldrum, which he did, and Harry Muſchamp? an Engliſh Gentle- 
man was with them. »deſ,y told me on the morrow, he did think 
Meldrum to be the worſt Secretary in the world, for he did reveal this 
laſt night all he did think. I do not remember the night's diſcourſe ; but 
do remit to Muſchamte's relation. 

A week after, I did ſpeak with Meldrum again in Leſlie's tent; fo he did 


defire me to walk forth, and told me he had been with gecretary Sadeler, to 
whom 


— 


r | # $ for my buſineſs of Orkney, I might hare it better cheap than to pay the 
apnea je wo of it; and he told me, that when I ſhould meet with the Marquis, 
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hom Mildre did deliver a private packet of Letters, and did require an- 


ſwer. But the Secretary told him, that the King of Sweden would write 
| o_ till he heard from the Marquis of his laſt Letters, ſent with Da- 
4 am | robe . ry 1 25 i , | 4 * 1 ; | : 
* een further with the Secretary of Sweden, telling him, that it 


wat greatly for the advantage of the King of Swede, whoſe ambition'was | 


without limits, that the Marquis did raiſe war in Britain; for if the King 
of Sweden had à mind to take Denmark, the King of Britain ſhould not be 
able to help his Uncle. The Secretary of Sem did anſwer, that we care 
not for, neither do we fear your King; for he that would not help his own 
Siſter; will never help his Uncle. Ny e P19 
I did aſk” Meldrwn, what they did intend to do with the Prince and 
Queen of Britain? He anſwered, the Child ſhould be caſt ih with his Fa- 
| ther, and the Queen ſent home to her Mother to be put in a Monaſtery. 
I did aſk him, what charge he would have in thoſe employments? 
faid, he ſhould be Secretary of State, and have a Horſe-Troop. 
Meldrum did ſhew me alſo, that all who would not take our part, of 
Sol ſinen in Scott und, ſhould be put in the Baſs, or ſome other priſon, till 
all were ours; and that the Marquis would take pledges of all who in Scor- 
land did lie by as neutrals at the firſt. | 
At my coming to Holland in March laſt, David Ramſay did leave word 
at Amſterdam, when I did come, to ſend him word; which I did: he came 
from the Hague to Amſlertiam; and ſtayed with me eight days, where he did 
deliver me a Letter from the Marquis only of compliment and thanks. He 
told me all went right with the —＋ — that he had gotten from his Ma- 
jeſty 10,0004. in England, and the Wine-Cuſtoms of Scotland for ſixteen 
years; which the Marguis would ſell, and that all things went on with- 
out any obſtacle ; and that the only ſtay was for want of Arms and Muni- 
tion, and' eſpecially Powder ; and defired me to put on hard for this, with 
e Swediſh Ambaſſador, which I did. Thereafter he told me, he had evil 
news to tell me, that the Marquis's wife was brought to bed of a child, 
I did aſk him, where our forces ſhould meet; he ſaid upon the Sea, and 
thereafter land in Scotland or England, he would tell me no more: but that 


e would infuſe in me that which he durſt not; ſinee he would have the 
Marquis to take the thanks to himſelf. And withal he did deſire me, that 
I ſhould not tell the Marquis what had paſt between him and me. 

I did aſk him, what part of Englund we ſhould beſt land at? He ſaid at 
Yarmouth or Harwich, or thereby: He told me that England had made a 
peace with Spain very prejudicial to Holland; and that the Treaſurer and 

ſuch of the Spaniſh faction, as 1 and Cottin gton, and Kenelm Digby, 
had muffled the King to bar the Hollander from the fiſhing ; which he ſaid 
might fall out happily for them, and he did deſire me to aſſiſt them at the 
Prince of Orange's hand, as a ſpecial ſervice to the Marquis, to make the 
States contribute with the Marquis: and I did ſpeak to the Prince of 

Orange, and his Excellency told me, that he would do his beſt therein. 

He told me, that Spain and France were ſtriving who ſhould firſt drink 
up England in their ambition; but he hoped the 1 ſhould prevent 
them both. He did aſk my advice, whether it were beſt to croſs the Seas 
once, or to go on bravcly? I anſwered, delays were not good, which he 
did ſubſcribe to; and ſo we concluded, and I came for England, 

At my coming to England, my Lord Hamilten did give me many thanks, 
aſluring me, that he would not want me; and that I ſhould have what | 
conditions I would deſire, for he ſaid, that ſhould not ſeparate us. 

1 did defire his Lordſhip to go on with me really, if he meant to have 
my ſervice, he ſhould have it without conditions ; he did anſwer, My Lord, 

I will not want you, for I have written to the King of Sweden, with E. 
hing flon and Meldrum, that I will detain you with me, and aſſure your 
Lordſhip, that he that will hazard with me now in this buſineſs, it ſhal] 
be a tye to me and my poſterity, to hazard my fortune and eilate with 
him and his. The ſame word the next day he ſent to me, with Sir 
James Hamilton, the Earl of Haddington's ſon. 

The ſaid Sir James Hamilton and I being together, I did much com- 

mend a ſuit of apparel which Sir James had; his anſwer was, I have them 


on, pay them who will, I have taken them up, it may be a Merchant of | 7 


| Hank on will pay for them, ere it be long; my Lord, take one alſo on luck's 
head. | 

Ihe firſt day, my Lord Marquis went down to Greenwich in a barge, 
accompany'd with Sir James Ramſay, Sir Jumes Hamiiten, Sir Robert Bal- 
Inden, Capt. Douglas, and (I do think) Ludewick Leſlie, the King our maſ- 
ter having gone before; the diſcourſe was moved, if they were to make an 
inſurrection, where would they begin? The Marquis anſwered, he would 
march to Lenden directly; and one of them (I think Capt. Dovglas) laid, 
that he knew a houſe in Lenden ſhould make them up for ever. 

That day . Lord Marquis told me, he would ſell the Wine Cuſtoms, 
for he expected no more from England. | 

Capt. Douglas told me, that they would have from the King an hundred 
barrels of Powder, and that they would make ſhift for arms. | 

Sir James Ramſay told me, on Sund laſt at Greenwich, that he had 
1500 men in readineſs on a week or leſs advertiſement ; and that his tay 
only was here, till he heard the men in Scotland were ready, and that his 
rendezvous would be at Norwich, and meet the reſt. Sir Fames Hamilton 
told me, that the Enghfb rendezvous ſhould fhip at H. ruich, for he ſaid; 
the Devil have his part of the river of Thames, he did not like it. 

The Earl of R:xburgh told me, that he and others the Marquis's friends, 
were at firſt againſt the Marquis's courſes; but now ſince they ſaw his 
I. ordihip ſo far engaged, and that he only aim'd at the glory of God, that 
he and all others his friends would put to their helping hand. 

On Thurſday laſt, the Earl of Roxburgh told me, that the Marquis would 
haiten his reſolution, and ſaid, that he would afture me, my Lord Mar- 
2 thinks himſeif for ever bound to me, and ſo do all his friends, for his 

.ordſhip's cauſe z and I will aſſure your Lordſhip he truſts you, and that 

you never took a more faſt and real friend by the hand. 

My Lord Roexburgh, Sir James Ramſay, and Capt. Deuglas queſtioned 
me, what was the reaſon, that I had taken on Sir Pierce Croſby, fince the 
Marquis had caſt him off? This day ſeverally, I told them, I was forc'd, 
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that Tdid take on Sir Pierce Croſby, to ſend him thither with 25% and Ze. 
hfp, and that myſelf was minded with all the Scots that I could get, to fg]. 
oy the Marquis's fortunes ; the which anſwer ſeverally given; gave then 
ii witneſs of the truth of theſe, I hive fen d it with my hand, day oy 


"year oforeſaid. 5 1 n 
FEY FVV Sic fubſcribitur, D. Rx a, 
After reading of the whilk relation judicially, the ſaid Lord Uthittrie de. 
Elared, that ſo far as his memory ſerves him, there is no difference betwin 
the foreſaid copy df relation, ſubſcrib'd by the five Councillors, and the 
a © or original, ſet down and ſubſcrib'd by the ſaid Donald Lord 
Rea : upon the making of the whilk declaration, his Majeſty's Advocat 
alk'd infkruments; 3 | £ f ee 
Thereafter his Majeſty's Advocate anſwering to the former alledgeance 
proponed by the Pannel, and to the firſt part thereof, he opponed the Pan. 
nel's own depoſitions, made upon the 20th and 24th of June, fubſcribe 
by the five Councillors; and whilk are granted by the Pannel to be trut 
copies, together with the repreſentation ſubſerib'd and written with the 
Pannel's own band, whilk verifies the firſt and laſt points of the particulz, 
concerning the Pannel's poſitive affirmation of the Treaſon. And that 
the Marquis was prime Agent thereof, together with the ſpeeches ſpoken 
to his Y upon the Sunday after dinner; and as to the third particu- 
lar point of the Dittay, anent the Earls of Haddington, Rexburgh, and Bu. 
cleugh, who are called Plotters ; that Is verified by the relations made by the 
Lord Rea the 18th of May, acknowledg'd alſo by the Pannel, and by the 
Lord Red's depoſitions, whilks are uſed conjunctly, for verifying the ſeconl 
articular point of the Judgment, anent the three Noblemen who are call'; 
lotters, the one thereof, viz. the relation to prove the negative part © 
the Dittay, and that the Pannel had no warrant from the Lord Rea: and 
for verifying the affirmative, that the Lord Red diſclaimed the ſame uſes, 
the ſaid Lord Ræa's depoſitions, And where it is alledged, that the Dit. 
tay, fo far as it is founded upon the Lord Rea's depoſition, is not relevant 
againſt the Pannel, becauſe he is the Pannel's party, and becauſe he wa 
not ſworn, and not in preſence of parties, guad gf teflis ſingularis, and not 
ſubſcribed by him; it is anſwered, firſt; That: negative point per ſe is 
ſufficient to infer the relevancy of the Dittay in this point; that fe ave 
them up as Plotters, without any warrant of the relation from the Lori 
Kea, whilk is clear, by conferring the liſt of tepreſentation, given in by 
the Pannel (wherein they are called Plotters), with the ſaid Lord Reg's te- 
lation, Whereby it is evident that the repreſentation; giveri in upon the 
16th of May, could have no warrant of the relation, whilk in the Pannel' 
depolitions is affirmed to have begun upon the 13th of May, and cloſed the 
18th of May, and deliver'd to the Lord- Treaſurer to be given in to his 
Majeſty; Within the whilk relation there is not a word of the ſaid thre: 
Earls; neither can the Pannel pretend ignorance hereof, in reſpect he in 
his own depoſition grants and confeſſeth, that the Lord- Treaſurer, to whom 
they were remitted by his Majeſty, deſired to give in the relation in writ- 
ing, conform to the whilk the Pannel and the Lord Rea went together and 
conſumed the whole night in drawing the ſaid relation; whilk night was 
the night or evening of the taid 19th of May, whereupon firſt they ap- 
peared before his Majeſty. And the Pannel having given in the repreſen- 
tation of the prime Agent and the Plotters upon the 16th day preceding, 
he could not have omitted ſuch a ſubſtantial point of the relation, which 
ſo nearly touch'd the Marquis and the three Noblemen aforeſaid, and the 
Pannel's own exoneration. Like as the Pannel himſelf with his own hand 
wrote up and drew off the ſaid Lord Rea's Papers the ſaid relation of the 
18th of May: So that the Pannel can never affirm, that he had any Wir- 
rant from the ſaid relation for branding the Marquis as prime Agent, and 
the ſaid three Noblemen as Plotters. And as to the Arguments made 
againſt the Lord Rea's depoſition | 
Firſt, the ſame is not uſed per ſe, but jointly with the other, Et jun 
plena faciunt fidem. Next the Lord Rea is not : & Pannel his party, fed if 
author & mandator quem tenebatur edere, otherways he would have been him- 
ſelf culpable of Treaſon, or, a delator of Treaſon againſt the ſaid Noble- 
men, pœna talionts vel tautopatheias by Act of Parliament, made by King 
ames VI. Par. 11. Cap. 42. Next, Nulla . ee jurisurands quia un 


te/tis ſed author a res nuncupatus. And the ſingularity cannot be objected, 
becauſe he uſed him tanguam ſiugularem & ſolum, to warrant his declara- 
tion; and for preſent he could not be, if the Lord Rea had been examined 
tanguam te/lis, as the Pannel alledges: and as to the authentickneſs of the 
Copy of the Relation, it is approven by the Pannel, and he cannot be 
heard to object againſt the authentickneſs thereof, nor of the other Copies; 
becauſe they are ſubſcribed by the ſaid five Councillors, and have the War. 
rant of his Majeſty's miſſive Letter directed to the Council: which the 
Pannel for reverence of his Majeſty's Letter, and of the Councillors ſub- 
ſcribers of the ſaid Copies, has acknowledged as true. And therefore can- 
not be heard to object againſt the remanent, whilk has the like ſolemnity 
* his 1 Letter, and conſequently the fourth Alledgeance ought to 
e repelled. | 

Quinto, It is alledged for the Pannel by his Prolocutors, That as to the 
particulars of his Dittay, the Pannel purges every one of them in manner 
following; viz. The firſt particular poiat is not relevant, becauſe that the 
Pannel at his firſt meeting with his Majeſty upon the 17th of May did ſig- 
nify to his Majeſty, that the buſineſs was a Treaſon againſt his Majeſty, 
and that the Party was the Marquis of Hmilten, as he was informed. 
This Article enforces not againſt the Pannel, that he is a Leafing-make! 
and Forger, but clearly frees him thereof, bearing as he was informed. Whilk 
article being the Sum and Subſtance of the whole Dittay, having the 2 
foreſaid Clauſule (as he was informed) annex'd thereto, inforces of necel- 
ſity the ſume Clauſule to all the particulars of the Dittay -comprehended 
under the 1aid General, quia ſemper ſpecialia generalibus inſunt. And that the 
Panne! ſpake it by information, it is clear by the Pannel's Depofitions 
upon the 20 and 24 Days of June, and by the Lord Rea's Depoſition the 
21 of June, acknowledging the Pannel's Examination to be true in all 
Points, in ſo far as the Em concerns the Knowledge, Words and Ads of 


the Lord Rea, and by the Relations made by the Lord R-a and ſub- 
{crib'd by him, and other Relations made by the ſaid Lord Rea to the Pan- 


in honour and conſcience, to keep my promiſe to the King of Sweden ; ſo 


cl by Word, as the Pannel's own Depoſition bears. Neither was rw 
| her 
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(293) | 
| or praftis'd, that any Subj being n=ceſlitated by the Law to reveal 
— 9 n the King's Maget Fo State, raking the ſame 
and conſtantly abiding thereat, and . 
e 

yealer, upon the Party's denial, ſhould be call'd in queſtion of his Life, 
as the Deviſer and Forger, or the ſame to work any ways againſt the Re- 
vealer z and which if it ſhould now take place, and begin to be a prepara- 
tive againſt the Pannel ; it were to give way and occaſion to all treaſon- 
able Frploits, and that ſecurely, becauſe none would or durſt reveal the 
2 as for the Liſt of Names of the principal Agent and Plotters re- 
ſented to the Lord-Treaſurer the 16th of May, affirmed to be forged 
«nd invented by the Pannel himſelf without any Warrant from my Lord 
Rea, conform to the Pannel's depoſition upon the 2cth and 24th days of 
laſt, none of the Pannel's depoſitions foreſaid, to the whilk the Dit- 
ing by the Pannel ; but bears 
th the Pannel's depoſitions, 


with his informer therein, 


expreſsly the Lord Rea's relation to him in 
which 1s ſufficient for an informer, | | | 
It is aſked by the Pannel, That whereas it is alledged by my Lord Ad- 
vocate, that the-Pannel could never aſcribe any true Cauſe or Knowledge 
jn the Lift or Repreſentation where the Lord Marquis is named prime 
Agent, and the faid Earls of Haddington, Roxburgh, and Buccleugh, Plot- 
ters; becauſe the Lord Advocate affirms, that the relation was given in 
upon the 18th day, and the Lift preſented to the Treaſurer the 16th day; 
and ſo the Pannel could have no juſt reaſon why theſe contained in the Liſt, 
were not contain'd in the relation, which was poſterior. The Pannel affirms, 
that howſoever the Liſt was given in before, the reaſon thereof is thus : 
The Lord Advocate making mention of his relation, diſtinguiſhes not be- 
twixt a relation by Word, and another by Writ; but ſo it is, that my Lord 
Rea made relation to the Pannel upon the 13th of May of the whole things 
contain'd in the Relation upon the 18th of May, as appears evidently by the 
Pannel's 1ſt and 2d Depgſitions, and upon the 14th and 15th days my Lord 


for Culumnies and Aanderoitt Speecher, &&. 


| 
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Rea renewed the diſcourſe. concerning my Lord Seaforth, and explains 
himſelf in theſe particulars concerning the Earls of Haddingtin and Rox- 
burgh, anent their being upon the Secret and Counſel bf the Matquis's 
courſes ; That it was repreſented upon the 14th and 15th days; the Lord 
Rea and the Pannel being both at Greenwich, return'd upon Monday morn- 
ing, being the 16th day, to London; at which time the Pannel went unto 
the Lord-Treaſurer; and there fell in diſcourſe with the Preaſuter on the 
Buſineſs concerning the Marquis's Power in Scotland, and Friendihip with 
the Pannel, and to ſhew his Lordſhip he would let him know was very 
great 3 and ſo came forward to the Pannel's own Houſe, and wrote the 
epreſentationz and-delivered the ſame to the Lord-Treaſurer, which was 
done upon the 16th day, being Monday. And where my Lord Advocate 
alledges, that there could be no ground for this repreſentation, before the 
iving in thereof from my Lord Bee's written relation, becauſe the repre= 
ſentation preceded it in time, and the Plotters were not nam'd in the re- 
lation, whilk therefore followed upon the 18th of May, anſwers the ver- 
bal relations concerning the Plotters made by the Lord Rea to the Pannel 
preceded the ſcriptural relations given in to the Treaſurer; yea and:the 
repreſentation both, becauſe done upon the 14th and 15th days of May, 
the repreſentation being upon the 16th, and the written relation upon the 
18th. Neither was it needful to the Lord Rea to make that retation in 
this paper, which he had made to the Pannel before by word, like as there 
are ſundry other things in the Pannel's depoſitions, whilk are not ſet down 
in that written relation. Firſt, becauſe in all the written relation, no 
mention is made of my Lord Seeforth, or any thing proceeding from him; 
if of nothing from him, why then of the Grounds of the Pannel's repre- 
ſentation, whilk was had from my Lord of Seaforth ? | h 
The Juſtice continues all farther diſ;utation and reaſoning in this mat- 
ter (by reaſon of the lateneſs of the Night) to the Morn the 2d of this 
Month of December, and ordains the Pannel to be returned to Ward, to 
remain therein in the mean time; the Perſons alſo warn'd apud A#a to the 


| morn, all Perſons under the pain of a thouſand Marks. 


Curia Juſticiaria S. D. N. Regis tent” in pretorio burgi de Edinburgh, ſecunmdo die menſis Decembris, Anno Dom. Milleſimo, Sexcente/ima, 
Triceſrmo primo, per Honorabiles & Diſcretos Viros, Magiſtros, Alexandrum Colville de Blair, & Jacobum Robertoun, Advorattim, 
Juſticiarios deputatos nobilis & potentis Comitis Willielmi Comitis de Stratherne, & Monteith, Dom. Grahame, Kilbryde, & Kynpont, 
prefidis ſecreti Concilii & Fuſticiarii generalis dict. S. D. N. Regis, totius ſui Regni Scotiæ, ubilibet conſtitut. Sectis vocatis & 


Curia legitime affirmata. 


Intran' | | 
AMES Lord Uthiltrie, delated of the Crimes foreſaids, contained in 
his Dittay. | 
| Purſuer. 
Sir Thomas Hope of Craighall, Knight and Baronet ; his Majeſty's Ad- 
yocate for his Highneſs's Entries. f 


| Prolocutors in Defence. 
Mr. Robert Nairne, 
Mr. Alexander Pierſon, 
Gilbert Neilſon, 

The ſaid James Lord Uchiltrie by himſelf repeats the former firſt alledge- 
ance, word by word, as it ſtands, and cikis thereto, that he can no ways 
be in mala fide: That the Grounds of his repreſentation preceded not his 
written repreſentation hoc Arguments, as it is alledged, becauſe the Lord 
Rea had omitted in his relation to make mention thereof; whereas my 
Lord Rea's facts cannot make the Pannel guilty fimply ; neither can his 
omiſſions take away the ſtrength of the Pannel's Arguments of his inno- 
cency : For it was the Pannel's part to follow him, and not to lead him 
to reveal aſſertions, and not to indite aſſertions to him. Neither was the 
Pannel under any juſt cauſe of fear that his omiſſion could endanger him 
in the point; becauſe he was conſcious to himſelf, that my Lord Rea 
had told him the grounds of his repreſentation of before, viz. upon the 
14th and 15th days of May, by verbal relations thereof upon the ſaid days. 
The Pannel likewiſe knew that there was a ſecond relation wrote of ſun- 
dry other particulars to be made by my Lord Rea ſubſequent; among the 
whilk he knew the Grounds of his preceding verbal relations of his re- 
preſentation was to be juſtified and cleared. So by theſe reaſons the Lord 
Rea's omiſſion of the grounds of the Pannel's repreſentation out of his 


Advocates. 


ſcriptural relation, eo tempore, can give nojuſt ground to invalid or infringe. 


the truth af the Pannel's aſſertion. That my Lord Rea by verbal relation 
preceding both the repreſentation and that written relation, had told him, 
that the Earls of Haddington and R:xburgh were upon the Council and 
ſecret of the buſineſs informed againſt the 51 Marquis. The ſame laſt 
Argument holds good likewiſe * my Lord Buccleugb; and as to the re- 
preſentation in general, the Pannel declares, That it was written and 
iven in e e of my Lord Treaſurer's inquiry for the Friend- 
ſhip of the Marquis in Scotland by Blood or Intereſt ; whereby conjecture 
might be made of his power 1 24 if his Friends had joined to him. 
And this is clear by the very Writ itſelf, in a a repreſentation, 
and not an information, -accuſation, nor relation. The general {train of 
the Writ likewiſe evidences, that there was no intent by that Writ to 
reflect in any thing concerning the Lord Marquis or thoſe three Noble- 
men. Becauſe the repreſentation containing one ſide and a half of paper, 
that whilk concerns theſe Noblemen originally will ſcarce take up two 
long lines. Whereby it is manifeſt, that the intent of the Pannel was 
more to illuſtrate other things, viz. The alliance and intereſt in blood of 
the Noblemen to theſe firſt four, than any intent of either delating or in- 
ſerting any crime or fact againſt theſe firſt four; but to diſtinguiſh by way 
of narration betwixt the one and the other. And altho' this be ſaid, the 
Pannel atteſts, that the mentioning of theſe Noblemen ſucceeding the firſt 
four, be taken in no evil part, 1 he atteſts no meaning to that effect, 
Whilk the Pannel thinks Chriſtian 8 
Son, his Children's Brother, the prop of 


will not preſume; his Wife's 
is providence under God, and 


of his Wife and Children, the Earl of Caſſils being one; and the Marquis | 


of Huntley his Chief by bis Mother, his good Dame, Brother's Son, who 
ſaved the Pannel's life, and for whom the Pannel has ventur'd his life, 
or any of his; can it be preſumed that the Impannelled would have in- 


tended malice to that Maſs, wherein theſe two helped to make up the con- 
ſtruction? Neither doth it appear by any intent, that any thing was meant | 
confeſſed to be made by ns and that the Lord Rea was not privy ts 


by the repreſentation, but an explanation of Noblemen's power in Sudtland. 
ol. VII. 


| Neither let this be thought any new invention, or new explanation; be- 


cauſe it is mentioned before that alledged by my Lord Advocate in the 
Dittay, and acknowledged thereby; neither can it be preſumed, that theſe 
words, prime Agent and Plotters, can import an information of any thing, 
becauſe all direct affirmations muſt be enunciation, and muſt have /uum 
vinculum to join the Subject and the Attribute together. Which Vinculum 
and connection of it want no enunciation; if no enunciation, no affirma- 
tion, nor lye. But ſo it is, the Words prime Agent have no Vinculum, 
nor the word Plotters ſimply has no Vinculum betwixt them as Attributes, 
and the perſons named as the Subject, and therefore no enunciation, nor 
affirmation, nor lye. And where my Lord Advocate in his Dittay affirms, 
that it is manifeſt by the Pannel's own depoſition, the truth of the Dittay; 
and in the diſpute yeſterday, produces a particular, that the Pannel ſhould 
have deponed, that the Lord Rea ſaid, that he had no certainty of the 
buſineſs; this can no ways fortify the aſſumption of the Dittay. 3 
the Pannel's depoſition ſays not that the Ladd Rea had certainty, but 
whether he had 3 or no, the words whilk the Pannel alledges was 
told to him by the Lord Rea; for the Pannel's depoſition depends not up- 
on a 2 certa, but relatio certa, that he ſpake it to the Pannel as he 
has deponed. As to the third Article of the Dittay, anent the Pannel's 
proceeding and ſpeeches to his Majeſty the 23d of May, to-wit, Sir, ye 
know the buſineſs, but know not the time; Sir, either do, or die; this Ar- 


ticle enforces not upon the Pannel lying to his Majeſty, For the Lord 


Rea, and the Panne] upon his information, both had acquainted his Ma- 
jeſty with the buſineſs, ſo that the Pannel might truly ſay, Sir, ye know 
the buſineſs ; and it is as true, that the Pannel knew not the time. As to 
the words do or die, that is a uſual phraſe of ſpeech, and imports, Sir, ſee 
to your ſafety, till theſe informations had been clear'd, and is of itſelf a 
faithful advice to his Majeſty, and not a malicious Counſel; and advice 
for to prevent the King's Majeſty his harm, and not to draw harm upon 
any other: like as the words themſelves inforces not againſt the Pannel, 
as the Dittay bears; bur does very well admit a harmleſs ſenſe, and ſhould 
be interpret to the beſt meaning the words may admit. Quia de jure etiam 
in dubiis & obſcuris quod minimum & benignius ſequimur. Lege nana & 56 
de Regulis juris; & in ambiguts orationibus maxima ſententia ſſectanda eft 
ejus qui eas protulet. Lege gb. ibidem ; & gquoties idem ſermo duas ſententias 
exprimit, ea potiſſimum accigienda eſt, qua rei gerende aptiar «ft, dabit autem 
operam exprimi reus dicta verba at cui licito; to-wit, the revealing of pur- 
poſes, he heard againſt the King and State, Denique in pœnalibus cauſis 
ſemper benignius interpretandum eſt. And therefore the Pannel's ſpeaking 
and inſiſting with the King's Majeſty to ſee to his own ſafety, ſhould be 
referred to its own cauſe; to-wit, the Pannel's moſt bounden duty and 
tender love to the King's Majeſty, his welfare, and to the State of the 
Kingdom, fearing their faith, upon that relation that had been made to 
him. And alſo fearing his own faith, if that he ſhould have been found 
any ways remiſs or flack in not inſiſting with his Majeſty to prevent thoſe 
evi:s and treaſonable plots, ſo often related and repeated to him; and 
whilk the Pannel then fearcd to have been Treaſon, and to have come 
beyond Sea. And ſhould wot be attributed, as the Dittay bears, to any 
malicious Counſel, or Purpoſe of the Panne], for inſtigating, or ſtirring 
up of his Majeſty, to any ſudden and violent courſe againſt the Marquis's 
life and honour ; as the Pannel atteſted before God, to have been his true 
meaning. Like as he inchis Examination in, June, upon the 21k thereof, 
depones, that upon Sunday Morning, whilk was that day he adviſed. the 
King's Majeſty with theſe former words, was, that he ſhould go to London 
for more ſafety, and that the Pannel had no other end of ſpeaking of the 
words foreſaid. | | 1 

Item, The words de or die, can be no Leaſing, becauſe they are not 
words of affirmation, but of counſel or advice. / | 

As to the Paper of Names, whilk the Dittay affirms ; the Pannel hag 


. 


:, 
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the making theteof nor delivery of the ſame to the Lord-Treaſurer ; it is 
anſwered, theſe words made by yourſelf, is written with your own hand, fo 
purported to be by the Dittay itſelf, in that article anent the liſt of names 
delivered tothe Treaſurer. To the ltr, of the whilk paper. with Pen 
and Ink, and to the inſtant delivery thereof, by the Pannel to the ſaid Lord- 
Teeaf urer, the Lord Rea was not privy, he not being preſent with the Pan- 


that written paper was forged and deviſed by the Pannel. But by the con- 
trary, the Pannel by his depoſition, made the 20th of June, whilk bears, 
that after the Lord Rea had revealed to him the particulars, he defired the 


Pannel to acquaint his Majeſty, or the Lord- Treaſurer therewith ; leav- 


ing to the Pannel his own free-will, whether he ſhould acquaint him there- 
th by word or writ." Et hic maxime ſþettanda «ft ſintentia proferentis, 

Who is no ways contrary to himſelf in his depoſitions ; but whilks both 

ſubſiſts in their own true ſenſe. | 

As to the Article bearing the Pannel in his Examination, being in- 

quired for what cauſe he did name the Lord Marquis to be prime Agent ; 
and that the Pannel affirmed, that he could aſſign no true reaſon nor war- 
rant from the Lord Rea: it is anſwered, that the Pannel is not obliged to 
give any true cauſe, But that the Lord Red's relation to him gualis qualis 
is A ſulkeient Warrant. | 

Secunds, The Pannel's depoſition upon the 24th of June bears the con- 
trary of the ſaid Article, and aſſigns the cauſe to be, that the Lord Rea had 
told him, that the Lord Marquis's followers had ſaid, the intent of the 
Marquis's Levies was to invade Scotland or England. As alſo the Pannel's 
Examination upon the 20th of June purports, that upon the 13th of May, 
the Lord Rea came to the Pannel's chamber, and there putting the Pan- 
.nel in mind of their former ſpeeches, told the Pannel that the purpoſe of 
the Marquis of Hamilton's Levies, as divers of his Commanders and Follow- 
ers had inform'd him, was, that either they ſhould not go out of England or 
Scotland, or if they did, they ſhould return to England or Stotland, and ſur- 
prize the King's Houſes in Scotland, viz. the Caſtles of Edinburgh, Strive- 
ling and Dumbarton, and fortify themſelves in Leith, under the pretence of 
training, and ſhould take Berwick, and ſo march forward into England. 
and that the intention ſo to do, was, as the Lord Rea faid, that he was ſo 
informed, and as the depoſition in itſelf bears, | 

Tertio, The Lord Red's written relations of divers perſons diſcourſes to 
the ſame purpoſe, of the whilk he was informed by themſelves ; whilks 

written relations, although they be written on the 18th of May laſt, yet 
are of matters and — that paſſed long before, and related of before 
to the Pannel by word, by the ſaid Lord Rea. 

Duarto, Ihe Lord Rea at his ſirſt l his Majeſty in this buſineſs, 
in the Pannel's hearing, being aſked of the King's Majeſty, why he had not 
told his Majeſty ſooner of it; the ſaid Lord Rea anſwered, becauſe it con- 
cerned ſo near the Marquis of Hamilton, who was ſo near to his Majeſty ; 
he was afraid to communicate the ſame to his Majeſty immediately, as the 

ſaid Lord Rea's depoſition taken upon the 21ſt of June purports. | 

Item, The Lord Rea's depoſition made upon the 21ſt of Fune, wherein 
he depones, that he ſaid he ſhould bring as honeſt a man as himſelf, that 
would tell to the Lord Marquis's face more nor the Lord Rea would do; 
ſo all that the Pannel ſpake herein, was by Information, and ſo therein is 
no Forger, nor maker of Leaſings. 

Item, The Pannel's depoſition, taken upon the 20th of June, bearing that 
the Panncl told the Lord-Treaſurer, That the Lord Rea told him, he had 
yet more, and would ſay ſo much, as the Lord Marquis would not have 
a face to deny it; whilk the Lord Rea then preſent affirmed, in ſo much 
as the Lord- Treaſurer ſaid, then is the buſineſs at an end, there needs no 
more writing. And this Article before repeated, the Pannel affirms, that 
the Lord-Treaſurer of England heard theſe words, and did affirm the ſame 
before the King's Majeſty and Council of England, upon the peril of the 
Pannel's head. | 

Item, As to the Article bearing the Lord Rea's declaration upon the 21ſt 
of June, that he knows nothing againſt the perſon of the Lord Marquis, 
but that the Marquis was as good a Subject as any the King had: it is 
anſwered thereto by the Pannel, that his depoſition and repreſentation de- 
pends not upon the Lord Rea's knowledge, but upon his relation made to 
the Pannel. And that declaration of the Lord Rea's takes not away the 
relation made by him to the Pannel, and doth not infer making and forg- 
ing of Leaſings in the Pannel without warrant from him; this ſpecially 
being conſidered, for weakening and infringing of the Lord Rea's oppo- 
ſitions to the Panne!'s depoſitions, that my Lord Rea having ſaid theſe 
words in preſence of the Treaſurer of England, and juſtified by the Lord- 
Treaſurer of England, in preſence of his Majeſty and Council of England, 
that the Lord Rea would ſay ſo much, as the Marquis ſhould not have the 
face to deny it ; and now he ſays that he knows nothing anent the Mar- 
quis's perſon : whilk are contradictory to himſelf, and renders himſelf not 

lufficient to improve the Pannel's depoſitions, 
ſtem, Here the Pannel, in this place, repeats the objections of the nul- 
lities, made againſt the Lord Rea's depoſitions, ſo far as the ſame may be 

prejudicial to the Pannel. 
I1em, As to the Article, bearing that the Pannel being aſk'd, by what 
warrant, he call'd the three Earls Plotters; and that he anſwer'd that the 
Lord Rea had told him, that the Lord Seaforth had affirm'd to him, that 
the Earls of Melros and Roxburgh were acquainted with the particulars and 
ſecrets of that buſineſs ; declaring therewith, that the Lord Rea had affirm'd 
the ſame to him, before he gave in the paper of reprefentation to my Lord- 
Treaſurer. Albeit the Lord Rea, by his depoſition the 24th of Fune, de- 
Clar'd, that the firſt time the Lord Seaforth had ſpeech with him, anent 
the ſaid two Earls, and their being privy to the Marquis's buſineſs, was 
upon the Monday after the Marquis's coming out of Scotland, and not be- 
fore; and ſo after the repreſentation given in to the Treaſurer upon the 
16th of May, containing the names of the Plotters and Actors; at whilk 
time the Pannel could not truly affirm any information from my Lord Rea: 
to the whilk it is anſwer'd by the Pannel, that he, by his depoſition made 
the 24th of June, has declar'd, that all the underſtanding the Pannel had 
in the huſineſs, came to him from the Lord Rea, alſo by his depoſition 

the 20th of June. 
item, The Lord Red's granting of the ſpeech himſelf, anent the two 
Earls, makes preſumption againſt the ſaid Lord Rea, likewiſe for the time, 
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nel at that time; but does no ways enforce, that the names and matter of 


Rea told him, anent the Earl of Buccleugh, is not ſimply, but cum cauſa, 


whilk if it ſhould now take place, and begin a preparative againſt the Pan- 
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Pa dicta facta preſu & trabuni ſe cum ſuis circumſtuntiis: neither i 
3 Lo! un that there 2 rag of-ſpirit — 
Pannel, as to preis what the Lord Rea ſhould make to him ſo long before, 
Quod non pri ſumitur, ſed præſumptio, pro eo ef1, quod maxime of ſecundum na- 
turam toto; titulo de preſumptionibus. And ſo this article enforces not 
againſt the Pannel, that he is maker, and forger, becauſe the Lord Rea de. 
nies not ſimply, but the time of the Pannel's depoſition thereanent, whilk 
is no Leaſing. | e oft: þ Fe 6h 

Item, The Pannel in his Examination upon the 20th of Fune, inthe courſe 
and order of the depoſitions thereof, whilk is the order of time, before the 
article anent the repreſentation of the liſt of names to the Lord-Treaſurer; 
he depones, that the Lord Rea had told him, that he had ſpoken with the 
Lord Seaforth, and had underſtood that from him ; whilk general has no 
other meaning but that whilk is particulariz'd, by the ſaid Lord Rea's Ex- 
amination upon the 24th of June; in that article thereof, bearing that the 
Lord Rea did affirm to the Pannel, that he heard the aforeſaid report of the 
two Earls, before the Pannel made or deliver'd the paper of repreſenta- 
tion, | 705 

Item, The Lord Rea's depoſition upon the 24th of June, bears not the 
Lord Rea to deny, that he did affirm to-the Pannel, that he heard the 
report of the ſaid two Earls from the Lord S-aforth, before the Pannel made 
or deliver'd the paper of repreſentation to the Treaſurer. But purports, 
that the firſt time that the Lord Seaforth had any ſpeech with the Lord Reg, 
touching the two Earls, their being privy to the particulars and ſecrets of 
the Lord Hamilton's buſineſs, was upon Monday after the Marquis's com- 
ing from Scotland, And fo that the Lord Scaforth had not ſpoken with the 
Lord, Rea thereanent at that time; whilk is nothing to the Pannel, 
whether the Lord Seaforth had ſpoken with the Lord Rea or not. But 
denies not the foreſaid report of the two Earls made by the Lord Rea 
to the Pannel, whilk the Lord Rea did then affirm, that he had the 
ſame by information of the Lord Seafortb; neither is the Pannel obliged 
to make good the Lord Rea's warrant herein, that the Lord Rea had 
the ſame by information of the Lord 7 * but the queſtion is, if 
the Pannel heard the ſame from the Lord Rea, before the giving in of the 
repreſentation to the "Treaſurer. Whilk the Pannel affirms and abides at, 
conform to his depoſitions, made upon the 20th and 24th of June, as ſaid 
is. 

Item, The Pannel here alſo repeats all the objections againſt the Lord 
Rea's depoſitions, ut ſupra. 

Item, Anent the Article, bearing, the Lord Rea to have told the Pannel, 
that he could not gueſs who elſe ſhould have been in the plot, unleſs it 
were the Lord Buccleugh; and that the Lord Rea, who by his depoſition 
upon the 24th of June depones, that the Pannel, and not he, did name the 
Earl of Buccleugh, as one would take arms in Scotland to aſſiſt the Marquis: 
It is anſwered thereto, uf ſupra, that the Pannel by his depoſition has de- 
clared, that all the underſtanding he had in the buſineſs, came to him 
from the Lord Rea; as the Pannel's Examination bears, and whilk he 
abides at as molt true, 

Item, The Pannel's depoſition upon the 24th of June, bearing the Lord 


bearing the Lord Red's reaſon, wherefore he named him: and whilk reaſon 
in ſubſtance is granted by the Lord Rea, although with ſome diverſity of 
words, at the leaſt not denied in his Examination upon the 24th of Fune. 
And therefore, the ſaid Lord Rea's depoſition affirming the reaſon, but 
denying the naming the ſaid Lord Buccleugh, ought not to be credited in 
his denial ; but the Lord Rea's affirming of the reaſon, inforces upon him 
the naming of the ſaid Earl. Quia ratio confeſſa dicti preponderat & præ- 
ſumit contra proferentem. | 

Item, The Lord Ræa's ſpeeches to the Pannel, anent the Lord Buccleugh, 
though conjectural, neceſſitate the Pannel to the reprefentation, and reveal- 
ing of the ſame to his Majeſty ; eſpecially ſeeing the Lord Rea ſtrength- | 
eneth the ſame with reaſon os he ſo ſpake, to wit, that he heard | 
the Lord Buccleugh ſpeak terrible and preſumptuous words againſt the 
King's Majeſty, at his own table in Holland; as the Pannel's depoſition 
upon the 24th of June purports, and whilk is granted by the Lord Rea 
himſelf in ſubſtance, at the leaſt not denied. 

Item, The Pannel repeats here again all his objections againſt the Lord 
Rea's depoſitions ; and alledges that it was never heard nor practis'd, that 
a ſubject being neceſſitate by the Law, to reveal what may concern the 
King or State, and revealing the ſame with his informer therein, and con- 
ſtantly abiding thereat, and willing to maintain the ſame by any trial or 
torture, that the revealer, upon the party's denial, ſhould be called in 
queſtion of his life, or the ſame any ways work againſt the revealer. And i 
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nel, the ſame were to give way and occaſion to all treaſonable exploits; 
and that ſecurely, becauſe none would or durſt reveal the fame, 

And further, where it is affirm'd by the Dittay, that in the lift preſent- 
ed by the Pannel to the Lord- Treaſurer, there is deſign'd the Earls of 
Haddington, Roxburgh and Buccleugh to be Plotters ; the Pannel had ground 
to make the relation, no ways affirming any thing poſitive; becauſe in 
the Pannel's depoſition made the 24th of June, being examined and aſked 
why in the aforeſaid paper, he makes the ſaid Earls plotters; 

It is anſwered in thedepoſition, that the Lord Rea had told the Pannel, 
he could not gueſs who elſe ſhould be in the Plot, unleſs it were the Earl 
of Buccleugh ; whilk word Plot, having had relation to the Earl's buſineſs, 
muſt alſo have relation to the other two Earls, ſeeing they were ſpoken 
of all at one time. | 

It is anſwered by his Majeſty's Advocate, firſt, to the firſt Article of 
the fifth exception, anent the purging of the Pannel's ſpeech to his Ma- 
jeſty, upon the 17th of May By this word that is ſubjoined, as the 
Pannel is informed, whilk the proponer for the Pannel will have to be 
repeated in all the ſubſequent paſſages concerning the buſineſs; firſt, that 
this word, as he is informed, cannot purge him, becauſe he received no 
poſitive information from the Lord Rea againſt the Marquis, nor no war- 
rant to call him Party, Prime Agent, and to affirm to his Majeſty ths 
buſineſs was known; to whilk laſt he ſubjoins his Counſel, very danger- 
ous for the life and eſtate of the Marquis; whilks three are conjoin'd to 
infer againſt the Pannel, an exceeding of the relation made to him by 


the Lord Rea, and the exceeding of it, with the Peril of the Noble- 
| man, 
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he is inform'd, upon the 17th of May; and the ſpeech of the known 


accuſed, be in their own nature criminal, they cannot be purged by a 


— 


man; his life and eſtate; there being neither word nor paſſage in the 
Neu's written relation, whilk may either warrant their ſpeeches, or 
aer them dy conſequence. And in matters of this high ſtrain, as of 
ade no illation by conſequence is permiſſable, but upon the peril of 
him that infers. For in all the written relation there is not a direct word 
ſpeken againſt the Marquis, neither by David Ramſay, nor by Mr. Ro- 
zr Meldrum; but allanerly ſome mad and frantick ſpeeches utter d by 
Meldrum upon his own imagination, or wiſh to have it ſo, for diſturbance 
of the eſtate, by expreſſing the manner how ſuch an enterprize, ac- 
cording-to his fooliſh opinion, might be performed ; but not one word or 
ſyllable, that Meldrum heard it from the Lord Marquis, or from any who 
declar'd «they heard the Marquis ſpeak it. And as to David Ramſay, the 
word that is in his relation, is anent the Marquis's miſcontentment, 
and all the Marquis's aim was to uſe his Levy for the protection of Reli- 
on; whilk aim and intention the Lord Rea, after his coming to Eng- 
Fond, clearly underſtood by the Lord Marquis himſelf; who employ'd 
him to be a Colonel in his company, and gave him this aſſurance, that he 
that would hazard with him in that glorious buſineſs for aſſiſtance of the 
King of Sweden, ſhould make uſe of him, with the hazard of his fortune 
and eftate : and none of theſe paſſages will quadrate with thoſe ſpeeches 
ſpoken by the Pannel to e e That it was a Treaſon, an odious 
Treaſon, and the Lord Marquis Party, as the Pannel was inform'd; and that 
it was the filthieſt Treaſon that ever was intended, and that the Pannel was 
ſorry that any Scotſman ſhould have fallen into it, it being a ſhame to the 
whole Nation : whilk is a poſitive affirmation, not as the Pannel was in- 
formed, but as he himſelf did infer, upon the relation made to him by 
my Lotd Rea, who would give the Pannel no aſſurance he had any certain 
round, whiik is manifeſt by the Pannel's depoſition upon the 20th of 
me laſt. And as to the relation, albeit it avow'd with theſe words (as he 
Is inform'd) could give the Pannel no warrant to expreſs theſe poſitive 
ſpeeches to his Majeſty, upon the 17th of May; ſo far leſs to the other of 
rime Agent, and known buſineſs, with the ſubſequent counſel. Fir/t, 
333 they are politively ſpoken without adjection, (as he is inform'd), 
and where the proponer for the Pannel urges that theſe words as he is 
informed, muſt be repeal'd in all ſubſequent paſſages; that has ſome 
probability, in unico continus actu, vel unica ſcriptura. But here the 
Acts are diverſe, the days diverſe, the expreſſion of writing diverſe, 
the liſt being upon the 16th of Hay; the ſpeech with the King, as 


buſineſs with the Council being upon the 22d of ay: and theſe three 
taken covjundtim evidently charges the Pannel with the exceſs of his 
duty. For he did all his duty that was required of him, as a faithful 
ſubj<&t, when upon the 15th of May, whilk preceded all the expreſſions, 
he came to the Lord- Treaſurer and told him, that he had a buſineſs to 
reveal concerning his Majeſty, and whilk (as he ſaid) concern'd the Mar- 
quis of Hamilton's actions, and that he had the ſame of the Lord Rea; 
after the whilk, he had no neceſſity as a loyal ſubject, to go further. And 
yet he goes on to the expreſſion of all theſe ſpeeches, and adds thereto his 
dangerous Counſel to his Majeſty ; whilk can have no reſpect to the Lord 
Rea's relation, nor to the Pannels' duty in revealing of it. And where 
the Pannel would purge his giving in of the liſts firſt, hecauſe it is not an 
enunciative ſpeech, quia caret vinculo; this is contrary to the repreſenta- 
tion, bearing the vinculum is the Marquis of H.milton as prime Agent; 
and this word ig muſt be repeated in the ſubſequent word Plotters; the 
ſentence being, tne Earls of MMrlros, Roxburg',, and Bucdengh Plotters, 
Whilk is a ſentcice that has a clcar ſigniiication, affirming the attribute 
Plotters upon them three, in as evident and clear ſignification, as the 
clauſe ſubſequent, whilk names the whole Noblemen adherent by 
blood. 
And where it is alledg'd, that albeit the Pannel named the Lord Mar- 
quis prime Agent, he did allanerly upon intention to diſtinguiſh the Mar- 
quis, and the other three Earls from theſe of their Adherents in blood; 
and urges that this intention ſhould be charitably expounded : 

It is anſwered, that crimen vel delictum non pote/t purgari bona intentione. 
And if the points contained in the Dittay, whereupon the Pannel is 


good intention, nor yet by a proteſtation adjected, the time of the doing 
it. But the intention, with the fact and deed, are both alike judged pdious, 
and puniſhable. Et nunquam preſumitur bona intentio niſi probetur, ad 
eluendum crimen ; as it is inſtanced, by Jul. Clarus de injuriis, tu mentiris 
ſalva reverentia. This inſtance being adduced, whilk by the opinions of 
all the Doctors cannot excuſe the committers of the injury, and much leſs 
in this Dittay ; whilk contains Injuriam capitalem, ſtriking upon the life 


and fame of the Noblemen. Nam qui defamat, jugulat pluſyuam maledicto quam | 


in manu injuria eft qui fic incidiatur, ut nota et iamad poſteres tranſeat, quad /t 
ſæpe eundem cidere and charity can have no place here, without the offence 
of Juſtice, whilk craves the due punithment from the offender. And where 
it is alledged, that the Pannel had no warrant, both to name the Marquis 
prime Agent, and the Earls Plotters, by a verbal relation from the Lord 
Rea, there can be no reſpect had toa verbal rclation, except it were proven 
to the Judge, eſpecially in a matter zante atrocitatis. Neither can the Pan - 
nel alledge to a verbal relation, to colour his behaviour therewith ; becauſe 
the Pannel affirms, that thir verbal relations were made upon the 14th 
and 15th of May; whilk precedes the relation exhibited in Writ, upon 
the 18th of Jay. In the whilk relation there is not a ſyllable of the three 
Earls as Plotters ; albeit in the relation there is mention made of the 
ſpeeches ſpoken by the Ear! of Roxburgh to the Lord Rea. And the 
Pannel having given in his liſt upon the 16th of May, and knowing the 
peril of adding or paring to that, whilk was related to him in 
a matter of this importance; wailk ſhould have been as tenderly handled, 
as the life, honour and ſafety of our gracious Sovereign upon the one fide; 
and the care to eſchew the branding of Noblemen with the odious aſper— 
tion of his Treaſon, did require of him, on the other part: And cannot 
pretend a colour of excuſe by the omiſſion of the names of the laid three 
Earls in the relation given in upon the 18th of May thereafter: ; ſpecial! 

ſeeing the relation in effect was his own deed ; becauſe he brought the 
Lord Rea to his Majeſty, to make the relation. And the Lord Rea, in 
his relation to his Majeſty ſpake never a word of the three Earls; nor 
yet the Pannel in his relation to the King's Majeſty, and the Lord-Trea- 
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ſurer, ſpake not a ſyllable thereof: whilk is clear by the Pannel's depo- 


ſitions upon the 20th of June, which bears his relation, made in preſence 
of the Councillors his Examinators; wherein is no word, of the three Earls. 
And likewiſe by the Examination of the Lord Rea upon the 21ſt of June, 
which is ſuch like; and when his Majeſty had remitted the Pannel and 
the Lord Rea to the Treaſurer, who directed them to draw up the Lord 
Rea's relation in Writ ; the Pannel confeſſeth, that he and the Lord Rea 
went home, and ſat up all night; and that the Pannel, after the Lord Rea 
had put the relation in writ, did write the ſame over with his own hand, 
out of the Lord Rea's papers. And yet not a word of the relation of the 
three Earls; which would not have been omitted, if it had been truly 
done. And where the Pannel pretends, that the omiſſion thereof was in 
reſpect that the relation contains allanerly that which was related by the 
Lord Rea upon the 13th of May; but not that which was upon 14th and 
15th of May; which was learned of the Lord Seaforth; that alledgeance 
hath no warrant of the relation, nor yet any appearance at all ; becauſe 


in the Pannel's Examination upon the 20th of June, the Pannel doth con- 


deſcend of that which was done upon the 14th and 15th of May; but not 
one word of the Earls, albeit in that ſame Examination he makes men- 
tion, that the Lord Rea had ſpoken with the Lord Seaforth. And ſic-like, 
in the Examination of Donald Lord Rea, upon the 21ſt of June, 1631, and 
alſo the Pannel's own depoſition foreſaid; that the Pannel two days after 
the relation, which behoved to be upon the 20th of May (relation being 
upon the 18th), the Pannel brought the Lord Rea to the "Treaſurer, and 
cauſed him to ſubſcribe his relation; at which time the Pannel told the 
Lord-Treaſurer, that the Lord Rea had more to ſay : whereupon the Lord 
Rea being aſk'd what it was, and wherefore detained, the Lord Rea an- 
wered, that he had ipoken with the Lord Seaforth, and had ſundry parti- 
culars from him, which he did not tell to the Lord Uchiltrie in parti- 
cular, but generally affirmed to him he would ſay more. But one or two 
days after, the Lord Rea went to the Earl of Seaforth, and then told che 
ſame, firſt to the Pannel. And that the Pannel, upon the Sunday of the 
Morning (which was the day of the Marquis's returning from Scotland) 
he had told the Lord- Treaſurer theſe particulars, ſpoken by the Lord Sea- 
forth, and therewith alſo of the Marquis's return: whereby it is clear, that 
as nothing is contained in the relation touching the three Earls, neither 
in the verbal relation to his Majeſty and Lord-Treaſurer, nor in the 
ſubſcribed relation; ſo the ſpeeches thereanent ſpoken by the Lord Rea 
to the Pannel, was not till eight days after giving in of the liſt. 

And where it is alledged by the Pannel, that as the Lord Rea's fact can- 
not burden him, far leis his omiſſion ; it is anſwered, firit, it muſt bind 
him, becauſe he has named him to be his Author: and whercin he is not 
his Author, the Panne] himſelf muſt needs be the forger. And next, 
becauſe the relation in effect is the Pannel's own deed, as ſaid is; and as 
to the purgation of the ſpeeches, that the bulineſs is known, Sir, either 
do or die; that the ſame muſt be interpret ſecundum communem uſum loquendi; 
and to mean as mickel as, ſee to your own ſafety: it is anſwered, that 
they muſt be taken properly, and not improperly, and mult be ruled by 
the preceding ſpecches of the party and prime Agent; as if the Pannel 
had ſaid to any perſon, this man flew your father, do er die, In the 
which cafe, the words would not be exponed ſafety, but revenge : and 
where it is alledg'd 9d in dubiis benignior fieri debet interpretatio; this 
rule of law has only place in contradictibus, fed non in criminibus, precipue 
atrocioribus, as this is. But it is urged, hic ſumus in facto licito; but it is 
anſwered, hic in maxime ill:cit9, Becauſe there was nothing required of 
the Pannel, but to reveal (whilk was done of before); and whatever was 
done after the revealing, that might tend to the hurt of the reputation of 
the Noblemen, or touch them in their life and eſtate, was altogether un- 
lawful and capital; and the unlawfulneſs is manifeſt, by the ſubjoining 
of that pernicious Counſel, to do or die: whilk is not of the nature of a 
relation, but of the nature of the inſtigation, of a ſovereign Prince to a 
dangerous act, tending to the deſtruction of the lite and honour of them, 
againſt whom the Counſel is given; and by their anſwers, the whole ob 
jections made againſt the particulars of the libel are ſolved. To the 
which is added, the Lord Rea's declaration by Oath, freeing the Marquis, 
his Maj-ſty's Letter of the 29th of June, ſent down to the Council, de- 
claring the Lord Marquis, and the ſaid three Earls of Haddingten, Rox— 
. burgh and Buccliumb (to be as his Majeſty knows them to be) as good 
and faithful Subjects as any within his Majeſty's Kingdoms; and de- 
claring his Majcily's reſolution, to have thole who have given falſe in- 
formation againit them, to be puniſhed. Aſter the which, did follow 
his Majeſty's Letter of the date of the 24th of September, for trying and 
cenſuring the Pannel, upon. the particulars given forth by him againſt the 
Noblemcn : wherein the Pannel, notwithſtanding of all his purgations, can 
have no juſt warrant againſt the Marquis, ſpecially in the two laſt points of 
prime Agent, and known buſineſs ; nor pretext againſt the Earl; of Had- 
dington and Roxburgh ; but (by the Pannel's confcihen) leaſt of all againſt 
the Earl of Buccleugh, againſt whom he had nothing but a gueſs by his 
own confeſſion, and yet he makes him Plotter. 

It is duplyed by Mr. Robert Nairne for the Panncl, that this Dittay 
conſiſts upon three deeds done and committed by the Pannel, together with 
his intention in the doing of them. As to the Pannel's intention, that 
it was not of purpoſe of making any Leaſing, againſt the Act of Parlia- 
ment, but to the revealing of an alledged Treaſon againſt his Majeſty ; the 
revealing whereof was neceſſitate by that addition adjoint ta the Jaſt Act of 
Parliament libclled ; for obedience of the whilk Act, the Panncl did what- 
ever was done in this buſineſs by him, and that the firſt part of the Dittay 
is not relevant againſt the Pannel, to infer the puniſhment libelled againſt 
him, is clear, by retorting of the argument aſter this manner: A deed 
commanded by the Act of Parliament, cannot infer a puniſhment by the 
ſame Act of Parliament; true it is, that the firſt deed contained in the 
aſſumption of this Dittay was commanded by the Act of Parliament, 
imponing a neceſlity to all hearers of treaſonable ſpecches againſt the King 
or State to reveal the ſame: Ergo, he did the fame lawfully. Whereas it 
is alledged in the Dittay, that by and after the information which the 
Pannel had by relation, he has exceeded in the particulars expreſſed in 
the Dittay. And firſt, in the firſt particular, at the doing and ſpeaking 
whereof by and after the anterior information, which the Pannel had 
received, the Lord Rea his Author was preſent ; „ho being inquir:d 8 | 
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by his Majeſty, way he was ſo long in revealing of the alledged Treaſons ; 
he anſwered, That he was afraid to do the ſame, in reſpe of the nearneſs 
betwixt his Majeſty and the Marquis: So that that which the Pannel 
did for Obedience to the Law, and his Author being preſent beſide him, 
is no ways relevant to infet the Puniſhment of Leafing- makers againſt him 
contained in the Act of Parliament. Like as alſo the ſaid Lord Reg, after 
the ſaid Relation to his Majeſty being remitted to the Lord- Treaſurer, de- 
tlared that the Marquis was Party; and further ſaid, That he would cauſe 
as honeſt Men as the Lord Nea himſelf to affirm the ſame. Fe 
Whereas my Lord Advocate, in his Reply, quarrels the former Words 
ſitively ſet down, and not by Relation; it is duplyed, That the Form 
Br the Speech is not in queſtion here, but the Matter; for albeit, that the 
Pannel had feported in other Words, or by a Deſcription, or Paraphraſe, 
that which thy Lord Rea related utito him, without changing or altering 


of the Subſtance, commits no Fault, nor cannot be accounted therefore a a 


Leaſing- maker. And here the Proponer repeats the Words contained in the 
Relation and Depoſitions, which he remits to the Judges Conſideration. 
And to the ſecond Part of the Subſumption, anent the Delivery of the Lift of 
Names to the Treaſurer, it is anfwered, That that Patt of the Dittay is moſt 
irrelevant, and cannot be ſubſumed upon the Propoſition of the Indict- 
ment ; for to reaſon thus, all Leafing-makers ſhould be puniſhed. True 
jt is, that the Pannel has wtitten, and delivered a Liſt of Names to the 
Treaſurer: Ergo, he ought to be puniſhed, is an evil Argument, which 
js remitted to the Judge, except it had libelled, that the ſaid Lift con- 
tained Leaſings, which is not libelled. And albeit it had been libelled, 
it is alledged, that the ſaid Liſt of Names as it is ſet down, contains no 
Purpoſe, for it is not written therein, prime Agent and Plotters in ſuch a 
Treaſon ; not only indefinite prime Agent and Plotters, And if the Pur- 
ſuer will force theſe Words, to this alledged Treaſon contained in the 
Relation, the Pannel then will repeat theWord uſed of before (as he is in- 
formed). And here alledges, that it is as leſome, or rather more leſome 
to the Pannel, to erk true Words for the Pannel's good, nor to the Pur- 
ſuer of the Dittay, to erk others for his Accuſation. And albeit the ſaid 
Words had bees adjected, whereby the Sentence might have been filled 
againſt the Pannel; yet he cloſes himſelf with the Relation made by the 
ſaid Lord Rea verbally, before making of the written Relation. And where 
jt is diſputed, that there cannot be a verbal Relation here reſpected ; it is 
anſwered for the Panne], that it is clear, that the written Relation we 
learned of the Marquis's Servants and Followers tantum. 

And further alledges, That the Diſputation of the Time of the giving 
in of the Liſt upon the 16th Day, and the Time of the ſpeaking of the 
Lord Rea with the Lord 1 upon the 21ſt Day, is no ways relevant 
nor material; it being confeſſed, at the leaſt not denied by my Lord Rea, 
that he had related of the three Earls to the Pannel: For the Deed being 
conſtant, the Circumſtance of Time is not ſo material, and cannot be 
preſumed that the Pannel ſhould have any Knowledge thereof; who had 
of before been very long abſent, and no ways intereſted in their Advice, 
and altugether ignorant of them; could of himſelf without any Informa- 
tion, named the ſame Perſons whom the Revealer was to name, and none 
other. 

It is anſwered by his Majeſty's Advocate, That he oppones the Dittay, 
with the Reply made to the former Defences. 

Laſth, It is alledged for the Pannel, That as it cannot be proceeded 
againſt the Pannel here in Scotland, but conform to the Laws and Statutes 
of England, the Place of the Pannel's alledged "Offence, and according as 
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19. The Trial of Jumes Lord Uchilde, = 


| 


6 Car. 1. ( 280) 
| the Fa is puniſhable, or not puniſhable, and more and leſs puniſhabie 
in the Kingdom of England; ſo there can be no legal Accuſation- inſtitute 
or Jaid againſt the Pannel here in Scotland for the ſaid Facts and Deez 
but upon the Laws of England, or at leaſt upon the Common Law. And 
true it is, that the Dittay is not founded upon the Laws of England, nor yet 
upon the Common Law; but upon the municipal Laws of Scotland, and 
Acts of Parliament thereof: And therefore the Dittay is no ways relevant, 
| ſubſuming and concluding upon the Acts of Parliament; mentioned in thy 
Propoſition of the Dittay. ; 

Item, If the Relevancy of the Dittay all be ſuſtained, it is alledged, 
that there can be no Pain inflicted, but that whereby the ſaid Facts ang 
Deeds are puniſhable by the Laws and Statutes of England, or by the 
Common Law, and no ways by the Pains mentioned in the ſaid Acts of 
Parliament. Quia judex origints vel domicilii non pateff punire ſubditum de. 
_—_— extra territorium; nifi ſecundum pornam impoſitam & jure communi 
vel fatutis Loci in quo deliquit, nen autem ſecundum ſlatuta iffins Loci orifini 
vel domicilii. Jul. Clarus, Quæſtio 85. | 

To the whilk it is anſwered by his Majeſty's Advocate, That the fir 
Part of the Alledgeance is altogether unreaſonable and abſurd; and as to 
the ſecond Part of the Alledgeance, it is anſwered, That the Pannel, being 2 
8 by Birth, and alſo guead domicilium being reſident, by his "Lady 
and Children in Scotland; and having committed the Crime libelled againſt 
four Noblemen in Scotland; he muſt be ſubjeR not only to the Laws of 
the Kingdom, but to the Pain and Puniſhment contained in the Laws: 
like as his Majeſty by his miſſive Letter has ordained him to be tried and 
cenſured by the Laws of the Kingdom. And where it is alledged, that 
he is only puniſhable by the Pain inflicted in England, where the Crime is 
committed; and for this alledges Jul. Cl. in his 85th Queſtion ; firſt Fu. 
lius Clarus in that Place calls the Matter diſputable, & egere decifione Cæſa- 
rea: Next, he adduces the Number of Doctors, confficting in divers Opi- 
nions pro & contra. And in the End he feems himſelf to incline to the 


puniſhment Loci deliti, And after it, cites Marianus in cap. Peſtulaſti ex- 


tra de foro competenti : qui dicit generaliter eſſe communem conclufionem, quod 
delinquens debeat punire pena impeſita a Statutis Lact in quo delinquens punitur. 
And this laſt Speech after his own carries communem «þinionem, for his 
own is only given, ad cautionem, to free the Judges from Inquiſition of 
Law. From whilk the Juſtice- General is well warranted, by his Ma- 
jeſty's Letter commanding the Pannel to be judged, conform to the Lays 
of the Kingdom. 

And further, it is granted by Jul. Clar. to the which the Proponer af. 
ſents in his Acceptation, quod poſſet delinguens punire pœna juris communis 
vel pœna loci ubi delinguitur. But fo it is, that by the Common Law, Ca- 
lumniatores puntuntur pœna talicnis, lege quiſvis Cad. de Calumniatoribus, no- 
vella Leonis 77. Lege finali Cod. de accuſationibus Leg. 38. digeſt, de penis, 
And Cicero in his Fragments cites the Law in his Twelve Tables, in theſe 
Words: Neſfræ inguit, doudecim tabulz cum per paucas res capite ſanxiſſent in 
his hanc ſanxiendam putaverint ; ft quis acta guad infamiam N Aa- 
gitiumve alteri, & præterea atrox injuria, de jure communi punibilis ęſt pœra 
mortis. Jul. Clar. Quæſticne 8 3. numero 9. The Juſtice continues this 
Diet with all further Diſputation and Reafoning in this Matter, to the 


Morn the third Day of December inſlant; and ordains the Pannel to be 


returned back to his Ward, therein to remain in the mean time. The 
Perſons of Aſſize warned thereto, apud acta, as of before, ilk Perſon under 
the pain of one thouſand Marks. 


Curia Jugticiaria S. D. N. Regis tent” in prætorio burgi de Edinburgh, tertio die menſis Decembris, Anno Dom. Mille/imo, Secenteſino, 
Trigeſimo primo, per Honorabiles & Diſcretos Viros, Magiſtros Alexandrum Colville de Blair, & Jacobum Robertoun, Advocatum, 
Fuſticiarios deputatos nobilis & potentis Comitis Willielmi Comitis de Stratherne & Monteith, Dom. Grahame, Kilbryde, & Kynpont, 
præſidis ſecreti Concilii ac Fuſticiarii generalis dict. S. D. N. Regis, totins ſui Regni Scotiæ, ubilibet conſtitut. Sectis vocatis & Curia 


legitime aſſir mala. 


Intranꝰ 


AMES Lord Lebilirie, delated in the Crimes foreſaid, ſpecified in 
his Dittay. 
Purſuer, : 
Sir Thomas Hope of Craighall, Knight and Baronet ; Advocate to our 
Sovereign Lord tor his Highneſs's Entries. 
Prolocutors in Defence. 
Mr. Robert Nairne, 
Mr. Alexander Pierſon, 
Gilbert Neilſon, 


Advocates, 


Tt is duplyed by the ſaid James Lord Uchiltrie himfelf, being entered up- | 
| pore, the Particulars of what the Pannel had ſpoken; neither did he at 


on Pannel anent the firſt Part of my Lord Advocate's Reply, bearing, that 
the Clauſule, as he was informed, can no ways be repeated in the Parti- 
culars. And although the Pannel ſo ſaid, yet he has no poſitive Infor- 
mation from the Lord Rea; it is anfwered, the ſame ought to be repelled, 
becauſe of the Clauſe (as the Pannel was informed) purported in the Dittay 
3tſelf: For the Pannel in that whilk is the ſame, and Strength of the whole 
Dittay, is neceſſarily underſtood, and ſhould be repeated in all the ſubſe- 
quent Paſſages of the Dittay ; becaule it is waricus ans continuatuss And 
whilks whole three Parts of the Subſumption, as they are uſed conjunctly 
by my Lord Advocate againſt the Pannel; fo the Pannel alledges that theſe 
Words, as he is informed, contained ig the general, muſt be underſtood 
and repeated in all the three ſeveral Parts of the Subſumption ; as being 
the Sum of all, whilk is after alledged, or was after imparted by the Pan- 
nel, and ought ſo to be underſtood. And where it is alledged, that where 
the Pannel, although he ſaid, as he was informed, yet it is no poſitive In- 
Formation from my 8 Rea, to ground a poſitive Aſſertion ot the whole, 
contained in the Dittay. 
It is auſwered thereto, He had poſitive Aﬀertions and Information guoad 
relationem ; ſed quoad veritatem he was not bound to have it; fic-like many 
Parts of his Affirmations would be beſt cleared by the confronting of the 
Pannel and his Informer, whilk was never yet done. Neither are the 
chief of the Pannel's Affirmations, alledged by my Lord Advocate, ſimply 
taken, poſitive Affirmations, but with Interpretations, Conſtructions and 
Gloſles, dipping in mentem of the Pannel: To which God is his only 
udge, and It is an hard Matter by preſumed Conſtructions, to draw the 
Laage to the Queftion of his Liſe; Nam non preſumuntur delicta, ſed pro- 
bantur. The Pannel refers himſelf to his Depoſition, in ſul/antialibus, 


» 
— 


* 


| undenied by the Lord Rea, as is clear by the Pannel's former Exceptioss. 


Whercas my Lord Advocate mentions the Madneſs and fooliſh Imagina« 
tion of Meldrum, as the Lord Rea's Author of the Speeches; firſt, the 
Pannel proteſts, he urges nothing againſt thoſe Noblemen from himſelf, 


| ab origine. But he adheres to the Relations of the Lord Rea, verbal and 


by Writ; neither difputes he againſt Meldrum's Sufficiency, or for it; but 


that Meldrum's Words, related to him by the Lord Rea, gave him juſt 


* — 


— 


— 


Ground of revealing. And as to the Words alledged, related by the Pan- 
nel to the King, anent the odiouſneſs of the Matter, and the Lord Mar- 
quis as Party; this can no ways be laid to the Pannel's Charge as a Fault, 
much leſs as a Crime capital, becauſe the Informer, viz. the Lord Rea, 
was preſent at the Diſcourſe; and related himſelf to the King, eodem tem- 


that time oppoſe him, or contradict him in one Circumſtance, whereby 


the Pannel was bona fide exonered, and therefore ought not now to be laid 


to his Charge. And further, in the Time of the Pannel's relating his own 


| Words, the Pannel zffirms, that he did it with Tears coming over his 


Checks, no Sign of Malice, or ſowing Sedition, in expreſſing theſe Words 
to the King, like as his Majeſty bare record thereof, before the Council 
of England, the Impannelled being preſenr. 

And to that Part of my Lord Advocate's Reply, anent the Lord Mar- 
quis to be prime Agent; the Pannel repeats the firſt Member of his Du- 


| ply, together with the Impannelled's former Exceptions thereanent. 


And where my Lord Advocate aftirms, that the Pannel did his Duty 
ſufficiently in the firſt Diſcourſe, and might have acquieſced there with 
Duty ; the Pannel affirms, that he could not, becauſe all the time, from 
the 13th of May to the 20th, it was afus continuatus, by conſtant Informa- 
tion running from the Informer to the Pannel ; and fo required a conſtant 
Duty, whilk he durſt not omit, neither with Safety nor Duty. And this 
is clearly by my Lord Rea's own Depoſition ; who affirms the relating of 
ſeveral things, in ſeveral Days and 1 imes, and is manifeſtly proven by 
the Pannel's own Depoſitions. 

And where my Lord Advocate refuſes to the Pannel the Exception of 


| Charity, anſwering, That crimen non poteſi purgari bona intentione, A 


where there is crimen /mplex. But where there is tantum crimen, by Con- 
ſtructions, Periphraſes, and Gloſles, ſapra mentem, yea, contra mentem of 
the Pannel ; there Charity juſtly may be admitted: For a good Intention, 
as it will not purge a manifeſt Crime, neither ſhould the wreſting of the 


Pannel's Intention inforce a Crime, and ſo not debar Charity. Fe” 
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And where my Lord Advocate doth urge againſt the Pannel's defaming 


- of the Noblemen, it is anſwered by the Pannel, that the firſt Author 


miſt be the defamer, and not the revealer; the whole matter of the pre- 
tonded defamation, being original acts of the Lord Rea's guod defenſorem, 
on Panne, and not Acts of the Pannel ; as it is evident, by the Pan- 


2 


nel's two depoſitions, the Lord Red's firſt depoſition the 21ſt of May, 


where the ſaid Lord Rea doth acknowledge the examination of the Pan- | 
nel, taken the 20th of June, to be true in all points, ſo far as the ſame 


concerns the knowledge, words and acts of the {aid Lord Rea; upon the 
explanations then following. By which explanations, and notwithſtand- 
ing thereof, there is ſubſtance enough in the Pannel's depoſition, to 

ve that the Lord Rea, and not the Pannel, was Author to the whole 


matter of the pretended defamation. And whereas my Lord Advocate 
' would in his reply ſeem to queſtion the verbal relations, flowing from 


the Lord Rea to the Pannel ; to this the Pannel oppoſes his own depo- 
fition, and the firſt article of my Lord Rea's examination formerly cited, 
wherein the Lord Rea ratifies the Pannel's verbal aſſertions : if he ratifies 
them, they muſt be in rerum natura; if they be, my Lord Advocate's 
aſſertion is not relevant. And where my Lord Advocate alledges the 
leaving forth of the Lord Ræa's verbal relation, out of his repreſentation 
in writ, given in to the Lord-Treaſurer; the Pannel repeats his excep- 
tion made thereanent of before. And to all my Lord Advocate's diſ- 
courſe to that effect, containing one ſide of paper, the Pannel oppones 
his firſt anſwer, and his depoſitions,” and the Lord Reg's relations, and 
his examinations agreeing thereto, And whereas my Lord A1vocate 
would bind the Pannel to anſwer for the Lord Rea's omiſſions, becauſe 
the Lord Rea is his Author; the Pannel being fitting behind at the time 
of the expreſſion, can hardly find means to be perſuaded that it came from 
his Majeſty's Advocate ; and oppones and repeats the Pannel's exception 
herein. And where my Lord Advocate, upon theſe words, ye know the 
buſineſs, and not the time (do or die), ſays, that theſe words ſhould have 
a proper interpretation ; which is, ſays he, to be a Counſel given by the 
Panne], for ſubverſion of the Marquis's honour and eſtate : the Panne! 
anſwers thereto, that he adheres to his exception already alledged ; and 
ſurther adds, that the Lord Rea ſaid to the Pannel that Sunday morning, 
that the Lord Seaforth had ſaid to the Lord Rea, their purpoſe was to 


take the King, the Queen, and the Prince: and fo the information be- | 


ing given to the Pannel, furniſhed to the Pannel great cauſe of fear, and 
his fear the reaſon of the expreſſion of theſe words, of adviſing the King 
to prevent his danger; as the Pannel had formerly adviſed my Lord- 
Treaſurer of England, to adviſe his Majeſty to retire to Whitehall from 
Greenwich, as to a place of more ſafety. 
nel's depoſition the 20th of Func, ratified by the Lord Reg in the firſt Ar- 


ticle of his Examination the 2 iſt of June. 


And where my Lord Advocate alledges, that the Lord Rea and his 
Majeſty's Letter frees the Marquis of Hamilton, and the other Noblemen, 
by the Lord Red's Oath : i 

It is anſwered thereto by the Pannel, that the Pannel doth not charge 
them; he only charges the Lord Reg as his Informer and Author, hum- 
bly atteſting, that in what eſſential points the Lord Rea is contrary to the 
Pannel, he does the Pannel wrong : and therefore the Pannel'declares, 
that whenſoever it ſhall pleaſe his Majeſty to permit the Pannel and the 
Lord Rea to be confronted, or if then upon difference, the matter be 
not cleared of the Pannel's innocency ; the Pannel is ready to hazard his 
life in a duel, to the glory of God, and to the clearing of the truth of 
this buſineſs, his Majeſty commanding the ſame, with a proteſtation, 
that he carries no malice to the ſaid Lord Rea, If the buſineſs be not de- 
cided by this, or that if his Majeſty is pleaſed to admit torture before a 
duel-trial, the Pannel is ready with him to bear out the torture, and to 
be try'd thereby, with the ſaid Lord Rea, and let the truth then appear : 
waich if it be not then, whenever it ſhall pleaſe God to call the Pannel 
to bear teſtimony thereof with his blood, if God be not gracioully pleaſed 
to bear him up in it, let men ſo conceive: and if God bear him out in it, 
then will he be found meet after his death, to have bcen an honeſt man, 
and his Blood ſhall be required of the takers thereof. 

My Lord Advocate, before any anſwer to be made by him to the Pan- 
nel's former duply, produced his Majeſty's Letter ſent down to the Lords 
of his Majeſty's Privy-Council, of the date of the 2gth of June, 1631, 
and defired the ſame to be judicially read, of the whilk the tenor follows. 


To our right truſty and right well- beloved Couſin and Counſellor ; 
to our right truſty and well-beloved Coufins and Counſellors; to our 
right truſty and well-beloved Counſellors, the Viſcount of Duplin, our 
Chancellor; the Earl of Menteith, Preſident of our Privy-Council ; 
and to the remanent Earls, Lords, and other of our Privy-Council, of 
our Kingdom of Scotlaxd.” 
Sic ſupraſcribitur, 

Charles R. | 
R let truſty and right well-beloved Couſin and Counſellor, and right 

truſty and right well-beloved Couſins and Counſellors, and right 
truity and well-beloved Counſellors, we greet you well. Whereas we 
are informed of a practice in appearance fo pernicious, and nearly 
concerning us, as we would not but take ſome trial thereof, both 
by ourſelf, and ſome of our Council, appointed 5 us for that 
purpoſe, But in the mean time, becauſe of ſome ſiniſtrous rumours 
maliciouſly diſperſed thereupon, to the prejudice of our right truſty 
and right well- beloved Couſins and Counſellors, the Marquis of Ha- 
„ milton, and the Earls of Haddington, Roxburgh, and Buccleugh, and 
© ſome others; leſt the like reports be brought unto your cars, we 
© have thought good hereby to declare, that no tonly we have found by 
© the trial we ourſelves have taken, that they are altogether innocent and 
& clear thereof; but likewiſe that the prime informer thereof hath now 
{© cleared them upon Oath, teſtifying them (as we know them to be) as 
good and faithful Subjects, as we have in any of our Kingdoms. And 
for the buſineſs itſelf, whenſoever it ſhall be fully tried, we will there- 
c after expreſs our further pleaſure concerning others intereſted therein, 
according as we ſhall find juſt cauſe, either in puniſhing any perſon 
* 2 ſhall be found guilty, or in puniſhing any perſon that ſhall be 
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And this is clear, by the Pan- 


For Calumnies and ſlanderous Speeches, &c. | 
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found to have given falſe information. And whereas we have formerly 


* by our Letters recommended unto you, our right truſty and right well. 
beloved Couſin the Marquis of Hamilton, for furthering the ſpeedy levy 
<* and tranſportation of his men with all poffible diligence; theſe are avain 
© to require you to contribute the beſt help that your authority or endea- 
* yours can afford for that effect. Whereof, both out of the regard we 
© have to him, and to that employment, being very confident of your 
e beſt care; we bid you farewel. From our Court, at Greenwich, the 
«© 29th of June, 1631.“ | F 

After reading of the which Letter of his Majefty, it is anſwered by my 
Lord Advocate, that the urging of the Pannel to have the words (as he 
is informed) to be repeated in all the reſt of the Dittay, wants all reaſon; 
the points of the Dittay bearing relation of ſeveral deeds done in ſeveral 
times. And where it is alledged by the Pannel, that theſe words, as he 
was informed, were true, quad relationem & gquoad veritatem, there was no 
neceſſity: It this were true, the Dittay were eluded, for the Pannel is 
not accuſed of a Leaſing in reſpect of the verity of the matter related, but 
in reſpe& of his diſcrepance from his Author, and that he affirms more 
than his Author, and with greater certainty than his Author: and that, 
not content with both theſe two exceſſes, he follows it out to the very 
point of execution, which is evident in the point of certainty, by theſe 
words ſpoken to his Majeſty, the br/ineſs is known, whilk is more certain 
by the oppolition of the uncertainty of time only, which redoubles the 
certainty of the buſineſs. And in the point of execution, by that perni— 
cious and cruel Counſel, ds or die e the effect of which pernicious Counſel, 
if (od in mercy had not diſpoſed the royal heart of dur wiſe and gracious 
Sovereign, would have produced more lamentable effects, nor could be 
quenched with the pity of tears ſhed by the Pannel. And the conferring 
of the Lord Rea (whom the Pannel calls the prime Author) with himſelf, 
in the progreſs of his behaviour, will manifeſt the Pannel's guiltineſs of 
the points of the Dittay, wherein he is accuſed: for the Lord Rea, who 
behoved to have greater certainty than the Pannel, never proceeded to the 
points of poſitive Party, prime Ag: nt, Plotters; and to ſay to the ſu- 
preme ſovereign Prince, that the buſineſs was known, in all which points 
the Pannel has involved himſelf ; but che Lord Rea was content to reveal 
the reports made to him by David Ram ſay, and Mr. Robert Meldrum, to 
the Pannel, without adding or paring. And when the Pannel, upon 
the 22d of May, which was the day of the Marquis's returning from Scot— 
land to England, came to the Lord Rea, and told him, that he had been 
with the Lord- Treaſurer, and acquainted him with the paſſages, which 
he had from the Lord Seaforth, and of the Lord Marquis's return, and 
that he had conceived, that it might be dangerous at that time for his Ma- 
jeſty ; for the which cauſe the Pannel in his depoſition ſaith, that he. 
did adviſe the King to remove from Grecntuich, to Il hiteball or Lon- 
don; my Lord Rea anſwered, that the Pannel had dons evil therein, for 
there was no ſuch ſuddenneſs to be feared: yct notwithſtanding hereof, 
and that his Author had reproved his raſhneſs, the Pannel went theres 
after and attended his Majeſty at dinner, and at the end of dinner ſpake 
theſe words of the certainty of the plot, uncertainty of the time, and 
added the Counſel. Like as the Pannel being aſked, hereupon granted 
that he met with the Lord Rea upon that Sunday the Marquis came to 
Court, and alſo that he met with the Lord-Treaſurer; and counſell'd his 
Majeſty's removing from Greenwich to Lon4on. But denies that the Lord 
Rea ſaid, that he thought it was evil done. Notwithſtanding hereof, the 
Pannel went thercafter and attended his Majeſty at dinner, ſpake the 
words and gave the Counſel; like as his Majeſty being ſomething wakened 
by that feartul Counſel, ſent for the Lord Rea, and did acquaint him, that 
ſome preſent danger was ſuggeſted to his Majeſty, upon the Marquis's 
returning. To the which the Lord Rea anſwered by Oath, that he knew 
nothing againſt the Marquis, for any thing he knew, but that he was as 
good a ſubject as any his Majeity had. 

And where the Pannel would labour to free himſelf, by denying the 


| Counſel given to him by the Lord Kea; it cannot be a warrantable ex- 


cule, except he would prove that his Author adviſed him todo it : which 
is improbable, ſeeing the Lord Rea, his Author, neither did it, nor allow- 
ed of its being done by the Pannel. And where it is alledged by the Pan- 
nel, that he had ſufficient warrant from his Informer, he cannot affirm it, 


as being contrary to the relation made by his Author: which is not a ſyl- 


lable of the Marquis as prime Agent, nor of the three Noblemen as 
Plotters. And whatever the Pannel did after the diſcovery of the bu{t- 
neſs to the Lord- Treaſurer, which was upon the 15th of May; it was the 
Pannel's own word, work and dced, as the giving in of the liſt, ex- 


_ preſſing the certainty of the plot, and urging the putting in exccution, 


] 
( 


— 
— — 


| 


— 


| 


And where the Pannel alledges, that all was done upon a good intention, 
and that God is only Judge of the mind ; it is true, where the mind is 
not revealed by ſpeech or act puniſhable of the Law ; but if either ſpeech 
or deed be done againſt the Law, the pretext of the mind will never ex- 
cuſe it. g 

And albeit it be true, as the Pannel alledges, ud delicta non præſu- 
muntur ſed probantur, yet it is as true, Quod in deliclis preſumitur dolus niſi 
probatur contrarium. And in the caſe of this Dittay, we have a Law pro- 
hibiting Leaſings and Calumnies under the pain of death; and ſeeing by 
the Ditiay, there are three particulars libelled, which his Majeſty in his 
Letter of the date of the 29th of June, has called falſe informations, and 
which directly fall within the compaſs of the Law, as reflecting upon the 
life, honour and eſtate of the Noblemen; the Pannel's excuſe by inten- 
tion is too ſlender, to free him from the puniſhment of the Law. And 
where it is alledged by the Pannel, that he has named his Authors, and 
that he was preſent the time of his relation, and did not contradict him 
therein, which the Pannel alledges for a ſufficient ground of his exone- 
ration; the contrary is true: for the Lord Rea, in his examination upon 
the 21ſt of June, doth acknowledge the Pannel's examination to be 
true in all points, ſaving the explanations thereafter ſubjoined, But this 
approbation cannot exceed the ſubject; and alſo the ſubject mult be re- 
ſtricted according to the conditions of the explanation; but fo it is, that 
in the Pannel's examination, which is approven by the Lord Rea; there 
is not one ſyllable of the Lord Marquis as Party or prime Agent, or of the 


three Noblemen as Plotters. | 
© 0 And 
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And therefore that falls not within the compaſs of the approbation, 
and where it may a pear that in the Pannel's examination 0 the 20th 
of June, tis granted, that on Monday the 16th of May, he deliver d to the 
Lord- Treaſurer the liſt of names; that is not a part of the Pannel's rela- 
tion approven by the Lord Rea: but it is the Pannel's anſwer to an inter- 
rogatory, aſked of him by the Counſel, which could have no reſpe& to 
the Lord Rea's relation. Like as the Pannel being examin'd thereupon 
the 24th of June, grants that the liſt was made by himſelf: and that 
the Lord Rea was not privy to the making thereof, which is alſo con- 


feſſed by. the Lord Rea. himſelf in his examination the 21ſt of June, 


1631, and laſt article thereof. Wherein he depones, not only that he was 
not acquainted with the liſt of names deliver'd to the Lord-Treaſurer, 
but, that he had nothing to do therein; which both excludes the con- 
courſe of the making of the liſt, and his knowledge of the purpoſe of 
it. And where it is alledged by the Pannel that after the revealing to the 
ag wi he could not abſtain from the remanent paſſages of his 


ehaviour, becauſe it was adus continuatus by the Lord Rea to the Pannel, 
from the 13th of May to the 20th of May; it is anſwered, that after the 
firſt revealing, the Pannel had no more to do in the neceſſity of duty, 
becauſe his Author was revealed: and whatever followed after diſcovery 
made by the Pannel, would have tied the Author and not the Pannel; 
there being no Law that might have puniſhed the Pannel for ſhifring his 
courſe after the revealing. But there being manifeſt hazard and danger 
in Law, to follow further after the revealing of the buſineſs, which the 
Author thought neither clear nor certain; and the Pannel not being con- 
fcious upon what mind the Lord Rea made his firſt Information to him, 
which might very readily have been upon malecontentment, grudging 
and malice, his credulity to him was cruelty aginſt the Noblemen. And 
his going forwards after the revealing, was a manifeſt engagement of him- 


ſelf, in the malice of the Author, and drawing upon himſelf the opinion 


of greater. 
And where it is alledged by the Pannel, that his Behaviour cannot be 


counted in the nature of Leafings, puniſhed by Act of Parliament, but 
allanerly by way of illation and ſiniſter conſtruction; the contrary is clear, 
by the three points of the Dittay. And the Purſuer, in his reply, has 
moſt juſtly challenged thePannel as a defamer of Noblemen ; becauſe their 
fame, honour and credit was unblameable before fit was taxed by the 
Pannel ; and the Lord Marquis brought under danger of the loſs of life, 
honour and eſtate. | 
And where it is pretended by the Pannel, that the cauſe of his ſpeaking 
of theſe words to his Majeſty, upon the Sunday of the Marquis's coming 
to Court, was becauſe the Land Rea told the Pannel that the Lord Seza- 


forth had aſſured him, that the Plot was for taking off the King and the 


Queen; firſt, that excuſe has no warrant from the Lord Rea's depoſition; 
next, in that ſame conference betwixt the Pannel and the Lord Rea upon 


the ſaid Sunday, the Lord Rea told him it was an idle fear; and thirdly, it 


cannot be a pretext, becauſe that paſſage of the taking the King and 
Queen, is contained in the relation made by the Lord Rea upon the 18th 
of May; and ſo cannot be pretended as a new information lately come to 
his knowledge, to waken the Pannel to ſuch a pernicious Counſel. And 
this ſhall ſuffice for anſwer to the Duply, which is cloſed with that which 
is contained in the Reply ; that the Pannel had no warrant of his ſpeeches 
and proceedings poſitive againſt the Marquis ; nor colour of warrant 
againſt the three Earls, and neither warrant nor colour at all againſt the Earl 
of Buccleugh, againſt whom the Pannel, by his own confeſſion, had nothing 
but the gueſs of the Lord Rea; which the Lord Rea not the leſs refuſes, 
and affirms to be the nomination of the Pannel. But howſoever it is only 
a gueſs, by his own confeſſion, from his Author, and yet in his liſt he 
makes him a Plotter. And albeit the like evidence of the Pannel's Ca- 
lumnies againſt the other two Earls being undoubted, as having no war- 
rant at all from the Lord Rea's relation, wherein there is no ſyllable of 
theſe Noblemen ; and that the excuſe made by the Pannel of a verbal re- 
lation by the Lord Rea, has no probability, and alſo is contradicted by 
the Lord Rea, being poiſed thereupon : Yet in theſe two Noblemen the 
Pannel covers himſelf under the ſhadow of a verbal relation, againſt that 
which himſelf diew up in writing; but in the Lord Buccleugh's he is ex- 
cluded from all verbal relation, in reſpect of his own depoſition, where- 
by he is manifeſtly convinced of incurring the puniſhment of the Acts of 
Parliament, whereupon the Dittay is formed, as having named him Plot- 
ter, when by his own depeſition he grants it to be a gueſs of the Lord 
Rea. 

It is quadruply'd by the Pannel, that for anſwer to the Triply, made 
by the Lord Advocate his Purſuer, he repeats and oppones his de- 
fences contained in the former exception and duply. And further the 
Pannel adds, that where it is objected by my Lord Advocate againſt the 
Pannel, that he had no ground nor cauſe from the Lord Rea's relation, 
from the Pannel by word, to call the two Earls of Haddington and Roxburgh 
Plotters ; but by the contrary, that the Lord Rea refuſes and denies the 
ſame; again the which objection, the Pannel does repeat and adhere to that 
article of his ſecond depoſition, dated the 24th of June in theſe words fol- 
lowing : he ſaith, the Lord Readid affirm to the Examinant, that he had 
the foreſaid Report, anent the Earls of Melros and Roxburgh, from the 
Lord Seaforth, before the Pannel then examined, made or delivered this ſaid 
Paper or Lift to the Treaſurer. And in the article preceding, in the ſame 
depoſition, the Pannel affirins the Lord Rea told him this; whereby it 
evidently appears by the two articles joined together, that the Pannel had 
ground for that part of his repreſentation. | 

And whereas it is affirmed by my Lord Advocate, that the Lord Rea 
denies the ſame, this comparing of the Pannel's aſſertion, and the words of 
the Lord Rea's denial together, the Lord Rea's words will be found to 
import no direct nor clear denial; the Pannel affirms that the Lord Rea 
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told him, that the Earl of Seaforth told him, that the ſaid two Earls wen 
upon the ſecrets of the buſineſs of the Marquis; my Lord Neu's word 
in his denial bearing, that the firſt time the Lord Seaforth had any ſp N 
with him, touching the ſaid Earls of Haddington and Roxbirgh, their bein 
privy to the particulars and ſecrets of the Lord FH:milten's buſineſs, was 08 
the Monday after the Marquis's —_— out of Scotland. The Pannel 4. 


— 


_ 


tirms, that the Lord Rea told him ſuch a thing; the Lord Nea ſays, th 
Lord Seaforth ſpake not to bim any ſuch matter before ſuch a day; how 4 
theſe two agree, or contradict one another? The Pannel affirms the 
Lord Rea told him; my Lord Rea affirms my Lord Seaforth told him 
not ſuch a my before ſuch a day: what is that to the Panne] if 
the Lord Szaforth had never told that to the Lord Rea, the Lord Rea 
might have told it to the Pannel for all that? And where it is alledged 
for the fortifying of the Triply by my Lord Advocate, that the Lord 
Rea in his depoſition, denieth that he was acquainted with the lift of 
names, delivered by the Pannel, or had any thing to do therein; the Pan- 
nel affirms, that this eludes not the particular words concerning the two 
Earls; becauſe of the denial of the general lift, wherein they were in- 
groſſed: for the manner of the diſcovery was left to the Pannel, when the 
direction of the diſcovery was given him. And ſo it was not needfy] 
that the Lord Rea ſhould be acquainted with the Papers, with the Pen 
the Ink, the Hour and the Manner of the writing; becauſe that was left 
to the Pannel. Neither can the general denial of cn piece of Paper take 
away the Pannel's teſtimony of the certain, determined, condeſcended up- 


-on by word. And for his word that he had no hand therein, is not meant 


de materia, affirmed by the Pannel, reported to him againſt the ſaid two 
Earls; becauſe he grants the ſubſtance in the preceding depoſition made 
by him thereanent. And as to that relation by that liſt, concerning the 
Earl of Buccleugh as Plotter, for defence of the Pannel's depoſition, it is 
produced in theſe words, bearing, And further ſaith (to wit, the Pan- 
* nel), that the Lord Rea had told him, he could not gueſs who alſo 
© ſhould be in the plot, unleſs it were the Lord Buccleugh ; of whom the 
Lord Rea ſaid, he heard him ſpeak terrible words againſt the King, at 
his own table in Holland. There it is affirmed, that he ſuſpe&ed the 
Lord Buccleugh to be upon the Plot: if ſuſpected to be on the Plot 
by the Lord Rea, and told by him to the Pannel; the Pannel- was 
neceſſitated to reveal the ſame, yea in iiſdem terminis, to reveal him to 
be a Plotter; whom he ſaid, he ſuſpected to be upon the Plot. To 
this my Lord Advocate objected, my Lord Rea's denial, which are 
in theſe Words: That the Pannel and Lord Rea having ſome ſpeech 
together, who might be look'd for in Scotland to take arms; the Pan- 
nel, and not the Lord Rea, named the Lord Buccleugb. Whereupon the 
Lord Rea told, that at the ſiege of the Buſſe, the Lord Rea heard the 
Lord Buccleugh uſe ſome words, whereby the Lord Rea took the Lord 
Buccleugh to have come malecontent out of England. In this preſumed de- 
nial, there is contained a diſcourſe betwixt the Pannel and the Lord Rez, 
as the Lord Rea alledges. And in this diſcourſe, that the Pannel ſhould 


have named the Lord Buccleugh, and not the Lord Rea; this naming, is 


a naming in the reſpect of time firſt or laſt ; for the Lord Rea grants that 
he did name the Lord Buccleugh, becauſe of the laſt words of that clauſe; 
ſo that his denial reſpects only priority of time, but no ways the Pannel's 
aſſertion; for not a word of his aſſertion is denied. But by the contrary, 
for corroboration of the Pannel's juſt ground, concerning the Earl of Buc- 
cleugh; the Lord Rea makes addition of more nor the Pannel had re- 
membrance of; and fo fortifies his affirmation, and proves no denial 
thereof. | | | 

The Pannel adds further, for eluding of the miſtaking of theſe his 
words, Sir, we know the buſineſs, but not the time, therefore do or die, It is 
affirmed by the Lord Rea, that he did hear of his Majeſty, that there was 
a danger ſuggeſted to him; which danger my Lord Advocate alledges to 
have come from the Pannel's words. If a danger but by the Kin s ſelf 
apprehended, then not a perſecution, for a danger imports defanſve re- 
medies, and not violent and malicious attempts; yea, it imports and im- 
plies a preventing, and not a perſecuting. And laſtly, it clearly confirms 
the mentioned intention of the Pannel's expreſſing of thoſe words, which 
was to prevent his Majeſty's danger. This the Pannel's alledgeance, is 
cleared in the Lord Rea's depoſition, made the 21ſt of June; yea, this is 
my Lord Red's relation, to whom the Pannel never ſpake, ſince the Pan- 


nel and he entered to their Trial. As for the words, Sir, we know the 


buſineſs infallibly, this is no lye; becauſe the Pannel and the Lord Rea was 
at his Majeſty's ten days before, and affirmed the ſame: the Pannel by 
relation from the Lord Rez, and the Lord Rea from others, and ſs that is 
no lye. And that the Pannel did not know the time, it is alledged jn the 
contrary, Ergo, not no lye. As for the words de or die, by my Lord Ad- 
vocate's declaration, it is but concilium pernicioſum. And that it is not men- 
dacium, neither can it be made nor interpreted mendacium, by any probabi- 
lity or ſenſe, and no malicious Counſel, as is alledged againſt the Pannel; 
conſidering the Pannel's declared intent, and the Lord Rea's before-men- 
tioned examination, wherein it is called a danger, ſo not a lye, and there- 
fore not rightly ſubſumed. 

My Lord Advocate repeats his former replies and triplies, and deſires 
my Lord Juſtice to cloſe this proceſs, ſo that there be no further diſpenſa- 
tion or reaſoning herein, till anent the relevance or irrevelance of the In- 
dictment. The Juſtice by Interloguitor declares the proceſs to be cloſed ; 
and continues Interloguitor upon the alledgeances proponed by the Pannel 
againſt the Dittay, and Anſwers made thereto by his Majeſty's Advocate, 
to Medueſday next, the ſeventh of December inſtant ; the perſons of Aſſize 
warned apud Acta, to compear the ſaid day in the hour of cauſe, ilk per- 
= under = _ ue a thouſand Marks. And ordained the Pannel to 

returned to Ward, therein to remain in the mean time: whereupon 
my Lord Advocate aſked Inftruments, 1 


Curia 


eee e e cf 5 . 


- ito the hands of the Purſuivant, with four of his aſſiſtants, as I was 
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es Fafticiaria $ D. N. Regis tent in prætoris burgi de Edinburgh, ſeptinb die menſis Decembris, Auno Dom, Aillghmo, Sexcente/imo, 


T-irelimo prime, per Honorabiles & Diſcretos Viros, Moagiftros Alexandrum Colville de Blair, & Jacobum Robertoun Advecatum, 


© Jufttciarios deputatos nobilis & potentis Comitis Willielmi Comitis de Stratherne & Menteith, Dom. Graham, Kilbryde, & Kynpont, 


.. of Prefidis ſecreti Concilii & Jufticiarii generalis dict. S. D. NV. Regis totius Regni ſui Scotiæ, ubilibet conſtitut. Secbis vocatis & 
. » Curia legitime aſſit mata. | | | | | 
© Jatran' | | ed before them, till the firſt day of February next. Whereanent the ex- 

AMES Lord Uchiltrie, delated of the Crimes foreſaid, mentioned in | tra of this Act ſhall be unto them a Warrant, extraditum de libris actorum 


his indictment, f ſeereti Conſilii S. D. N. Regis, per me Jacobum Prymroſe Clericum ejuſdem, 
5 ſub mers ſigno & ſubſcriptione manualibus, eee Jacobus Prymroſe. 


; | ir dber | According to the which Act of Council, Warrant and Coe oo" af Gs 
. : ke. * „ Ad.] therein contained, the Juſtice continues all further Trial and Proceeding 
Sir 85 ge of by - 06 Aged and Baronet 3 his e Ay againſt the ſaid James Lord Uchiltrie, upon the Crimes aforeſaid, unto the 
yocate for his Hig 46520 | ſaid firſt day of February next to come : And ordained him to be taken 
9 | back again to his Ward, therein to remain in ſure firmance, till the ſaid 
Prolocutors in Defence; day. The whole perſons of Aſſize, called upon by their names, are of 


Mr. Robert Nairn. new warned, apud Adta, to compear before his Majeſty's Juſtice, the ſaid 
Mr. Alexander Pierſon. { . Advocates, firſt day of February next to come, in the hour of Cauſe; ilk perſon under 
Gilbert Neilſon. | the pain of one thouſand Marks. Whereupon my Lord Advocate aſked 
| Inſtruments, Extractum de libris actorum adjournalis S. D. N. Regis, per me 


1 | | DS Johannem Bannatyne, Clericum deputatum honorabilis viri, Dom. Georgii 
Juſtice be ry a LE of bis Matt * poo App Body Elphingſton de Blythiſwood, militis, Cleric 3 principalis dicti 
ation of this Diet, and of all further Trial or Proceeding againſt him, S. D. N. Regis, & dictorum Curiarum, Teftan, his meo figno &. ſulſeriptione 


a ! 2 libus. 
the Crimes contained in his Dittay, to the firſt day of February | 77974 ; 6, 
3 to come; of the whilk Act of Council the tenor follows : Apud Ha- Sic Subſcribitur, 
Ivrudhouſe ſexto die menſis Decembris, Anno Dom. Milleſimo, Sexcenteſimo, Johannis Bannatyne Clericus deputatus Clerici Juſticiariæ Generalis 
Jriceſimo primo. The Lords of the ſecret Council, for ſome ſpecial cauſes |. S. D. N. Regis, Teſtan. his meis figno & ſubſcriptione. 


end conſiderations, ordains and commands his Majeſty's Juſtice, Juſtice- X | 
Clerk and their Deputies, to continue all farther Trial and Proceeding 1 The Lord Uchiltrie appearing on the ſaid 1ſt of Feb. was ſentenced to 
againſt James Lord Uchiltrie, upon the Crimes whereof he has been accuſ- | perpetual Impriſonment *. 


« *® The Lord Uchiltrie, a Man of a ſubtil Spirit and good Parts, had not thoſe endowments of his mind been ſtained with ſome ill Qualities; his Malice againſt the Marquis 
« of Hamilton was hereditary, he being the Son of Capt. James Stewart, who in King James's minority, when the Hamiltons were groundleſsly and in a mock Parliament at- 
« tainted, carried the Title of Earl of Arran, and poſſeſſed their Fortunes.” Burnet's Memoirs of the Dukes of Hamilton, p. 11, and 12. where herelates the whole bufineſs ; 
and page 12. ſays, “ This was a Calumny, than which Hell could not have forged a fouler, for Lord Uchiltrie jndged that this would infallibly have produced one of two ef- 
« fects, either raiſed ſuch a Jealouſy in the King's thoughts, as to have quite ruin'd the Marquis, ſince few Miniſters are proof againſt ſuch whiſpers, or at leaſt it would have 
« ſtopp'd his Voyage for a while, till he was tried, and the ſmalleſt delay in that would have ſcatter'd his Soldiers, (which the King was to ſend under the Marquis's com- 
« mand, to aſſiſt the King of Sæveden to recover the Palatinate) fo that this deſign failing, in which his Honour was now ſo far engag d, a ſtain ſhould lie on him through all 
« Hu. Lord Weſton carried this ſtory to the King, whether provoked to it out of hatred to the Marquis, or mov'd from his zeal and duty to the King, ſhall not be de- 
« termined 3 though the laſt was pretended by him, in many of his Letters to the Marquis, But his Majcſty knew the Marquis too well, and underſtood all his motions and 
« the progreſs of this Affair, too exactly, to give any credit to this Forgery. And page 13. © But the Marquis was not able to lie under ſuch terrible Imputations, where- 
«fore he preſſed that Uchiltrie might be put to it, to prove what he had alledg'd : but all he offered againſt Ramſay was only a preſumption, which Ramſay denied, and Rea 
« .firm'd; fo that they were both put under Bail, and nothing appear'd that did touch the Marquis: for though Ram/ay had been as guilty as the Lord Rea call'd him, that 
« left no Imputation on him, ſince none can be made anſwerable for thoſe they employ, unleſs it appear that they followed the Inſtructions given them. So the Marquis was 
« diſpatched to Germany. Lord Uchiltrie had charged the Marquis with Treaſon, and failing ſo totally in his Probation, was ſent down to Scotland to be tried, where he had 
« 2 legal and free Trial for his falſe Charge before the Juſtice-General, and ſuch Aſſeſſors as were appointed to ſit with him, by the Privy-Council : and had the Marquis 
4 repaid him in his own Coin, he could not have eſcap'd capital Puniſhment. Buthe was ſatisfied with his own juſtification, and ſuch a Cenſure put on the Calumniator, 
« 25 might deter others from the like Attempts. Wherefore he was condemn'd to perpetual Imprifonment in Blackne/s Caſtle, and he continued there for twenty Years.”: 


1 * — * 
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XX. The Trial of Yon Tillarn and John M barton, for Printing and Publiſhing Seditious 


Books. In the Star- Cbamber, Feb, . 1637. 13. Car, I. . ue e. 
A cc of Her brat £2 7 Mes . Suu... e, cas 2 3. 
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The Lord Archbiſhop of Canterbury. Lord Cottington. 5 
The Lord-Keeper, Lord Coventry. Lord Newburgh. 

The Lord-Treafurer, Biſhop of Londin. | Lord Chief-Juſtice Bram/lon, 
*Fhe Lord Privy-Seal, Earl of Mancheſter, F Sir Henry Vane. 

The Earl-Marſhal, Earl of Arundel, I Mr. Secretary Cooke, 

The Earl of Sa'iſbury. Mr. Secretary Mindebant. 
Tue Earl of Dorſet. Judge Jones, and others, 


[Written by John Lilburn,] | | 


PON' Tueſday the 11th or 12th of D:cember, 1637, I was treacherouſ- | ſaw them there; and if you pleaſe to go thither, you may buy an hundred 
ly and Jucaſly betrayed (by one that J ſuppoſed to be my friend) | of them at the Bookſellers, if you have a mind to them. Have you ſeen 
the Unbiſboping of Timothy and Titus, the Looking-glaſs, and a Breviate »f the 
walking in Seperlane with one 1 Chillurne, ſervant to old Mr. John Biſhop's late Proceedings ? Yes, I have, and thoſe alfo you may have there, 
karton, in Beto-lane, a Hot- preſſer. if you pleaſe to ſend for them. Who printed all thoſe Books? I do not 
And about twelve of the Clock the next day, I was committed to the | know. Who was at the charges of printing them? Of that I am igno- 
Gateh:afe, by Sir John Lamb, the Prelate of Canterbiry's Chancellor, with | rant, But did you not ſend over ſome of theſe Books? 
others, without any examination at all, for ſending of factious and ſcan- Lilburn. I ſent not any of them over. Do you know one Harguſi there? 
ealcus Books out of Holland into England. And having not been at the | Yes, I did ſee ſuch a man. Where did you ſee him ? I met with him one 
foreſaid priſon above three days, I was removed, by a warrant from the | day accidentally at Amſierdam. How oft did you ſee him there? Twice 
Lords of the Council, to the Fleet, where I now remain. And aſter my | upon one day. But did not he ſend over Books? If he did, it is nothing 
being there ſome time, I drew a Petition to the Lords of the Council for | to me, for his doings are unknown to me. But he wrote a Letter, by 
my liberty: and their anſwer to it was, that I ſhould be examined before your directions, did he not? What he writ over I know no more than youg 
Sir Yen Banks, the King's Attorney: The copy of which exarmnation ut did you ſee him no where elſe there? Yes, I ſaw him at Rotterdam. 
tus follows, What conference had you with him? Very little, But why do you aſk 
Upon Tueſday the 14th of January, 1637, I was had to Sir e, Banks | me all theſe queſtions ? Theſe are beſide the matter of my impriſonment ; I 
the Attorney-General's Chamber, (now Lord Chief- Juſtice of the Court | pray come to the thing for which I am accuſed, and impriſoned. No, 
of Plezs) and was referred to be examined by Mr. C:ct/hey his chief Clerk; | theſe are not beſide the buſineſs, but do belong to the thing for which 
and at our firſt coming together, he did kindly intreat me, and made me 55 are impriſoned, But do you know of any that ſent over any 
tr down by him, and put on my hat, and began with me after this man- Books ? 
ner: Mr, Lilburn, what is your Chriſtian name? I ſaid hn. Did you Lilburn. What other men did, doth not belong to me to know or ſearch 
live in Londen before you went into Holland? Yes, that I did, Where? into; ſufficient it is for me to look well to my own occaſions. Well, here 
Near Landon-ſiane? With whom there? With Mr. Thomas Hewſon. What | is the examination of one Edmund Chillington, do you know ſuch a one? 
Trade is he? A dealer in Cloth, I told him. How long did you ſerve | Yes. How long have you been acquainted with him? A little before 1 
him? About five years. How came you to part? After this manner: I | went away, but how long, I do not certainly know. Do you know one 
perceiving my Maſter had an intention to leave off his Trade, I often 2 Wharton? No. Do you not? He is a Hot-preſſer. I know him, 
moved him that I might have my liberty, to provide for myſelf, and at the ut I do not well remember his other name. How long have you been 
laſt he condeſcended unto it; and ſo I went into the Country, to have the acquainted with him, and how came you acquainted ? I cannot wel] tel] you. 
conſent of my friends; and after that went into Holland. Where were you | How Jong do you think? I do not know, What Speeches had you with 
there? At Retterdam. And from thence you went to Amſterdam ? Yes, I | Chillington ſince you came to town ? I am not bound to tcl] you : but Sir 
was at Amſterdam. What Books did you fee in Holland? Great ſtore of (as I ſaid before) why do you aſk me all theſe queſtions? [ heſe are nothing 
Books, for in every Bookſeller's ſhop as I came in, there were great ſtore | pertinent to my impriſonment, for Jam not impriſoned for Enowing and talæ- 
of Books, I know that, but I afk you, if you did ſee Dr. Baſtwick's An- ing with ſuch and ſuch men, but for ſending over Books; and therefore I 
Wer to my Maſter's Information, and a Book called his Litany? Yes, I am not willing to anſwer you to any more of theſe queitions, becaule I ſee 
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you go about by this examination to inſnare me: for ſeeing the things for 
which I am imptiſoned canngt be proved againſt me, you will get other 
matter out of my examination 3 and therefore if you will not aſk me 
about the thing laid to my charge, | ſhall anſwer no more. But if you 
will aſk of that, 1 ſhall then anſwer you, and do anſwers that for the thing 
for which, 1 am. impriſoned, which is for ſending over Books, I am clear, 
for. ſent none: and of any other matter that you have to accuſe me of, I 
know it is warrantable by the Law of God, and I think by the Law of the 


| ogatories; and that my acculers ought to be brought face to face, to 
| by yi what they accuſe 5 of. And this is all the anſwer that for the 
reſent I am willing to make: and if you aſk me of any more things, 1 
fall anſwer you with ſilence. At this he was oy angry, and ſaid, 
there would be a eourſe taken with me to make me anſwer. I told him, 

I did not regard what courſe they would take with me; only this I deſire 


u to take notice of, that I do not refuſe to auſwer out of any contempt, 


2 only becauſe I am ignorant of what belongs to an examination, (for 
this is the firſt time that ever | was examined ;) and therefore I am. un- 
willing to anſwer to any impertinent queſtions, for fear that with my an- 
ſwer I may do myſelf hurt. | 

This is not the way to get liberty: I had thought you would have an- 
ſwered punctually, that fo you might have been diſpatched as ſhortly as 
might be. | t 

| Lithurn, [ have anſwered punctually to the thing for which I am im- 
priſoned, and more I am not bound to anſwer, and for my liberty I muſt 
wait God's time. 

You had better anſwer, for I have two examinations wherein you are 
accuſed. Lilburn. Of what am accuſed ? Chillington hath accuſed you for 
printing ten or twelve thouſand of Books in Holland, and that they ſtand 
you in about eighty pound, and that you had a Chamber at Mr, John 
Font's, at Delft, where he thinks the Books were kept, and that you would 
have printed the Unmaſting of the Myſtery of Iniguity, if you could have 
got a true copy of it. I do not believe that Chillington ſaid any ſuch 
things; and if he did, I know and am ſure, that they are all of them lyes. 
You received money of Mr. /harton ſince you came to Town, did you 
not? What if I did? It was for Books? I do not ſay ſo. For what fort 
of Books was it? I do not ſay it was for any, and I have already anſwered 
you all that for the preſent J have to anſwer ; and if that will give you 
content, well and good ; if not, do what you pleaſe. If you will not an- 
ſwer no more (here I told him, if I had thought he would have inſiſted 
upon ſuch impertinent queſtions, I would not have given him ſo many an- 
ſwers) we have power to ſend you to the place from whence you came. 
Lou may do your pleaſure, ſaid I. So he called in anger for my Keeper, 
and gave him a ſtrict charge to look well to me. I ſaid, they ſhould not 
fear my running away. And ſo I was ſent down to Sir John Banks him- 
ſelf. And after he had read over what his man had writ, he called me in, 
and ſaid, I perceive you are unwilling to confeſs the truth. 

Lilburn. No, Sir, I have ſpoken the truth. Sir John Banks. This is 
your examination, is it not? What your man hath writ, I do not know. 
Come near, and ſee that I read it right. Sir, I do not own it for my ex- 
amination, for your man hath writ what it pleaſed him, and hath not writ 
my anſwer ; for my anſwer was to him, and fo it is to you, that for the 
thing for which I am impriſoned (which is for ſending over Books) I am 
clear, for I did not ſend any, and for any other matter that is laid to my 
charge, I know it is warrantable by the Law of God, and | think by the 
Law of the Land, for me to ſtand upon my juſt defence, and that my ac- 
cuſers ought to be brought face to face, to juſtify what they accuſe me of: 
and this is all that | have to ſay for the preſent, You mult ſet your hand 
to this your examination. I beſeech you, Sir, pardon me, Iwill ſet my hand | 
to nothing but what I have now ſaid. So he took the pen and writ, ** The 
« examined is unwilling to anſwer to any thing but that for which he is 
% ;mpriſoned.” Now you will fet your hand to it? J am not willing, in 
regard I do not own that which your man hath writ ; but if it pleaſe you to 
lend me the pen, I will write my anſwer, and ſet my hand to it. So 
he gave me the pen, and I begnn to write thus: The anſwer of me John 
« Tilburn is,” and here he took the pen from me, and ſaid he could not 
ſtay, that was ſufficient, Then one of my Keepers aſked him if they 
might have me back again? And he ſaid yea: for he had no order for my 
inlargement. 

And about ten or twelve days after, I was had forth to Grays-Inn again; 
and when | came there, I was had to the Star- Chamber office; and being 
there, as the order is, I muſl enter iny appearance, they told me. I ſaid, 
To what? For 1 was never ſerved with any Subpæna; neither was there 
any Bill preferred againit me, that 1 did hear of, One of the Clerks told 
me, I muſt firſt be examined, and then Sir John would make the Bill. It 
ſeems they had no grounded matter againſt me for to write a Bill, and 
therefore they went about to mike me betray my own innocency, that ſo 
they might ground the Bill upon my own words : and at the entrance of 
my appearance, the Clerk and J had a deal of diſcourſe, (the particulars 
whereof for brevity ſake I now omit;) but in the concluſion he demanded 
money of me, for entering of my appearance: and I told him I was but a 
young man, and a priſoner, and money was not very plentiful with me, 
and therefore I would not part with any money upon ſuch terms. Well 
— he) if you will not pay your fee, I will daſh out your name again. 

o what you pleaſe (ſaid I) I care not if you do; ſo he made complaint 
to Mr. Gead, the Maſter of the Office, that I refuſed to enter my appear- | 
ance. And then I was brought before him, and he demanded of me what 
my buſineſs was? I told him, I had no buſineſs with him, but I was a 
priſoner in the Fleet, and was ſent for, but to whom and to what end I do not 
know, and therefore if he had nothing to ſay to me, I had no buſineſs with 
him. And. then one of the Clerks faid, I was to be examined. Then Mr. 
Goad ſaid, Tender him the Book: ſo 1 looked another way, as though 1 
did not give ear to what he ſaid ; and then he bid me pull off my Glove, 
and lay my hand upon the Book. What todo, Sir? ſaid I, You mult 
ſwear, ſaid he. To what? That you ſhall make true anſwer to all things that 
are aſted you. Muſt I fo, Sir? But before | ſwear, I will know to what I 
mult ſwear. As ſoon as you have ſworn, you ſhall, but not before, To 
that I anſwered, Sir, 1 am but a young man, and do not well know what 
belongs to the nature of an Oath, and therefore before I ſwear, I will be 
better adviſed. Saith he, how old are you? About twenty years old, I told 
bim. You have received the Sacrament, have you not? Yes, that I have. 
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| Sermons, yet it doth not 
| which Idoubt-of the lawfulneſs of. Look you here, ſaid he {and with that 
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And you have heard the Miniſters deliver God's word, have you not? | 
hate heard Sermons. Well then, you know the holy Evangelits ? Yes, 
that I do. But, Sir, et I have received the Sacrament, and have hears 

herefore follow that I am bound to take an Oath, 


he opened the ook), we deſire you to ſweat by no foreign thing, but t 
ſwear by the holy vangeliſts. Sir, I do not doubt or queſtion that ; | 
queſtion how lawful it is for me to ſwear to I do not know what. So ſome 


Land, that I may ſtand upon my juſt defence, and not anſwer to your in- | of the Clerks began to reaſon with me, and told me every one took tha 


Oath ; and would I be wiſer than all other men? I told them, it made no 
matter to me what other men do; but before I ſwear, I will know better 
grounds and reaſons than other men's practices, to convince me of the law. 
fulneſs of ſuch an Oathy to ſwear I do not know to what. So Mr. Guy 
bid them hold their peace, he was not to convince any man's conſcience cf 
the lawfulneſs of it, but only to offer and tender it. Will you take it o- 
no, ſaith he ? Sir, I will be better adviſed firſt : Whereupon there was ; 
Meſſenger ſent to Sir John Banks, to certify him, that I would not tale 
the Star-Obamber Oath; and alſo to know of him what ſhould be done 
with me... So I looked I ſhould be committed cloſe priſoner, or wor, 
And about an hour after came Mr. Coclſbey, Sir John's chief Clerk: What 
(ſaid he) Mr. Lilburn, it ſeems you will not take your Oath, to make true 
anſwer ? I told him, I would bt better adviſed before I took ſuch an Oath. 
Well then (faith he) you muſt go from whence you came. | 

Upon Friday the gth of February, in the morning, one of the Officer: 
of the Flzet came to my Chamber, and bid me get up and make me ready ta 
go to the Star-Chamber-Bar forthwith, I having no time to fit my fell, 
made me ready in all haſte to go. And being at the bar, Sir John Banks laid 
a verbal accuſation againſt me; which was, that I refuſed to anſwer, and 
alſo to enter my appearance, and that I refuſed to take the Star- Chamber 
Oath : and then was read the atfidavit of one Edmond Chillington, Button. 
ſeller, made againſt Mr. John //harton and myſelf : the ſum of which 
was, that he and I had printed at Rotterdam, in Holland, Dr. Byftwict's An- 
ſwer, and his Litany, and divers other ſcandalous Books. And then after 
I had obtained leave to ſpeak, I ſaid, My noble Lords, as for that Afi. 
davit, it is a molt falſe lye and untrue, . | 

Lord-Keeper. Why will you not anſwer ? Lilburn. My honourable 
Lord, I have anſwered fully befoie Sir John Banks to all things that belong 
to me to anſwer unto ; and for other things, which concern other men, I 
have nothing to do with them, But why do you refuſe to take the Star. 
Chamber Oath ? Moſt noble Lord, I refuſed upon this ground, becauſe 
that when I was examined, though I had fully anſwered all t1inzs that 
belonged to me to anſwer unto, and had cleared myſelf of the thing for 
which I am impriſoned, which was for ſending Books out of Holland, 
yet that would not ſatisfy and give content, but other things were put unto 
me, concerning other men, to inſnare me, and get further matter againſt 
me; which I perceiving refuſed, being not bound to anſwer to ſuch things 
as do not belong unto me. And withal I perceived the Oath to be an 
Oath of inquiry; and for the lawfulneſs of which Oath, I have no war- 
rant; and upon theſe grounds I did and do till refuſe the Oath. Upon 
this ſome of the King's Counſel and ſome of the Lords ſpoke : Would l 
condemn and contradict the laws of the land, and be wiſer than all other 
men, to refuſe that which is the Oath of the Court, adminiſtred unto all 
that come there? Lord Keeper. Well; tender him the Book. I ſtanding 
againſt the Prelate of Canterbury's back, he looked over his ſhoulder at me, 
and bid me pull off my glove, and lay my hand upon the Book. Unto 
whom I replied, Sir, I will not ſwear ; and then directing my ſpeech unto 
the Lords, I ſaid, Moſt honourable and noble Lords, with all reverence 
and ſubmiſſion unto your Honours, ſubmitting my body unto your Lord- 
ſhips pleaſure, and whatſoever you pleaſe to inflict upon it, yet muſt I te- 
fuſe the Oath. My Lords, faid the Arch-Prelate, (in a deriding manner) 
do you hear him? He faith, with all reverence and ſubmiſſion he refuſcth 
the Oath. Well, come, come (ſaid my Lord- Keeper ), ſubmit yourſelf unto 
the Court. | 2 

Lilburn, Moſt noble Lords, with all willingneſs, I ſubmit my body 
unto your Honours pleaſure ; but for any other ſubmiſſion, moſt Honour- 
able Lords, I am conſcious unto myſelf, that I have done nothing that 
doth deſerve a convention before this illuſtrious Aſſembly; and therefore 
for me to ſubmit, is to ſubmit I do not know wherefore. 

Earl of Dorſet. My Lords, this is one of their private ſpirits; do you 
hear him, how he ſtands in his own juſtification ? Well, my Lords, ſaid 
the great Prelate, this fellow (meaning me) hath been one of the notori- 
ouſeſt diſperſers of libellous Books that is in the Kingdom; and that is 
the Father of them all (pointing to old Mr. Marton). | 

Lilburn, Sir, I know you are not able to prove, and to make that good 
which you have ſaid. I have teſtimony of it, ſaid he. Then, ſaid I, pro- 
duce them in the face of the open Court, that we may {ce what they have 
to accuſe me of; and I am ready here to anſwer for myſelf, and to make 
my juſt defence. With this he was filent, and ſaid not one word more to 
me; and then they aſked my Fellow Soldier, old Mr. //ha»ton, whether 
he would take the Oath ; which he refuſed, and began to tell them of the 
Biſhops cruelty towards him; and that they had had him in five ſeveral 
Priſons within theſe two years, for refuſing the Oath. And then there 
was filence ; after which was read how the Court had proceeded againſt 
ſame that had harboured Jeſuits and Seminary-pricſts (thoſe Traitors) 
who refuſed to be examined upon Oath; and in regard that we refuſed 
likewiſe to be examined upon Oath, it was fit, they faid, that we ſhould 
be proceeded againſt, as they were. So they were the precedent by which 
we were cenſured, though their cauſe and ours be much unlike, in regatd 
theirs were little better than Treaſon; but our crime was fo far from Trea- 
ſon, that it was neither againſt the glory of God, the honour of the King, 
the Jaws of the land, nor the good of the Commonwealth: but rather for 
the maintaining of the honour of them all, as ali thoſe that read the Books 
without partial affections and prejudicate hearts can witneſs and declare; 
and if the Books had had any Treafon, or any thing againſt the Law of 
the Land in them, yet we were but ſuppoſedly guilty ; for the things were 
never fully proved againſt us. Indeed there were two Oaths read in 
Court, which they ſaid were ſworn againſt us by one man, but he was 
never brought face to face, and in both his Oaths he hath for- 
ſworn himſelf, as in many particulars thereof we are both able 
to make good. In the concluſion, my Lord Keeper ſtood up, and a 

7 


{ 
{ 
L 
4 
« 
| 
6 
6 
o 
— 
= 
o 
* 
C 
o 
* 
0 
o 
& 


(289) 1637. 


- | * Gli 4 a 
n 1 et n Nn hg” * ( * 
ä— — 2 
1 K A Ne 7 1 2 
8 ” K 


ee” * 73 
R . #6 
* * 3 
5 


e 
1 4 


46, 7 hotd it fit, that they Would be boch for their contern 
My 41 cloſe Priſoners till Tueſday next; and if they do not — 2 
— themſelves betwixt this and then to take the Oath, and yield to be 

:ned before Mr. Gead, then that they ſhall be * hither again, 
and cenſured, and made an example. Unto which they a 


we were committed cloſe Priſoners, and no Friends admitted to come unto us. 


Jn Camera Stellat* ecram Concilia ibidem q. die Febr. Anno:1 3 Car. Regis. 


: Banks Knight, his Majeſty's Attorney-General, That Jobn Lil- 
« bura and Jobn Il barten, who-are now at the Bar of this Court, were 
« the 24th of January laſt ordered to be examined upon Interrogatories 
« touching their unlawful printing, publiſhing, and diſperſing of libel- 
« Jous and ſeditious Books, contrary to the decree of this Court, which 
« was verified. by affidavit: and being brought up-to the Office to appear 
« and be examined accordingly, the ſaid Zi/barn refuſed to appear, and 
« both of them denicd to take an Oath to make anſwer to Interrogatories, 
« as appears by Certificate of Mr. Goad-: it was humbly prayed that their 
appearance may be recorded, they being now preſent in Court, and that 
they may now have their Qaths tendered unto them; which if they ſhall 
« refuſe to take, that then this Court will proceed to a cenſure againſt them 
« for their high contempt therein, as hath been uſed in like caſes, which 
« the Court held fit: And hath therefore ordered, That their appearance 
« ſhall be recorded, as is defired. And for that the ſaid Delinquents do 
now again moſt contemptuouſly refuſe to take their Oaths now tendered 
+ to them in epen Court, their Lordſhips have further ordered, That the 
« (aid Lilburn and J/harton ſhall be remanded to the priſon of the Fleet, 
there to remain cloſe Priſoners until they conform themſelves in obedi- 
© ence to take their Oaths, and be examined; and that unlefs they do 
take their Oaths, and yield to be examined by Monday- night next, their 


«© Lordſhips will, on the laſt fitting of this Term, proceed to cenſure: 
| © againſt them for their contempts therein, as is deſired.” 


And upon Monday after we were had to Gray's-Inn, and I being the firſt 
there, Mr. Goad ſaid to me, according to the Lords order upon Friday laſt, 
I have ſent for you to tender the Oath unto you. Sir, I beſeech you, let 
me hear the Lords order. So he cauſed it to be read unto me, and then 
tendered me the Book. Well, Sir, ſaid I, I am of the ſame mind I was; 
and withal I underſtand, that this Oath is one and the ſame with the High 
Commiſſion Oath, which Oath I know to be both agaiaſt the Law of God, 
and the Law of. the Land; and therefore in brief I dare not take the Oath, 
though I ſuffer death for the refuſal of it. Well, ſaid he, I did not ſend 
for you to diſpute with you about the lawfulneſs of it, but only accord- 
ing to my place to tender ao Sir, I dare not take it, though J 
lole my life for the refuſal of it. So he ſaid, he had no more to ſay to me; 
and | took my leave of him, and came away. And after that, came the 
old man, Mr. Hharten, and it was tendered unto him, which he refuſed 
to take : and (as he hath told me) he declared unto him how the Biſhops 
had him eight times in priſon for the refuſal of it, and he had ſuffered the 
Biſhops mercileſs cruelty for many years together, and he would now ne- 
yer take it as Jong as he lived; and withal told him, that if there were a 
Cart ready at the door to carry him to Tyburn, he would be hanged, be- 
fore ever he would take it. And this was that day's buſineſs. 

Upon the next morning, Feb. 13. about ſeven a-clock, we were had to 
the Star-Chamber Bar again, to receive our cenſure; and ſtbod at the Bar 
about two hours before dir hn Eanks came: but at laſt he began his ac- 
cuſation againſt u, that we did ſtill continue in our former ſtubbornneſs. 
And alſo there was another Affidavit of the forcſaid Edmund Chillington's 
read againſt us; the ſum of which was, that I had confeſſed to him, that 
I had printed Pr. Ba/twick's Anſwer to Sir John Banks's Information, and 
his Litan/; and another Book, An Anſwer unto certain Objections ; and 
another Book of his called, The Vanity and Impiety of the old Litany ; and 
that I had divers other Books of Dr. Bajiwick's a-printing. And that 
Mr. John Mharton had been at the charges of Printing a Book called, A 
Breviate of the Bifhops late Proceedings; and another Book, called Sixteen 
net Queries, and divers other factious Books: and that one N Ouldam, 
a Turner in Meſtminſter-hall, had difperſed divers of theſe Books. Then 
I faid after this manner: Moſt noble Lords, I beſeech your Honours, 
that vou would be pleaſed to give me leave to ſpeak for myſelf, and to 
make my juſt defence; and I Tall labour ſo to order my ſpeeches, that I 
mall not give your Honours any juſt diſtaſte ; and withal ſhall do it with 
as much brevity as I can. So having obtained my deſire, I began and ſaid, 
My Lords, it ſeems there were divers Books ſent out of Holland, which 
came to the hands of one Edmund Chillington, who made this Affidavit 
againft us; and, as I underſtand, he delivercd divers of theſe Books unto 
one Jahn Chilburne, ſervant to this old man Mr. J/harton ; and his maſter 
tcing in priſon, he diſperſed divers of them for the foreſaid Chillington's 
uſe; whereupon the Books were taken in his cuſtody : he being found 
diſperſing of them, goes to one Smith, a Taylor, in Bridewell, (as I am 
informed) and deſires him to get his peace made with the Biſhops. Where- 
upon he covenants with ſome of the Biſhops creatures to betray me into 
their hands, being newly come out of Holland, which (as he ſaid) did 
{end over theſe Books. So, my Lords, he having purchaſed: his own li- 
berty, lays the plot for betraying me, and I was taken by a Purſuivant and 
feur others of his aſſiſtants, walking in the ſtreets with the foreſaid John 
Chillurne, who had laid and contrived the plot before (as I am able to 
make good); and the next morning 1 was committed by Sir Fobn Lamb 
to the Gate-honſe, Now, my Lords, I do proteſt before your Honours 
on the word of a Chriſtian, that I did not ſend over theſe Books, neither 
did I know the Ship that brought them, nor any that belongs to the Ship, 
nor to my knowledge did never ſee with my eyes, either the Ship, or any 
that belongs unto it. 

And being at the Gate-h:nſe, I was removed (by ſix of your Honours) 
to the Fleet, at which time the ſaid Chillington was removed from Bride- 
well to Newgate; and being kept cloſe there, he, by their threats and 
perſuaſions, and the procuring of his own liberty, goes and accuſes me 
for printing ten or twelve thouſand Books in Holland. And at my exami- 


nation before Sir John Banks, I cleared myſelf of that; and upon Friday 


laſt he made an Affidavit againſt me, in which he hath moſt falſly for- 
Vor. VII. 
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£ pon Information this day to this Honourable Court, by Sir John 


for Printing and Publiſhing feditious Books. | 


t agreed; and fo | 
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jure thouſands of the King's Subjects in a year. 


fellow, and hath accuſed me for the purchaſing of his own liberty, which 


he hath got. And therefore, I. beſcech your Honours, to take it into 


our ſerious conſideration, whether I am to be cenſured upon ſuch a fel- 


. 
- 


| low's Affidavit or no. Then ſaid the Lord-Keeper, Thou art a mad fel- 
| low, ſeeing things are thus, that thou wilt not take thine Oath, and an- 


ſwer truly. | 

My honourable Lord, I have declared unto you the real truth; but for 
the Oath, it is an Oath. of Inquiry, and of the ſame nature as the High- 
Commiſſion Oath ; which Oath I know to be unlawful ; and withal I 
find no warrant in the word of God for an Oath of Inquiry, and it ought 
to be the director of me in all things that I do: and therefore, my Lords, 
at no hand, 1 dare not take the Oath, (When I named the word of God, 


the Court began to laugh, as though they had had nothing to do with it.) 


My Lords (faid Mr. Goad) he told me yeſterday, he dura not take the 
Oath, though he ſuffered death for the refuſal of it. And with that my 
Lord Privy-Seal ſpoke : Will you (ſaid he) take your Oath, that that 
which you have ſaid is true? My Lord (faid I) I am but a young man, 


and do not well know what belongs to the nature of an Oath, (but that 


which I have ſaid, is a real truth) but thus much; by God's appoint- 
ment, I know an Oath ought to be the end of all controverſy and ſtrife, 
Heb. vi. 10. and if it might be fo in this my preſent cauſe, I would ſafely 
take my Oath, that what I have ſaid is true. So they ſpoke to the old 
man, my fellow-partner, and aſked him whether he would take the Oath ? 
So he deſired them to give him leave to ſpeak z. and he began to thunder 
it out againſt the Biſhops, and told them, they required three Oaths of 
the King's Subjects; namely, the Oath of Churchwardenfhip, and the 
Oath of Canonical Obedience, and the Oath ex Offices ; which (ſaid he) 
are all againſt the Law of the Land, and by which they deceive and per- 
| And withal, my Lords, 
(ſaid he) there is a maxim in Divinity, that we ſhould prefer the glory of 
God, and the Good of our King and Country, before our own lives. 
But the Lords wondering to hear the old man begin to talk after this 
manner, commanded him to hold his peace, and to anſwer them, whether 
he would take the Oath or no? To which. he replied, and: defired them 
to let him talk a little, and he would tel] them by and bye. At which all 
the Court burſt out a-laughing ; but they would not let him go on, but 
commanded ſilence (which if they would have let hm proceed, he would 
have ſo pepper'd the Biſhops, as they were never in their lives in an open 
Court of q udicature). So they :{ked us again, whether we would take 
the Oath ? Which we both again refuſed ; and withal I told them, that 
for the reaſons before I durit not take it, Then they ſaid, they would 
proceed to cenſure, I bid them do as they pleaſed, for I knew myſelf in- 
nocent of the thing for which I was impriſoned and accuſed ; but yet, 
notwithſtanding, did ſubmit my body to their Honours pleaſure. So they 
cenſured us 500. a-picce; and then ſtood up Judge Jones, and ſaid, It 
was fit, that I being a young man, for example ſake, ſhould have ſome 
corporal puniſhment inflicted upon me. So my cenſure was to be whipt, 
but neither time nor place allotted. And for the old man, in regard of 
his age, being cighty-five years old, they would ſpare his corporal puniſh- 
ment, though (ſaid they) he deſerves it as well as the other (meaning me), 
yet he ſhould ſtand upon the Pillory: but I could not underſtand or per- 
ceive by my cenſure, that I was to ſtand upon the Pillory. And when [ 
came from the Bar, I ſpoke in an audible voice, and ſaid, My Lords, I 
be ſeech God to bleſs your Honours, and to diſcover and make known 
unto you the wickedneſs and cruelty of the Prelates. 


In Camera Stellata coram Concilio ibidem 13 die Febr. Anno decimo tertio 
Car. Regis. 

Hereas, upon Information to this Court the ninth of this inſtant 

February, by Sir John Banks Knight, his Majeſty's Attorney- 


were the 24th of January laſt ordered to be examined upon Interroga- 
tories touching their unlawful printing, importing, publiſhing, and diſ- 
perſing of libellous and ſeditious Books, contrary to the Decree of this 
Court, which was verified by Affidavit; and being brought up to the 
Office to appear and be examined, the ſaid Zilburn refuſed to appear, 
and. both of them denied to take an Oath to make ſome anſwer to In- 
terrogatories, as appeared by the certificate of Mr. Goad, Deputy Clerk 
of this Court: the Court did on that day order, that their appearances 
ſhould be recorded, they being preſent in Court as aforeſaid ; and that 
in reſpec the ſaid Delinquents did then again contemntuouſly refuſe to 
take their Oaths tendered to them in open Court, they ſhould bu re- 
manded to the priſon of the Fleet, there to remain cloſe prifoners, until 
they conformed themſelves in obedience to take their Oaths and be ex- 
amined ; and that unleſs they did take their Oaths, and yield to be ex- 
amined by Monday-night next then next following, and now laſt paſt, 
their Lordſhips would on this ſitting-day proceed to a cenfure againſt 
them for their contempts therein. Now this day the ſaid L:/burn and 
I/harton being again brought to the Bar, his Majeſty's ſaid Attorney 
informed this honourable Court, that they ſtil] continued in their for- 
mer obſtinacy, and contemptuouſly refuſed to take their Oathe, to make 
true anſwer to the Interrogatories, although they had been ſent for, and 
their Oaths aſſented to be given unto them by Mr. Goad, Deputy Clerk 
of this Court, who now certified the ſame in Court: and therefore his 
Majeſty's ſaid Attorney humbly pleaded on his Majeſty's behalf, that 


quents, for their great contempts and diſobedience therein. Where- 
upon their Lordſhips endeavoured, by fair perſuaſions, to draw them to 
conformity and obedience, and withal offered, that if they yet would 
ſubmit and take their Oaths, their Lordſhips would accept thereof, and 
not proceed to cenſure againſt them. But ſuch was the inſufferable diſ- 
obedience and contempt of the ſaid Delinquents, that they ſtil] perſiſted 
in their former obſtinacy, and wilfully refuſed to take their Oaths. In 
reſpect whereof the whole Court did with an unanimous conſent, de— 
clare and adjudge the fail Lilburn and I7harton guilty of a very high 
contempt and offence, of dangerous conſequence and evil example, 
and worthy to undergo very ftharp,. ſevere, and exemplary cenſure, 
which might deter others from the like preſumptuous boldneſz in refuſing 


bp; t 


be . (290) 
ſworn himſelf, and to-day he hath: made another, which is alſo a moſt 
| falſe untruth: and withal, my Lords, he is known to be a notorious lying 


General, that Fohn Lilburn and Jabn Ii hartan (then preſent at the Bar) 


their Lordſhips would now proceed to cenſure againſt the ſaid Delin- 
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© to take a legal Oath ; without which, many great and exorbitant of- 
© fences, to « prejudice and danger of his Mijefty, his Kingdoms, and 
© loving Subjects, might go away undiſcovered, and unpuniſhed. And 
* 2 their Lordſhips have now ordered, adjudged and decreed, That 
«the ſaid Lilburn and Wharton ſhall be remanded to the Fleet, there to 
© remain until they conform themſelves in obedience to the orders of this 
© Court, and that they ſhall pay five hundred pounds a-piece for their 
© ſeveral fines to his Majeſty's uſe ; and before their enlargements out of 
© the Fleet, become bound with good ſureties for their good behaviour. 
© And to the end that others may be the more deterred from daring to offend 
jn the like kind hereafter, the Court hath further ordered and decreed, 
© That the ſaid Fohn Lilburn ſhall be whipt through the Streets, from the 
* priſon of the Flegt unto the“ Pillory, to be erected in ſuch time, and 
place, as this Court ſhall hold fit and direct; and that both he and the 
© ſaid Marton ſhall be both of them ſet in the ſaid Pillory, and from thence 
© be returned to the Fleet, there to remain accotding to this Decree.” 


After our cenſure, we had the liberty of the priſon for a few days; but 
the old man, my fellow-pattner, went to the Warden of the Fleet, and told 
him the ſum of that which he intended in the Star-Chamber, to have ſpoken 
againſt the Biſhops, if the Lords would have let him. He told the Warden, 
how the Biſhops were the greateſt Tyrants that ever were ſince Adam's 
creation ; and that they were more cruel than the Cannibals, thoſe Men- 
eaters; for (ſaid he) they preſently devour men, and put an end to their 
pain, but the Biſhops do it by degrees, and are many years in exereiſing 
their cruelty and tyranny upon thoſe that ſtand out againſt them ; and 
therefore are worſe than the very Cannibal, &c. 

This came to the Lords of the Council's ears, whereupon we were the 
next Monday after brought both together, and locked up cloſe priſoners in 
one Chamber, without any order or warrant at all, but only Warden 
Ingram's bare command and pleaſure. But the old man, about three 
weeks after, made a Petition to the Lords of the Council, that he might 
have ſome liberty ; and being very weak, more likely to die than to live, 
he had his liberty granted till the Term: but I do ſtill remain cloſe 


priſoner. 


Upon Weaneſaay the 18th of April, 1638, I was cruelly whipp'd through 
the Streets to }/e/?min/ter +, and at the laſt came to the Pillory, where 
I was unlooſed from the Cart, and having put on ſome of my clothes, 
went to the Tavern, where I ſtaid a pretty while waiting for my Surgeon, 
who was not yet come to dreſs me; where were many of my friends, who 
exccedingly rejoiced to ſee my courage, that the Lord had enabled me to 
undergo my puniſhment ſo willingly. 

I having a deſire to retire into a private room from the multitude of people 
that were about me, which made me like to faint ; I had not been there 
long, but Mr. Lightbourne, the Tipſtaff of the Star-Chamber, came unto me, 
ſaying, the Lords ſent him to me, to know if I would acknowledge 1 
to be in a fault, and then he knew what to ſay unto me. To whom ] re- 
plied, Have their Honours cauſed me to be whipt from the Fleet to We/?- 
minſter, and do they now fend to know if I will acknowledge a fault! 


They ſhould have done this before I had been whipt ; for now, ſeeing I 


have undergone the greateſt part of my puniſhment, I hope the Lord will 
aſſiſt me to go through it all: and beſide, if I would have done this at the 
firſt, I needed not to have come to this: But as I told the Lords when 1 
was before them at the Bar, ſo I deſire you to tell them again, that I am 
not conſcious to myſelf of doing any thing that deſerves a ſubmiſſion, but 
yet I do willingly ſubmit to their Lordſhips pleaſures in my cenſure. He 
told me, if I would confeſs my fault, it would fave me a ſtanding in the 
Pillory: otherwiſe, I muſt undergo the burthen of it. 

Well (faid I) 1 regard not a little outward diſgrace for the cauſe of my 
God; I have found already that ſweetneſs in him, in whom I have be- 
lieved, that through his ſtrength, I am able to undergo any thing that 
ſhall be inflicted on me: but methinks that I had very hard meaſure, that 
I ſhould be condemned and thus puniſhed upon two Oaths, in which the 
party has molt falſly forſworn himſelf; and becauſe I would not take an 
Oath to betray mine own innocence. Why, Paul found more mercy 
from the Heathen Roman Governors, for they would not put him to an 
Oath to accuſe himſelf, but ſuffered him to make the beſt defence he 
could for himſelf : neither would they condemn him, before his accuſers 
and he were brought face to face, to juſtify, and fully to prove their 
accuſation : but the Lords have not dealt ſo with me, for my accuſers and 
I were never brought face to face, to juſtify their accuſation againſt me. 
It is true, two falſe Oaths were ſworn againſt me, and I was thereupon 
condemned; and becauſe I would not accuſe myſelf. And fo he went 
away, and | prepared myſelf for the Pillory, to which I went with a 
joyful courage; and when I was upon it, I made obeiſance to the Lords, 
ſome of them (as I ſuppoſc) looking out at the Star-Chamber window to- 
wards me. And ſo I put my neck into the hole, which being a great deal 
too low for me, it was very painful to me, in regard of continuance of 
the time that I ſtood on the Pillory, which was about two hours; my back 
being alſo very ſore, and the Sun ſhining ſo exceeding hot, and the Tip- 
taff-man not ſuffering me to keep on my hat to defend my headofrom 
the heat of the Sun, ſo that I ſtood there in great pain: yet through the 
ſtrength of my God I underwent it with courage, to the very laſt minute; 
and lifting up my heart and ſpirit unto my God, I began to ſpeak after 


this manner : 


My Chriflian Brethren, 

Fx all you that love the Lord Jus Chrift, and defire that he ſhould 
reign and rule in your hearts and lives, to you eſpecially, and to as 
many as hear me this day, I direct my Speech. 

I itand here in the place of ignominy and ſhame; yet to me it is not ſo, 
hut I own and embrace it, as the Melcome Croſs of Chriſt, and as a badge 
of my Cbriſtian go : I have been already whipt from the Fleet to this 
place, by virtue of a cenſure from the honourable Lords of the Star- 
Chamber ; the cauſe of my cenſure I ſhall declare unto you as briefly as 
I can. 5 | 

The Lord, by his ſpecial hand of Providence, fo ordered it, that not 
long ago I was in Heliand, where I was like to have ſettled myſelf in the 
courle of Trading, that might have brought me in a pretty large portion 


* The Pillory was placed between JlFe/nin/ter- Hai! Gate and the Star- Chamber. 
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(after which my heart did too much run :) but the 
Lord having a, better portion in ſtore for me, and more durable riches tg 
beſtow upon = Soul, by the ſame hand of Providence, brought me back 
again, and me into eaſy affliction, that thereby I might be wean. 
from the World, and ſee the vanity and emptineſs of all things therein. 
And he hath now pitched my foul upon ſuch an object of beauty, amiable 
neſs, and excellency, as is as anent and endurable, as eternity itſelf; 
namely, the perſonal excellency of the Lord Feſus Chrift, the ſweetneſs 
of whoſe preſence no affliction can ever be able to wreſt out of my Soul. 

Now, while I was in Holland, it ſeems there were divers $ of 
that noble and renowned Doctor Fohn Baſtwick ſent into England, which 
came into the hands of one Edmund Chillington ; for the ſending over of 
which I was taken and apprehended, the plot being before laid by one 
John Chilburne (whom I ſuppoſed, and took to be my Friend); ſervant to 
my old 'fellow-ſoldier, Mr. John Wharton, living in Bow-lane, after this 
manner: | he LE 
Ie walking in the ſtreet with the ſaid John Chilburne, was taken by the 
Purſuivant and his men; the ſaid John, as I verily believe, having given 
direction to them where to ſtand, and he himſelf was the third man that 
laid hands on me to hold me. | | HOURS 4 

Now, at my cenſure before the Lords, I there declared upon the word 
of a Chriſtian, that I ſent not over thoſe Books, neither did I know the 
Ship that brought them, nor any of the men that belonged to the Ship, 
nor to my knowledge did I ever ſee either ſhip, or any appertaining to it 
in all my days. . | 

Beſides this, I was accuſed at my examination before the King's Attor- 
ney, at his chamber, by the ſaid Edmund Chillington, Button-ſeller, living 
in Cannon-flreet, near Abchurch-lane, and late priſoner in Bridewell and 
Newgate, tor printing ten or twelve thouſand Books in Helland; and that 
I would have printed the Unmaſting the Myftery 4 Iniguity, if 1 could 
have _ a true copy of it; and that I had a Ch 
Fot's houſe at ＋ . where he thinks the books were kept. 

Now, here I declare before you all, upon the word of a ſuffering 
Chriſtian, that he might as well have accuſed me of printing a hundred 
thouſand books, and the one been as true as the other. And for the 
printing the Unmaſting the Myſtery of Iniquity, upon the word of an honeſt 
man, I never ſaw, nor to my knowledge heard of the book, till T came 
back again into England. And for my having a Chamber at Mr. John 
Foot's houſe at Delft, where he thinks the books were kept; I was ſo far 
from having a Chamber there, as I never lay in his houſe but twice or 
thrice at the moſt : and upon the laſt Friday of the laſt Term, I waz 
brought to the Star-Chamber-Bar, where before me was read the ſaid Eq- 
mund Chillington's Affidavit, upon oath againſt Mr. John Fharton and my- 
ſelf; the ſum of which oath was, That he and I had printed (at Rotrer- 
dam, in Holland) Dr. Baſtwick's Anſwer, and his L:tan;, with divers other 
ſcandalous books. 

Now, here again I ſpeak it in the preſence of God, and all you that 
hear me, that Mr. JFharton and I never joined together in printing either 
theſe, or any other books whatſoever ; neither did I receive any money 
from him toward the printing any. 

Withal, in his firſt Oath, he peremptorily ſwore, that we had printed 
them at Rotterdam : unto which I likewiſe fay, That he hath in this par- 
ticular forſwore himſelf: for mine own part, I never in all my days either 
printed, or cauſed to be printed, either for myſelf, or for Mr. bart 
any books at Rotterdam; neither did I come into any Printing-houſe 
there, all the time that I was in the City. 

And then upon the Tucſday after, he ſwore againſt both of us again, 
The ſum of which oaths was, that I had confeſſed to him (which is moſt 
falſe) that I had printed Dr. Baſtwick's Anſwer to Sir John Banks's Infor- 
mation, and his Litany; and another Book, called, Certain Anſwers to ter- 
tain Oljections: and another Book, called, The Vanity and Impiety of the Oli 
Litany. And that I had divers other Books of the ſaid Dr. Bajiwict's in 
gg. and that Mr. harten had been at the charges of printing a 

ook, called, A Breviate of the Biſhops late Proceedings ; and another Book, 
called, Sixteen New Que ies; and in this his oath hath ſworn they were 
printed at Rotterdam, or ſomewhere elſe in Holland; and that one James 
Oldham, a Turner, keeping Shop at Veſiminſter- hall Gate, diſperſed 
divers of theſe Books. Now, in this oath he hath again forſworn himſelt 
in a high degree; for whereas he took his oath that I had printed the 
Book, called, The Vanity and Impiety of the Cd Litany ; I here ſpeak it 
before you all, that I never in all my days did ſce one of them in print: 
but I muſt confeſs, I have ſeen and read it in written hand, before the 
Doctor was cenſured. And as for other Books, for which he ſaith I have 
divers in printing ; to that I anſwer, that for my own particular, I never 
read nor ſaw any of the Doctor's Books, but the forenamed four in En- 
lih; and one little thing more of about two ſheets of paper, which is 
annexed to the Vanity of the Old Litany. And as for his Latin Books, I 
never ſaw any but two; namely, his Flagellum, for which he was firſt 
cenſured in the High-Commiſſion-Court, and his Apolageticus, which 
were both in print long before I knew the Doctor. But it is true, there 
is a ſecond edition of his Flagellum, but that was at the preſs above two 
years ago; namely, Anno 1634, and ſome of this impreſſion was in Ex- 
land before I came out of Holland. 

And theſe are the main things for which I was cenſured and condemned, 
being two oaths in which the ſaid Ch:/l:ngton hath palpably forſworn him- 
ſelf; and if he had not forſworn himſelt, yet by the Law (as I am given 
to underſtand) I might have exccpted againſt him, being a guilty perſon 
himſelf, and a priſoner, and did that which he did againſt me for purcha- 
ſing his own Liberty, which he hath by ſuch Judaſly means got and ob- 
tained; who is alſo known to be a lying fellow, as I told the Lords 1 
was able to prove and make good. 

But beſides a!l this, there was an inquiſition-oath tendered unto me 
(which I refuſed to take) on four ſeveral days; the Sum of which 
oath is thus much: © You ſhall ſwear that you ſhall make tree 
< anſwer to all things that fhall be aſked of you: ſo help you God. 
Now this oath I retuſed as a ſinful and unlawful oath : it being the 
High-Commiſſion oath, with which the Prelates ever have, and ſtill do, 


| ſo butcherly torment, afflict and undo, the dear Saints and Servants 


of God. It is an oath againſt the Law of the Land (as Mr. Nicheler 


Fuller in his Argument doth prove): And alſo it is expreſsly agaimt 


+ And as the Cart drew him along, he repeated ſeveral Texts of Scripture, and talk'd enthuſiaſtically to the People, which for brevity's ſake is here omitted, F 
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tion of Right, an Act of Parliament enacted in the 3 and 4 year 
. King. Ty it is abſolutely againſt the Law of God; for — 
Law requires no man to accuſe himſelf 3 but if any thing be laid to his 
charge, there muſt come two or three witneſſes at leaſt to prove it. It is 
alio againſt the practice of Chriſt himſelf, who, in al] his examinations be- 
fore the High Prieſt, would not accuſe himſelf, but upon their demands, 
returned. this anſwer, Why aſt you me? Go to them that beard me. 
Withal, this Oath is againſt the very Law of Nature; for Nature is 
always a preſerver of itſelf, and not a deſtroyer But if a man takes this 
wicked Oath, he deſtroys and undoes himſelf, as daily Experience doth 
witneſs. Nay, it is worſe than the Law of the Heathen Romans, as we 
may read, As xxv. 16. For when Paul flood before the Pagan Governors, 
the Fews required Judgement againſt him, the Governor replyed, It is not 
the manner of the Romans to condemn any man, before be and his accuſers be 
brought face to face, to juſtify their accuſation. But for my own part, if I 
had been proceeded. againit by a Bill, I would have anſwered and juſti- 
fied all that they could have proved againſt me; and by the ſtrength of my 
God, would have ſealed whatſoever I have done with my blood : for 
am privy to mine own actions, and my conſcience bears me witneſs, that 
I have laboured, ever ſince the Lord in mercy made the riches of his A 
known to my ſoul, ta keep a good conſcience, and to walk inoffenſively 
bath towards God and man. But as for that Oath that was put upon me, 
I did refuſe to take it as a ſinful and unlawful Oath, and by the ſtrength 
of my God enabling me, I will never take it, though I be pulled in pieces 
by wild Horſes, as the antient Chriſtians were by the bloody Tyrants 
in the Primitive Church; neither ſhall I think that man a faithful ſubject 
of Chriſt's Kingdom, that ſhall at any time hereafter take it, ſeeing the 
wickedneſs of it hath been ſo apparently laid open by ſo many, for the 
retuſal whereof many do ſuffer cruel perſecution to this day. 

Thus have I, as briefly as I could, declared unto you, the whole cauſe 
of my ſtanding here this day ; I being upontheſe grounds cenſured by the 
Lords at the Star-Chamber on the laſt Court-day of the laſt Term, to pay 

ol. to the King, and to receive the puniſhment, which with rejoicing 

have undergone, unto whoſe cenſure J do with willingneſs and cheerful- 
neſs {ſubmit myſelf. | 

But ſeeing I now ſtand here at this preſent, I intend, the Lord aſſiſt- 
ing me with his power, and guiding me by his Spirit, to declare my 
mind unto you. 


I have nothing to ſay to any man's perſon, and therefore will not med- 


dle with that; only the things that I have to ſay, in the firſt place are 
concerning the Biſhops and their calling: They challenge their callings 
to be Jure Divino; and for the oppugning of which, thoſe three re- 
nowned living martyrs of the Lord, Dr. Baſtwick, Mr. Burton, and Mr. 
Pryrne, did ſuffer in this place, and they have ſufficiently proved, that 
their calling is not from God: which men I love and honour, and do 
perſuade myſelf that their ſouls are dear and precious in the fight of God, 
tho they were ſo cruelly and butcherly dealt with by the Prelates. And as 
for Mr. Burton and Mr. Prynne, they are worthy and learned men, but 
yet did not in many things write ſo fully as the Doctor did, who hath 
ſufficiently and plentifully ſet forth the wickedneſs, both of the Prelates 
themſelves, and of their callings (as you may read in his Books), that 
they are not Jure Divine; which noble and reverend Doctor I love with 
all my ſoul : and as he is a man that ſtands for the truth and glory of God, 
my very life and heart-blood I will lay down for his honour, and the 
maintaining of his cauſe for whichhe ſuffered, it being God's cauſe. As 
for the Biſhops, they uſed in former times to challenge their juriſdiction, 
callings and power from the King; but they have now openly, in the 
High Commiſſion-Court, renounced that, as was heard by many, at the cen- 
fure of that noble Doctor: and as you may fully read in his Apologeticus ; 
and in his Anſwer to Sir John Bank,'s Information. Now Iwill here main— 
tain it before them all, that their calling is ſo far from being Jure Di- 
vino (as they ſay they are), that they are rather Jure Diabolic; which if 
Lam not able to prove, let me be hanged up at the Hall-gate. But, my 
Brethren, for your better ſatisfaQion, read the ixth and xilith Chapters of 
the Revelation, and there you ſhall fee, that there came Locufts out of the 
B:!tomleſs Pitt part of whom they are, and they are there lively deſcribed. 
Alſo you ſhall there find, that the Beaſt (which is the Pope, or Roman 
State and Government) hath given to him by the Dragon (the Devil) 
his power, ſeat, and great authority. So that the Pope's authority comes 
from the Devil; and the Prelates, and their Creatures, in their printed 
Books, do challenge their authority, juriſdiction and power (that they 
exerciſe over all forts of people) is from Rome. 

And for proving the Church of England to be a true Church, their beſt 
and ſtrongeſt argument is, that the Biſhops are lineally deſcended from 
his Holineſs (or Impiouſneſs) of Rome, as you may read in Pocklington's 
Book, called Sunday no Sabbath. So that by their own confeſſion they 
fand by that ſame power and authority, that they have received from 
the Pope. So that their calling is not from God, but from the Devil. For 
the Pope cannot give a better authority or calling to them than he him- 
telf hath ; but his authority and calling is from the Devil, therefore the 
Prelate's calling and authority is from the Devil alſo, Revel. ix. 3. And 
there came out of the ſmike, Locuſts e the earth, and unto them was given 
Fi wer, as the Scorpions of the earth have power to hurt and undo men, as the 
Prelates daily do: and alſo, Revel. xiii. 2. And the Beaft which I ſaw 
(faith St. John)” was like unto a Lerpard, and his feet were as the feet of a 
Lear, and his mouth as the mouth 4 a Lien; and the Dragon (that is to ſay, 
the Devil) gave him his power, his ſeat and great authority: and verſe 15, 
16, 17. And whether the Prelates, as well as the Pope, do not daily the 
lame things, let every man that hath but common reaſon judge. 

For do not their daily practices and cruel burthens impoſed on all ſorts 
of people, high and low, rich and poor, witneſs that their deſcent is from 
the Beaſt, part of his ſtate and kingdom: ſo alſo Revel. xvi. 13. 14. all 
which places do declare, that their power and authority being from the 

ope (as they themſelves confeſs) therefore it muſt originally come from 
the Devil. For their power and callings muſt of neceſſity proceed either 
from God, orelfe from the Devil; but it proceeds not from God, as the 
Scriptures ſufficiently declare; therefore their calling and power proceeds 
from the Devil, as both Scripture and their own daily pradtices do de- 
monſtrate and prove. And as for that laſt place cited, 5 xvi. 13. 14. if 
ou plcaſe to read the ſecond and third parts of Dr. Baſtwick's Litany, you 

«all find, he there proves, that the Prelates practices do every way ſuit 
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with, and make good that portion of Scripture to the utmoſt. For in their 
Sermons that they preach before his geg how do they incenſe tle 
King and Nobles againſt the people of God, labouring to make them odi- 
ous in his ſight, and ſtirring him up to execute vengeance upon them, 
though they be the moſt harmleſs generation of all others ? 

And as for all theſe officers that are under them, and made by them, 
for mine own particular, I cannot ſee but that their callings are as unlaw- 
ful as the Biſhops themſelves; and in particular, for the callings of the 
Miniſters, I do not, nor will not ſpeak againſt their perſons, for I know 
ſome of them to be very able men, and men of excellent gifts and quali- 
fications; and I perſuade myſelf, their ſouls are very dear and precious in 
the ſight of God. | | 

Yet notwithſtanding, this proves not their callings to be ever the better, 
as it is in civil government: If the King (whom God hath made a law- 
ful Magiſtrate) make a wicked man an officer, he is as true an officer, and 
as well to be obeyed, coming in the King's name, as the beſt man in 
the world coming with the ſame authority ; for in ſuch a caſe, he that is 
a wicked man, hath his calling from as good authority as the godlieſt 
man hath ; and therefore his calling is as good as the other's. 

But on the other ſide, if he that hath no authority make officers, tho” 
the men themſelves be ever ſo good and holy, yet their holineſs makes 
their calling never a whit the truer ; but {till is a falſe calling, in regard 
his authority was not good nor lawful that made them. And even ſo the 
Miniſters, be they ever ſo holy men, yet they have one and the ſame calling 
with the wickedeſt that is amongſt them ; their holineſs proves not their 
callings to be ever the truer, ſeeing their authority that made them Mini- 
ſters is falſe: and therefore they have more to anſwer for than any of the 
reſt, by how much the more God hath beſtowed greater gifts upon them 
than upon others, and yet they detain the truth in unrighteouſneſs from 
God's people, and do not make known to them, as they ought, the whole 
will and counſel of God. 

And again, the greater is their ſin, if their callings be unlawful (as I 
verily believe they are), in that they ſtill hold them, and do not willingly 
lay b and renounce them; or they do but deceive the people, and 
highly diſhonour God, and ſin againſt their own ſouls, while they preach 
unto the people by virtue of an Antichriſtian and unlawful calling. 
And the more godly and able the Miniſter is, that till preaches by vir- 
tue of this calling, the more hurt he doth; for the people that have ſuch 
a Miniſter will not be perſuaded of the truth of things, though one ſpeak, 
and inform them in the name of the Lord; but will be ready to reply, 
Our Minifter that preaches {till by virtue of this calling, is ſo holy a man, 
that were not his calling right and good, I do aſſure myſelf he would 
no longer preach by virtue thereof, And thus the holineſs of the Mi- 
niſter is a cloak to cover the unlawfulneſs of his calling, and make the 
people continue rebels againſt Chriſt, his Sceptre and Kingdom, which 


is an aggravation of his fin: for by this means the people are kept off 


from receiving the whole truth into their fouls, and reſt in being but al- 
moſt Chriſtians, or but Chriſtians in part. But, O my Brethren, it be- 
comes all you that fear God, and tender the ſalvation of your own ſouls, 
to look about you, and to ſhake off that long ſecurity and formality in 
Religion that you have lain in: for God, of all things, cannot endure 
Lukewarmneſs, Rev. iii. 16. and ſcarch out diligently the truth of things, 
and try them in the balance of the Sanctuary. I beſeech you take things 
no more upon truſt, as hitherto you have done, but take pains to ſcarch 


and find out thoſe ſpiritual and hidden truths that God hath enwrapped 


in his ſacred Book, and find out a bottom for your own ſouls : for if 
you will have the comforts of them, you muſt beſtow ſome labour for the 
getting of them, and you mult ſearch dijigently before you find them, 
Prov. ii. Labour alſo to withdraw your necks from under that ſr,iritual 
and Antichriſtian bondage (unto which you have for a long time ſubjected 
your ſouls), leſt the Lord cauſe his plagues, and the fierceneſs of his wrath, 
to ſeize both upon your bodies and fouls; ſeeing you are now warned of 
the danger of theſe things. 

For he himſelf hath ſaid, Rev. xiv. , 10, 11. That if any man worſhip 
the Beaſt and his Image, and receive his mark in his forehead, or in his hand; 
the ſame ſhall drink of the wine of his wrath, which is poured out without mix- 
ture, into the cup of his indignation, and ye ſhall be tormented with fire and 
brimſtone, in the preſence of the holy Angels, and in the preſence of the Lamb 
and the ſmoke of their torment aſcended up for ever and ever, and they have no 
reſt, day nor night, wha worſhip the Beaſt and his Image, and kay cog re- 
ceiveth the mark of his name. Therefore as you love your own ſouls, and 
look for that immortal Crown of happineſs in the world to come, look that 
you withdraw yourſelves from that Autichriſtian power and ſlavery that you 
are now under, even as God himſelf hath commanded and enjoined you, 
in Rev. xviii. 4. Come out of her, my people, that you be not partakers of her ſins, 
and that you receive not of her plagues ; for her fins have reached unto Heaven, 
and God hath remembered her iniquities. Here is the voice of God hiinſelf, 
commanding all his choſen ones, though they have lived under this Anti- 
chriſtian {laviſh power and ſtate a long time, yet at laſt to withdraw their 
obedience and ſubjection from it. My brethren, we arc all at this preſent, 
in a very dangerous and fearful condition, under the idolatrous and ſpiri- 
tual bondage of the Prelates, in regard we have turned traytors unto our 
God, in ſeeing his almighty great name, and his heavenly truth trodden 
under foot, and ſo highly diſhonoured by them; and yet we not only let 
them alone in holding our peace, but moſt ſlaviſſily and wickedly ſubject 
ourſelves unto them, fearing the face of a piece of dirt, more than the Al- 
mighty great God of heaven and earth, who is able to caſt both body and 
ſoul into everlaſting damnation. 

Oh repent, I beſeech you therefore repent, for that great diſhonour 
you have ſuffered to be done unto God by your fearfulneſs and cowardli- 
neſs; and for the time to come put on courageous reſolutions like valiant 
ſoldiers of Feſus Chriſt, and fight manfully in this his ſpiritual battle, in 
which battle ſome of his ſoldiers have already loſt part of their blood; 
and withal, ſtudy this Book of the Revelation, and there you ſhail ſind che 
myſtery of iniquity fully unfolded and explained; and alſo you ſhall fee 
what great ſpiritual battles have been fought betwixt the Lamb and his ſer- 


vants, and the Dragon (the Devil) and his vaſſals; and ſome are to fight. 


Therefore gird on your ſpiritual armour, ſpoken of, Ephe. vi. that you may 
quityourſelveslike good and faithful ſoldiers, and fear no Colours, the vic- 
tory and conqueſt is ours already; for we are ſure to have it (1 do not ſpeak 
of any bodily and temporal battle, but only of a ſpiritual one) and be 

not 


: 
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not diſcouraged and Knock) olf from the fludy af it, becauſe of the abſcu- , 


rity and darkneſs of it; for the Lord hath promiſed his enlightening Spi- 
rit unto all his people that are laborious and ſtudious to know him a-right, 
and alfo he hath promiſed a bleſſing, and pronounced a bleſſedneſs unto all 
that read and labour to keep the things contained in this Book, Rev. i. 3. 
My Chriſtian Brethren, in the bowels of Jeſus Chriſt, I beſeech you do not 
contemn the things that are deliver'd to you, in regard of the meanneſs 
and weakneſs of me the inſtrument, being but one of the meaneſt and un- 
worthieſt of the ſervants of Jeſus Chrijl, for the Lord many times doth 
great things by weak means, that, his power may be more ſeen ; for we 
are too ready to caſt our eye upon the means and inſtrument, not lookin 

up unto that Almighty power that is in God, who is able to do the greateſ 

things by the e f means, and therefore out of the mouths of Babes and 


20. The Trial of J. Lilburn, and J. Wharton), 
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trial, you diſhonour him ; and if yon be not willing and 
and let all go for his ſake, you are not worthy of him. | 

If parents, huſband, wife or children, lands or livings, riches or ho 
nours, pleaſure or eaſe, life or blood, ſtand in the way, you muſt be wi. 
ling to part with all theſe, and to entertain Chriſt naked and alone, though 
you vhs nothing but the Croſs, or elſe you are not worthy of him; Matb. x 
37» 38. | | 0 

Oh, my Brethren, there is ſuch ſweetneſs and contentedneſs in enjoy. 

ing the Lord Feſas alone, that it is able, where it is felt, to make a 

man go thro” all difficulties, and endure all hardſhips that may. poſhh] 

come upon him. Therefore, if he call you to it, do not deny him, nor ha 
truth in the leaſt manner; for he hath: faid, He that denies him before men 
him will he deny before his Father, which is in|Heaven. And now is the time 


$ 

Sactlings he hath ordained ſtrength, Pſal. viii. 2. And he hath choſen the 
fooliſh things of the world to confound the wiſe, and God hath choſen the 
weak things of the world to confound the things which are mighty, and 
baſe things of the world, and things which ace depiſed, hath God choſen ; 
yea, things which are not, to bring to nought the things that are, 1 Cor. i. 
27, 28. And he gives the reaſon wherefore he is pleaſed ſo to do; That 
no 60, ſhould glory in his preſence. | 

o you ſee God is not tyed to any inſtrument and means to effect his 
own glory, but he by the leaſt inſtrument is able to bring to paſs the great- 
eſt things. 

It is true, I am a young man, and no Scholar, according to that 
which the World counts Scholarſhip, yet I have obtained mercy of the 
Lord to be faithful, and he, by a Divine Providence, hath brought me hi- 
ther this day; and I ſpeak to you in the name of the Lord, being atliſted 
with the Spirit and Power of the God of Heaven and Earth: and 1 ſpeak 
not the words of raſhneſs or inconſiderateneſs, but the words of ſober- 
neſs, and mature deliberation; for I did conſult with my God, before I 
came hither, and deſired him that he would direct and enable me to ſpeak 
that, which might be for his glory and the good of his people. And as 1 
am a ſoldier, fighting under the banner of the great and mighty Captain, the 
Lord Jeſus Chriſt; and as I look for that Crown of immortality,, which 
one day I know ſhall be ſet upen my temples, being in the condition that 
I am in, I dare not hold my peace, but ſpeak unto you with. boldneſs in 
the might and ſtrength of my God, the things which the Lord in mercy 
hath made known unto my ſoul, come life, come death. 

[When I was hereabout, there came a fat Lawyer, I do not know his 
name, and commanded me to hold my peace, and leave my preaching. To 
whom [ replied and faid, Sir, | wil] not hold my peace, but ſpeak my mind 
freely, though 1 be hanged at Tyburn for my pains. It ſeems he himſelf 
was galled and touched, as the Lawyers were in Chriſt's time, when he ſpake 
aga.nſt the Scribes and Phariſees, which made them ſay, Mafler, in ſaying 


| 


that we muſt ſhew ourſelves good ſoldiers of Jeſus Chrift, for his truth, 
his cauſe and glory lies at ſtake in a high degree; therefore put on courz. 
- geous reſolutions, and withdraw your necks and fouls from all falſe powet 
and worſhip, and fight with courage and boldneſs in this ſpiritual battle, 
in which battle, the Lord before your eyes hath raiſed up ſome valiant 
Champions that fought up to the ears in blood: therefore be Courageous 

ſoldiers, and fght it out bravely, that your God may be glorified by you 
and let him only have the ſervice, both of your inward and outward man. 
and ſtand to his cauſe, and love your own ſouls, and fear not the face of 
any mortal man; for God hath. promiſed to be with you, and uphold you, 
that they ſhall not prevail. againſt you, Ja. xli. 10, 11. But alas, how 
few are there that dare ſhe any courage for God and his cauſe, though 


thus thou reuileſi us alſo. So he went his way, and (I think) complained to 
the Lords, but I went on with my ſpeech, and ſaid :] 
My Brethren, be not diſcouraged at the ways of God for the affliction 
and croſs that doth accompany them, for it is ſweet and comfortable draw- 
ing in the yoke of Chriſt for all that, and I have found it ſo by expe- 
rience; for my ſoul is fill'd ſo full of ſpiritual and heavenly joy, that with 
my tongu I ain not able to expreſs it, neither are any capable (I think) 
to partake of io great a degree of conlolation, but only thoſe upon whom 
the Lord's gracious aMicting hand is. 

And for mine own part, | ſtand this day in the place of an evil doer, but 
my conſcience witneſſeth that | am not fo. [And hereabout | put my hand 
into my pocket, and pull'd out three of worthy Dr. Baſtwick's Books, and 
threw them among the people, and ſaid,] There is part of the Books for 
which I ſuffer, take them among you, and read them, and ſee if you find 
any thing in them 4 the Law of God, the Law of the Land, the | 
Glory of God, the Honour of the King or State, | 

I am the fon of a Gentleman, and my friends are of rank and quality in 
the Country where they live, which is two hundred miles from this place, 
and I am in my preſent condition deſerted of them al]; for I know, not 
one of them dare meddle with me in my preſent eſtate, being I am ſtung by 
the Scorpions, (the Prelates) and for any thing that I know, it may bel thall 
never have a favourable countenance from any of them again : and withal, 
am a young man, and likely to have lived well, and in plenty, according 
to the faſhion of the world ; yet notwithſtanding, for the cauſe of Chriſt 
and to do him ſervice, I have and do bid adieu to father, friends, and riches, 
pleaſures, eaſe, contented life and blood, and lay all down at the foot-ſtool 
of Jeſus Chriſt, being willing to part with all, rather than I will diſhonour | 
him, or in the leaſt meaſure part with the peace of a good conſcience, and that 
ſweetneſs and joy which I have found in him. For in naked Chriſt is the | 
quinteſſence of ſweetneſs, and I am ſo far from thinking my affliction and 
puniſhment, which I have this day endured, and ſtill do endure and groan 
under, a diſgrace, that I receive it as the welcome Croſs of Chriſt, do 
think myſelf this day more honoured oy my ſufferings, than if a crown of 
gold had been ſet upon my head: for I have in ſome part been made con- 
formable to my Lord and Maſter, and have in ſome meaſure drank of the 
ſame Cup, which he himſelf drank of, while he was in this ſinful world. 
For he ſhed his molt precious blood for the ſalvation of my poor ſoul, that 
ſo I might be reconciled to his Father; therefore am I willing to undergo 
any thing for his ſake, and that inward joy and conſolation within me, 
that carries me high above all my pains and torments. And you, (my Bre- 
thren) if you be willing to have Chriſt, you muſt own him, and take him upon 
his own terms, and know that Chriſt and the Croſs is inſeparable; for he 
that will live godly in Chri/t Feſus, mult ſuffer perſecution and aff: Rion; it 
is the lot and portion of ail his choſen ones, through many afflictions and 
trials we muſt enter into glory; and the Apaſtie faith, That if ye be without 


| 
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his glory lies at the ſtake, but think themſelves happy and well, and count 6 
themſelves wiſe men, if they can ſleep in a whole ſkin ; when Chriſt hath 4 
ſaid, He that will ſave his life ſhall loſe it; and be that will loſe his life for l 
his ſas, Mall find it. What ſhall it profit a man, if he gain the whole world, x 
and loſe his own ſoul? « 
Therefore it is better for a man to be willing and contented to let all go « 
for the enjoying of Chriſt, and doing him ſervice, than to fit down and 0 
ſleep in a whole ſkin, though in ſo doing he gain all the world, and ſee . 
him diſhonoured, his glory and truth trodden under foot, and the blood « 
of his ſervants ſhed and ſpilt. c 
Yes, without doubt, it is; but many are in theſe times, ſo far from ſuf. 0 
fering valiantly for Chriſt, that they rather diſſuade men from it, and count 0 
it a point of ſingularity and pride, and felf-ends, for a man to put himſelf C 
forward to do God ſervice; aſking, what calling and warrant any private . 
man hath. thereunto, ſeeing it belongs to the Miniſters to ſpeak of theſe © 
things? Yes, ſo it doth; but alas, they are ſo cowardly and fearful, that 
they dare not ſpeak. | li 
And therefore it belongs alſo to thee, or me, or any other man, if thou C 
be'ſt a ſoldier of Jeſus Chriſt, whatſoever by place or calling thy rank or 00 
degree be, be it higher or lower, yet if he call for thy ſervice, thou art ſc 
bound, though others ſtand ſtill, to maintain his power and glory to the cl 
utmoſt of thy power and itrength, yea, to the ſhedding the laſt drop of thy 2] 
blood; for he hath not loved his life unto the death for thy ſake, but ſhed be 
his precious blood for the redemption of thy ſoul. Hath he done this for C 
thee ; and dareſt thou fee him diſhonoured, and his glory lie at the ſtake, re 
and not ſpeak in his behalf, or do him the beſt ſervice thou canſt ? uf 
| If out of a baſe and cowardly ſpirit thus thou doeſt, let me tell thee here, Hi 
and that truly to thy face, thou haſt a Dalilah in thy heart, which thou H 
loveſt more than God, and that thou ſhalt one day certainly find by wo- 
ful experience. Alas, if men ſhould hold their peace in ſuch times as le 
theſe, the Lord would cauſe the very ſtones to ſpeak, to convince man of Wi 
his cowardly baſeneſs. 
Having proceeded in a manner thus far by the ſtrength of my God, L. 
with boldneſs and courage in my ſpecch, the Mardin of the Fleet came with leg 
the fat Lawyer, and commanded me to hold my peace. To whom I re- 
plied, I would ſpeak and declare my cauſe and mind, though I were io be to 
hanged at the gate for my ſpeaking. And he cauſed proclamation to be J. 
made upon the Pillory, for bringing to him the Books: ſo then he com- 
manded me to be gagged, and if I ſpake any more, that then 1 ſhould 
be whipt again upon the Pillory. _ 
So I remained about an hour and a half gagged, being intercepted of 8 
much matter, which by God's afliſtance J intended to have ſpoken ; but thi 
yet with their cruelty I was nothing at all daunted, for | was full of com- jul 
fort and courage, being mightily | nh dee. with the power of the Al- wi 
mighty, which made me with chearfulneſs triumph over all my ſufferings, « 
not ſhewing one ſad countenance or diſcontented heart. 40 
And when I was to come down, having taken out my head out of the the 
Pillory, | looked about me upon the people, and ſaid, I am more than a cin- in; 
gueror through him that hath loved me. Vivat Rex, Let the King live for zm 
ever; and ſo I came down, and was had back again to the Tavern, where pre 
I, together with Mr. /#hartzn, ſtaid a while, till one went to the Warden hs 
to know what ſhould be done with me, who gave order we ſhould be car- fin 
ried back again to the Fleet. clo 
After I came back to the priſon, none were ſuffered to come to me, but loy 
the Surgeon to dreſs me. | 75 


[Here Lilburn gives an account of his cruel Mhipping, c. but as it is af- 
terwards mentioned in the depoſitions before the Lords, is here omitted. 
The reſt that I intended by the ſtrength of my God to have ſpoken (it 
I had not been prevented by the Gag), I now forbear to ſet down, in re- 
gard I hear I am to come into the Field again to fight a ſecond Battle, unto 
which time I reſerve it: if the Lord fo order it that I may have li- 
berty to ſpeak, I doubt not but by the might and power of my God, in 
whom I reſt and truſt, valiantly to diſplay the weapons of a good Soldier 
of Jeſus Chriſt, come life, come death: and in the mean time, to what 


affiiftion, wheresf all are partaters, then are ye baſtards, and not ſons. And 
therefore, if you will have Chriſt, fit down and reckon before ever you 


bave here ſaid and written, I ſet to my name, by me, John Lilburn, being 
written with part of mine own blood. 
Jobn Lilburn. 


make profeſſion of him, what he will coſt you; leſt when you come to the 


At the Inner Star-Chamber, the 18th of April, Anno Dom. 1638. 
HG | 

 _ Earl-Marſhal, 

Earl of Saliſbury, 


Lord- Treaſurer, 


Lord Archbiſhop of Canterbury, 
Lord-Privy-Seal, 


Lord- Keeper, 


HERE AS T7ohn Lilburn, Priſoner in the Fleet, by ſentence | 


in the $:ar-Chamber, did this day ſuffer condign puniſhment 
for his ſeveral Offences, by whipping at a cart, and ſtanding in the 


Lord Cottington, Mr. Secretary Cooke, 

Lord Newburgh, Mr. Secretary Vindeba rk. 
pillory ; and as their Lordſhips were this day informed, during tht 
time that his body was under the ſaid execution, audaciouſly and wick— 


edly did not only utter ſundry ſcandalous ſpeeches, but 1:kewiſe ſcat. 
4 tered 


| 


like nature, he hath- 
Sentence: 


order of the Board, ſhall have their garments ſearched before . 
drought forth, and neither writing, nor other thing ſuffered to be about 


of Star- Chamber, a 
« That his Majeſty's Attorney and Sollicitor-General ſhould be hereby 


« prayed and required, to take ſtrict examination of Fohn Lilburn Priſoner 
in the Fleet, touching the Demeanour and Speeches of him the ſaid Lil- 
«© burn, during the time of his whipping and ſtanding in the Pillory this 
© day, according to the Sentence ot his Majeſty's Court of Star-Chamber; 
© particularly, whether the ſaid Li/burn did at that time utter any ſpeeches 
« tending to Sedition, or to the diſhonour of the ſaid Court of Star- 
* Chamber, or any Member of the ſaid Court? and whether he did throw 
about and diſperſe at the ſame time any ſeditious Pamphlets and Books, 
« either of that ſort for which he was formerly cenſured, or any other of 
« like nature? What the Speeches were, and who heard them? What 
© the ſaid Books were, and whence and of whom the ſaid Lilburn had 
< them ? And what other material Circumſtances they ſhould think fit to 
examine, either the ſaid Lilburn upon, or any other Perſon by whom 
© they ſhall think good to inform themſelves for the better finding out the 
« truth : and thereupon to make certificate to the Board what they find, 
© together with their opinions. 

The third of November, 1640, being the firſt day the late diſſolved Par- 
liament ſate, I according to Law and Juſtice preferred my Petition and 
Complaint to them; who upon the reading of my Petition, immediately 


ordered me my ge, (being, as | remember, the firſt priſoner in England | 


| 


ſct at liberty by them] to follow my Petition, and according to the legal 
cuſtom of Parliaments make it good by proof, before a ſelect Committee 
appointed by them to that purpoſe, Mr. Francis Rouſe having the Chair; 
before whom many particular days one after another I appeared with my 
Counſel and my Wuneſſes, and fully proved all my Petition. Upon the 
report of all which by Mr. Reuſe the Chairman, the Houſe of Commons 
upon the fourth of M, 1641, [being the very ſame day that the King 
himſelf cauſed me to be arraigned for High Treaſon at the Bar of the 
Houſe of Peers] voted and reſolved upon the queſtion, | 

That the Sentence of the Star-Chamber given againſt Jobn Lilburn is il- 
legal, and againſt the Liberty of the Subject; and allo bloody, cruel, 
wicked, barbarous, and tyrannical. . 

Reſelved upon the Queſtion, That reparation ought to be given to Mr. 
Lilburn for his impriſonment, ſufferings, and loſſes ſuſtained by that il- 
legal Sentence. | 

Ordered, That the Committee ſhall prepare this caſe of Mr. Lilburn's 
to be tranſmitted to the Lords, with thoſe other of Dr. Baſtwick, Dr. 


Leighton, Mr. Burton, and Mr. Prynne. 
| H. Eljinge, Cler. Parl. Dom. Com. 


After which Votes (being in a full, free, unraviſh'd, or unforc'd, legal, 
and unqueſtionable Parliament, after a full, open, free“, and fair hearing, 
and examining of all my aforeſaid ſufferings and complaints) troubles and 
the wars came on, and being in my own conſcience fully ſatisfied of the 
juſtneſs of the Parliament's than cauſe, in the height of zeal, accompanied 
with judgment and confcience, upon the principles I have largely laid 
« down in the 26, 27, 75, 76th pages of my Book of the 8th of June, 
* 1649, intitled England's legal, fundamental, &c.” I took up arms for 
them, and fought heartily and faithfully in their quarrel], (for maintain- 
ing of which I had like to have been hang'd at Oxford, while during m 
impriſonment there, I loſt 5 or 600 J. out of my eſtate at London,) till the 
preſent Earl of Mancheſter had like to have hanged me, for being a little 
too quick in taking in Tic#ell Caſtle, which ſpoiled a ſoldier of me ever 
lince, After which, in the year 1645, I followed the Houſe of Commons 
cloſe, to tranſmit my foreſaid Votes to the Lords, as appears by the fol- 


lowing Petition : 


To the Honourable the Houſe of Commons now aſſembled in the High- 


Court of Parliament ; | 


The humble Petition of John Lilburn, Lieut. Col. 
In all humility ſheweth, 
HAT your petitioner having ſuffered abundance of inhuman, bar- 
barous cruelty, by virtue of an illegal decree made againſt him, in 
the Star-Chamber, 1637. as by the copy of his petition hereunto annexed, 
formerly preſented to this honourable Houſe, and by your own Votes made 
the 4th of May, 1641. (upon the examination of the petition) will ap- 
pear : Which Votes are as followeth ; Firſt, That the ſentence of the Star- 
Chamber given againſt him is illegal, againſt the liberty of the Subject, and 


| 


— 


— 


ä 


loſſes, ſuſtained by that illegal ſentence. 


— 
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alſo Bloody, Wicked, Cruel, Barbarous, and Tyrannical.. Secondly, That 


reparation ought to be given to him for his impriſonment, ſufferings and 
And then alſo it was ordered, 
that care ſhould be taken'to draw up his caſe, and tranſmit it to the Lords : 
but by reaſon of multitude of buſineſs in this honourable Houſe, there hath 
been no further proceedings in it ſince. And theſe diſtractions coming on, 
your petitioner took command under the Right Honourable Robert Lord 
Brook, with whoſe Regiment he adventured his life freely and reſolutely, 
both at Kenton field, and Brentford, where he was taken priſoner and car- 
ried away to N : where, within a ſhort time after his coming, the King 
ſent to the caſtle to your petitioner, the now Earl of King/ton, the Lord 
Dunſmore, the Lord Maltrevers, and the Lord Andover, to woo your peti- 
tioner with large proffers of the honour and glory of Court-preferment, to 
forſake the . party, and to ingage on his party. Upon the 
ſlighting and contemning of which, your petitioner was within few days 
after laid in irons, and kept an exceeding cloſe priſoner, and forced ſeveral 
times to march into Oxford in irons, to Totes Heath, before whom he was 
arraigned. for High- Treaſon, for drawing his ſword in the cauſe of the 
Commonwealth, and ſuffered multitude of miſeries, in his almoſt twelve- 
months captivity there: in which time he loſt above 600 J. in his eſtate 
that he left behind him at London, (as he is clearly able to make appear). 
And immediately after his coming from thence, he took command in the 
Earl of Mancheſter's army, his commiſſion as Major of foot, bearing date 
the 7th of October, 164.3. which laſted till the 16th of May, 1644. at which 
time he was authoriſed by Commiſſion as Lieut, Col. to command a Regi- 
ment of Dragoons ; in which ſervices having been in many engagements, 
he hopes it will eaſily appear, that he hath not only behaved himſelf honeſt- 
ly and faithfully, but alſo valiantly and ſtoutly, in the midſt of many diſ- 
couragements, God crowning ſome of his endeavours with ſucceſs; eſpe- 
cially at the taking of Tickell-Caftle, and Sir Francis Worthley's garriſon, at 
which place your petitioner was ſhot through his arm, The premiſes con- 
ſidered, he humbly beſeecheth this Honourable Aſſembly to perfect that 
Juſtice, which you ſo happily began for your petitioner, and to give him 
reparation for his large and tedious impriſonment, and heavy ſufferings by 
the Star-Chamber decree; he having waited four years with patience for 
that end, though he loſt by his impriſonment all. that he had, and was de- 
prived of a profitable calling, being then in the way of a Factor in the 
Lew Countries; and alſo to take off the King's fine, and to conſider his 
ſcrvice with the Earl of Mancheſter, wherein he faithſully adventured his 
life, ſpent a great deal of his own money, and loſt at Newark, when Prince 
Rupert raiſed the ſiege, almoſt 100 J. being ſtripp'd from the crown of the 
head to the ſole of the foot, beſides his former lofles at Kenton and Brent- 


ford : And that you will be pleaſed, for his preſent ſubliſtence, to appoint 


the payment of ſo much of his preſent arrears, as you in your great wiſ- 
doms ſhall think fit, to ſupply his urgent and preſſing neceſſities, there be- 
ing now due to them 600“. and upwards. And that Col. King may be 
commanded, to account with the petitioner, which formerly he hath retuſed 
to do (though commanded by his General), and to give him debentures 
for what is due by the State in his ſervice, and to pay him what he hath 
received for the petitioner, and detained from him. 
| And he ſhall pray, &c. 
Joun LilBuRN, 
The annex'd Petition thus followeth. | 


To the Houſe of Commons now aſſembled in the High-Court of Par- 


liament ; 


The humble Petition of John Lilburn priſoner in the Fleet ; 
In all humility ſheweth, | 

HAT in December next will be three years, your petitioner, upon 

ſuppoſal of ſending over certain Books of Dr. Ba/twick's, from Hol- 
land into England, was by Dr. Lamb's warrant without any examination 
at all ſent to the Jan priſon, and from thence within three days re- 
moved to the Fleet, where he abiding priſoner, in Candl:mas-Term follow- 
ing, was proceeded againſt in the Honourable Court of Star-Chamber - 
where your petitioner appearing (and entering of his name, for want of 
money his name was ſtruck out again), and he refuſing to take an Oath 
to anſwer to all things that ſhould be demanded of him (for that your pe- 
titioner conceived that Oath to be dangerous and illegal) without any in- 
terrogatory tendered him, for his refuſing the ſaid Oath, he was proſecuted 
and cenſured in the ſaid Court moſt heavily, being fined 500 J. to the King, 
and ſent priſoner to the Fleet. And in Haſler-TJerm following, was whip- 
ped from the Fleet to Meſiminſter, with a three-told knotted cord, receiv- 
ing at leaſt 200 ſtripes; and then at /Y*/#mn/?er, he was ſet on the Pillor y 
the ſpace of two hours, and (over and above the cenſure of the Court) at 
the Warden of the Fleet's command, was gagged about an hour and a half; 
after which moſt cruel ſufferings, was again returned to the Fleet cloſe pri- 
ſoner. When through his ſaid ſufferings, the next morning he being ſick 
of an extream fever, could not have admittance for his Surgeon to let him 
blood, or dreſs his ſores, till the afternoon of the ſaid day; tho? the Sur- 
geon, in pity to the priſoner, went to Veſiminſter to the Warden himſelf ; 
and your petitioner hath been cloſe priſoner in the Fleet ever fince, where 
in a moſt cruel manner he hath been put into iron fetters, both hands and 
legs, which cauſed a moſt dangerous ſickneſs that continued fix months; 
and after ſome ſmall recovery, was again laid in irons, which cauſed at 
leaſt five months ſickneſs, more dangerous than the former. During which 
time of ſickneſs, they moſt inhumanly denied his friends to come and ſee 
him, until they would give them money for their admittance, and they have 
denied many to come at all ; and have beaten and kicked, and otherwiſe 
moſt ſhamefully abuſed ſuch his friends as came to ſce him in his great 
diſtreſs, and to bring him food and neceſſaries to ſuſtain his life, and alſo 
have kept his ſervant from him, and his food. So that if he had not been 
relieved by ſtealth of his fellow-priſoners, he had been kept from any food 
at all, for above the ſpace of 10 days together: and the priſoners that out of 


* Where, (I very well remember,) Sir Arthur Haſlerig was one of my zealous and forward Judges; and when Warden James Ingram came to the Bar of the Court of 
Wards, and brought Mr. Herne the Counſellor to plead for the Lords, and in excuſe of himſelf, who ſtiffly inſiſted in a high manner upon the orders and decrees of Star. 
Chamber, upon which I very well remember Sir Arthur, with a great deal of indignation, ſaid unto Herne, I value not a Decree of the Lords in Star-Chamber a ruſh, if it be 
not expreſsly according to the tenor of their Commiſſion, the Law: and I further tell you, it is a ridiculous thing, Sir, to ſummon Parliaments to mect together to make 
Laws, if the Lords Decrees in Star-Chamber againſt Law ſhould be binding. And therefore, although you have proved for your Client Mr. Ingram, that the Lords in open 
Court (the Court fitting) commanded him on the Pillory to gag Mr. Lilburn, for ſpeaking againſt them, yet I tell you by Law that order ought to have been in writing ac- 


cording to the cuſtom of the Court, which you confeſs it was not, and therefore Mr. Ingram muſt ſmart for his executing of orders on Mr, Lilburn made illægally. 
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ity have relieved him, have been moſt cxoefly putitſhed, and the Keepers 
E forborn to confeſs themſelves, that they ſhould have ſtarved him 
long ago, had not the priſoners relieved him. And beſides all this, they have 


1 
3 4 


moſt cruel] y beaten and wounded hini, to the hazard of his limbs, and dan- 
ger of his life, had he not been reſcued and ſaved by the priſoners of the 
fame houſe. In which. moſt miſerable condition, your poor petitioner 
hath continued a priſoner for the ſpace of about two years and a.half, and 
is like ſtill to continue in the ſame, under the mercileſs hands of the War- 
den of the Fleet, who hath denied Jawful liberty to his priſoner, for that 
he, hath ſaid, he muſt obſerve the man that hath fo great a ſway in the King- 
dom, intimating the Archbiſhop. 1 8 

All which, his deplored condition, and lamentable miſeries, he moſt 
humbly preſenteth to this moſt Honourable Aſſembly, beſeeching them to 
be pleaſed to caſt an eye of compaſſion towards him, and to afford him 
fuch relief from his cenſure and hard impriſonment, as may ſeem good to 
your wiſdoms, who otherwiſe is like to periſh under the hands of mercileſs 
men, 


bleſs and proſper this Honourable Aſſembly. Joux LitBuRN. 
At the debate of which, there was not a little oppofition by ſome, who 


(as I conceive) thought I was not capable of enjoying juſtice, although to | 


my knowledge I never did an act in all my life that put me out of the pro- 
tection of the law, or that tended to the disfranchiſing me of being a De- 
nizen and Freeman of England; and therefore ought to enjoy as great a 
privilege in the enjoyment of the benefit of the Law of England, as any 
free Denizen of England whatſoever, by what name or title ſoever he be 


called. The iſſue of which debate, ſo much as I have under the Clerk's || 


hand, thus followeth. 95 
Die Lunæ, 10 Nov. 1645. 

Ordered, c. That the Vote formerly paſſed in this Houſe, concerning 
the proceedings againſt Lieut. Col. Lilburn in the Star- Chamber, be forth- 
with tranſmitted to the Lords. | BR 

Ordered, e. That it be referred to the Committee of accounts to caſt 
up and ſtate the accounts of Lieut. Col. Lilburn, and to certify what is 
due to him, to this Houle. H. Elhnge, Cler. Parl. D. Com. 


After paſting theſe Votes, I found quick diſpatch to the Lords; and 
upon the firſt of December, 1645, by ſpecial decree, they took off the fine 
fet upon me by the Star-Chamber ; and afterwards at their open Bar judi- 
cially, upon the 13th of February, 1645, appointed me a ſolemn hearing 
de novo of the whole matter; and aſſigned Mr. ahn Bradſhaw and Mr. 
Juhu Col for my Counſel. | 


| * | : 

Lieut. Col. John Lilburn's Sufferings, as they were repreſented and 
proved before the Right Honourable the Houle of Peers, in Par- 
ſiament aſſembled, the 13th day of February, 1645. 

FR. Bradfbaw and Mr. Cook being aſſigned for Counſel with the ſaid 
Mr. Lilburn; Mr. Bradſpaw having ſuccinctly, and fo truly opened 

the caſe, as if he had been an eye-witneſs of his Client's ſufferings, ac- 
quainted their Lordſhips, that the ſame had received a full and folemn 
hearing before a Committee of the honourable Houſe of Commons : upon 
whoſe report it was by that honourable Houſe, May 4, 164, reſolved upon 

the queſtion, That the ſentence of the Star-Chamber given again/? John Lil- 

burn ir illegal, and ogain/t the liberty of the ſubjeft ; and alſo Bloody, Wick- 

ed, Cruel, Barbarous, and Tyrannical; and likewiſe further as” upon 

the queſtion, That reparation ought to be given to Mr. Lilburn, for bis im- 

priſonment, ſufferings and loſſes, ſuſtained by that illegal ſentence. And now, 

my Lords, they have tranſmitted them to your Lordſhips, by whoſe noble 
favour and juſtice we are now before your Honours, to lay open the ille- 
gality of that ſentence, and all the proceedings thereupon, and to crave 
your Lordſhips juſtice for reparations, proportionable to our Client's ſuf- 
ferings. = 

And in the firſt place he preſented an Order, whereby Mr. Lilburn was 
firſt illegally attached, and committed to the priſon of the Gatehouſe, which 
was read in theſe words. 

Sexso Decemb. Anno Dom. 1637. 

Emanavit Attach. Direct. Wragge, & Flam/teed, pro 

Corporis Capt. Fobannis Lilburn de Civitate London, ad 

3mmediate admittend. c. Signat. per Lambe, Gwynn, & 

Aylett. 


Ex directione Ba- 
ter Cler. Cappel- 
lani Lond. 


Exam. Eqwardus Latham Reg. 


Regi Deput. | 


The Eng/:þ of which thus followeth ; 
The 6th of Decemb. 1637. 


Flam/iced, for the taking of the body of John Lilburn, 
of the City of London, and to bring immediately, &c. 


Signed by Lambe, Gwynn, and Het. 


the Court, Baker, 
Clerk Chaplain. 


Examined by Edward Latham, 
Deputy of the Regiſter. 

Which Order being read, Mr. Bradſbatu obſerved, that the original impri- 
ſonment itfelf was illegal, becauſe they never convented Mr. Lilburn to ſpeak 
tor himſelf, nor examined him upon any crime. But, my Lords, it is no 
marvel that ſuch kind of injuftice as this proceeded from thoſe High Com- 
miſſioners, becauie it was their uſual practice to be attachers, judges, gao- 
lers and executioners themſelves, without regard of any legal way of pro- 
ceedings. He then deſired their Lordſhips, that the ſentence againſt Mr, 
Lilburn in the Star-Chamber might alſo be read, which was accordingly 
done; Viz. | 


There iſſued an attachment directed to Mragge and | By direction of | 


I: Cam. Stet. ceram Canc. ibidem 13 Die Febr. Anno Decimo tertio Car. Reg. 
Lord Coventry, Lord Keeper, Se. 

WA Hereas upon information to this Court, the gth of February, by Sir 

John Banks Knt. his Majeſty's Attorney-General, that Jon Lilburn 

and John Marton, then preſent at the Bar, were the 24th of Fan. laſt, 

ordered to be examined upon interrogatories, touching their unlawful 

printing, importing, publiſhing and diſperſing of libellous and ſeditious 


* Lileura did enter his Name, but refuſing to give them Money they put out his Name again. 


20. The Trial of J. Lilburn and J. Wharton, 


| Books, conttary to the decree of this Court, which was verified by ag. 


be examined by Monday 


And your Petitioner ſhall ever pray (as in duty he is bound) to the Lord to | 


— 


—— 


— — 


— 
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dayit ; and being brought up to the Office to appear and be examined, th, 
ſaid Lilburn refuſed to * appear; and both of them denied to take an Oath 
to make true anſwer to Interrogatories, as appeared by the certificate of Mf. 
Goad, Deputy-Clerk of this Court: The Court did on that day order, that 
their appearances ſhould then be recorded, they being preſent in Court x; 


| aforeſaid z and that in reſpect the faid delinquents did then again eontemp- 


tuoufly refuſe to take their Oaths, tendered untq them in open Court, t 
ſhould be remanded to the Priſon of the Fleet, there to remain cloj 
priſoners, until they conform themfelves in obedience to take their Oath, 
and be examined; and that unleſs they did take their Oaths, and yield to 
night then next following, and now laſt paſt 
their Lordſhips would on this fitting day proeced to a cenfure againſt them 
for their contempts therein. LT 

Now this day the ſaid Lilburn and Wherten being again brought unto 
the Bar, his Majeſty's ſaid Attorney informed this Honourabit Court, 


that they ſtill continued in their former obſtinacy, and contemptuouſly re. 


fuſed to take their Oaths, to make true anſwer to the + Interrogatories, 
although they had been ſent for, and their Oaths offered to be given unto 
them by Mr. Gad, Deputy-Clerk of this Court, who now certified the 
fame in Court. And therefore his Majeſty's ſaid Attorney humbly prayed 


on his Majeſty's behalf, that their Lordſhips would now proceed to cen. 


ſure againſt the ſaid delinquents for their great contempts and diſobedience 
therein. Whereupon their Lordſhips *. by fair per ſuaſions to 
draw them to conformity and obedience; and withal offered, that if yet 
they would ſubmit and take their Oaths, their Lordſhips would accept 
thereof, and not proceed to cenſure againſt them. But ſuch was the in- 
ſufferable diſobedience and contempt of the ſaid delinquents, that the 
ſtill perſiſted in their former obſtinacy, and wilfully refuſed to take their 
Oaths. In reſpe& whereof the whole Court did, with an unanimous con- 


| ſent, declare and adjudge the faid Lilburn and Mbarton guilty of a very 


high contempt, and offence of dangerous confequenee and evil example, 
and worthy to undergo a very ſharp, exemplary and ſevere cenſure, which 
may deter others from the like preſumptuous boldnefs, in refuſing to take 
a Jegal ** Oath; without which, many great and exorbitant = Toon to 
the prejudice and danger of his Majeſty, his Kingdoms, and loving Sub- 
jects, might go away undiſcovered 2's unpuniſhed. And therefore their 
Lordſhips have now ordered, adjudged and decreed, that the ſaid Lilburn 
and M harton ſhall be remanded to the Fleet, there to remain until they con- 
form themſelves in obedience to the orders of this Court, and that they 
ſhall pay 5ool. a-piece for their ſeveral fines to his Majeſty's uſe ; and 
before their enlargements out of the Fleet, become bound with good ſure- 
ties for their good behaviour. And to the end that others may be more de- 
terred from daring to offend in the like kind hereafter, the Court hath 
further ordered and decreed, That the ſaid Fobn Lilburn ſhall be whipped 
through the ſtreet, from the Priſon of the Fleet unto the Pillory, to be 
erected at ſuch time and in ſuch place as this Court ſhall hold fit and di- 
rect; and that both he and the ſaid /Yharton ſhall be both then ſet in the 
ſaid Pillory, and from thence be returned to the Fleet, there to remain ac- 


cording to this Decree. 
Jobn Arthur, Dep. 


At the concluding of which, Mr. Bradfhaw obſerved, that this ſentence 
was felo de 15 guilty of its own death; the ground whereof being, be- 
cauſe Mr. Lilburn refuſed to take an Oath, to anſwer to all ſuch queſtions 
as ſhould be demanded of him, it being contrary to the laws of God, Na- 
ture, and the Kingdom, for any man to be his own accuſer : the execu- 
tion of which cruel and bloody ſentence was proved by ſeveral witnefles of 
quality and good repute upon Oath at their Lordſhips bar, the ſubſtance of 
whoſe teſtimony was : 

In the firſt place, 

Mr. Thomas Smith Merchant, upon his Oath declared to their Lord. 
ſhips, that he ſaw Mr. Lilburn tied to a Cart at Fleet-bridge, being ſtripped 
from the waiſt upward, and whipped from thence to Veſiminſter; and that 
ſo near as he was able to judge, every two, three or four ſteps he had a 
laſh, with a whip that he was ſure had two or three cords tied full of 
knots ; and for the number he did not judge them ſo few as 500, and he 
thought that if he ſhould ſay 500 and 500, he ſhould not ſay amiſs : but 
500 he was confident was the leaſt. And that he faw him ſet upon the 
Pillory, &c. the Officers being very cruel towards him, or any that ſpoke 
unto him, | | | 

The next witneſs was Mrs. Mary Dorman; the ſubſtance of whoſe teſ- 


| timony upon Oath was, that ſhe ſaw Mr, Lilburn whipped from Fl:et- 


bridge to Weſtminſter, in ſuch a barbarous and crue} manner, that ſhe was 
not able to exprels it, and that ſhe did believe that both his ſhoulders were 
ſwelled almoſt as big as a penny-loaf, with the bruiſes of the knotted 
cords ; and that ſhe did ſee him ſet upon the Pillory immediately, above 
the ſpace of two hours bare-headed, the ſun ſhining very hot, and he took 
occaſion to declare the unjuſtneſs of his ſentence, upon which the Warden 
of the Fleet cauſed him to be gagged above an hour, and did it with fuch 
cruelty, that he made his mouth to bleed. | 

Mr. Higgs his Surgeon teſtified upon Oath to this effect; that he did 
not ſee his patient Mr. Lilburn whipped, but being deſired to perform the 
office of a Surgeon to him, he that day dreſt his back, which was one of the 
miſerableſt that ever he did ſee; for the wales in his back, made by his 
cruel whipping, were bigger than Tobacco-pipes, and that he ſaw him ſet 
in the Pillory, and gagged. - 

And Mr. Thomas Hawes upon Oath teſtified to this effect; that he did 
fee Mr. Lilburn ſet upon the Pillory, above (as he judged) the ſpace of two 
hours, the Sun ſhining very hot, and they would not ſuffer him to have 
any Cover upon his head: and he taking occaſion to ſpeak of the Biſhops 
cruelty towards him, and how unjuſtly they had cauſed him to be dealt 
with, the Warden of the Flzet cauſed him to be gagged in ſuch a cruel 
manner, as if he would have torn his jaws in pieces, inſomuch that the 
blood came out of his mouth. 


In the next place, A ſecond ſentence made in the Inner Star-Chamber was 
read, which thus followeth, 


+ They never ſhewed the Interrogatories to Lilburn, though he delired the ſight of them, that ſo he might know what he Cid ſwear to. 


The ſum of which was, You mall fear to make true auſwer to all things that are atked you, ſo help you God. 
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I the Inner Star-Cbambor, the 18th of April, Anno Dem. 1638. 
Preſent Lord Archbiſhep of Canterbury, Lord- Keeper, Lord-Treaſurer, & 
| x x 7 Hereas Jen Lilburn priſoner in the Heer; by ſentence in the Star- 

AY Chamber, did this day ſuffer condign puniſhment for his ſeveral 
nces, by whipping at a Cart, and ſtanding in the Pillory ; and as their 

Lordſhips were this bay informed, during the time that his body was un- 
der the ſaid execution, audaciouſly and wickedly did not only utter ſun- 
dry ſcandalous ſpeeches, but likewiſe ſcattered divers copies of ſeditious 
Books amongſt the people that beheld the ſaid execution; for which very 
thing, amongſt other offences of like nature, he hath been cenſured in the 
ſaid Court, * the aforeſaid ſentence: it is therefore by their Lordſhips 
ordered, that the ſaid Jobn Lilburn ſhould be laid alone with irons on his 
hands and legs, in the Wards of the Fleet, where the baſeſt and meaneſt 
ſort of priſoners are uſed to be put; and that the Warden of the Fleet 
take ſpecial care to hinder the reſort of any perſons'whatſoever unto him; 
and particularly, that he be not ſupplied with money from any friend : 
and that he take ſpecial notice of all Letters, Writings, and Books 
brought unto him, and ſeize and deliver the ſame unto their Lordſhips : 
and take notice from time to time who they be that reſort unto the ſaid 
priſon, to viſit the ſaid Lilburn, or to ſpeak with him, and inform the Board 
thereof. And it was Jaſtly ordered, that all perſons that ſhall be hereafter 

roduced to receive corporal puniſhment, according to ſentence oh, that 
Court, or by order of the Board, ſhall have their garments ſearched be- 
fore they be brought forth, and neither 7 other thing ſuffered 
to be about them; and their hands likewiſe to be bound, during the time 
they are under puniſhment. - Whereof, together with the other premiſes, 
the ſaid Warden of the Fleet is hereby required to take notice, and to have 
eſpecial care, that this their Lordſhips order be e I 


' Examined per Dudley Carleton. 

And theexecution of this latter ſentence in a moſt barbarous and inhu- 
man manner, was punctually proved by ſufficient witneſles, as followeth ; 
viz. Mr. Higgs his Surgeon again teſtified, that that night Mr. Lilburn 
ſuffered, he was had back to the Fleet, and he repairing to Dr. Grant, to 
crave his advice, he adviſed him to let his patient blood, to prevent a 
fever; and he accordingly came the next morning to the Fleet to let his 
patient blood, and dreſs his ſores, but he found him locked up cloſe in a 
room, and was by the Officers of the Fleet denied acceſs unto him. 
Whereupon he immediately went to the Warden, being then at Veſimin- 

er, who denied him acceſs to the ſaid Mr. Lilburn, till the afternoon 
that he came home; which was a great act of cruelty, and much to the 
danger of Mr. Lilburn's health, and welfare: and the next day they re- 
moved him down to the Common Gaol, where they laid him in irons, 
and ſeveral times wounded him, to the extreme hazard of his life, and ſe- 
yeral times denied me acceſs to him in his extremity. 

Dr. Hubbard, Juſtice of the Peace, made Oath to this effect; that 
when Mr. Lilburn was priſoner in the Fleet, he was deſired as a Phyſician 
to viſit him: and going ſo to do, he was again and again denied acceſs to 
him: but upon much importunity to the Warden, he was admitted to 
him, whom he found in an extream violent fever; lying in irons upon 
both hands and legs, to the extreme hazard of his life. | 

Mrs. Mary Dorman further declared, that after Mr. Lilbzrn had ſuf- 
fered, ſhe went often to viſit him, who was laid in irons, and his friends 
denied acceſs to him; and that the Officers of the Fleet ſtrongly endea- 
voured to ſtarve him : ſo that many times his friends were forced to bring 
his meat to the poor men's bag, and give them money to convey it to him 
through a hole in a wall betwixt them and him, Mr. Thomas Hawes fur- 
ther declared, that after Mr. Lilburn ſuffered, he often went to viſit him, 
and was beat by the Gaolers, and was in danger to have loſt his life for 
ſo doing; and that they ſo ſtrongly laboured to ſtarve Mr. Lilburn, that 
they were forced to convey his diet to him by the poor men that begged 
at the grate : but the Gaolers finding out that Mr. Lilburn got his diet 
that way, they dealt ſo cruelly with the poor men, that Mr. Lilburn was 
deprived of that way of relief, and then his friends got the ſon of one. 
Archer that was priſoner in the next room to him, for accuſing the De- 
puty of Ireland for murdering one Eſmond, to convey his victuals to him: 
which was done by ſtealth, through a hole where a board was pulled up 
in his floor, when the reſt of the priſoners were at the Chapel at ſervice ; 
and, my Lords, divers times the conveying of his meat to him, coſt 
him and his friends, upon the priſoners, &c. more than the meat itſelf. 

Robert Ellis, ſome time a fellow-priſoner with Mr. L:i/burn in the Fleet, 
vpon Oath declared before their Lordſhips, that the Officers of the Fleet 
after they brought Mr. Lilburn into the common Wards, uſed him very 
barbarouſly and cruelly, laying him for a long time in irons, keeping his 
friends from him, and his victuals; and ſeveral times had like to have 
ſlain and murdered him, and he verily believes had effected it, if he had 
not help'd him ; for which they took his bed from him, and put him off 
the charity, and kept him five weeks in a dungeon, and had like to have 
murdered him, and afterwards removed him to the King's-Bench, that fo 
they might the more eaſily have their wills of Mr. Lilburn, &c. 

Their Lordſhips being ſatisfied of the Injuſtice and Illegality of the pro- 


Kingdom had been ſo great as his Client's were: for a Gentleman to be 
ſo cruelly tortured and whipped, pillory'd, gagged, cloſe impriſoned, iron- 
ed, beat and wounded, and that contrary to 945 is a cruelty unheard of, 
and therefore hoped that for ſuch unparalleled ſufferings, and oppreſſions, 
the fair hand of their Lordſhips honourable Juſtice would give and reach 
him forth unparalleled damages; and though many of his Judges that 
did him injuſtice be dead, yet he hoped the hand of Juſtice of their Ho- 
Nours, joined with the honourable Houſe of Commons, will be fo long, 
as to reach their living and ſurviving eſtates, and out of them, &c. make 
him ſpcedy, large and unparalleled reparations. 

Mr. Cook then ſpoke in the behalf of Mr. Lilburn (and afterwards print- 
puniſhment inflicted upon him may be re- 


ed his argument), and ſaid the 
duced to four heads: 

(1.) Impriſonment, whereby a man is buried alive, loſes the comfort and 
benefit of his five ſenſes, and is made Corpus immobile legis, the unmoveable 
ſubject of the law, or as a dead carcaſe. Tis true, that in itſelf it is the 
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for Printing and Pulliſbing feditious Books. 


it 
ceedings, Mr. Bradſpaw ſaid, that he conceived no man's ſufferings in the 
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eaſieſt of all corporal puniſhments : but the continuance of it, makes it 
ſuch a lingering conſumption, that it is better to be upon the rack an 
hour, than to be impriſohed a year: as it is better to be once wet to the ſkin, 
than to be ſubject to a perpetual dropping: efþecially for an active ſpirit, - 
there is ho ſuch torment as to deprive him of liberty; for active Th 
Was condemned only to fit till : there is no end of ſuch a miſery, as tl“ 
Heathen perſecuting Tyrant ſaid, Nendum tibi redii in gratiam; to put a 
man out of his pain, was always counted a favour. But Mr. Lilburn's 
impriſonment was aggravated by three ſteps or gradations. 

1. A loſe impriſonment, not the deareſt friend to come to him; ve do not 
find that any of the primitive Chriſitans u ere uſed ſo by the Tyrants, for 
then that heavy charge might be anlwered in the Scripture, / was in priſon, 
and ye viſited me not; extraordinary mattets of ſtate and high concern- 
ments always excepted : but the Surgeon was not permitted ſome time to 
come to Mr. Lilburn to dreſs him, nor the Phyſician when he was in a 
fever; a cruelty unheard of amongſt the Turks : for they are careful of 
their ſlaves in their ſickneſs, and fatten them, that they may endure their 
blows ; but it is too probable that thoſe which were Mr. Lilburn's mali- 
cious enemies, did too much thirſt after his blood. 

2. The Keepers were ordered to take care that no money be conveyed 
to him, which argues that they had a deſire to ſtarve him: the Prophet 
ſaith, It is better to die by the ſword, than famine, which is the greateſt of 
all torments ; for all puniſhments may be undergone by patience, but only 
hunger: which the more any man thinks by patience to overcome, the 
more violent it is. Undoubtedly, had it not been for the pity of ſome poor 
reſolute fellow-priſoners, Mr. Lilburn had been ſtarved to death: far worſe 
than any of the four Roman puniſhments, which were lapidatio, combuſtio, 
decollatio, flrangulatio, ſtoning, burning, beheading, and ftrangling. How 
ſeverely, yet moſt juſtly, aid the ſame Judges ſeveral times puniſh the in- 
tent to poiſon or deſtroy another man? The going about to murder, nay 
the giving of the lye, becauſe it is preparatory to murder, by provoking 
quarrels, was cenſurable in that Court; 4 ra # fortiori, much more from 
the ſtronger, then in this caſe uſed, where there was ſo much cruelty in- 
flicted, that death might probably have enſued, had not God by his ex- 
traordinary mercy ſupported him in thoſe ſad afflictions, thoſe unjuſt 
Judges for tranſgreſſing not only the bounds of humanity, but all the 
rules of their own ordinary Juſtice, ought to make Mr, Lilburn anſwer- 
able ſatisfaction. | | 

3- This impriſonment was for about three years, until he petitioned 
the Parliament. Many times the firſt motions of anger are not in a man's 
own power; becauſe he would not accuſe himſelf as they deſired, they 
might have in a paſſion committed him, and the Sun might have gone 
down upon their wrath; nay, the Moon might have made her peragra- 
tion, or the ſummer ſeaſon might have melted their frozen conſciences, or 
the winter cold have allayed the heat of their malice, or the Sun might 
have made his revolution, but their malice continued three years; and had 


not he been. delivered by the Juſtice of ths Parliament, in probability 


might have continued for ever. | = | 

(2.) Whipping, a moſt painful and ſhameful puniſhment; Flagella- 
tions and Scourgings being for ſlaves and incorrigible rogues, and hedge- 
robbers. In undecimo Elizab. one Cartwright brought a ſlave from Ruſſia, 
and would ſcourge him cruelly, for which he was queſtioned ; and it was 
reſolved, that England was too pure an air for ſlaves to breathe in; and it 
was often reſolved in the Star-Chamber, that no Gentleman was to be 
whipp'd for any offence whatſoever : it being well known that John Lil- 
burn's anceſtors have been ancient Gentlemen, and that which theſe Judges 
could not be ignorant of, eſpecially the Earl-Marſhal, who is preſumed 
to know all the ancient Gentry in the Kingdom. But the like whipping 
was never read of amongſt the Afſyrians, Perſians, Grectans, or Romans. For, 

1. It was from the Fleet to Meſiminſter (above a mile diſtance) a great 
concourſe and confluence of people looking upon him, as if he had been 
ſome miſerable ſlave. | 

2. He received every two or three ſteps a blow, 500 ſtrokes at the leaſt ; 
for one Mr. Smith, a Lark that went along with him, teſtified thar 
ſo far as he was able to judge, he received 500 or 1000, but of the firſt he 
was molt certain; and this was with a treble-corded whip, with at leaſt 
twenty knots upon it. 

Amongſt the Romans no male ſactor had ever above forty ſtripes, and every 
ſtroke ſtood for three ſtripes, for the, whip was of three thongs ; and but 
one knot at the end of every thong. St. Paul received thirty-nine ſtripes, 
which was but thirteen blows. Not long ſince in Orleans, a Prieſt was 
ſentenced to be whipp'd for fornication, having abuſed a poor maid, tell- 
ing her that their popiſh St. Francis would come and lie with her ſuch a 
night, at which time he perſonated and feigned himſclf to be St. Francis, 
and was taken in bed with her; and it was earneſtly prefled by the King's 
Advocates, that he might receive fourteen blows with a three-corded whip, 
which is conſtantly uſed for ſuch caſtigations, becauſe it was an abomi- 
nable wickedneſs : but the Judges would not ſuffer him to have above 
thirteen blows, becauſe ampliandi ſunt favores, favours are to be inlarged. 
And in doubtful matters it muſt always be preſumed for clemency and 
gentleneſs ; according to which account, Mr. Lilburn received 19,000 
ſtripes: for in every blow there was twenty ſtripes, by reaſon of the twenty 
knots, which being multiplied is 10,000, and in every ſtripe there was 
ſhame and pain, compreſſion of the fleſh, bruiſings and eft {ion of blood. 

(3.) The Pillory, a puniſhment ſomething painful, but exceeding 
ſhameful, and moſt terrible to a generous nature, to ſtand two hours in 
open view of all men, as if he had been unworthy to tread upon the earth, 
the Sun ſhining very hot upon him, and not ſuffered to keep on his hat ; 
and this immediately after his cruel whipping, that ſo they might put 
him to all the torture and pain that they could, argues abundance of 
wrath and malice. | : | 

This puniſhment of ſtanding upon the Pillory, was firſt invented for 
Mountebanks and Cheats, that having gotten upon banks and forms, to 
wrong and abuſe the people, were exalted in the ſame kind, to ſtand con- 
ſpicuous to the view and open ſhame of the people; but for a Gentleman 
to be ſo ſerved, was never heard of, unleſs by that cruel Court. 

(4.) Gagging, an unmanly and barbarous cruelty, to be exerciſed upon 
beaſts, not men, for man differs from brutes, both ratiane & cratione, in 
reaſon and ſpeech ; a puniſhment never heard of in any age: cutting out 
of tongues, and perforation in caſes of blaſphemy have been heard of, but 
never 


1 

„ 1 " 
Never in a matter of ſuch a nature; and this to continue for above an hour, 
till the blood guſh'd out of his mouth, as if „ N have pluck'd his 


jaws in pieces, and all this for nothing; O inſufferable torments ! 
So that by his impriſonment he was made a ſtoek, a dead trunk, or pic- 


ture of a man, that hath eyes and ſees not, hands and handles not, &c. 


By whipping they endeavoured to make him a rogue, or a flaye ; by the 
third puniſhment of the pillory, to make him a cheater, guilty of forgery 
and perjury ; and by gagging, to make him a beaſt, and ſo upon the whole 
matter 8 him of his reaſonable ſoul, ſuch cruelties that were ne- 


ver invented but by Beers and Wolves in human ſhapes, ferocitas Luporum, 


in humana figura. But then the perſons that were fo cruel and tyrannical 
aggravates the offence. RIS | 


woo ar”, was commanded to be executed by an eminent Court 
in 


of Juſtice, profefling Chriſtianity, peſſima gſt injuſtitia que fit ſub colore juſti- 
tiz : tis the greateſt injuſtice to oppreſs and do injury, under a pretence of 
are How often was it reſolved in that Coyrt, that for a Juſtice of 

eace.or Conſtable to commit a riot, was ten times more ſeverely puniſh- 
able than in a common perſon, becauſe it is to uſe, or rather abuſe that 
ſword of authority, to commit or countenance an unlawful action, which 
was ordained and put into their hands to ſuppreſs it. | 

2. The Eminency of the perſons augments the offence, Home perſonæ 
auget peccatum; for à Gentleman to act againſt the rule of the Law and 
Gentility, is more reprehenſible than in vulgar perſons, 
the-Court of Star-Chamber, from the eminency of the perſons, which were 
Judges: Stars of the greater magnitudes, as being the higheſt Court of 
ordinary Juſtice; but Mr. Lilburn's Judges, inſtead of putting on the gar- 
ment of Juſtice, were cloathed from head to feet, and their conſcience oil- 
ed and moiſtened, with cruelty and injuſtice mixed with the moſt poiſoned 
malice that ever entered into the hearts of any Judges. 

And though ſom? of them be dead, yet Juſtice lives though the party be 
dead; whatſoever becomes of them, their eſtates ought to make ſatisfac- 
tion agcording to their own rules, qui nen luet in corpore, ſolvit in bur ſa; he 
that ſuffers not in his body, muſt ſuffer in his purſe. | 

A principal actor in this bloody tragedy, was the Lord-Keeper Coventry, 
not leſs eminent in cruelty than in place, Judge of the higheſt ſeat of mer- 
cy, the Chancery, which abated the edge of the Law, when it is too keen ; 
for the chief Judge of mercy to degenerate into a ſavage cruelty, not heard 
of amongſt the Barbarians, how heinous is it? Not to ſpeak any thing of 
the decapitated Archbiſhop, that monſter of cruelty, and ſubtlety, whoſe 
eſtate we fear is dead with him, and therefore little can be expected from it. 

The Biſhop of London, then Lord-Treaſurer, was a principal ſentencer 
of Mr. Lilburn ; by their own Canons, no Biſhop ought to have a hand in 
blood, becauſe they pretend to be mild ſhepherds, but cruelty was their 

enius. 

The Earl of Arundel was of an imbittered ſpirit againſt Mr. Lilburn, 
nothing but corporal puniſhment would allay the heat of his malice ; who 
being Farl-Marthal, could not be ignorant that Fehn Lilburn was a Gen- 
tleman : for him that by his place, was to protect all Gentlemen from inju- 
ries, and ſhould ſcorn to be active in the inflicting ſuch corporal, ignomi- 
nious, cruel puniſhments upon a Gentleman, is a tranſcendent tranſgreſſion 
againſt the laws of ſtate and honour. It hath been cenſurable in that 
Oe. to ſpeak contemptuous words of a Gentleman ; and how often had 
he ordered ſatisfaction, for ſaying ſuch a one is no Gentlemen ? And yet 
the ſame court and perſons not only to ſay a Gentleman is a rogue, but ſo 
to uſe him, as Mr. Lilburn was, is the greateſt ſcandal to the public Juſ- 
tice of the Kingdom, that hath been heard of. 

The Judges aſſiſtants, that are called the Fathers of the Law, and are ſaid 
to carry Law in their breaſts, for them to begin and promote ſuch an un- 
juſt and illegal ſentence, for them that are ſet as Centinels to watch over 
and preſerve the people's liberties, to betray a poor Gentleman into the 
hands of mercileſs men, was an offence of an exceeding high nature: for 
had they declared the illegality of thoſe proceedings, and proteſted againſt 
it, as by virtue of their places (in duty) they ought to have done, it might 
have prevented the ſentence, If the proceeding had been regular by in- 
formations, and examinations, or ore tenus, as it was not, unleſs there had 
been ſome direct proof or ſpeaking circumſtance or very probable preſump- 


tion, that Mr. Lilburn had been guilty of ſome high crime; it had been | 


grievous thing in them to have aſſiſted in ſo cruel puniſhments, But when 
the pretence was no other, but concerning ſome of Dr. Baſ{wick's, Mr. 
Burton's, or Mr. Prynne's Books, which they knew could not be any breach 
of the peace, and that in the Star-Chamber, where there was no informa- 
tion, as in Mr, Lilburn's caſe, to adminiſter an Oath, was all one with the 
High-Commiſſion, and directly contrary to the petition of right, in 3 Car. 
and Juſtice Jones had no reaſon for inflicting the corporal puniſhment. 

But becauſe Mr. Lillurn was a young man, therefore it was fit he ſhould 
be puniſhed : Is not this to turn Juſtice into Wormood ? Such Judges 
have ever been the moſt dangerous peſts to a State and Kingdom, and in 
former times, for leſs offence, moſt ſeverely puniſhed in their perſons and 
eſtates. The Lord Cattington thirſted exceedingly after the blood of this 
poor Gentleman, and the High-Commiſſioners had their hands as deep as 
any of the reſt, in regard that by their warrant he was firſt committed : 
the moſt unjult and tyrannical that ever was heard of, to command a poor 
Gentleman to be ſent to priſon, without conventing him before them, or 
aſking him whether he was guilty of any miſdemeanor ; a mere uſurpation 
of authority, taking the ſword of Juſtice into their own hands, not caring 
to deſtroy a poor Gentleman, ſo as they might curry favour with the Pre- 
lates their grand patrons ; thoſe High-Commiſſioners making themſelves 
Judges, Gaolers, and Executioners, and what not, to deftroy the inno- 
cent. 

It is conſiderable what puniſhment the Gaolers and Executioners of 
this cruel ſentence have deſerved : for however if a writ be directed to a 
Sheriff, commanding him to take the body of one who is a Peer of the 
Realm, or a privileged perſon, the Officer 1s excuſed by his warrant ; yet 
when puniſhments are clearly againſt the Law of God, Nature, and Na- 
tions, which prohibit all ſuch cruelties and inhumannies; to make them 
bleed for the blood of Mr. Lilburn, would be an honourable piece of Juſ- 
tice, and a precedent of much ſafety to the ſubjects in after-times, and Of- 
ficers would not dare to be ſo unmercifully cruel ; as the Sheriffs ſmarted 
for the Ship-money, though they had proceſs from the Exchequer, 
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ſtripes for many thouſands ; but loſt his trade and livelihood. 
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blow that was given him; in his impriſon. 
ment, Whipping, Pillory, Gagging, Beatings, Hunger- bitings, and the 
Irons laid upon him, every true-hearted Engl; , that ſtands for the laws 
and liberties of the ſubject, was ſo uſed, and abuſed ; for it might have hee 
any ſuch man's caſe, as well as his. His eſtate quite exhauſted by thei, 
cruelties, his trade loſt, whereby he gained his livelihood, being before that 
time in a hopeful way of a Merchant, and well known to be very induſtri. 
ous in his calling; à man active for the Public, and. by his merits hath 
procured the title of Lieutenant-Colonel in the preſent wars: What da 
mages the Parliament will be pleaſed to adjudge and order him, he hums 
bly ſubmits to their great Wiſdoms and honourable Juſtice : certainly not 
any of them would have ſuffered ſo much for ten thouſand pounds, 

t is the Lord's great mercy that he is yet alive, having conflicted with 
and gone through ſuch a ſea of puniſhments and miſeries. True it is, that 
in point of reparations, there is no proportion between money and ſuch 
corporal puniſhments, to a generous ſpirit: yet as there was never mom 
indignity and a greater diſhonour to the Juſtice of the Kingdom, than b 
this wicked ſentence, and the cruel execution thereof; therebj proclaim 
ing it to all the world that an Englib Gentleman muſt be made a ſlave bs 
ſatisfy the malicious and virulent humours of a tyrannical Court of Jul. 
tice: 5 5 | 

So it will be a very great honour and reparation to the public Juſtice at 
this Land, to give mf adjudge Mr. Lillurn exemplary Js now rho 
damages, to be levied out of the eſtates of his unjuſt and malicious Judges, 
through whoſe injuſtice he not only ſuffered ſuch cruelties for three years 
that not one of them would have (ered the like, nor received one of 125 
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The judicial law was blood for blood, an eye for an eye, tooth for 
tooth, &c. Daniel's accuſers were caſt into the bel of Lions, with their 


wives and children, though Daniel had no hurt by a miracle of mercy ; « 
the equity and morality whereof, Mr. Lilburn ought to have good and pe- 7 
portionable reparation out of the eſtates of his unjuſt Judges and Tor- N 
mentors, who ſought for his blood: but that God preſerved him by his n 
extraordinary love and favour. | : | 0 
That all drooping ſpirits * chear up and be incouraged, that Juſtice 6« 
will run down like a mighty ſtream, when it ſhall be executed upon the & 
greateſt offenders: as now there is good hopes that Mr. Lilburn ſhall by 4c 
ordinance of Parliament have ſpeedily good damages, anſwerable to his T 
great ſufferings, ordered and adjudged him, to be raiſed out of the eſtates th 
of his unjuſt Judges, that may be paid unto him without further expence, of 
who hath been at ſuch extraordinary charges about the ſame, that ſo his 
reparation may be not only juſt, but ſeaſonable, by which he ſhall be ob- 7 
liged to venture his life, and all that is dear to him as formerly he hath 
done, for his honourable Judges in Parliament aſſembled. 
Whereupon the Lords made the following Order. \ 
| Die Veneris, 13 Feb. 1645. J 
«© Whereas the cauſe of John Lilburn, Gent. came this day to a hearing th 
e at the Bar by his Counſel, being tranſmitted from the Houſe of Com- 10 
* mons, concerning a ſentence pronounced againſt him in the Star-Cham- P; 
&« ber, 13 Feb. Anno 13. Car. Reg. and after an examination of the whole in 
proceedings, and a due conſideration of the ſaid ſentence; it is this day M 
<« adjudged, ordered, and determined by the Lords in Parliament aſſem- No 
<< bled, That the ſaid ſentence, and all proceedings thereupon, ſhall forth- ta 
with be for ever totally vacated, obliterated, and taken off the file in all du 


Courts where they are yet remaining, as illegal, and moſt unjuſt, againſt 
the liberty of the ſubject, and Jaw of the land and Magna Charta, and la 


© unfit to continue upon record: And that the ſaid Lilburn ſhall be for Ce 
ever abſolutely freed, and totally diſcharged from the ſaid ſentence, and bly 
< all proceedings thereupon, as fully and amply, as though never any 2b 


e ſuch thing had been. And that all eſtreat and proceſs in the Court of tio 

* Exchequer, for levying of any fine, (if any ſuch be) thall be wholly can- mi 

e celled and made void; any thing to the contrary in any wile notwith- 

„ ſtanding.” L 
Job. Browne, Cleric, Parliamentor. ; 


But not aſſigning me any reparations in that Decree (the doing of which 

the Houſe of Commons left unto them, and the Lords according to former 5 
cuſtom looked upon to be their right in law to do), I prayed their aſſign- Fi 
ing me particular reparations according to Law and Juſtice, out of the 
eſtates of my unjuſt Judges, that had done me ſo much wrong; upon 

which new addreſs to them, they did upon the 5th of March, 1645, order 
and decree, and afligned to be paid unto the ſaid Jahn Lilburn, the ſum of the 
20001. for his reparations, which for many reaſons (as their being aiding 

in the wars to the King, &c.), they fixed apon the Eſtates real and perſo- To 
nal of Francis Lord Cottington, Sir Francis WVWindebank, and James Ingram, 

late Deputy-Warden of the Fleet; and afterwards by another decree for the 

preſent levying thereof, out of their lands, at eight years purchaſe (as they 

were before the wars,) with the allowance of Intereſt at 8 J. per centum, per 8 
annum, in caſe of obſtruction; for all or any part of it: and to this purpoſe 
cauſed an ordinance to be drawn up, which fully paſſed their Houſe the 
15, 20, and 27th of April, 1646. and afterwards tra1ſmitted it to the Houle 
of Commons, where by reaſon of my bloody adverſary old Sir Henry Jane's mo! 


Intereſts, and of my impriſonment by Mancbeſter's means in the Tower of and 
London, it lay aſleep till the 1ſt of Augu/? 1648. at which time 7 or 8000 ted 
of my true friends in London, ſigned and cauſed to be delivered a Petition and 
to the Houſe of Commons for my liberty, and the paſſing of the ſaid Ordi- Jaw 
nance. Whereupon the Houſe made this Order. 1 
Die Marti, 1 Augufti 1648. 75 
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Sir John Maynard, Sir Peter Wentworth, Lord Carre, Col. Baſivel, Col. Fo 
Ludlow, Mr. Holland, Mr. Copl:y. on, 


| ting! 

c Tt is referred to this Committee, or any five of them, to conſider how dent 

6. Colonel John Lilburn may have ſuch ſatisfaction and allowance for his men 
5s ſufferings and loſſes, as was formerly intended him by this Houſe,” and 


Henry Eiſynge, Cler. Parl. Dam. Com. Spee 
Upon 


- 
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Nn ben Oeder 1 got the Committee to meet, and preferred a Peti- 

priſon. — Upon 2 'Upo Se, the Parliament having diſpoſed of 
ind the ny <A Part of the Lord Cattingion's Eſtate that I ſhould have bad, unto 
ie lau al Lord Say, and alſo compe nded with Sir Francis Windebant's Heir; 
e been "y ſaid Committee were pleaſed to fix it entirely upon the Lord-Keeper's 
their 12 s the principal guilty Man; of which, when the young Lord 
re that Coventry, his Son and Heir, heard thereof in France, he came polting to 
duſtri- land as in Amaze, fearing what ſuch a Precedent might bring upon him, 
$ hath i Father's Eſtate [theo dead] ſhould be compelled to make me Satiſ- 
hat da. faction; be being ſo capital in Injuſtice, that if that Courſe ſhould be 
hum taken, his Eſtate left him by his Father [if it were trebled] would not 
ly not farisfy for his Father's palpable Injuſtice committed in his Life-time. And 


in the ſaid Bryers with his Father, being as unjuſt as 
aving a Brother (viz. George Montague) and other conſi- 


Manchefter be 


I 
the other, and 


with, vr ug 
atereſts in the Houſe of Commons, ſo plied their Friends there, 
y 2 2 a Stop to the ſecond reading of the aforeſaid Ordinance. 
more Which I firſt fully underſtood by the Speaker's Means, then my great 
an by retended Friend, who one Day began to reaſon with a Member of the 
claim. ouſe [and my ſpecial Friend] about the unreaſonableneſs to fix my Re- 
Ve, to tions upon the Eſtate of the deceaſed Lord Coventry; nay, or to give 
f Juſ- me any Reparations at all out of the Eſtates of thoſe Perſons that did me 
| rong, for tear the Precedent in time might reach to themſelves : “ For, 
liceof « Sir, ſaid the Speaker, [as the Member told me] if my Son and Heir 
Dnable © « ſhould be liable in Law, to make Satisfaction to all thoſe Men [out of 
idges, « that Eſtate I ſhould leave him] that I have in the Eye of the Law wrong'd 
years by ſigning Warrants, Orders, and Decrees, by the Command of my 
of his T 2 he would ſoon be a Beggar, although I ſhould leave him 5 or 
| « 6000 J. per annum; and therefore deſired the ſaid Member s Concur- 
h for « rence with him. And for the clamorous Importunity [as they called 
their « jt] of me and my Friends, to give me Reparations z but yet to do it in 
y; by « ſuch a Way, that the Precedent might not in future make themſelves 
pro- « ſmart for their Injuſtice to particular Men.“ Of which, when the ſaid 
Tor. Member told me, he ſaid, they were reſolved to make the Commonwealth 
y his my Pay-maſter out of the publick Treaſury, and colour over the Juſtneſs 
of it with this Pretence, That Cottington's Eſtate, &c. formerly aſſigned 
uſtice « me, they had ſince diſpoſed of for the Commonwealth's uſe, to the 
n the « Lord Say; and therefore now it would be no Injuſtice to the Common- 
all by « wealth [although in the Star-Chamber it never wronged me] to pay me 
to his « my Reparation.” And ſo finding I was like to be baffled, I delivered 
ſtates the under-written to every individual Member of the Honourable Houſe 
ence, of Commons. | 
fo hi 
e ob. The Humble Remembrance of Lieutenant Colonel John Lilburn, Sept, 4, 1648 
hath Honoured Sir, 
Y/ Ouchfafe to take Notice, and ſeriouſly to conſider, That the firſt 
Week this preſent Parliament fat, which is now almoſt full eight 
Years ago, I preſented an humble Petition to the Houſe of Commons, for 
Juſtice and Right againſt the cruel Judges of the Higb.- Commiſſion- Court, and 
aring the Star- Chamber; and I had the Honour [the ſame Day it was preſented] 
Dom- io be one of the firſt Priſoners in England that was ſet at Liberty by this 
ame Parliament, and alſo received a ſpeedy, full, fair, and candid Proceeding, 
vhole in the hearing and examining my tyrannical Sufferings: But by reaſon of 
s day Multiplicity of publick Buſineſs, and other great bſtructions, I have 
ſſem= not as yet been able to attain to the full End of my legal and juſt Expec- 
orth- tation and Right, viz. Reparations for my long, ſad, and tormenting 
in all Sufferings, by the foreſaid unjuſt and unrighteous Judges. | 
-ainſt Be pleaſed alſo favourably to take Notice, That upon the firſt of Augu/? 
and laſt, there was an humble Petition preſented to the Honourable Houfe of 
A for Commons, ſubſcribed by many Thouſands of honeſt Citizens, Sc. hum- 
and bly to deſire you to put me in full Poſſeſſion of all your by-paſt Juff Votes 
- any about my foreſaid Sufferings: Upon reading and debating of w ich Peti- 
irt of tion, as in Anſwer to that particular of it, your Houſe were pleaſed to 
Cane make this enſuing Order : ; 
vith- - | Die Martis, 1 Auguſti, 1648. 
| Lord Carre, Sir Jobn Maynard, Sir Peter Wentworth, Col. Beſwel, Col. 
ur ; 7 Las. Mr. Copley, Mr. Holland. | 
ea « It js referred to this Committee, or any five of them, to conſider 
"wa b « how Colonel Fohn Lilburn may have We 9 2 e ow his 
897 ” fles, as was formerly intended him by this Houſe.” 
4. * : Henry Elſynge, 1 
U a * 
6.4 Unto which ſaid Committee at their firſt Sitting, I preſented a Petition ; 
m of the Copy of which thus followeth: 
ding 
erſo- To tie Honourable the Committee of the Houſe of Commons, appointed to conſider 
ram, ef Lieut. Col. Lilburn's Buſmeſs, in reference to the Star-Chamber ; 
r the ; 
they 1 The Humble Petition of Lieut, Col. John Lilburn 
„ per weth, . g 
726 HAT beſides your Petitioner's Sufferings by reaſon of his Baniſhment 
> the 1 into the Low- Countries, he was firſt committed by Dr. Lamb, Gwyn, 
ouſe filet, 1637, and afterwards had three Years Impriſonment, in the Com- 
ane's mon Gaol of the Fleet, being whipped from Fleet- Bridge to Weſtminſter, 
er of and enduring the cruel Torment of above five hundred Stripes with knot- 
3000 ted Cords. Afterwards being ſet in the Pillory for the Space of two Hours, 
tion and by James Ingram, Deputy- Warden of the Fleet, gagged, tearing his 
di- Jaws almoſt in Pieces, without Order; which Sentence was given by 
Lord. K eeper Coventry, Earl of Mancheſter, Lord Privy-Seal, Lord New- 
burgh, Sir Henry Vane, ſen. Lord Chief-Juſtice Bramp/ton, and Judge 
Fines, And after the barbarous Execution of this Sentence, being April 
| 18, 1638, the ſaid Lord Coventry, Archbiſhop of Canterbury, Biſhop of 
Col. London, Earl of Mancheſter, Earl of Arundel, Earl of Salisbury, Lord Cot- 
tingten, Lord Newburgh, Secretary Cꝛot, and Windebant, paſſed another 
how Sentence, in effect for the ſtarving of your Petitioner, and for the tor- 
- his menting of him with Irons upon Hands and Legs both Ni ht and Day; 
and by keeping him cloſe in the common Gaol of the . leet, from the | 
2 Speech of any of his Friends: All which was executed with the greateſt 
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. 
Cruelty that could be, for the Space of 17 three Vears together, to 
the apparent Hazard of his Life, both by ſtarving bim [which was with 
all Art and Induſtry ſeveral ways attempted]; and alſo by ſeveral Aſſaults. 
made upon him by the ſaid Warden's Man ſinſtigated thereunto by the 
\ (aid Deputy-Warden, to the maiming and wounding him, wire to tnis 

Day he is totally deprived of the Uſe of two of his Fingers] : All which, 
with much more, too tedious to be here inferted, was fully proved by ſuf- 
ficient Witneſſes, before a Committee of your Houſe, whereof Mr. Krone 
. Rouſe had the Chair; upon whoſe Report made, May 4, 1641, your Houſe 
voted, «© That the Sentence in the Star- Chamber given againſt the ſaid 
% John Lilburn, and all the Proceedings thereupon, was illegal, and 
** againſt the Liberty of the Subject, and alſo bloody, wicked, cruel, bar- 
Abarous, and tyrannical; and that he ought to have good Reparations 
therefore.“ Which Votes (by reaſon of Multiplicity of Buſineis in your 
Houſe) coſt your Petitioner "Bag Years of importuna'e and chargeable ' 
Attendance to get them tranſmitted to the Lords ; which was obtained in 
February, 1645, the 13th Day of which Month, your Petitioner's whole 
Cauſe was effectually opened at the Lords Ber, by his learned Counſel, 
Mr. John Bradſhaw and Mr. John Cook ; and there every particular again 
proved upon Oath, by "Teſtimony of People of very good Quality. Where- 
upon they concurred in all things with the Houſe of Commons, ſaving in 
the Matter of Reparation; but upon the Delivery of a true Narrative, 
(which your Petitioner with his own Hands in the ſame Month delivered 
unto every individual Lord) they made a further Decree, that your Peti- 
tioner ſhould have 2000 /. Reparations out of the Eſtates of the ſaid Lord 
Cottington, Sir Francis Windebank, and James Ingram, for the Reaſons al- 
ledged in an Ordinance which they paſſed in April, 1646, and tranſmitted 
to your Houſe; where it hath lain dormant ever ſince, and is now referred 
to the Conſideration of this honourable Committee. \ 

Now, foraſmuch as by the Judicial Laws of God (which arc the pure 
Laws of right Reaſon), he that wilfully hurteth his Neighbour is bound 
to the Performance of theſe five things: Firſt, „If it be a Blemiſh or 
* Wound, like for like, or to redeem it with Money, thereby to ſatisfy 
„him for his Wound. Secondly, For his Pain and Torment. Thirdly, 
„For the healing. Fourthly, For his Loſs of Time in his Calling. Fifth- 
&* ly, For the Shame and Diſgrace:“ All which are to be confidered ac- 
cording to the Quality of the Perſon damniſied: Which Reparations are 
to be paid out ot the beſt of the Goods of him that damaified him, and 
that without Delay. | 

And as the Law of God, ſo the Laws of this Nation do abhor, and 
have ſeverely puniſhed (above all Perſons) Judges, many times with the 
Loſs of their Lives and Eftates, who under Colour of Law have vio- 
lated their Oaths, and deſtroyed the Lives, Liberties and Properties of the 
People, whom by Law they ſhould have preſerved : as may be inſtanced 
by the forty-four Judges and Juſtices hanged in one Year by King 41. 
fred; divers of, them for leſs Crimes than hath been done in the Caſe of 
your Petitioner ; as may be read in the Law-Book called, The Mirraur of 
Fate. Page 239, 240, 241, c. tranſlated and reprinted this very Par- 

iament: And by Juſtice Thorp, in Edw. III. 's. Time, who was con- 
demned to Death for the Violation of his Oath, for taking ſmall Sums of 
Money in Cauſes depending before him ; as appears in the third Part of 
Cole's Inflitutes, fol. 155, 156. | 

And by the Lord Chief. Juſtice Tręſlian, &c. who in full Parliament 
in Rich. II.'s Time, was attached as a Traitor in the Forenoon, and had 
his Throat cut at Tyburn in the Afternoon, becauſe he had given it under his 
Hand, that the King might create unto himſelf, at his Pleaſure, another rule to 
walk by, than the Law of the Land preſcribes him ; as appears by the Parlia- 
ment Records in the Tower, by many of your own Declarations, and alſo 


| by the Chronicles of England. 


_ Now, for as much as your Petitioner's Sufferings have been unparalle- 
led, and his Prejudice ſuſtained thereby altogether unrepairable, having 
loft his Limbs, &c. And foraſmuch as by the Law of God, Nature, and 
Nations, Reparations for Hurts and Damages received, ought to be ſatiſ- 
fed as far as may be in all Perſons, though done by Accident, and not 
intentionally, and though through Ignorance : much more when the Per- 


| ſons offending did it knowingly, and on Purpoſe, in the Face, nay, in 


ſpite of the fundamental Laws of the Land, which they were ſworn to 
preſerve: And for that the Reparations in the faid Ordinance aſngned do 
ſcarce amount to what your Petitioner ſpent in his three Years ſad Capti- 
vity, and his now almoſt eight Years chargeable Attendance, in ſuing for 
it, beſides the Loſs of a rich and profitable Trade for eleven Years toge— 
ther, and his Wounds, Torments, Smart and Diſgrace, ſuſtained by his 
laid tyrannical Sentences: 

He therefore humbly prayeth the Favour and Juſtice of this honourable 
Committee for ſome <contiderable Augmentation of his {aid Reparations; 
and the rather, becauſe his Fellow-tutterer, Dr, Baſtꝛbict, had 40001. Repa- 
rations allotted him, whole Sufferings (he ſubmiſſively conceiveth) was 
nothing nigh ſo great, in Torment, Pain, and Shame, as your Petitioner's, 
And foraſmuch as the now Lord Coventry, Son and Heir to the aforcſaid 
Lord Coventry, hath walked in his Father's Steps, in Enmity to the Luws, 
Liberties, and Freedom of the Nation: By being in Arms at the Begin- 
ning of the Wars againſt the Parliament, and made his Peace with the 
Earl of E//ex for a ſmall Matter, and hath ſince deſerted the Kingdom, 
living in France privately, receiving the Profits of a vaſt Eſtate which his 
Father left him: And foraſmuch as his faid Father (the late Lord Coven- 
try) was the activeſt Man in infringing the Laws and Liberties of the Na- 
tion; although a Lawyer and Judge, ſitting on the ſupreme Scat of Jul- 
tice; and a Perſon (as is groundedly conceived) who got a great Eitate 
by Corruption, and particularly a Man that principally paſſed, as Chief 
Judge of the Court, both the atoreſaid Sentences againſt your Petitioner : 
And in regard the Eſtates of the ſaid Lord Cottington, and Sir Francis Hin- 
debank, by ſubſequent Orders of both Houſcs upon urgent Occaſions, are 
much intangled and altered from the Condition they were in in 1646, 
when the Lords ordered your Petitioner 2000 Marks out of them; and 
tor that the Eſtate of James Ingram cannot be found, nor at preſent come 
by: Your Petitioner, therefore, moſt humbly prayeth, that the greateſt 
Part, if not all your Petitioner's Reparations may be fixed upon the ſaid 
now Lord Coventry's Eſtate, to be immediately paid your Petitioner ; 


or elſe that his Rents, and the Profits of his Woods ard Gods may 
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unto the f̃eſt of the Judges of that Court, who were Lords, and perſons 


not knowing the Law. 
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After the reading of vhich, they entered into a ſerious debate of the whole 
buſineſs, and thereupon paſſed feveral. Votes to be heads of an Ordinance, 
to be drawn up and reported to the Houſe, by the Right Honourable the 
Lord Carr Chairman to the ſaid Committee; who accordingly reported 
_ the Proceedings and Votes of the ſaid Committee to your Houſe, who ap- 
prove of the ſaid Votes, and ordered an Fa to be preſented to the 
ouſe conſonant thereunto, which was acpordingly done by the Lord 
Carr; which ordinance hath been once read in your Houſe ; The Copy 
of which thus follows: n | | 
An Ordinance of the Lords and Commons aſſembled in Parliament, for the 
©1 raiſing of three thouſand pyunds out of the real Eflate of the late 'T homas 
Lord Coventry, late Lord Keeper of the Great Seal.of-England, for and to- 
- 1 wards the reparation and damages of John Lilburn, Gent. which he ſuſtained 
Uirtue and colour of two Sentences given and made againſt him, in the late 
Court of Star-Chamber, the one the 13th of Febr. 1637. the ather the 18th 
H Aptil, 2638. | 
Hereas the cauſe of John Lilburn Gent. concerning two fentences 
pronounced againſt him in the late Court of Star-Chamber, 13th of 
February, 13 Car. Regis, and 18th of April, 14 Car. Regis, were voted the 
Ith of May 1641, by the Houſe of Commons to be illegal, and againſt the 
- Jiberty of the ſubject, and alſo bloody, wicked, cruel, barbarous, and ty- 
rannical, which were tranſmitted from the ſaid Houſe of Commons unto 
the Houſe of Lords; who thereupon, by an order or decree, by them made 
Iz th of February 1645, adjudged and declared the ſaid proceedings of the 
ald Star-Chamber, againſt the ſaid John Lilburn, to be illegal and moſt 
unjuſt, and againſt the liberty of the ſubject, and Magna Char ta, and un- 
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it to continue upon record, &c. And * another order or decree, made 


by them the ſaid Lords the 5th of March 1645, they aſſigned to be paid 
unto the ſaid John Lilburn the ſum of two thouſand pounds for his re- 
parations; and the ſaid Houſe of Peers then fixed that ſum upon the eſtates 
real and perſonal of Francis Lord Cottington, Sir Francis Windebank, and 
James Ingram, late Deputy-Warden of the Fleet : and afterwards for 
the preſent levying thereof, with allowance of Intereſt, in cafe of obſtruc- 
tions, while the ſame ſhould be in levying, and of fuch parts as ſhould not 
be forthwith levicd ; the ſaid Houſe of Peers did cauſe an ordinance to be 


drawn up, and paſſed the ſame in their Houſe, the 27th of April 1646, and 
afterwards tranſmitted the ſame to the Houſe of Commons for their con- 


currence; with whom it yet dependeth. And foraſmuch as ſince that 
tranſmiſſion, all, or the greateſt, of the eſtates of the ſaid Lord Cottington, 
and Sir Francis WWindebank, is f 
uſes; and the eſtate of the ſaid James Ingram is ſo ſmall and weak, and 
ſo entangled with former incumbrances, that it can afford little or no part 
unto the ſaid John Lilburn of the ſaid reparations: And for that the ſaid 
late Lord Coventry was the principal Judge, and chief Actor, in givin 
of both the ſaid 8 7 ſentences in the ſaid Court of Star- Chamber; and 
ſor the barbarous inflicting of puniſhments thereupon. 

Therefore, and for ſatisfaction of the ſaid 20001. and for the increaſe of 


reparation unto the ſaid Fohn Lilburn for his extraordinary wrongs, ſuffer- 


ings and loſſes thereby ſuſtained, and the long time hitherto elapſed with- 
out any ſatisfaction; the Lords and Commons aſſembled in Parliament 


do ordain, and be it hereby ordained by the ſaid Lords and Commons, and | 


hy authority of the ſame ; That the ſaid 7 Lilburn ſhall receive the ſum 
of zooo ]. out of all, or any the Manors, Meſſuages, Lands, Tenements 
and Hereditaments, whereof he, the ſaid late Thomas Lord Coventry, or 
any other perſon or perſons to or for his uſe, or in truſt for him, was or 
were ſeized in fee-fimple, or fee-tail, or otherwiſe, at the time of the ſaid 
ſentences or decrees, or of either of them, in the ſaid late Court of Star- 
Chamber, or ſince within the Kingdom of England, or Dominion of Wales, 
any order or ordinance heretofore made by either or both Houſes of Par- 
hament for the employment of the eſtate of the ſaid late Thomas Lord Co- 
ventry to the contrary hereof, in any wiſe notwithſtanding. And for the 
more 1 levying of the ſaid ſum of three thouſand pounds, it is further 
ordered and ordained, that the ſeveral and reſpective Sheriffs, of the ſeveral 
and reſpective Counties within Exgland and Wales, wherein any of the ſaid 
Lands, Tenements, or Hereditaments do lie, ſhall forthwith upon ſight, 
and by virtue of this ordinance, cauſe an inquiſition to be made and taken, 
by the Oaths of twelve or more lawful men, where the fame lands do lie, 
and what the fame are and do contain, and of the clear yearly value there- 
of, over and above all charges and repriſes: and after lach inquiſition ſo 
made and taken, the ſeveral and reſpective Sheriffs ſhall deliver unto the 
ſaid John Lilburn true copies in Parchment of the ſame inquiſitions by them 
taken, and ſhall then alſo deliver unto the ſaid John Lilburn the ſaid Lands, 
Fenements and Hereditaments, which ſhall be ſo compriſed or mentioned 
in the ſaid inquiſitions, to have and to hold, to him the ſaid Jahn Lilburn, 
and his aſfigns, without impeachment of waſte ; and until he ſhall have 
received out of the iſſues and profits thereof (to be eſtimated according to 
the yearly values contained in the ſaid inquiſitions) the ſaid ſum of three 
thoufand pounds; together with all reaſonable charges and expences to be 
ſuſtained from henceforth for obtaining the ſaid ſum of three thouſand 
pounds. And all and every the ſaid ſeveral and reſpective Sheriffs, and 
all other perſon and perſons whatſoever, that ſhall any ways act or aſſiſt 
in obedience to this ordjnance, according to the true intent and meanin 
thereof, ſhall be therefore defended and kept harmleſs, by the authority of 
both Houſes of Parliament. | 
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AI your Petitioner ſhall ever pre, , 
| 4 win as OHN LILBURN. | 
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Be pleaſed to take further noti that after the foreſaid dinance y. 
| once read, t came ter i debate in ybur E e the ee 
-which-was carried in the negitrive'by a"majority of yoices. And Cain 
| but apprehend that chene were divers inthe Houſe wenfiricfied in the os 
| a8 —— itſelf, in regurd the Houfe was divided upon the Debate and Vol 
which I cannot hut apprehend muſt flow from one of rhei ks con 


eee 


rations 8 4 2 
Hi, Either becauſe that the'whole reparations is fixed upon the L 
Coventry's eſtate ſingly; whio'had"many co-partriers/ in the ſentences, 

- who alfo it may be ſuppoſed hath expiated his crime by his death. Ord 
fecondly, Becaufe in fome men's thoughts, ſome of my late actiom ar, 
or have been ſo evil in themſelves, that they may ſeem 
balance the merits of all my ancient ſufferings. Wh: 

However, on my preſenting my reaſons to the Houſe for reading i 
ordinance was cath for tei be read the ſecond time, which' £//rge d& 7 
- peer he had laid ready upon the table before him; but what betwin 
his knavery, old Henry Fane's, the Speaker's, and young Montague, my 
ordinance was ſtol'n, and could never after be found. : fo that I was ſent io 
out of the Houſe to get another fair copy writ over preſently; which bg, 
long in doing, my friends went away, not expecting it would any mort de 
meddled with that day, ſo that when moſt of them were gone, my adverfl. 
ries took the advantage to call for it, and in a thin Houſe read it the ſecony 
time, and upon debate threw it out of doors; and at prefent to ſtop 
mouth, voted me 300. 9 140 they pretended) out of Sir Charll, 
Kemiſſes's compoſition, to enable me for preſent ſubſiſtance, and to folloy 
my bufineſs; and alſo made this further order 


Di. Martis, Septemb, 5, 164868. 

O Reered by the Commons aſſembled in Faak that the ſum of 
three thouſand pounds be allowed and paid unto Lieutenant Colon 
on Lilburn, for reparation of his damages ſuſtained by colour of the 
entences given againſt him in the late Court of Star-Chomber, when 
Lord Carr had the Chair, with the addition of Sir Jahn Danvers, and 
Colonel Rigby, to conſider of, and preſent, to this Houſe an Ordinancy 
for ſettling of lands to him and his heirs, to the value of 30000. at 
twelve years purchaſe, out of the eſtates of new Delinquents in the Jy. 


ſurrections, not yet ſequeſtered. 5 RE” 
H. Elſynge, Cler. Parl. Com. Dun. 


Of which when I fully underſtood, I was troubled, but knew not hoy 
to help myſelf; and having already met with ſo many difficulties, and re- 
ceived ſo many baffles as I had done, I thought it was better (being almoſt 
wearied out with ſtruggling) to take half a loaf, than to go away without 
any bread at all. So after many Petitions an Letters to the Sequeſtrators, 
Sc. the Committee cauſed an ordinance to be drawn up. a 

But when my ordinance came to the Lords, they diſabled me to eut 
down any more timber-trees than what were already fell'd, which I judy. 
ed fitter for me to content myſelf with, than to my any longer to get 
it paſs, as the Houſe of Commons had ſent it up. the Lords in twa 
or three days diſpatched it, and ſent it down to the Houſe of Commons 
for their concurrence, according to thoſe abridgements they had made in 
it; and taking my opportunity to ſpeak to thoſe in the Houſe of Commons 
I had intereft in, | intreated them to diſpute it no more, but paſs it as the 
e _ gelded it; and accordingly they did; the Copy of which thus 

olloweth: | ; VL eee 


* 


Die Jovis, 21 Decemb. 1648. Rs 

An Ordinance of the Lords and Commons aſſembled in Parliament, for raijag of 

three thouſand pounds, out of the ſequeſtered eſtates and comp: ſitions of Sir Henry 

Gibb, Anight; and Sir Henry Bellingham, Knight and Baronet ; and 

Thomas Bowes, Efqaire; lying and being within the County of Durham; 

to be paid unto Lieut. Col. John Liburn, by the Committee of Sequeſlratians 

3 the ſaid County, for and towards the reparation and damages of the ſaid 

ohn Lilburn, which be ſuſtained by virtue and colour of two v7 Sentences, 

or Decrees ; given and made againſt him in the late Court of Star-Chamber, thy 
one the 13th of February, i637 ; the other the 18th of April, 16 38. 


WW Hereas the cauſe of Lieut. Col. John Lilburn, concerning two ſen- 
tences pronounced againſt him in the late Court of Star-Chamber, 
the 13th of February, decimo tertio Caroli Regis, and the 18th of April, decime 
guarto Carol: Regis, (which were voted the 4th of May, 1641, by the Houle 
of Commons to be illegal, and againſt the liberty of the ſubject, and alſo 
bloody, wicked, cruel, barbarous and tyrannical) were tranſmitted from 
the ſaid Houfe of Commons unto the Houſe of Lords ; in which the Houſe 
of Peers concurred in judgment; and the 13th of February 1645, de- 
clared the ſaid proceedings of the ſaid Star- Chamber, againſt the ſaid Jr 
Liiburn, to be illegal, moſt unjuſt, and againſt the liberty of the ſubject, 
and law of the land, and Magna Charta, and unfit to continue upon re- 
cord, &c, The ſaid Lords and Commons taking into their ſerious con- 
ſideration, the extraordinary ſufferings and barbarous tyranny, that 
by colour of the ſaid unjuſt decrees were inflicted upon the ſaid 
Lieut. Col. John Lilburn; and the long time hitherto elapſed with- 
out any ſatisfaction, do conceive it moſt juſt, equitable and reaſonable, 
to repair him in ſome conſiderable manner: and therefore, in pur- 
ſuance of two orders of the Houſe of Commons, one of the 22d of Ag 
1648, and the other of the 5th of 78 1648, have ordained ; and be 
it hereby ordained by the Lords and Commons afſembled in Parliament, 
and by the authority of the ſame ; That the ſaid Fohn Lilburn ſhall have 
and receive the fum of 30007. to be paid unto him or his aſſigns, by the 
Committee of Sequeſtrations for the County of Durham, out of the firſt 
profits of the ſequeſtered eſtates, both lands and goods of Sir Hemy 
Grbb, Knight ; Sir Henry Bellingham, Knight and Baronet ; and Thomas 
Bowes, Eſquire; lying and being in the County of Durham, havi 
all been active in the late Northern Inſurrections, and aiding = 
aſſiſting to the moſt wicked invaſion of Duke Hamilton. And the 
ſaid Committee are hereby authoriſed to fell all ſuch woods (except 


timber-trees now ftanding) as may conveniently be ſpared, and now 
ſtanding upon the ſaid lands (or already felled), or any of them. And 


But the Lord Roberts, the Lord Wharton, &c. told me ſeveral times, if their eſtates had not been under ſequeſtration by Ordinance of Parliament, they would never 
© have gone about to fix my reparations by Ordinance, (which they muſt needs then do, to take off the Sequeſtration) but have iſſued out a decree and extent under the 


* Great Seal, immediately to have put me in preſeut poſſeſſion of my 20004. which they ſaid was their right by Law to do.“ 
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bein, Sir. Henry Belliagbam, and Thomas Bowes, 

1 ee their eſtate, ſo much of the ſaid three 
| pounds 2s then shall remain unſatisfied hall be paid unto the 
Lilburn, .or his. aflignees, out of their, or the firſt of their com- 
And this Ordinance or Copy thereof, atteſted under the hand or 


Warrant to the ſaid Committee of rg 07s — . m 
ore ex , un 
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21. Proceedings againſt Sir John Finch, &. e n 


the ſuid John Likurn or his uſſigns; and likewiſe to indemnify and fave 
harmleſs; all and every perſon or perſons, that ſhall any way act in the 
performance of the true intent and meaning of this Qrdinance. 
* * e ee CER ee Cler. Parliamentor. 
H. Ely/inge, Cler. Parl. Dom. Com. 


Howerer, Lieut. Col. Lilburn, after great trouble, and much expence, 
got but little of the money ordered him. 


% 
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E Houſe of Commons having ſecur'd that great Stateſman the 
T Earl of Strafford, and that zealous Churchman Archbiſhop Laud 
i to prepare an Impeachment againſt the great Officer of the Law, 
the Lord-Keeper Finch, of High- Treaſon. | Z 
December 14th, a Committee was appointed to prepare a Charge againſt 
kim; of which he having notice, ſent to the Houſe of Commons a Letter, 
defiring to be admitted to ſpeak for himſelf, before any Vote paſt againſt 
kim. Upon this Letter there aroſe a great debate in the Houſe, and after 
ſome time ſpent therein, it was granted him; and Monday, December the 
21ſt, was appointed for the hearing of him. 
On Menday he was admitted in this manner; there was a Chair ſet for 
him to make uſe of if he pleaſed, and a Stool to lay the Purſe upon, a 
little on the ſide of the Bar on the left hand as you come in; he himſelf 
brought in the Pürſe, and laid it in the Chair, but would not ſit down 
himſelf, nor put on his Hat, though he was mov'd to it by Mr. Speaker, 
but ſpake all the while bare- headed and ſtanding; the Serjeant at Arms 
attending on the Houſe, ſtanding by him with the Mace on his ſhoulder: 
And ſpake as follows: Tp 


Mr. Speater, | 

10 firſt preſent my moſt humble thanks to this Honourable Aſſembly 

for this favour vouchſafed me, in granting me admittance to their 
preſence, and do humbly beſeech them to believe it is no deſire to preſerve 
myſelf or my fortune, but to deſerve the good opinions of thoſe that have 
drawn me hither. 

] do profeſs, in the preſence of him that knoweth all hearts, that I had 
rather go from door to door, and crave Da obolum Belizario, &c. with the 
good opinion of this Aſſembly, than live and enjoy all the honours and 
fortunes\I-am capable of. CURIE 1 | 

I do not come hither with an intention to poo my words, my actions, 
or my opinions; but to make a plain and clear narration for myſelf, and 
then humbly to ſubmit to the wiſdom and juſtice of this Houſe myſelf, 
and all that concerns me. f ä 

I do well underſtand (Mr. Speaker) with what diſadvantage any man 
can ſpeak in his own cauſe, and if I could have told how to have tranſ- 
mitted my thoughts and actions, by a clearer repreſentation of another 
(I do ſo much defy my own judgment in working, and my ways in ex- 
preſſing), that I ſhould have been a moſt humble ſuitor another might 
have done it. But this Houſe will not take words, but with clear and 
ingenuous dealing ; and therefore I ſhall beſeech them to think, I come 
not hither with a ſet or ſtudied ſpeech, I come to ſpeak my heart, and to 
ſpeak it clearly and Fanz: and then leave it to your clemency and juſtice: 
and I hope if any thing ſhall ſlip from me, to work contrary to my mean- 
ing, or intention, diſorderly or ill-placed, you will be pleaſed to make a 
favourable conſtruction, and leave me the liberty of explanation, if there 
ſhall be any ; but I hope there ſhall be no cauſe for it. | 

I hope, for my affection in Religion no man doubteth me; what my 
education, what, and under whom for many years, is well known; [ 
lived near thirty years in the Society of Gray's-Inn and if one that was a 
reverend Preacher in my time (Dr. Sibòs) were now alive, he were able 
to give teſtimony to this Houſe, that when a party ill- affected in Religion 
ſought to weary him, and tire him out, he had his chiefeſt encourage- 
ment from me. 

I have now (Ar. Speaker) been fifteen years of the King's Council; 
from the firſt hour to this minute, no man is able to ſay that ever I was 
author, adviſer, or conſenter to any project. 5 45 

It pleaſed the King (my gragious Maſter), after I had ſerved him divers 
years, to prefer me to two places; to be Chief- Juſtice of the CommonPleas, 
and then Keeper of his Great-Seal : I ſay it in the preſence of God, I 
was ſo far from the thought of the one, and from the ambition of the other, 
that if my Maſter's grace and goodneſs had not been, I had never enjoyed 
thoſe honours. 

cannot tell (Mr. Spraker), nor I do not know what particulars there 
are, that may draw me into your disfavour or ill opinion, and therefore 1 
ſball come very weakly arm'd ; yet to thoſe that either in my own know- 
ledze, or by ſuch a knowledge as is given me, and not from any in this 
Houſe, I ſhall ſpeak ſomewhat, that I hope being truth, and accom- 


panied with clearneſs and ingenuity, will at laſt procure ſome allay of 


that ill opinion which may perhaps be conceived of me. 
Mr. Speaker, L had once the honour to fit in the place that you do: from 
the firſt- time I came thither, to this unfortunate time, I do appeal to all 
that were here then, if I ſerved you not with candor, III office I never 
did to any of the Houſe, good offices I have witneſſes enough I did many; 
was ſo happy, that upon an occaſion which once ara „I received an 
expreſſion and teftimony of the good affection of this Houſe towards me. 
For the laſt unhappy day, I had great ſhare in the unhappineſs and 
ſorrow of it. I hope there are enough do remember, no man within the 


This Proceeding explains the manner of obtaining the Judges opipions iv Mr. 
Aiibited agaiuſt him. 
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XXI. Proceedings in Parliament againſt Sir John Finch, Baron of Fordwich, Lord Keeper, for 
„„ Rb Gs  High-Treaſon, 1640. 16 Car. 14. . 


walls of this Houſe did expreſs more ſymptoms of ſorrow, grief, and 
diſtraction than I did, . N 
After an adjournment for two or three days, it pleaſed his Majeſty to 
ſend for me, to let me know that he could not fo reſolve of things as he de- 
ſired, and therefore was deſirous that there might be an adjournment for 
ſome few days more. I proteſt I did not then Afoern in his Majeſty, and 
I believe it was not in his thoughts, to think of the diſſolving of this 
Aſſembly ; but was pleaſed, in the firſt place, to give me a command to 
deliver his pleaſute to the Houſe for an adjournment for ſome few days, till 
the Monday following, as I remember, and commanded me withal to deliver 
his pleaſure, that there ſhould be no further ſpeeches, but forthwith upon 
the delivery of the meſſage come and wait upon him: he likewiſe com- 
manded me, if queſtions were offered to be put, upon my Allegiance I 
ſhould not dare to do it. How much I did then in all humbleneſs reaſon 
with his Majeſty, is not for me here to ſpeak ; only thus much let me ſay, 
I was no Author of any counſel in it. I was only a perſon in receiving 
Commiſſion ; I ſpeak not this, as any thing I now produce or do invent, 
or take up for my own excuſe, but that which is known to divers, and 
ſome honourable perſons in this Houſe, to be moſt true. All that I will 
ſay for that, is humbly to beſeech you all to conſider, that if it had been 
any man's caſe, as it was mine, between the diſpleaſure of a gracious 
King, and the ill opinion of an honourable Aſſembly ; I beſeech you la 
all together, lay my firſt actions and behaviour with the laſt, I ſhaſl 
ſubmit to your honourable and favourable conſtructions. Nn 
For the Shipping buſineſs, my opinion of that cauſe hath lain heavy 
upon me; I ſhall clearly and truly preſent unto you what every thing is, 
with this proteſtation, that if in reckoning up my own opinion what I was 
of, or what I delivergd, any thing: of it be diſpleaſing, or contrary to the 
opinion of this Houſe, that I am far from juſtifying of it, but ſubmit that 
and all other my actions to your wiſdom and goodneſs. 1 
Mr, Speaker, the firſt Writs that were ſent out about the Shipping- buſi- 
neſs, I had no more knowledge of, and was as ignorant as any one ember 
of this Houſe, or any man in the Kingdom. I was never the Author nor 
Adviſer of it, and will boldly ſay, from the firſt to this hour, I did neyer 
adviſe nor counſel the ſetting forth of any Ship- Writs in my Nie: rms 
Mr. Speaker, it is true that I was Ms. Chief-Juſtice of the Common- 
Pleas ſome four days before the Ship-Writs went out to the Ports and 
Maritime Places; as I do remember, the 20th of Ober 1634, they, do 
bear zefte, and I was ſworn Juſtice the 16th of Oeber : fo as they went 


ven knows this to be true, 3 5 
Mr. Speaker, afterwards his Majeſty was pleaſed to command my Lord 
Chief-Juſtice of the King's-Bench, that then was, Sir Thomas Richardſon, 
and Chief-Baron of the Exchequer that now is, and myſelf, then Chief- 
Juſtice of the Common-Pleas, to take into conſideration the Precedents 
then brought unto us; which we did, and after returned to his Majeſty, 
what we had found out of thoſe precedents. 4 
It is true, that afterwards his Majeſty did take into conſideration, that 
if the whole Kingdom were concerned, that it was not reaſon to lay the 
whole burthen upon the Cinque Ports and Maritime Towns. DN 
Thereupon, upon what ground his {Majeſty took that into his conſidera- 
tion, I do confeſs I do know nothing of it. 7 
His Majeſty did command my Lord Chief- Juſtice that now is, my 
Lord Chief-Baron, and myſelf, to return our opinions; Whether, when 
the whole Kingdom is in danger, and the Kingdom in general is con+ 
cerned, it be not according to Law and Reaſon, that the whole King- 
dom, and his Majeſty, and all intereſted therein, ſhould join in defend- 
ing and preſerving thereof ? | 
{his was, in time, about 1624. 14 
In Michaelma Term following, his Majeſty commanded me to go to 
all the Judges, and require their opinions in particular. | 
He commanded me to do it to every one, and to charge them upon their 
duty and allegiance to keep it ſecret. | 
2 Speaker, it was never intended by his Majeſty (fo profeſſed by him) 
at that time, and ſo declared to all the Jad es, that it was not required by 
him, to be ſuch a binding opinion to the Lubeck, as to hinder him from 
calling it in queſtion, nor be binding to themſelves, but that upon better 
reaſon and advice they may alter it; but deſired their opinions, for his 
own private reaſon. wats 
he 3 very well, that extrajudicial opinions of Judges ought not to be 
inding. | 
| But did think, and ſpeak my Heart and Conſcience freely; myſelf, 
and the reſt of the Judges being ſworn, and by our Oaths tied to counſel 
the King, when he ſhould require advice of us, that we were bound by 
our Oaths and Duties to teturn our opinions. Fo 11 
I did obey his Majeſty's command, and do here before the God of 
Heaven avow it. | | 


Hampden's Caſe about Ship-Monty, Vol. J. pag. 483; as alſo the | Lord Keeper's Reaſons 
for what he did as Speaker in the Parliament 629, for which ſee, ante Page 217. Elle this had not been inſerted, hi Lordihip not putting in any Anſyer to the Articles 


I did 


out in that time, but without my knowledge or privity, the God of Hea- 
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Inn; we did then fall into a debate of the cafe then ſent unto us, and we 


© the whole Kingdom, 


fore was not the thing that was in diſpute, that was the firſt degree and 


* 


U 
by 


Libe oh 112 


I 1 did ever uſe the leaſt promiſe of preferment at fetward to ny, not 
le the leaſt menace ; I did leave it freely to their omn Conſciences. zn 
| fe 20 theiberty of anyones by is Majeſty, and had 
_ reaſon to leave them the liberty of their own Conſciences. 1 
And L beſtech yon be pleaſed to have ſome belief, that I would not fay 
this, but that I know the God of Heaven will make it appear; and I be- 
1 od you, that extravagant ſpecches may not move againit that which is a 
'politive and clear truth. ; | 


2 


, Speakers in the diſcourſe of this (as is between Judges) ſome ſmall | 


_ diſcourſes ſometimes aroſe, yet never was any cauſe wherein any Judges 
conferred; that were ſo little conference as between me and them. 
Mr. Spuler; againſt a Negative, 1 can ſay nothing; but I ſhall affirm 
nothing unto you, but by the grace of God, as I am 
I make no doubt of making it appear to be ſo. ps +: 
This opinion was able | 
man of us, did make any doubt of ſubſcribing our opinion, but two, Mr. 
Juſtice Hitton, and Mr. Juſtice Croke. | 
Mr. Juſtice, Croke made not a ſeruple of the thing, but of the intro- 
duction; for it was thus: | | 
That whereas the Parts and the Maritime Towns were concerned, there ac- 


cording to N in former times, the org lay on them. 

Ss when the Kingdom was in danger, of which his Majefly was the fole 

Judge; whether it was not agreeable to Law and Reaſon, the whole Kingdom 

10 bear the charge? - 
1 left this caſe with Judge Croke, - 


cauſe he had not ſeen the Writs in former times: but did give his opinion, 
that when the whole Kingdom was in danger, the charge of the defence 
- Ought to be borne by all. | 
So of that opinion of his, there was no need of a ſolicitation. 
© T ſpeak no more here, than I did openly in my argument in the Ex- 
ebequer- Chamber. | 
f 185 is the naked truth: for Mr. Juſtice Hutton, he did never ſubſcribe 
bt all. „ 
F I will only fay this, that I was ſo far from preſſing him to give his opi- 
nion, becauſe he did aſk time to conſider of it, that Iwill boldly ſay, and 
make it good, that when his Majeſty would have had him ſometimes ſent 
for, to give his opinion, I beſeeched his Majeſty to leave him to himſelf 
and his conſcience ; and that was the ill office I did. | 
The Judges did ſubſcribe in November or December, 1635. | 
I had' no conference, nor (truly I think) by accident any diſcourſe | 
with any of the Judges touching their opinions: for till February, 1636, 
there was no ſpeech of it, for when they had delivered their opinions, I 
did return according to my duty to my Maſter the King, and deli- | 
vered them to him; in whoſe cuſtody they be, 
In February, 1636, upon a command that came from his Majeſty, by 
ene of the then Secretaries of State, the Judges all aſſembled in Gray's- 


did then return our opinion unto his Majeſty ; there was then much diſ- 
courſe and great debate about it. | 

Mine opinion and confcience at that time was agreeable to that opi- 
nion I then delivered. | 

I did uſe the beſt arguments I could, for the maintenance of my opi- 
nion ; and that was all I did. | 

It is true, that then at that time, Mr. Juſtice Hutton, and Mr. Juſtice 
Croke, did not differ in the main point, which was this : 

When the 1% ji was in danger, the charge ought to be borne by 


But in this point, whether the King was the fole Judge of the danger, 
they differcd. | | | 
| as there was between the fiwſt ſubſcriptiön, and this debate and 
conſultation, ſome fifteen months difference. 

It is true, that all of them did then ſubſcribe, both Juſtice Hutton, 
and Juſtice Croke, which was returned to his Majeſty, and after publiſhed 
by my Lord-Keeper (my predeceſſor) in the Star- Chamber. 

For the manner of publiſhing it I will ſay nothing, but leave it to 
thofe, whoſe memories will call to mind what was then done. 

The Reaſon of the ſubſcription of Juſtice Hutton, and Juſtice Croke, 
{rho h 1 differed in opinion) grew from this, that was told them, 
From the reſt of the Judges; | 
That where the greater number did agree in their vote, the reſt were 
Involved and e 

And now I have wa al delivered what I did in that buſineſs, till I 
eame (which was aftery cas 4 to my argument in the Exchequer-Chamber : 
for the queſtion was, A ſcire facias iſſued out of the Exchequer in that caſe 
of Mr. Hampden's ; of which I can ſay nothing, for it was there begun, 
and afterwards rejourned, to have advice of all the Judges. 

Mr. Speaker, amongſt the reft (according to my duty) I argued the caſe, 

I ſhall not trouble you, to tell you what my argument was, I preſume 
there are copies enough of it; only I will tell you there are four things, 
kh briefly, that I then declared. | 
* i concerning the matter of danger, and neceſſity of the whole 

ingdom. | 

[profeſs that there was never a Judge in the Kingdom did deliver an 
opinion, but that it muſt be in a caſe of apparent danger. 

When we came to an argument of the caſe, it was not upon a matter 
of iſſue, but it was upon a demurrerz | 

Whether the danger was ſufficiently admitted in pleading, and there- 


— that led unto it. 
did deliver myſelf as free and as clear as any man did, that the King 
ought to govern by the poſitive Laws of the Kingdom; that he could not 
alter nor change, nor innovate in matters of Law, but by common con- 
ſent in Parliament. 

I did further deliver, that if this were uſed to make a further revenue 
or benefit to the King, or in any other way but in caſe of neceſſity, 
and for the preſervation of the Kingdom, the judgment did warrant'no 


* 


it to be true, ſo 


ribed without ſolieitation; there was not any | 


The next Term I ſpake with him, he could give me no reſolution, be- 


" 


* 


aving rel; 
% 


able ſervice; for I did and dare be bold to fay, with extreme danger to 
| myſelf and fortune, (ſome do underſtand my meaning herein) run they 
that buſineſs, and left the Foreſt as much as was there. 
A thing in my judgment, conſiderable for the advantage of the Com. 
monwealth, as could be undertaken. e 5 
When I went down about that empl I fatisfied myſelf about 
the matter of perambulation. 4-61-4326 


There were great difficulties of opinions, what perambulation was, 


I did arm myſelf as well as I could, before I did any thing in it. 


I did acquaint thoſe that were then Jud in the preſence of the noble 
Lords, with ſuch objections as I thought it my duty to offer unto them, 

If they thought they were not objections of ſueh weight as were fit to 
ſtir them, I would not do the King that diflervice. - | |! | 

They thought the objections had ſuch anſwers as might well induce the 


like upon a conference with the whole Country; admitting me to come 


and confer with them, the Country did unanimouſly ſubſcribe. 

It fell out afterwards, that the King commanded me, and all this be- 
fore I was Chief - Juſtice, to go into Eſſex, and did then tell me he had 
been informed, that the bounds of the Foreſt were narrower than in 
truth they ought to be; and I did according to his command. | 

I will here profeſs that which is known to many, I had no thought or 
intention of enlarging the bounds of the Foreſt, further than H. and that 
part about it, for which there was a perambulation about 26 Ew. IV. 

I deſired the Country to confer with me about it, if they were pleaſed to 
do it; and then according to my duty, I did produce thoſe Records 
which I thought fit for his Majeſty's ſervice, leaving them to diſcharge 


- themſelves as by Law and Juſtice they might do. 


* | = wo in the leaſt kind, go about to overthrow the Charter of 
e Foreſt. | + 5 ph 
And did publiſh and maintain Charta de Foreſta, as a ſacred thing, and 


no man to violate it, and ought to be preſerved for the King and Com- 


monwealth. b 
I T doin this humbly ſubmit, and what I have done, to the Goodneſs 


and Juſtice of this Houſe. 


Mr. Ruſoworth ſays, many were exceedingly taken with his Eloquence 
and Carriage, and it was a ſad ſight to ſee a Perſon of his greatneſs, parts 
and favour, to appear in ſuch a poſture, before ſuch an Aſſembly, to 


plead for his Life and Fortunes. ] 


After his Lordſhip was retired, it was moved that this admiſfion of the 
Lord-Keeper, might not be drawn into precedent ; and in anſwer to what 
his Lordſhip ſaid, Mr. Rigby made this following ſpeech. 


Mr. Speaker, | 
T Hough my judgment prompts me to fit ſtill and be filent, yet the 
duty I owe to my King, my Country and my Conſcience, move me 
to ſtand up and ſpeak. _ : 
Mr. Speaker, had not this Syren ſo ſweet a tongue, ſurely he could ne- 
ver have effected ſo much mifchief to this Kingdom : you know, Sir, 
optimorum e eee peſſima, the beſt things putrefied become the worſt: 
and as it is in the natural, ſo in the body politick ; and what's to be done 
then, Mr. Speater? We all know enſe recidendum «ft, the ſword, Juſtice 
muſt ſtrike, ur pars ſincera trabatur. | 
Mr. Speaker, it is not the voice, non vox ſed votum, not the tongue, but 
the heart and actions that are to be ſuſpected: for doth not our Saviour 
ſay it, Shew me thy faith by thy works, O man ? on not our Savi- 
our ſaith it.) Now, Mr. Speaker, hath not this Kingdom ſeen, (ſeen, 
ſay I?) nay felt and ſmarted under the cruelty of this man's Juſtice ? ſo 
malicious as to record it in every Court of 1 Amir as if he had not 
been contented with inſlaving of us all, unleſs he entailed it to all poſte- 
rity. Why ſhall I believe words now, cum fuctum videam ? Shall we be 
ſo weak men, as when we have been injured and abuſed, will be gained 
again with fair words and compliments ? Or, like little children, when 
we have been whipt and beaten, be pleaſed again with ſweetmeats ?- Oh 
no, there be ſome birds in the ſummer of Parliament will fing ſweetly, 
who in the winter of perſecution, will for their prey ravenouſly fly at all, 
upon our goods, nay ſeize upon our perfons; and hath it not been with 
this man ſo, with ſome in this Aſſembly ? 
Mr. Speaker, it hath been objected unto us, that in judgment you 
ſhould think of mercy, and be ye merciful as your heavenly Father is mera 
ful; now God Almighty grant that we may be fo, and that our hearts and 
— may be truly rectiſied to know truly what is mercy : I ſay to 
now what is mercy ; for there is the point, Mr. Speaker : I have heard 
of fooliſh pity, fooliſh pity ; do we not all know the effects of it? Andl 
have met with this epithet tomercy, crudelis miſericordia; and in ſome kind 
Lthink there may be a cruel mercy : I am ſure that the Spirit of God faid, 
Be not pitiful in judgment; nay it ſaith, be not pitiful of the poor in judg- 
ment; if not of the poor, then, @ latiori, not of the rich; there's the em- 
phaſis. We ſee by the ſet and ſolemn appointment of our Courts of 
Juſtice, what proviſion the wiſdom of our anceſtors hath made for the 
preſervation, honour, and eſteem of Juſtice; witneſs our frequent Terms, 


ſuch thing: 6 1 
My opinion in this buſineſs, T did in my concluſion of my argument 
ſubmit to the judgment of this Houſe. | 
I never delivered my opinion, that money ought to be raiſed, but Ships 
provided for the defence of this Kingdom, and in that the writ was per- 
tormed. | 
3 


t 


Seſſions, and Aſſizes, and in what pomp and ſtate the Judges, in the 
Circuits, by the Sheriffs, Knights and Juſtices, and all the Countij, 
are attended oft- times for the hanging of a poor Thief for the ſtealin 
of a Hog or a Sheep, nay in ſome caſes for the ſtealing of a penny, 
Juſtice too, in terrorem: and now ſhall not ſome of them be han 
hat have robbed us of all our propriety, and ſhzered at once all our _ 
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Wifton, 4 Car. when the Parliament defired it. | 
. For ſolliciting, perſuading, and threatening the Judges to deliver their 
opinion for the 1 Sbip- money. 
3. For ſeveral illegal actions in Foreſt- matters. | 
For ill offices done, in making the King diſſolve the laſt Parliament, 
aud eauſing his declaration thereupon to be put forth. 
Whereupon it was reſolved upon the queſtion, 
That John Lord Finch, Baron of Fordwich, Lord-Keeper of the Great 
Seal of England, ſhall be accuſed in this Houſe, in the name of all the 
Commons w/ England, of High- Treaſon, and other great Miſdemeanors. 
Reſolved, | | HK | 
Fel) meſſage be ſent by the Lord Faltland, to accuſe Fohn Lord Finch, 
Baron of  Fordwich, Lord-Keeper of the Great Seal of England, in the 
name of this Houſe, and all the Commons of England, of High-. Treaſon, 
and other great Crimes and Miſdemeanors; and to deſire that he may be 
forthwith ſequeſtred from Parliament, and be committed; and that in . 
convenient time this Houſe will reſort to their Lordſhips, with particular 
Accuſations and Articles againſt him. 


The next morning, the 22d, the Lord-Keeper (conſidering with what | 


impetuolity and violence every thing was managed) got up early, and eſ- 
caped in diſguiſe into Holland, from whence he wrote a Letter to the Lord- 


Chamberlain, dated from the Hague, January 3, 1640. 


My moft well beloved Lord, 


TI Intereſt your Lordſhip hath ever had in the beſt of my fortunes 
and affections, gives me the privilege of troubling your Lordſhip with 
theſe few lines, from one that hath nothing left to ſerve you withal but his 
prayers ; theſe your Lordſhip ſhall never fail of, with an heart as full of 
true affection to your Lordſhip as ever any was. My Lord, it was not the 
Joſs of my place, and with that of my fortunes, nor being exiled from my 
dear Country and Friends, though many of them were cauſe of ſorrow, 
that afflicts me; but that which I moſt ſuffer under is, that diſpleaſure of 
the Houſe of Commons conceived againſt me. I know a true heart I have 
ever born towards them, and your Lordſhip can witneſs in part, what ways 
I have gone in: but ſilence and patience bet becomes me, with which l 
muſt leave myſelf and my actions to the favourable conſtructions of my 
noble Friends, in which number your Lordſhip hath a prime place. I am 
now at the Hague, where I arrived on Thurſday the laſt of the laſt month, 


where | purpoſe to live in a faſhion agreeable to the poorneſs of my for- | 


tunes; for my humbling in this World, I have utterly caſt off the thoughts 
of it, and my aim ſhall be to learn to number my days, that I may apply 
my heart to wiſdom, that wiſdom that ſhall wipe away all tears from my 
eyes and heart, and lead me by the hand to true happineſs, which can 
never be taken from me. I pray God of Heaven to bleſs this Parliament, 
both with a happy progreſs and concluſion ; if my ruin may conduce but 
the leaſt to it, 1 1] not repine at it. I truly pray for your Lordſhip and 

our noble Family, that God would give an increaſe of all worldly bleſ- 
{nk and in the fulneſs of days to receive you to his Glory ; if I were 
capable of ſerving any body, I would tel] your Lordſhip, that no man 
ſhould be readier to make known his devotion and true gratitude to your 


Lordſhip, than 
. Your Lordſpip's moſt humble, 
and moſt affectionate, 
poor Kinſman and Servant, 
| J. Fincn. 


Jan. 14. The Committee having prepared Articles of Impeachment 
againſt the Lord- Keeper, they were preſented to the Houſe, and are as fol- 
low: 


The Accuſation and Impeachment of John + Lord Finch, Baron of 
Fordwich, Lord-Keeper of the Great Seal of England, by the 
Houſe of Commons, | 


Imprimis, THAT the ſaid John Lord Finch, Baron of Fordwich, Lord- 
Keeper, Cc. hath traitorouſly and wicked]y endeavoured 
to ſubvert the fundamental Laws and eſtabliſhed Government of the 
Realm of England, and inſtead thereof to introduce an arbitrary, tyranni- 
cal Government againſt Law; which he hath declared by traitorous and 
wicked words, counſels, opinions, judgments, practices and actions. 
II. That in purſuance of thoſe his traitorous and wicked purpoſes, he 
did in the third and fourth year of his Majeſty's reign, or one of them, be- 
ing then Speaker of the Commons Houſe of Parliament, contrary to the 
commands of the Houſe then aſſembled and fitting, deny and hinder the 
reading of ſome things which the ſaid Houſe of Commons required to be 
read, for the ſafety of the King and Kingdom, and preſervation of the Re- 
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ligion of this Realm; and did forbid all the Members of the Houſe to 
ſpeak, and ſaid that it any did offer to ſpeak, he would riſe and go away, 


and ſaid nothing ſhould. be done in the Houſe; and did offer to riſe and 
go away, and di thereby and otherwiſe, as much as in him lay, endeavour 


to ſubvert the ancient and undoubted rights and courſe of Parlia- 
ment. | <2: 8 
III. That he being of his Majeſty's Council at the Juſtice Seat, held for 
the County of E&/ex, in the month of Odober, in the 10th year of his now 
Majeſty's reign, at Stratford-Langton in the ſame County, being then of 
his Majeſty's Council, in that fervick did practiſe by unlawful means to 
enlarge the Foreſt of that County many Miles beyond the known bounds 
thereof, as they had been enjoyed near 300 years, contrary to the Law and 
to the Charter of the liberties of the Foreſt, and other Charters and divers 
Acts of Parliament: and for effecting the ſame did unlawfully cauſe and 
procure undue return. to be made of Jurors, and great numbers of other 


| perſons who were unſworn, to be joined to them of the Jury, and threat- 


ened and awed the ſaid Jurors to give a verdict for the King, and by un- 
lawful means did ſurprize the County, that they might not make defence, 
and did uſe ſeveral menacing wicked ſpeeches and actions to the Jury and 
others, for obtaining his unjuſt purpoſe aforeſaid. And after verdict ob- 
tained for the King in the month of April following (at which time the 
ſaid Juſtice- ſeat was called by adjournment), the ſaid 100 Pinch, then Lord 
Chief-Juſtice of his Majeſty's Court of Common- Pleas, and one of the 
Judges aſſiſtants for them; he continued by farther unlawful and unjuſt 
praices to maintain and confirm the ſaid verdict, and did then and there, 
ing aſſiſtant to the Juſtice in Eyre, adviſe the refuſal of the traverſe of- 
fered by the County, and all their evidences, but only what they ſhould 
verbally deliver; which was refuſed accordingly. Wh 


IV. That he about the month of November, 1635, being then Lord 


Chief-Juſtice of the Common-Pleas, and having taken an Oath for due ad- 
' miniſtration of Juſtice to his Majeſty's liege people, according to the Laws 
and Statutes of the Realm, contrived an opinion in hc verba, (when the 
good and ſafety, &c. Vide State-Trials, Vol. I.) and did ſubſcribe his name 
to that opinion, and by perſuaſions, threats, and falſe ſuggeſtions, did ſoli- 
cit and procure Sir John Bram/tone, Knight, then and now Lord Chijef- 
Juſtice of England; Sir Humphrey Davenport, Knight, Lord Chief-Baron 
of his Majeſty's Court of Exchequer ; Sir Richard Hutton, Knight, late 
one of the Juſtices of his N Court of Cmmon-Pieas; Sir John 
Denham, Knight, late one of the Barons of his Majeſty's Court of Ex- 
cheguer; Sir Mi.liam Jones, Knight, late one of the Juſtices of the ſaid 
Court of King's-Bench; Sir George Croke, Knight, then and now one of 
the Judges of the ſaid Court of King's. Bench; Sir Thomas Trevor, 
Knight, then and now one of the Barons of the Exchequer ; Sir George 
Vernon, Knight, late one of the Juſtices of the ſaid Court of Common- 
Pleas, Sir Robert Berkley, Knight, then and now one of the Juſtices of 
the ſaid Court of King's-Fench; Sir Francis Cravvley, Knight, then and 
now one of the Juſtices of the ſaid Court of Common-Pleas ; Sir Ri- 
chard IWefton, Knight, then and now one of the Barons of the {aid 
Court of Exhequer ; ſome or one of them to ſubſcribe, with their names, 
the ſaid opinion preſently, and enjoined them ſeverally ſome or one of them 
ſecrecy, upon their Allegiance. | CER ayes 
V. That he the fifth day of June, then being Lord Chief-Juſtice of 
the ſaid Court of Common-Pleas, ſubſcribed an extrajudicial opinion in 
anſwer to queſtions in a Letter from his Majeſty, in hzc virba, &c, Vol. I. 
page 487. f 3 | 
And that he contrived the ſaid queſtions ; and procured the ſaid Letter 
from his Majeſty : And whereas the ſaid Juſtice Hutton and Juſtice Crcke 
declared to him their opinions to the contrary; yet he required and preſſed 
them to ſubſcribe, upon his promiſe that he would Jet his Majeſty know 
the truth of their opinions, notwithſtanding ſuch ſubſcriptions; which 
nevertheleſs he did not make known to his Majeſty, but delivered the ſame 
to his Majeſty as the opinion of all the Judges. . 
VI. That he being Lord Chief-Juſtice or the ſaid Court of Common- 
Pleas, delivered his opinion in the Excheguer-Chamber againſt Mr. Hampden 
in the caſe of Ship-money ; that he the ſaid Mr. Hampden upon the mat- 


ter and ſubſtance of the caſe was chargeable with the money then in queſ- 


tion; a Copy of which proceedings the Commons will deliver to your 


Lordſhips: and did ſolicit and threaten the ſaid Judges, ſome or one of 


them, to deliver their opinions in like manner againſt Mr. Hampden, And 
after the ſaid Baron Denham had delivered his opinion for Mr. Hampden ; 


| 


the ſaid Lord Finch repaired purpoſely to the ſaid Baron Denham's cham- 
ber in Serjeants- Inn in Fleet-ſtreet ; and after the ſaid Mr. Baron Denham 
had declared and expreſſed his opinion, urged him to retract the ſaid opi- 
nion; which he refuſing, was threatened y the ſaid Lord Finch, becauſe 
he refuſed, | 

VII. That he being then Lord Chief-Juftice of the Court of Common- 
Pleas declared and publiſhed in the Excheguer-Chamber and Mastern Cir- 
Cuit where he went Judge; that the King's right to Ship-money, as afore- 
ſaid, was ſo inherent a right to the Crown, as an Act of Parliament could 
not take it away; and with divers malicious ſpeeches inveighed againſt, 
and threatned all ſuch as refuſed to pay Ship-money : all which opinions 
contained in the fourth, fifth and ſixth Articles, are againſt the Law of the 
Realm, the Subjects right of property, and contrary to former reſolutions 
in Parliament, and to the Petition of Right: which ſaid reſolutions and 
Petition of Right were well known to him reſolved and enacted in Parlia- 
ment, when he was Speaker of the Commons Houſe of Parliament. 

VIII. That he being Lord Chief- Juſtice of the Court of Common-Pleas 
did take the general practice of that Court to his private chamber ; and 
that he ſent warrants into all or many Shires of England to ſeveral men, 
as to Francis Giles of the County of Devon, Robert Benſon of the County 
of York, Attornies of that Court, and to divers others, to releaſe all per- 
ſons arreſted on any outlawry for about forty ſhillings fees; whereas none 
by Law ſo arieſted can be bailed or releaſed without ſuperſedeas under 
ſeal, or reverſal. . s 


Lord Clarendon in his Hiſtory, Vol. I. pag. 71. (8vo Edition) ſays, Undoubtedly my Lord Finch's Speech in the Excheguer Chamber made Sbip- money much more abhorred 
and formidable than all the Commitments by the Council-Table, and all the Diſtreſſes taken by the Sheriffs in England. And pag. 74. ſays, he took up Ship-money where 
Mr. Ney left it, and being a Judge carried it up to that Pinnacle, from whence he almoſt broke his own Neck, having in his Journey thither had too much influence on bis 
Brethren to induce them to concur in a Judgment they had all cauſe to repent. To which his Declaration, after he was Keeper of the Great Seal of England, muſt be added, 
upon Demurret put in to a Bill before him, which had no other Equity in it, than an order of the Lords of the Council: That whilſt he was Keeper, no man ſhould be 
ſo ſauey as to diſpute thoſe Orders, but that the wiſdom of that Board ſhould he always ground enough for him to make a Decree in Chancery.” | 

+ Sir Jh Finch was a man exceedingly obnoxious to the People, upon the bulineſs of Ship - mouey; and rot of reputation and Authority enough to countenance and 


advance the King's Service, Lord Clarenden's Hiſtory, Vol. I. pag. 131. in 8vo. 
Vol. VII, 8 1 


IX. That 
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1313) 
upon à pretended fuit begun in Niicburimm- Ferm, in the irth year of his 
Majefty's reign, although there was no plaint or declaration agu nt him, 
did notoriouſly, and contrary to all Law and Juſtice, by threats, menaces, 
pound twelve ſhillings; and likewiſe cauſed Richard Bernard, being only 


Overſeer of the laſt Will of that Teftator, tobe arreſted for the payment 
of the ſaid money, contrary to the advice of the teſt of the Judges of that 


Court, and againſt the known and ordinary courſe of Juſtice, and his ſaid | 
, the common and 


Orth and Knowledge: and denied his Majeſty's fubj 
ordinary Juftice of this Realm, as to Mr. Limerick, and others; and for 


his priyute benefit endamaged and ruined the eſtates of very many of his Ma- 


jeſtyis ſubjects, contrary to his Oath and Knowledge. | | 
je X. T * he being Lord Keeper of the Greit Seal: of England, and fworn 
one of his Majeſty's Privy-Council, did by falſe and malicious flanders la- 


bour to incenſe his Majeſty againſt Parliaments, and did frame and adviſe 


the publiſhing the Declaration after the diſſolution of the laſt Parliament. 
All which T reaſons and Miſdemeanors above-mentioned, were done and 
committed by the ſaid Jahn Lord Finch, Baron of Ferdwich, Lord- Keeper 


of the Great Seal of Eng/and; and thereby he the aforeſaid Finch hath trai- 


torouſly, and contrary to his Allegiance laboured to lay imputations and 
ſcandals upon his Majeſty's Government, and to alienate the hearts of his 
Majeſty's liege People from his Majeſty, and to ſet a diviſion between them, 
and to ruin ard deſtroy his Majeſty's Realm of England; for which'they 
do impeach him the ſaid Lord Pinch, Baron of Forawich, Lord-Keeper of 
the Great Seal of England, of High- Treaſon againſt our ſovereign Lord the 
King, his Crown and Dignity, of the Miſdemeanors above-mentioned. 
And the faid Commons by proigſſatiin, ſaving to themſelves the liberty of exhibit- 


ig, at am time hereafter, any other accuſation or 3 againſi the ſuid Lord 


Finch, and alſo of replying Io the anfwer, thot the ſaid John Lord Finch hall 
make unto the jaid Articles, or to any of them ; and of offering proof of the premiſ- 
ſes, or any of their impeachments or accuſations that ſhall be exhibited by them, as 
the caſe ſhall, according to the courſe of Parliaments, require; do pray, that the 
Ce fon Lord Finch, Baron ef Fordwich, Lord-Keeper of the Great Seal of 
England, may be put to anſwer to all ani every of the premiſſes, and ſuch Pro- 
„ Examinations, Trials, and Judgments, as may be upon every of them, 
had and uſed, as is agreeable to Law and Fuſtice. | 


Atſter reading theſe Articles, reſoly'd upon the Queſtion, 


That theſe Articles thus read and ingroſs'd ſhall be ſent to the Lords, in 
maintenance of the Commons charge againſt Zohn Lord Finch of Fordwich, 
late Lord-Kceper of the Great Seal of England. 

Mr. Arthur Goodwin is appointed to go up with a meſſage to the Lords to 
a conference with their Lordſhips, by a Committee of both Houſes, con- 
cerning Articles to be deliver'd in maintenance of the Commons accuſation 
of John Lord Finch of Fordwich, late Lord-Keeper of the Great Seal of 
England; and concerning the liberty and property of the ſubject. 

At the requeſt of the Lord Falkland, Mr. Hyde is appointed to be aſſiſt- 
ant unto him, for the reading of the Articles to be deliver'd againſt the 
late Lord-Keeper. | | 

r. Goodwin brought anſwer, that according to the order of this Houſe, 
he had deliver'd the meſſage to their Lordſhips, and their Lordſhips will 
givea meeting to-morrow morning, at nine of the Clock, by a Commit- 
tee of the whole Houle, as is deſired, . 

Accordingly the Articles againſt the Lord-Keeper were preſented to 
the Lords; and after reading the ſame, the Lord Falkland ſpoke as follows: 


; My Lords, : þ 

1 © HESE Articlos g-=_ my Lord Finch being read, I may be bold to 
T apply that of the Poet, Nil refert tales verſus qua voce legantur ; and I 
doubt not but your Lordſhips muſt be of the ſame opinion, of which the 
Houſe of Commons appears to have been, by the choice ue have made 
of me, that the charge I have brought is ſuch, as needs no aſſiſtance from 
the bringer, leaving not ſo much as the colour of a colour for any defence, 
including all boflible evidence, and all poſlible aggravation (that addition 
alone excepted) which he alone could make, and hath made; I mean, his 
confeſſion, included in his flight. | 

Here are many and mighty Crimes, Crimes of Supererogation, (ſo that 
High-Treaſon is but a part of his charge) purſuing him fervently in eve- 
ry feveral condition, (being a ſilent Speaker, an unjuft Judge, and an un- 
conſcionable Keeper). That his life appears a perpetual warfare (by 
mines, and by battery, by battle, and by ue ae. againſt our funda- 
mental Laws, which (by his own confeſſion) ſeveral Conqueſts had left 
untouch'd, againſt the excellent conſtitution of this Kingdom, which hath 
made it appear unto ſtrangers rather an Idea, than a real Common- 
wealth, and produced the honour and happineſs of this to be a wonder of 
every other Nation; and this with ſuch unfortunate ſucceſs, that as he al- 
ways intended to make our ruins a ground of his advancement, fo his ad- 
vancement the means of our further ruin. 

After that, contrary to the further end of his place, and the ending of 
that meeting in which he held his place, he had, as it were, gagg'd the Com- 
monwealth, taking away (to his power) all power of ſpeech from that Bo- 
dy, of which he ought to have been the mouth, and which alone can per- 
fectly repreſent the condition of the People, whom they only repreſent: 
which if he had not done, in all probability, what ſo grave and judicious 
an Aſſembly might have offered to the conſideration of ſo gracious and juſt 
a Prince, had occaſioned the redreſs of the grievances they then ſuffered, 
and prevented thoſe which they have ſince endured, according to the an- 
cient maxim, Odiſſe ques læſer is. He purſued this offence towards the Par- 
liament, by inveighing againſt the Members, by ſcandalizing their proceed- 

Living and de- 
volving the right, by diminiſhing and abrogating the power, both of that 
and other Parliaments, and making them = much as in him lay) both 
uſeleſs and odious to his Majeſty z and purſued his hatred to this fountain 
of Juſtice by corrupting the ſtreams of it, the Laws; and perverting the 
conduit-pipes, the Judges. ; 

He practiſed the annihilating of ancient and notorious perambulations 
of particular Foreſts, the better to prepare himſelf to annihilate the an- 


mas Laurence, an Executor, to pay nineteen | 


| 
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boundaries between the Hberties'of the Tubje&t and oven m_ * 
| endeavoured to have all tenures durante — being i from 
bis Majeſty's Oourts inte His'Mijeſty's breaft;' 2 g00ds to the 
' King, bur lands to the Deer, our Hberties to his Sheriffs { ſo that there 
| was no way by which we had not beet oppreft, and deftroyed, if the poet 
of this perſon had been equal with his will, or that the will of tis Majcty 

had been equal to his power.. fe wife e 


He not only by this means made us liable to all the effect of in Inti: 
ſion from without, but ( by deſtruction of bur liberties, Which included 
| the deſtruction of our propriety, which included the deſtruction of our in- 
quſtry) 1 3 us liable to the terribleſt of all Invaſions, that of want and 
poverty. So that if what he plotted had taken root, and he made it, 25 
ſure as his Declaration could make it, (what himſelf was not, Parliament. 
proof) in this wealthy and happy Kingdom, there could have been left ng 
abundance. but of grievances and diſcontentment, no ſati: faction but 
amongſt the guilty. It is generally obſerved of the Plague, that the in- 
fetion of others is an earneſt, and conſtant deſire of all that are { ug 
by it: and as this deſign reſembles that diſeaſe, in the ruin, deſtruftign, 
and deſolation it would have wrought, fo it ſeems no leſs like it in this 
effect: he having ſo laboured to make others ſhare in that guilt, that his 
ſolicitation was not only his action, but his works, making uſe both of his 
authority, his intereſt, and importunity, to perſuade ; and in his Majeſ. 
of hame (whoſe Piety is known to give that excellent prerogative to his 
erſon, that the Law gives to his place, not to be able to do wrong) to 
threaten the reſt of the Judges, to ſign opinions contrary to Law, to aſſign 
anſwers contrary to their opinions, to give 7.0 wn which they oughe 
not to have given, and to recant Judgment when they had given it as th 
ought : ſo that whoſoever conſiders his care of, and concernment, bot 
in the growth and in the immorality of this project, cannot but by the 
ſame way, by which the wiſeſt judgment found the true mother of the 
Child, Mole him not only to have been the foſterer, but the father of 


this moſt pernicious and envious deſign. 


I ſhall not need to obſerve, that this was plotted and purſued by an 
Engliſhman againſt England, (which increaſeth the Crime in no leſs degree 
than Parricide is beyond Murder) that this was done in the greateſt mat. 
ter joined to the greateſt bond, being againſt the general Liberty, and pu- 
blic propriety, by a ſworn Judge (and if that falt itſelf, becauſe unſavou- 
ry, the Goſpel hath defign'd whither it muſt be caſt) that he poiſoned our 
very antidotes, and turned our guard into a deſtruction, making Law the 
ground of illegality ; that he uſed this Law not only againſt us, but againſt 
itſelf, making it, as I may ſay, Felo de ſe, making the pretence (for I can 
ſcarce «74 the appearance of it) ſo to contribute to the utter ruin of itſelf, 

I ſhall not need to ſay, that either this is (or can be) of the higheſt 
kind, and in the higheſt degree of Parliamentary T reaſon, a Treaſon which 
needs not a computation of many ſeveral actions, which alone were not 
Treaſon, to prove a Treaſon all together, and by that demonſtration of the 
intention, to make that formally Treaſon which were materially but a 
miſdemeanor : this is a Treaſon as well againſt the King, as againſt the 
Ik ar for whatſoever is againſt the whole, is undoubtedly againſt the 
Head, which takes from his Majeſty the ground of his rule, the Laws, 
(for if foundations be deſtroyed, the pinnacles are moſt endangered) which 
takes from his Majeſty the principal honour of his rule; the ruling over 
Freemen, a power as much nobler than that over Villeins, as thatis than 
that over Beaſts ; which endeavoured to take from his Majeſty the princi- 
pal ſupport of his rule, their hearts and affections over whom he rules; ( 
better and ſurer ſtrength and wall to the King, than the ſea is to the King- 
dom ;) and by begetting a mutual diſtruſt, and by that a mutual diſaffec- 
tion between them, to hazard the danger even of the deſtruction of both. 


W Lords, | 
I ſhall the leſs need to preſs this, becauſe as it were unreaſonable in any 
caſe to ſuſpect your Juſtice, fo here eſpecially, where your intereſt ſo neat- 


ly unites you; your great ſhare in poſſeſſions, giving you an equal con- 


cernment in are” 4 the care and pains uſed by your noble Anceſtors in 

the founding and afferting of our common liberties rendering the juſt de- 

fence of them your moſt proper and peculiar inheritance, and both excit- 

ing to oppoſe and extirpate all fuch deſigns as did introduce, and would 

have ſettled an arbitrary, that is, an intolerable form of Government, and 

ww made even your Lordſhips and your poſterity but Right Honourable 
aves. 


My Lords, 

I will fpend no more words, Iu&ando cum larva, in accuſing the Ghoſt of 
a departed perſon, whom his Crimes accuſe more than I can do, and his 
abſence accuſeth no leſs than his Crime, Neither will I excuſe the length 
of what I have ſaid, becauſe I cannot add to an excuſe, without adding to 
the fault, or my own imperfections, either in the matter or manner of it; 
which I know muſt appear the greater, by being compared with that 
learned Gentleman's great ability, who hath preceded me at this time: I 
will only defire, by the command, and in the behalf of the Houſe of Com- 
mons, that theſe proceedings againſt the Lord Finch may be put in fv 
ſpeedy a way of diſpatch, as in ſuch caſes the courſe of Parliament will al- 


low. | | 


The ſame day, the Commons order'd thanks to be returned from the 
Houſe to Mr. S/. John, Mr, Mbitloct, the Lord Falkland, and Mr. Hyde, for 
the great ſervice they have perform'd to the honour of the Houſe, and good 
of the Commonwealth, in the transferring the Articles againſt the Jate 
Lord-Keeper. 

Jan. 30, It was ordered by the Lords, that ſuch Judges as the Houſe of 
Commons ſhall defire, are to be examined in the cafe of the Lord Finch, 
by the ſame deputed Lords as were appointed in the Earl of Strafford's caſe: 
but the Judges are not to be examin'd upon any thing to accuſe them- 


ſelves. | 
Feb. 15. The Houſe of Lords thought fit, that a Proclamation do iſſue 


out to ſummon the Lord Finch, late Lord-Keeper, perſonally to 1 
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XX H. Two Judgments of the Lords aſſembled in Parliament, in 1647, againſt John Morris, alias 


pate, Mary his Wife, Jabel &. mith, Leonard Darby, and Fohr Harris, | for forging, fram- 
ing, and publiſhing a Copy of a pretended Act of Parliament. | 


Die einn, A1 Sehtembe 1647. 2 

LT HEREAS Jan Brown, Eig. Clerk of the Parliaments, did 
the 25th Day of June, 9575 exhibit a Charge before the Lords 
, in Parliament, againſt Jobn Morris, alias Poyntx, oy his 
Wiſe, Jabel Smith, Leonard Darby, and John Harris, for forging, fram- 
ings and publiſhing a Copy of a pretended Act of Parliament, alledged to 
have been made in the 43d of Hliaabeth, and entitled, An A to enable and 
nale good a Conveyance and Aſſurance made of the Manors of Chipping-Onger, 
Northokenden, Southokenden, and other Landi in the County of Eſſex, and 
Beaves- Marks, atias Buries-Matks, in London, by James Morris, Eſq. and 
Gabriel Poyntz, E.. to John Morris, alias Poyntz, and his Heirs ; and 
to glabliſb the ſaid Maners upon the ſaid John Morris, alias Poyntz, and his 
Heirs, according to ihe ſaid Co: nce : Whereas in Truth there neither is, 
nor ever was any ſuch Act of Parliament. And for forging and counter- 
feiting bis Hand-writing, and ſubſcribing to the ſaid Copy, Jobn Brown, 
Cleric: Parliamentorum. And the better to colour their leud Practices, 
have charged the ſaid John Brown with the Loſs of the ſaid Record, and 
denying of his own Hand. And whereas Sir Adam Littleton, Bart. who 
had good Title to Part of the ſaid Manors and Lands, as in right of 
Dame Audery, his Wife, whoſe Inheritance thereunto was ſought to be 


impeached by the ſaid Copy of the ſaid pretended Act of Parliament, com- 


ained like wiſe __ the ſaid Perſons before their Lordſhips, for the ſaid 
Fn and Publication; in that the faid Fohn Merris, Leonard Derby, 
Jahn Harris, and Iſabel Smith, did produce the ſaid Copy at Chelmsford, 
at Lent-Aſlizes, in 1646, for the County of Eſſex; at a Trial in an Ejec- 
tiane Hrn æ, brought by Thomas Smith, Huſband of the ſaid Jabel, and 
Leſſee of the ſaid Jahn Morris, againſt Le Clarte, Tenant to the ſaid 
Sir Adam Littleton, of Part of the ſaid 


ands contained in the ſaid pre- 


tended AR, and did plead and affirm the ſame to'be a true Copy of an At. 
of Parliament: And the ſaid Darby and Harris did falſcly and perjuriouſly 


ſwear in open Court at the ſaid Trial, that they had examined the ſaid 


Copy, by them produced, with the Record of the ſaid pretended Act, in 
the Office of the Clerk of the Parliament; and did there alſo falſly and 

rjuriouſly ſwear, that they did ſhew that Writing to the Clerk of the 
Palasen, and that he did acknowledge the ſaid Writing to be his own 
Hand; whereas in Truth the ſaid Subſcription to the ſaid pretended Act 
of Parliament is counterfeit, and none of the ſaid Clerk of the Parlia- 
ment's Hand. And the ſaid Sir Adam further complained of an Exem- 
plification under the Great Seal of England, for — the ſaid 
ſorged Copy of the ſaid pretended Act, by ſome undue Means by the ſaid 
Parties thereunto affixed, of the Parties ſhewing, whereof Proof was 
made before their Lordſhips. 

All which being Crimes of a very high and tranſcendant Nature, and do 
concern the publick Juſtice of the e and of this honourable Houſe, 
the ſupremeſt Judicatory of this Kingdom ; that Acts of Parliament, the 
bigheſt Records in this Kingdom, ſhould be framed, invented, forged, 
and given in Evidence, and publiſhed as true Acts of Perliament; and the 
Hand of the Clerk of the Parliament, a ſworn Officer, forged, counter- 
feited, and ſubſcribed to the ſame; as that if ſuch a bold and audacious 
AQ ſhould not be ſeverely puniſhed, no Man can be ſafe in his Life, Per- 
ſon or Eſtate : The ſaid John Brown, and Sir Adam Littleton, deſired that 
the Perſons aforeſaid might forthwith anſwer the ſaid Charges; and that 
their Lordſhips would inflict ſuch exemplary Puniſhmeat upon the Offen- 
ders, as may deter the like Attempts and leud Practices in others, and 
give ſuch fitting Reparations as their Lordſhips in their Wiſdom ſhould 
think meet. | ; 

Whereupon the Perſons aforeſaid put in their Anſwers to the Premiſes, 
and pleaded Not Guilty; and after the Caſe had been divers Days fully 
heard by Counſel on both Sides, and Witneſſes produced at this Bar, and 
the whole Matter after thoroughly weighed, debated, and fully con- 
lidercd of by the Houſe; the Lords in . aſſembled, being fully 
ſatisfied of the Guilt of the ſaid Perſons, for the aforeſaid high Crimes 
charged againſt them, do award and adjudge, Edt 

1. That the ſaid John Merris, alias Poyntz, ſhall pay as a Fine to our 
Sovereign Lord the King the Sum of 1000 J. Jabel Smith 2001. Leonard 
Darby 400 l. and bn Farris 400 J. 

2. That the ſaid Parties ſhall pay to Jobn Brown, Eſq. Clerk of the 
Parliament, for his Damages, 500 J. 

3. That all the ſaid Parties ſhall, before their Enlargement out of Pri- 
ſon, be bound to-their good Behaviour during their Lives, before ſome one 
of his Majeſty's Juſtices of his Bench at Vęſiminſter, with good Sureties. 

4. T hat the ſaid Copy of the pretended Act of Parliament, falſly affirm- 
ed upon Oath, to have been ſubſcribed with the Name of the ſaid Clerk 
of the Parliament, entitled, An A to enable and make good a Conveyance and 
Aſſurance, made if the Mancrs of Chipping-Onger, Northokenden, South- 
okenden, and other Lands in the County of Eſſex ; and Beaves Marks, alias 
Buries Marks, in London; by James Morris, E/. Gabriel Poyntz, 10 
7 John Morris, alias Poyntz, ard his Heirs, and to eftabliſh the ſaid Ma- 
nors upon the ſaid John Morris, alias Poyntz, and his Heirs, according to 
the ſuid Conveyance ; is hereby declared to be forged and counterteit ; and 


| 


the Appurtenances, in the ſaid County of Efſex, 


is by their Lordſhips adjudged and decreed to be for ever damned and can- 
celled, and never to be pleaded in any Court or Cauſe whatſoever ; nor 
to be admitted to be given in Evidence ; there being no Record of ſuch 
egy ap Ig dy 35 to TER the ſame. 
5. That all the fail ſeveral Perſons hereby adjudged guilty of the ſaid 
Crimes, ſhall ever hereafter be made e 1 be Witneſſes in any 
Cauſe whatſoever, | 

6. That Fohn Brown, Eſq. Clerk of the Parliament, is, in the Judg- 
ment of this Houſe, free and clear of and from all and every the Aſper- 
ſions, Falfities, and Charges of the ſaid Fohn Morris, alias oyntz, Iſabel 
Smith, Leonard Darby, and Jobn Harris, charged, uttered, divulged, and 
given out by them againſt him, concerning the Matters herein mentioned. 


And that this Judgment ſhall be openly read and publiſhed in the Face of 


the County of Eſfex, at the next Aſſizes to be held for that County. 

7. That the faid Parties ſhall bring, or cauſe to be brought into this 
Houſe by the firſt Day of October next, one Exemplification under the 
Great Seal of England, concerning the Manor of Litrle Munden, in the 
County of Hertfird; and the aforeſaid Exemplification of the ſaid coun- 
terfeit Act of Parliament, to which the Great Seal of England is charged 
to have been unduly and fraudulently affixed, that ſo the foreſaid forged 
Exemplification may be cancelled and vacated. | 

8. That they ſhall be impriſoned during the Pleaſure of this Houſe, 


oh. Brawn, Cler. Parliamentorum. 


Die Martis, 2d Die Novemb. 1647. 


VV HEREAS the Lords in Parliament aſſembled, upon the 21ſt of Sep- 
tember laſt, gave Judgment concerning a Copy of a pretended Act 
of Parliament, entitled, An Act to enable and make good a Conveyance and 
Aſſurance, made of the Manors of Chipping-Onger, Norhokeudey South- 
okenden, and other Lands in the County Eſſex; and Beaves-Marks, alias 
Buries-Marks, in London, by James Morris, Eq. Gabriel Poyntz, E 
to John Morris, alias Poyntz, and his Heirs, and to 2 * the ſaid Ma- 
nors upon the ſaid John Morris, alias Poyntz, and his Heirs, according to the 
ſaid Conveyance; and declared the ſame to be forged and counterfeit, and 
there to be for ever damned and cancelled, as by the ſaid Judgment more 
at large appeareth. | 
And whereas Dame Audery Littleton, late Wife of Sir Adam Littleton 
deceaſed, Sir Folke Grevil, Knt. and Maurice Barrow, Eſq. by their Pe- 
tition exhibited before the Lords in Parliament, complained, that not- 
withſtanding the ſaid Judgment, one 1ſabel Smith (a Perſon ſentenced by 
their Lordſhips, and committed to Newgate for the ſaid F orgery) having 
procured the {aid forged Act of Parliament, and other forged Writings, 
vz. three Fines of the Lands contained in the ſaid forged Act, and a for- 


ged Pleading, ſetting forth the Uſes of the ſaid forged Fines, to be written 


in Parchment; and having by ſome ſlight made them to ſeem as if the 
had been written long ſince, did foiſt and ſhuffle in the ſame amongſt other 
Evidences, and Writings remaining in the 'T'reaſury of the late Court of 
Wards; and pretending the ſame to be found there, obtained Copies there- 
of under the Hand of Mr. Audely, Clerk of the ſaid Court, hoping there- 
by to gain ſome Credit and Authority to the ſaid Forgeries, and further 
to impeach the Titles of the Petitioners. 

To which Petition the ſaid Jabs; Smith put in her Anſwer, and a Day 
was appointed for hearing the ſame. | At which Day the ſaid Jſabel Smith, 
being preſent at the Bar, and not making good any of the Particulars in 
her ſaid Anſwer, nor giving any Satisfaction to ſuch Queſtions as were b 
their Lordſhips demanded of her concerning the ſame : And the ſaid ſeveral 
Writings, aſter full Examination by hearing of Counſel, and Witnefles 
produced ; and alſo upon View of the ſaid Writings (being by their Lord- 
ſhips Order brought into the Houſe) manifeſtly appearing to their Lord- 
ſhips to be groſs | lar The Lords in Parliament aſſembled to de- 
clare, and adjudge ; 

That the ſaid Parchment Writings, one whereof purporteth a Fine pre- 
tended to be levied at St. Albans, 4 die ſantti Martini in quindecim dies, 
Anno 37 Eliz, between James Morris, Eſq. and John Morris, alias Poyntz, 
his Son, Plaintiffs, and Gabriel Poyntz, Eſq. and William Cutts, Defen- 
dants ; of the Manor of Chipping-Onger, and other Lands and Tenements, 
with the Appurtenances, in Chipping-Onger, in the County of Ei One 
other whereof purporteth a Fine pretended to be levied at St. Albans, a 
die ſan&ti Martini in quindecim dies, Anno 37 Elix. between James Morris, 
Eſq. and Jobn Merris, alias Poyntz, his Son, Plaintiffs; and Gabriel 
Poyntz, Eſq. and William Cutis, Defendants; of the Manors of Northot- 
enden, Poyntz, and Groves, with the Appurtenances, and of divers Mef- 
ſuages, Cottages, Mills, Lands, Meadows, Paſtures, and other Heredi- 
taments in Northwokenden, alias Northokenden, Southwokenden, alias South- 
okenden, Avely, Upminſier, alias Upmiſler, Southweal, Brentwood, alias 
Burntwoid, Warly, alias Warley Magna, Childerditch, Bulfan, Bownton, 
alias Bunton, Eaft Thornedon, W:ft Thornedon, Weſt Thurrick, Grays Thur- 
rock; Chawdwell, Styffortl, alias Stiford, Horne-church, Baſſeldin, and 
Cranham, and of the Rectory of Northwokenden, alias 'Northikenden, with 


One 


(318) 
him, and he endured eight Years Baniſhment, and Compoſitions amount- 
ing to about 7000 1. But lived to ſee the horrid Murder of King Charles I. 
and the happy Reſtoration of King Gharks II. 
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(319) 23. Jullament againſt Coli John Morris, 111 tas 
9 3 19 n 3. ; wa, | A vs , 0 Y o f 8 % ; .- 3 F 1 5 | f 
| q . FE 5 | | F P 7 2 44 8 4 4 5 b 13 8 
391 9 | . 3 d 2 . <p) X vn 
e dic Sardli Marting 7 Anno 37 Alix. between, aum Aor- | common rights; and in particular, thecty* iſe ble moan Of eertem 
* 8 8 „ 9 of . * . — | . 8 1 wed 
ris, Elq. Yom Morris alias Poyntz, his Son, Flaintiffs..and < Payntz, | oppreſſed to wit, of cho Poyutz, alia Ar RGA, tak 
Eſq. and N uliam Cutts, Eſq. Defendants ; of four Meſſuages, fix Gardens, Smith, Jabn Harris, and Leonard Darby, coming ume ur: ears," that w 


and two Acres of. Land with the 
Katherine Gree-Church, London... | 
One other of the ſaid Parchment writings 
forth the uſes of the (aid ſines, and beginning in theſe words, (viz. 
Eſſex. ff, In memorandum de Banco, Anno tricefuns octaus Elizabeth, viz. 
inter Record. Termini ſancti Trinitatis Rollo xxi. ex parte Recordationum in 
Ter. manen. inter alia continetur ut ſequitur, vis. Memorandum quad nuper in- 
 wenitur in quodam Rello extrad?. di \finibus & ifſuis Banci in Termino Sancti 
Michaelis annis Regni Domine n;/ire Elizabethæ, trice/imo ſexto & ſeptimo, 
quod Gabriel Poyntz, 4 Sc. 1 15 
And one other whereof purporteth a Copy of 4 pretended Act of Par- 
liament, intitled, An A to enable and make good a conveyance and aſſurance, 
made of the Manor: 25 e orth, : 
other Lands in the County of Efllex ; and Beaves-Marks alias Buries-Marks 
in London; by James Morris, Eſq; and Gabriel Poyntz, % 14 John 
Morris alias Pornts, and bis Heirs, and to eflabliſh the ſaid Manors upon the 
ſaid John Morris alias 1 ae and his Heirs, according to the ſaid convey- 
ance: Ate hereby declared to be forged and counterfeit, and are by their 
Lordſhips adjudged and decreed to be for ever damned and cancelled, and 
never to be 1 or admitted to be given in evidence in any Court, or 
Cauſe whatſocver: there being no Record of any ſuch Fines, Pleading, or 
Act of Parliament to warrant the ſame; nor any Term then held at Sr. 
Albans, when the ſaid fines were pretended to be levied there. | 
And it is further ordered by the Lords in Parliament afſembled, that the 
ſaid Iſabel Smith ſhall by the 27th of November next bring, or cauſe to be 
brought into this Houſe, the Copies of the ſaid Parchment writings, (pre- 
tended ta be found in the Treaſury of the Court of Wards) ſubſcribed by 
the ſaid Mr. Awdely, that ſo the ſame may be cancelled and vacated. 
apa, 3 1 5 Jobn Brown, Cler. Parliamentorum. 


Eſſex ff. In memorandum de Banco, Anno triceſimo octavo Elizabeth, viz. 
inter Record. Termini Sancti Trinitatis Rollo xxi. ex parte Recordationum in 
| 4 9 2 manen. inter alia continetur ut ſeguitur, viz. | | 
„Me! quod nuper invenitur in quodam Rollo extract. de 
0 


appurtenances, in the Pariſh of St. 


« VI finibus & iſſuis Banci & Termini Sancti Michaelis annis Regni 
« Domine noſtræ Elizabethe triceſimo ſexto & ſeptimo, quod Gabriel 
« Poyntz, Eſq; fecit cum prædicta Domina Regina finem pro concordia 
« cum Jacobi Morris, Eſq; & aliis de Pl'ito condic, de Manor Chipping- 
« Onger, alias Anger ad da | : 


* 


ſtrum, cum appurtenanc. c.“ 


5 Novemb. 1647. nn” 

T have ſearched the Records of the Common-Pleas, de Termino Sancti Tri- 
nitat. Anno triceſimo octavo Reg. Eliz. Rollo vicgſimo primo, and do find that 
there is no inrollment of any ſuch Record there, as is above- mentioned. 
Per Jobannem Cocks, Cleric. 

Theſaur. de Com. Banco. 


I have ſearched in the Treaſurer's Remembrancer's Office in the Ex- 
cheguer, amongſt the Records of 7 rinity-Term, Anno xxxviii. Regine Eliza- 
beth, Roll. xx1. but do not find that there is any ſuch Record or Inroll- 
ment, as is above - mentioned. : 

| T. Ofborne. 


6 May, 1647. 
MEmorand um, that I Francis Blake, Keeper of the Books for the ſearchers 
of fines, and of the Records thereof in the Chirographer's Office, 
have made diligent ſearch in the ſaid Books, and amongſt the ſaid Records 
of Michaelmas- Term, 35 and 36 Eliz. and all the Terms after, till Hillary 
38 Eliz. and I can find no fine at all from Gabriel Poyntz and William Cutts, 
or either of them, to any perſon whatſoever, of any Lands in the Counties 
of Eſſex or London, And moreover, I find by the ſaid Records, that Mi- 
chaelmas-Term, 36 and 37 Eliz. was held at the City of Meſiminſter, and 
not at the Towg of St. Albans, All which I do hereby (at the requeſt of Sir 
Adam Poyntz, alias Littleton, Bart.) certify to all whom it may — 
« Blake. 
. Here ends the Proceedings of the Lords againſt them. 


Soon after a ſhort Breviate of e ae Morris's caſe was drawn up, 
and delivered to his Excellency Sir Thomas Fairfax, by divers of the Par- 
liament's Agents. 
May it pleaſe your Excellency, | 
EIN G deeply oppreſſed in our ſpirits, and overburdened in ourſelves, at 
the manifold and doleful outcries and complaints of the people, in all 
parts of our quarters where we come, uttered againſt the daily preſſures and 


r I condition, as fe „ 
a pleading, my f 


— 


— 


nden, Southokenden, and | to the total ruin and ſupplantation of the ju 


FX — 


_ * 


could not, but (as in duty we are bound) deepl 


L their miſetabę 
ded rg ons, and perſons Rable (whey 
we come into their ſingle capacity of Commons) to the faid miſchief; and 
therefore conceiving it our duty to contribute our utmoſtendeavours forthe 
remedy of the ſame, we could not but unburden in fomemexſurciour ſy; 


| rits unto your Excellency in their behalfs, who in ſuck a horrid and bär. 


barous manner have been abuſed and ſupplanted. of their common right 
by acts of violence and force, committed by F:hn Brown, Clerk unte the 

ouſe of Lords, and his accomplices, under the colour of ſeveral order 
ſurreptitiouſly by miſinformations gained from che {aid Houſe, to the high 
uſurpation and abuſe, of the name and authority of Parliament, in per. 
mitting the image thereof upon his own 3 outrage and violence, 
io freedoms, and birthright 
inheritance of the ſaid perſons, as the ſeveral papers thereunto ſubjoined, 
for the full information of your Excellency, do demonſtrate.” And 'for 
more certain confirmation, of our premiſes, repteſented by the ſame, be 
pleaſed to conſider, that whereas the aboveſaid perſons are accuſed, con. 
demned, and ſentenced by the Lords (ſurprized . miſrepreſen- 
tations and deluſions) to pay 2500 J. fine, and ſutfer impriſonment, con- 
trary to the regular courſe of the Laws, during the pleaſure of the ſaid 
Houſe, for forging and framing a copy of an Act of — touching 
the eſtate of the ſaid. Fobn Poyntz alias Morris, pretended to be taken out 
of the Office of the ſaid Jahn Brown, with his hand thereunto; no ſuch 
original Record as Brown pretendeth is to be found in his-Office : that 
ſince the ſaid accuſation, another original Record of the ſaid Act of Par- 
liament, with other writings. and evidences for the ſaid eſtate, is found in 
the Court of Wards, and they have gained copies thereof, examined and 
ſubſcribed by the Maſter of the ſaid Court and his Clerks, the which, with 
their hands thereunto, are herewith. preſented ; and concerning the truth 
thereof, three of us can alſo give it upon Oath, that the wife of one Gad. 


rey Cade, now priſoner in the Fleet, did declare unto us, that the ſaid Joh 


Brown went to the Fliet unto her huſband, and gave him -twenty- five 
ſhillings in hand, and promiſed him five pounds more, and his inlargement, 
to ſwear at the Lords Bar, that he forged the copy of the ſaid AQ of Par- 
liament, and counterfeited the Clerk's hand unto it; and the ſaid Cade did 
alſo confeſs the ſame, | | 


Wherefore we humbly implore that your Excellency would be pleaſed 
to grant the ſaid diſtreſſed perſons your letter of requeſt/unto the Parlia- 
ment, according to their Petition, herewith directed to your Excellency, 
that the eee and their adverſaries, may be left to the free courſe 
and trial at Common Law ; and that in the mean time, till the controverſy 
concerning the eſtate be decided at Law, the ſaid perſons may enjoy their 
enlargement upon bail, without any further trouble or durance, and the 
execution of their ſevere ſentence be ſuſpended, and the ſaid Poyntz, alias 
Morris, enjoy peaceable poſſeſſion of the ſaid eſtate, like as all his anceſtors, 
from the days of Queen Elizabeth, have done before him. Which requeſt 
is ſo reaſonable and juſt, and their condition ſo miſerable, deſperate, and 
dangerous, and of ſuch concernment to the whole Commonwealth, that 
no man, if ſuch exorbitances be not ſtopp'd and curb'd, can have any ſo- 
curity in his eſtate or liberty, that we cannot but promiſe to ourſelves your 
Excellency's commiſeration of their condition, and readily aſſent unto 
their juſt ſuit. Thus we humbly take our leave, beſeeching your favour- 
able conſtruction upon our boldneſs, and remain 


Your Excellency's moſt humble 
Servants and Soldiers, 


: | Robert Everard. 
Lieut. Gen. R. | George Sadler. 


George Garret. 
Com. Gen. R. FRO Beverly. 
3 
a William Ruſſel. 
Col. Whaley's. | William Fam hen. 
Richard Daley. 
William Hudjon. 
1 Fohn Dober, 
Col. Fleetwod's. | iim, "rea 


But I don't find any thing farther done in this buſineſs. 


Col. Rich's. 


— —.. 


* 


XXIII. The Trial of Col. Jouxn MonkRIs Governor of Pontefra Caſtle ; at the Aſſizes at the 
Caſtle of York, before Mr. John Puleſton, and Mr. Baron Thorpe, Juſtices of Aſſize, the 16th of 


Auguſt, Anno Dom. 1649, for High-Treaſon. 
OLONEL Mirris being demanded to hold up his hand, refuſed, | 
and the Indictment was read againſt him for Treaſon, for le- 


C vying War againſt the Jate Ting and the Parliament, upon Star. 
25 Ed. III. The Court defired him to plead Guilty, or not Not Guilty, 


Col. Merris. My Lords, under correction, I conceive this Court hath 


not power to try me in this caſe; I being a martial man, I ought to be 


tried by a Council of War. 


Curt. Sir, What do you ſay, are you guilty or not Guilty? This is the 
ſecond time you have been aſked : Sir, if you will not anſwer the third 


time, we ſhall know what to do. Are you guilty or net guilty ? 2 
4 5 C 
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pot Morris. My Lords, I Rl conceive I ought not to be tried here; 
1 done Pun thing worthy of death, 1 to a martial Court, to 
my Lord Fairfax, Major-General,” or a general Council of War: you 
have not any. precedent for it, either for you to try me in this way, of me 
P it. | ” | + | | . * | : 
* 4 4 you-guilty or not guilty? This is the third time. 
el. Morris. My Lords, if your Honours will force me to plead, I 
conceive L am not guilty. 5 
"Court. How will you be tryed ? | l 
Col. Morris. My Lords, I was never at any Bar before, I am ignorant 


* Tell him what to ſay. [Upon that, ſome near him, told him, by 
God and his Country.] | 

Col. Morris. By God and my Country. (After that, challenge is made 
for Col. Morris to except againſt any of the Jury.) [ Mr. Brooke, a great 


. 


ol. Morris. My Lords, I except againſt this Brooke, 

Court. Sir, he is ſworn, and you ſpeak too late. 
Col. Morris. My Lord, I appeal to himſelf, whether he be ſworn or no. 
Mr. Brooke. Sir, I am not to anſwer you, but the Court, My Lord, I 
bid not kiſs the Book. 5 . ES 

Court. Sir, that is no matter, it's but a ceretnony, 
Col. Morris. My Lords, I beſeech your Honours that I may except 
dgainſt him; I know him, as well as t know my right hand, to be my 


ene . 2 

; Clerk of Aſſise. Sir, he is recorded ſworn, there is no diſputing againſt 

the Record. | | | 

Col. Morris. My Lords, I muſt ſubmit to your Honours, (After that 

Col. Morris challenged 16 men, and my Lord Puleſlon, thinking Col. 

Morris tedious in excepting againſt ſo many, anſwer'd, Sir, Keep within 
ur compaſs, or I will give you ſuch a blow as will ſtrike off * head.) 

Col. Morris. M Lark, I defire nothing but Juſtice ; for by the Sta- 
tute of 14 Hen. VII. fel. 19. I may lawfully challenge thirty-five men, 
without ſhewing any cauſe to-the contrary, 

Court. It is granted. After a full Jury, the Indictment read, and Evi- 
dence for the State very full, that Col. 77 ae) was Governor of Pontefract; 
which, Maerris being very modeſt and civil, did not contradict any thing, 
until his time of anſwer, . 

Col. Morris. My Lords, I humbly defire a Copy of my Indictment, that 
I may pant what to anſwer ; I conceive I may plead ſpecial as well as 

neral, 

Court, Sir, you cannot by Law,” 

Col. Morris. My Lords, | co nceive there is a point of Law in it, and I 
humbly deſire to have Counſel ; for I conceive by the Law, being attainted 


for High-Treaſon, I ought to have Counſel by the Statute 1 Hen. Vil. 


ol. 23. ; | | 

Court. Sir, I tell you, you cannot have it. 22h 

Col. Morris. Then, my Lords, I conceive I am not any way guilty of 
the Indictment for Treaſon : my Lords, it is ſaid to be againſt the King, 
his Crown, and againſt his Peace; whereas, my Lords, I can make it appear, 
I have aCted only for the King, and nothing againſt him, which may ap- 
pear here by my Commiſſion. The Court looks upon it, and anſwers, 

Court. Sir, you are deceiyed, this is falſe it is from the Prince, 

Col. Morris. My Lords, it is very well known, my Lord Fairfax hath 
his Commmiſſion derived from the Parliament, and upon that he grants 
Commiſſion to his Officers, which is all one and the ſame. The Prince 
hath his from his Father, and I have mine from the Prince, which is full 


power, he being Captain-General of his Majeſty's Forces. 


Court. Sir, have you nothing elſe to ſay ? Ow 

Col. Morris, My Lords, 9, correction, I conceive it is ſufficient ; 
for by the ſame power, all Judges, Juſtices of Peace, your Lordſhips, your 
Predeceſſors, and all other Officers, did act by the ſame power, and all 
proceſs and writs of Law were acted, and executed in his name, and by 
his authority, 

Court. His power was not in him, but the Kingdom, for he was in truſt 
for the Kingdom; the King's Highway, and the King's Coin being ſo 
called, is not his own, but his Subjects; and his natural power, and legal 
power, are different. 

Col. Morris. My Lords, under correction, TI conceive his legal and per- 
ſonal power are undiviſible, all one, and cannot be ſeparated. 

Court. Sir, all is one; if the King bid me kill a man, is this a ſufficient 
warrant for me to plead? NoSit, itis unlawful. Sir, haye you no more ? 

Col. Morris. I beſeech your Honours give me leave, Iam upon my life. 

Court. Speak what you will, Sir, you ſhall be heard. 

Col. Morris. Your fervant, my Lord; then, my Lords, I conceive I 
have acted nothing againſt the Parliament, for that which I acted, it was 
for the King: and fince the aboliſhing of regal power, I have not meddled 
with any thing againſt the Parliament, for that Act was but enacted the 
14th of July laſt, and before that Time and Act of aboliſhing Kingly- 
Government, that princely Palace which J kept by his Commiſſion was 
demoliſned. My Lords, I beſecch your Honours, that my Commiſſion 
may be read, to give fatisfaction to the Court. 

Lord Puleſſon. Sir, it will do ycu no good, you may as well ſhew a 
Commiſſion from the Pope, all is one, 

Col. Morris. My Lords, 1 deſire your Lordſhips to do me that Juſtice, 

Lord Thorpe. For my part Jam willing, if my Brother be not againſt it, 

Lord Puleſton. Sir, we hold it for Law to be void, it is to no purpoſe. 

Col. Morris. Then if your Lordſhips be not pleaſed io do me that 
Juſtice that it may be read, I deſire it may be reſtored me again. ¶ pon 
that, Col. Morris received his Commiſſion unread.) My Lords, it ſeemeth 
ltrange, that your Honours ſhould do that which was never done the like 


© for High- Treaſon. 


man or the cauſe, come. firſt retur ned, to be ſworn as Foreman of the Jury.] | 


before; never any of your Predecefſars ever did the like; I with it may 
not be to your own and your friends 8 that you make yourſelves 
precedents of your acting, and myſelf of ſuffering. But, my Lords, I ds 
not ſpeak for Eving my den life; for I thank wy God) I am prepared, 
and very willing to part with this lump of clay : I haye had a large time 
of repentance, it being twenty-two weeks ſince my impriſonment z and [ 
am ſorry for thoſe which are like to undergo the ſame ſuffetings, if your 
Lordſhips take away my life. And though I do not ſpeak any way in glo- 
ry, indeed at this preſent thete is a cloud hatiging over our heads, I deſire 
there may be a fair Sunſhine to diſpel it. And though there wete'a world 
of plots in the Kingdom when I took the Caſtle there is not wanting the 
ſame now, only the time is not yet come; and as I. was to be the fire- 
brand to Scarborough, ſo he (meaning Bointon) to Tinmoith, and that to 
others; and though you take away my life, there will be others which 
will take up the Lintſtock to give fire, though I be gone. 

Court, Sir, you have little hopes to talk of any Fre to be given here; 
having received ſuch a total rout in Ireland. | ; 

Col. Morris. My Lords, I ſhould have been unwilling to have contra- 
dicted your late news concerning Ireland; but ſince you have given me a 
hint of it, you muſt give me leave to let your Honours know, that I re- 


ceived Letters from the Marquis of Ormond dated the zd of Auguſt, and 


yours is but the 2d; wherein he pleaſes to Jet me underſtand of the great 
care he hath of me, and that whatſoever ſhall befall me here, the like 
ſhall be to thoſe which he hath priſoners there, which (as he faith) are 
good ſtore. Therefore if your Lordſhips did not at all value my perſon, 
yet methinks you ſhould have ſome care of it for your own friends good, 

Court. Sir, have you no more to ſay ? 

Col. Morris. My Lords, ſtill I appeal to my Commiſhon, which I 
conceive is ſufficient to defend me withal, in what I have done, notwith- 
ſtanding your power to the contrary, | 

Court. It is nothing at all, we have power to try you here. 

Col. Morris. Then my Lords; (under correction) Laymen may as well 
be tried at a Martial Court: which if granted, thoſe excellent Acts of 
Magna Charta, and the Petition of Right, would be deſtroyed. 

Court. But you are not looked on here as a Soldier; we ſhall do what 
in Juſtice belongs to us, | 8 | 
Col. Morris. My Lords, ftill (under correction) I have taken the Oath 
of Allegiance, and I conceive in that I was bound to do as much as I did 
or have done, though I had not had any Commiſſion at all- And I be- 


ſeech your Lordſhips that you will do me Juſtice, and not incline to the 


right-hand of affection, or the left to hatred ; but to have an ear for the 
accuſed as well as for the accuſer : neither have I ated any thing con- 


trary to my, Allegiance, which Allegiance | was willing to pay to the Son; 


as well as to the Father, Now for the Allegiance, 1 owe to any perſon 
or authority but to theſe, I know none. | | | 

Lord Thorpe. Sir, if you have any thing elſe to ſay, ſpeak for yourſelf, 
for this is not much to the purpoſe, INE 

Col. Morris. My Lord, tis true, ſince you have rejected that authority 
which I acted by, I might as well have held my tongue at the firſt, and 
ſpake nothing, were it not for the ſatisfaction of the heaters ; büt if if 
mult be fo, that you will make me a precedent, you muſt do with me as 
you did with my dear and honoured Lord [meaning my Lord of Strafford | 
making an Act for the future, that this my ſuffering ſhall not be a prece- 
dent to any Soldiers hereafter, Beſides, my Lord, this ſame Statute which 
you alledge againſt me is, if that any ſhall act againſt the King; 'tis Trea- 
ſon; which I have not done; but contrary, for him, and by his authority. 
And there is an Act of 11 H. VII. cap: 1. That whoſoever they are that dil 
aid or aſſiſi the King at home or abroad, ſhall not be que/tioned at all. 

Lord Thorpe. Tis true, Sir, but Hen. VII. then itood in a fickle con- 
dition, and being an Uſurper, made that Act for his own ſafety ; ſij ne- 
times the Duke of York ruling, ſometimes the Duke of Lancaſter, and 
others contending, therefore it was enacted. _ | | 

Col. Morris. My Lord, but this ſame Act of H. VII. was later than 
that of Ad. III. which you have laid againſt me; and as yet was never re- 
pealed, until this laſt Act of 14 of 'Fuly, before which time I had deliver 
ed up the place, | 

Lord Therve. Well, Sir, it ſeems you have not any mote to ſay. Aﬀtet 
he had anſwered, the Court commanded Irons to be laid on them. (Cor- 
net Blachſton being condemned at the fame time.) 8 

Col. Morris. My Lord, I humbly defire that we may not be manacled; 
if you make any doubt of us, that we may have a greater guard upon, us. 

Lord Puleſton. Sir, you that have made ſuch attempts through ſach 
guards, as were of purpoſe fet to receive you, ought to be Jook'd to now. 
Yet, if Mr. Sheriff pleaſe, | am content, | | 

Col. Morris. Mr. Sheriff, I defire that this manacling may be forborn : 


if you pleaſe to clap a guatd of an hundred men upon us, I ſhall pay for 


it» This is not only a diſgrace to me, but in general to all Soldiers ; 
which doth more trouble me than the Joſs of my life, Mr. Sheriff, what 
do you ſay? Ar. Sheriff. Sir, Irons are the ſafeſt guards. | 
Col. Morris, My Lords, hitherto {I thank God) I have not done any 
unſoldicry or baſe act, and to begin now, I will not do it to fave my life; 


and though you look upon me Samſen-wiſe, I vow to God, I would not 


touch the pillars; though it Jay in my power to injure you; therefore 1 
ſtill beg pardon, that I may not be manaclcd. 

Under-Sher:ff, Come, Sir, it cannot be help'd, we are commanded. 

Col. Morris. My Lord, I beſcech you grant me this favour ; it is not 
my life I beg, but to forbear this manacling, which ſhame and diſhonour 
doth more trouble ine, than the loſs of my life. | 

Under-Sheriff. It muſt be done. And upon that, did it, and carried 
him away. After dinner the Juty brought in their verdict, guilty gf 


Treaſoii * 5 


8 * Letters from York, © That one Morris, and one Blackflon, were arraign'd before Baron Thorpe, aud Judge Puleſton, for lruring War againſi the Kingdom] they pleaded 
not guilty, but deſired, as they vere martial men, that they might be tried by martial Law which was denied them. 


Morris at laſt ſaid, He evould be tried by God and the Country, and ſeventeen Witneſſes proved foul Crimes againſt him.” Ie had two ſheets of paper written with mat 


ters of Law, and Statutes, many of which he pleaded, © and urged the cauſe of the War betwixt the two Honſes of 2% and Lancaſlcr, the Eitfercnce of which frum tiis 


caſe was ſhewed by the Judges.” 


Then he produced a Commiſſion from the King when he was Prince; the ſudges told him, that the Prince was a Subject as well as he, and muſt be tried by the ſame I aw: 
* He was found guilty of Treaſon, and manacled with Jrons : at which he fiid, Mat, a martial Mar It ant? the (ihe precedent was never Lefore known. 

Ile defired to have a ſtrong Guard, ſaying, Let me be damned if Icſeape; but it was denied, ſo was a Copy of his Indistmem, and to have Connſel, or to be exchanged. 
* He and Blackflon were both coucemn'd.” MHitluch's Memorials of the £19145 lane; Fuge 421. Edit. 1532. | 
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reaſon, had they gone 


I 


Puteftor. Hir, you \pea too Tate, you are not to diſpute it now. 11 


Col. Morris. Neither woul: N if this were a Cou 
AW, Dt 


©. 
— 


IC] 7 


* ** * 
_— 6 * 
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20th 0 arr its Ge doth A RE it 
1 Col. Morris. II mult ſuffer, 1 80 it with all alacrity and chear- 
Fulneſs, and 1 thank God I ſhall die for a good Cauſe, and the teſti- 


mony of a good Conſcience; for which, had I as many Lives as there 


are Stars in the Firmament, 1 would ſacrifice them all for the fame; 
* Curt... Sheriff, Gaoler take them away. 


Col. Harris, Well, I beſeech God bleſs Kibg Charles, and fight for all 


thoſe that fight for him, or have fought for him. 


Aﬀter he was condemned. Colonel Bethel writ to the General and his 


Council of War, that Morris might be reprieved; but Colonel Pride op- 


poſed it, urging, That it would not fland with 1 F the Army, nor 


* 


. 


 cordingly, © 


the afety of the Commonwealth, to let ſuch Enemies liue, the Parliament hav- 


- ing adjudged him worthy of Death, and given Inſtructions to the Judges ac- 


E Speech of Cel. John Morris, Governor of Pontefract-Caſlle, at the 


Place of Execution at York, Augult 23, 1649. 
<x) HEN he was brought out of prifon, looking upon the fledge 
« that was there ſet for him, lifting up his eyes to Heaven, | 


© knocking upon his breaſt, he ſaid, I am as willing to go to my death, 
< as to put off my doublet to go to bed; I deſpiſe the ſhame as well as the 
© 'Croſs; I know I am going to a joyful place: with many like expreſ- 


Hons. 


When the Poſt met him about St. James's Church, that was ſent to 
the Parliament to mediate for a reprieve; and told him he could not 
prevail in it, he ſaid, © Sir, I pray God reward don: for your pains, 1 

on than any they can 


hope, and am well aſſured to find a better par | 
give; my hope is not in man, but in the living God.” 


I the place of Execution he made this profeſſion of his faith, his breeding, 


and the cauſe he had fought in. 


\. © Gentlemen, Firſt I was bred up in the true Proteſtant Religion, hav- 
ing my education and breeding from that honourable Houſe, my dear 
Lord and Maſter Stafford's, which place, I dare boldly ſay, was as well- 
governed and ruled as ever any yet was before it; I much doubt, better 


| © than any will be after i unleſs i 1 
lain Brooke, & hoch L know to be mille enemy, and the firſt man cheat I did | ©/diftrated times this Faich and, Ke 
r | -T have received hard meaſure, for 
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n bred; 
#7 £9 * In * n 98 N N 
and I thank God I have hitherto Tye in, without the, calf wavering * 


and now I am refolved by God's affiſtance to die inn. » 
| '*. Theſe pains. te nothing, if compared to thoſe dblors. and; pa. 
0 which Jeſus fd our Saviour hath ſuffered for us; when in 1 
© ſweat he endured the wrath of God, the pain of Hell: ad the curſe; 
© and ſhameful death which, was due to, our fins; therefore 1 praiſe the 


ers, who undoubtedly are 1 glorious 


iction, 


enjoy immediate communion. with God in everlaſting þliſs and glory; 

© it-takes us from the miſeries of this world, and the lociety of funers, 

* to the city of the living God, the celeſtial. Feruſaly. i * 

I I bleſs God I am thought worthy to ſu a; for bs pages and for ſo 
S; 1 


c 

£ 

= 

. 

ways faithful to my truſt; and, though I have been moſt. baſely ac- 
6 

- 

- 


cuſed for betraying Liverpool; et I take God to witneſs, it is à moſt 
ck in my bed, and knew not of the de- 
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ry, and ſeeing I could not live 
5 _— at home, I was perſuaded by ot. Forbes, Gol. Overton, Licut, 
Col. Fairfax, whom I took +for my good friends, to march in their 
Troops: which I did, but with intention ſtill to do m King the beſt 
© ſervice. when occaſion was, and ſoI did: and 1 Reader, Thr ro turn the 
hearts of all the Soldiers to their lawful Sovereign, that this Land ma 
* enjoy peace, which till then it will neyer do: and though thou kill me 
© yet will I put my truſt in thee; wherefore I truſt in God he wilt not 
© fail me nor forſake me.” Then he took his Bible, and read divers 
| Pfalms fit for his own occaſion and conſolation, and then put up divers 
prayers, ſome publickly, and ſome privately ; which being ended he was 


executed. 
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XXIV. The Proceedings, Examination, and Trial of Col. Evszz1us ANnDREWE, (a Barriſter of 


+ Gray's-Inn,) before the High-Court of Juſtice, Aug. 16, 1650, for High- Treaſon. 


Publiſhed by Francis Buckley, Gent. who was Aſſiſtant to Mr. Andrewe in the time of his Impriſonment, and an Eye-witneſs of all 


the bloody and execrable Proccedings. 


N Monday the 24th of March, 1649, Col. Andretee was taken pri- 

ſoner at Graveſend by Major Parker. | . 
The next day, he was convented before the Lord-Preſident Brad- 
ſbno, Sir Henry Mildmay, Knt, and Thomas Scot, Eſq. three of the 


Nembers of State, . the Council for the taking of the exa- 
F 


mination of him, and of Sir Henry Chichley, Knt. Dr. Henry Edwards, 
and Mr. Clark, caſually found in the ſame Inn with Mr. Andrewe. 


* Thoſe Gentlemen examined him ſo punctually to every action and cir- 


cumſtance that had paſſed on his part ſince he took up arms, and eſpe- 


cially ſince the ſurrender of Morceſſer, and his return from thence to Lon- 


dan; and al ſo concerning his ſeveral Lodgings, Names, Acquaintances, 
Removes, Abodes in the Country, Correſpondencies by Letters, and In- 
tereſt in places and perſons, as if they had kepta Diary for him. Which 
conſidered, and that Sir 7 Gel!, Bart. Major Barnard, Capt. Smith, 
Capt. Benſon, and Capt. Aſoley, (with whom he had the laſt and moſt 
queſtionable correſpondence) were all in cuſtody, he found himſelf to 
be betrayed, but could not at preſent gueſs by whom; but well ſaw that 
he had better be fair in his confeſſion, than to deny what he ſaw by the 
perfectneſs of his examiners, would be proved againſt him, by the diſco- 
very of ſome of thoſe formerly ſecured, and examined before his coming 
up. | 

wo his Anſwers, he would have been circumſtantial, but was kept cloſe 
to the Queſtion: at his departure he deſired that he might ſet down his 
own Narrative, according to his own ſenſe, which was granted him to 
prepare, and to ſend or bring to them as there was opportunity. And 
having totally, as much as in him lay, excuſed his fellow-pritoners as 
to any thing relating to his Delinguency, he was with them committed 
to the Gatehouſe. 

IWeaneſday following, he was re-convented and re-examined. 

On Friday, he was again convented, and delivered in his Narrative to 
dhe Lord-Preſident, and the Houſe, But buſineſs happening, detaining 
the other two cxaminers, he was by the Preſident returned. 

On Saturday he was recalled, and then, as at all times before, uſed 


and treated with civility, and no little preſſure to diſcover ſome great 
perſons, his ſuppoſed confederates : the aim, as he conjectur'd (and that 
upon ſtrong inference, and ſome expreſſions) was at Sir Guy Palmes, Sir. 
John Curfon, and Sir Thomas Whitmore, &c. But he accounted it a great 
bleſling in his unhappinefs, that his misfortune was not fatal to any of 
his friends or familiars, who yet knew nothing of the reaſon of his Im- 
priſonment, more than for what they were beholden to common fame. 

On Sunday, he was called out of his bed, and by two Meſſengers, his 
Keeper, and his Man, brought into a boat at King's-bridge, at Meſiminſter, 
and thence carried to the Tower. The warrant, which at the Lieutenant's 
houſe was read, imported, that he was committed cloſe priſoner for High- 
Treaſon, in endeavouring to ſubvert the preſent Government, &c, to be 
Kept till delivered by Law. 

The Narrative follows. 


To the Right Honourable the Council of State; 


The humble Narrative * of Col. Euſebius Andrewe, as to the 
Queſtions and Matters of charge, whereupon he cas examined be- 
fore Preſident Bradſhaw, Sir Henry Mildmay, and Thomas 
Scot, Eig. in that behalf delegated Ly the Council the 27th of 
March, 1650. | 


May it pleaſe jour Lordſoips, : 

BE ING unfortunately, and by a treacherous practice ſeduced into an 

action which renders me obnoxious to your Lordſhips Diſpleaſure and 
Juſtice, and thereupon convented and brought to examination, I aſſured 
your Lordſhips delegates that I came with a reſolution to deal candidly, 
and not to preſerve my life by framing a lye, or denying a truth. The ſame 
purpoſe I ſti]l retain, caſting myſelf wholly at your Lordſhips feet; hum- 
bly praying leave, that while I anſwer to matter of fact, I may be permitted 
tocloath it with pertinent circumſtances; that while the one lays me liable to 


day he Narrative is here printed at large, being the Evidence urged againſt him at kis Trial. 
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_ in caſe it be afforded, 1 Mall embrace with. all ln) and thank. | 


Almighty in his periniffion of my tuin; and I hope Charity enough to for- 
ve whoſoever have, or ſhall be inſtrumental to it, and bear the gurdon of 
folly; with aTober confidence of God's referved favour. 8 
Nur engagement for his late Majeſty began ſoon after Hillary Term, 1642, 
and continued until the ſurrender of Forafter, in Ju 1645. 
1 have omitted to make oi, compoſition, not having a conſiderable, and 
not willing to own an inconſiderable eſtate. 
A have not taken the proteſtation, ſolemn league and covenant, negative 
Oath, nor ſubſcribed the preſent engagement. ; 
"3. Barnard, fometia.e a Major under me, and by reaſon of his good 
arts and ſober demeanor; being in my good opinion, at my return to a 
bed ice in my calling for my neceſlary ſupport, frequently viſited 
Re! and imparted to me ſuch becurrences as he met abroad in diſcourſe, 
— did often intimate the diſcontent of the Reformades, the factions of 
the Levellers and Agitators, and the Fre of a certain Committee, 
or ſelect Council of Officers, of which Col. Cost was chief, and himſelf 
their Clerk, upon a printed charge againſt ſome for oppreſſion, and againſt 
others for conceaFd delinquency ; to the penning, promoting or counſel- 
ling in which I was originally a ſtranger, nor did ever intereſt myſelf 
therein further than the hearing his diſcourſe; neither did ever mediately 
or immediately meddle with any of the perſons or actions of the Refor- 
mades, Levellers, or Agitators upon any of his diſcourſes: 
About * Trinity-Term laſt, Major Barnard obtruded to ow acquaintance 


one Capt. Holmes, who ſoon after brought with him one Fobn Benſon, (who | 


retended to have had command under Sir To Gell, was anciently his 
ſervant, and until this time his dependant,) who, uninvited frequently 
produced to me tranſcripts of Letters, (with the copying of which he pre- 
tended to be entruſted under Mr. Ry/hwerth) which did appear to purport 
the occurrences in reference to the affairs of State, and their concernments 
at home and abroad, from their ſeveral agents; which I only read in his 
ſight, and immediately delivered them back, he pretending that he was to 
carry them to Mr. Thomas Buſbel to be tranſmitted over ſea. . 
Capt. Holmes; and Jobn Benſon, in their diſcourſes did infinuate that their 
intereſt was great in the Reformades, and that by them great advantage 
would upon any importunity be done for the Royal Party, and magnified 
Sir John Gell's intereſt in his Country, his reluctance at what he had done 
in the Parliament's ſervice, and his willingneſs to expiate his former fault 
with a beneficial ſervice to the Prince. And Major Barnard propounded, 
that a former deſign in the time of the war laid by me for the taking of the 
Iſle of Ely, might by their help, and the conjuncture of ſome ſtrength to 
be raiſed by Sir John Gell, then to me a ſtranger, and by Holmes and Ben- 


ſon, pretended to be willing and able to raiſe conſiderable numbers, be re- 


vived and exccuted ; and thereupon it was concluded, that I ſhould with 
Benſon try who in Cambridgeſhire would engage in it, and then ride down 
to Sir John Gell, to ſee if his ſtrength and purpoſe were ſuch as pretended ; 


and this not to be executed but upon the contingency of ſucceſles in [re- | 


land, and Scotland, was let fall as ſoon as conceived, 

About the middle of December, Capt. Holmes brought me inſtructions, 
to draw a petition for Sir 70h Gell, for the getting of his arrears, which! 
drew accordingly ; and not long after, I was invited to give him a meet- 
ing, till then having not ſeen or correſponded with him, and received an 
invitation and inſtruction to arbitrate between him and his Lady, with Sir 
Themas Prieſtwich. And amongſt other diſcourſes, Sir Jahn Gell did take 
notice of his irrequital of his ſervice, and his loſſes, and the miſapplica- 
tion of his, and other ſervices, to an end they intended not, and that he de- 
fired to be ſo underſtood, and when opportunity ſhould be, to be ſo repre- 
ſented to the Prince; and did intimate, that if eve: he touk up arms again, 
it ſhould be for the Prince: and at ſeveral other ſubſequent meetings the 
diſcourſes were general, and much to this purpoſe, but no particular de- 
ſign laid or contrived, 

The time limited by the Act for departure, Cc. being near expired, and 
myſelf being purpoſed to withdraw into the Country, until the Summer 
Voyage, into ſome of the Plantations, and to that purpoſe being in treaty 
with Sir Edmund Plowden, about the conditions of New Albion plantation, 
of which he writes himſelf Count Palatine, and Proprietor ; on Saturday 
16 Martii, I was unexpectedly viſited by Major Barnard and John Ben- 
ſon, and they enquiring my reſolution concerning my leaving the Town 
in obedience to the Act, I ſignified my purpoſe to go to New Albion or to 
Virginia: upon which they took an opportunity to make a propoſal to me 
in effect, that they had a conſiderable deſign laid, and friends and money 


to ſet on foot and back it, and that I ſhould have two hundred pounds in 


hand, and power to draw money by Bills of Exchange, for what more 
ſhould be neceſſary for my ſupport, and management of what ſhould con- 
cern the ſaid deſign in Holland, if I would undertake to go over, and pro- 
mote it to the Prince. And they did then in general terms ſignify, that it 
was an eaſy matter, eſpecially the Cavaliers going out of the Town, by 
correſpondence in all Counties, to ſurprize the horſe of the army in their 
ſeyeral quarters; and did intimate, that Major Barnard had a deſign in 
draught, which as I remember he produced, and I believe was concerning 


ſuch ſurprizal, but was not read, but referred to further time of conlidera- | 
| from them, and if he did engage, they would come down and go for Ro- 


tion. My anſwer was, that if the money were ready, I would divert my 
former purpoſe from any Plantation, and entertain the motian. 

Sunday morning, they came again and informed me, that ſeveral perſons 
of quality and fortune in Kent, Buckingham, and Dorſit, were, or would 
then preſently come up near the Town, and would join in an engagement, 


„ Andifdenied, I ſhall find cauſe within my boſom to juſtify Gvd | 


Por Iligh- Treaſon. 


— — —  — — — 


and advance money; and that Sir John Gell would al ſo engage, and might 
with a word of his mouth bring in his friends, and Sir Aud ev Kniveton, 
Sir Guy Palmes, and Mr. Fitzherbert, and a fourth perſon, whoſe name ! 
remember not; and therefore defired me to draw an engagement, (which 
I did in a looſe paper, after the ſenſe of them or one of them, the ſaid Bar- 
nard, or Benſon, inſtructed) and to move Sir hn Gell to join in ſuch an 
engagement; but did preſs me to join in the ſame at that preſent, for the 


encouraging of their before mentioned friends, amangſt whom, I remem- | 
ber only theſe Surnames Boys, Thatch, Bader, all to me abſolute ſtran- 
gers ; 

D . 


| 


ſent for by Captain 


* This Error in time, as ſome others both of ſubſtance and circumſtance, are reRifed upan better memory, by ſome following Papers ſent to the Lord-Pre54: nt 


(326) 
That day If ake with Sir John Cell, and eee him with their of- 


fer and propoſal to me, and defire from bim. He anſwered, that he would 
not meddle with acting in that deſign, (which he took upon him to be ac- 
quainted withal), for which he was as then in no capacity, hor would. be 
engaged under his hand and ſeal, to be bound to, by any future action for 
them; for that Benſon was a fellow given to drink, and laviſh of his tongue : 
but entruſted me, that if I went over upon this occaſion, to poſleſs the 
Prince with a good opinion of him, and that he would do nothing againſt 
him; and if he were at all in command, he would be ſo to his advantage, 
or to that effect. | | - Ts 
I returned to them Sir John GelPs anſwer, with which they, were not, 
or ſeemed not altogether unſatisfied, and appointed on Monday at five of the 
clock, that the perſons of the Counties of Xent, Buckingham and Horſet, or 
ſome of each County from the reſt, ſhould give a meeting at the Three 
Cranes, at the Savey- Gate, and be all ſatisfied in the deſign, and agree their 
reſpective portions of money to be paid in preſent, and raiſed for the fu- 
ture; deſiring me to take care to move, that they might be alſo provided 
for, to be able to hold intelligence, and ride about from place to place to 
lay the deſign, © 5 " 
At the time I came; and Major Barnard produced two letters, one f ub- 
ſcribed by Smith, another by Thatcher, purporting that the Kent; Gentle- 
men were come as far as Rochz/er, and would that night be within twelve 
miles of London, and lie there all day, and then in the evening, on Tuſ@:y 
2 eight of the clock, would at any place give meeting to himſelf, and his 
olonel; and that they had ſent a ſpecial guide to bring Parnard to them 
that night, whither he was inſtantly deſired to repair, and that they durſt 
come no nearer, in fear of the watchfulneſs of Colonel Blunt; and that the 
two hundred and fifty pounds were ready to be laid down to perform their 
undertaking: No man of any County giving any meeting according to 
the firſt appointment at the Cranes, but the ſaid Barnard and Benson, and 
one who calls himſelf Captain Ahley, only known in face to me, who pre- 
tended to be privy and knowing of the truth of all that their former diſ- 
courſe and theſe letters tended to; and Barnard pretending to T0 inſtantly 
to horſe from /YVe/min/ter, I brought him and Benſon to the water-ſide, 
and in the walk they importun'd me again to obtain Sir Jahn Gell's ſigna- 
ture and ſeal to the engagement, which Benſon had then ready engr Alta, 
and that I would go preſently to Meſiminſter with them about it; which 
I refuſed, and told them, that I was able to ſatisfy any man of quality, diſ- 
cretion, and ſecrecy, concerning Sir Jobn's reality, though not actually 
engag'd; and ſo left them. 5 
hat night about eight of the clock, one Smith came to me (till then) 
an abſolute Stranger, and Capt. A/bley came to me, and brought me a lete 
ter from Major Barnard, highly reproving me and Sir Jh Gell of back- 
Wardneſs, in with-helding our own hands trom the engagement, and that 
we intended our own honours upon their dangers, without giving them aſ- 
ſurance of our ſecrecy and conſtancy ; and that unleſs the engagement were 


* 


| ſubſcribed by ay bay” Gell, his Kentiſh friends would not proceed furthers 


I was known to Mr. Smith, who took upen him to come as from them 
for ſatisfaction in that point. And in anſwer, I under a vow of ſecrec 
told him, that I was ſatisfied concerning Sir Fohn Geli, and preſumed, that 
if any Gentleman of quality in whoſe 3 the reſt would abide, ſiould 
addreſs to Sir John, that under an Oath of ſecrecy he would ſatisfy him 
but durſt not truſt Benſon, and Barnard was to him a ſtranger, With this 
they departed, aſſuring me that they thought no more would be ex ed 
from Sir John, and that they would, or one of them, away that night to 
the company; and that the next day being Tueſday, the money ſhould be 
paid at the Palſgrave's- head. 

They broke their time, and my occaſions preſt me into Londin, being 
next day to he gone by the Act; and about nine of the clock at night, I was 

Alley and Benſon, who delivered me a letter ffom Bar- 

nard, preſſing me to ſubſcribe the engagement which Benſon engrofied ; and 
that being done, he would go with me the next day to Gravejend, and the 
Gentlemen of Kent ſhould meet there, and there the money to be paid. 

The tide being fit for paſſage on Wedneſday, Barnard came not, bu: Ben 
ain pretended him to be at Tottenham-Court with the Buckinghan!/lire Genz 
tlemen, and that he was well-hors'd, and would come preſently and 
ſhould follow; and ſo Captain 4/bley and myſelf, with no more than fift 
ſhillings in my purſe, preſuming upon the money there, went to Gran 
end, and expected till Thurſday night, but found no Kentiſh men, and no one 
from London coming. Capt. A/hizy went that night with the evenino-tide 
for London, to enquire the reaſon ; and on Friday morning early came MA 
jor Barn ud, and Mr. Smith with a letter from Benſon, purporting that if Sir 
John Gell would not co-ingage under his hand and ſeal, with thoſ: whoſe 
names were ſubſcribed (of which I only know Barnard, Smith, Benſon 
and Aſbley,) they would go over themſelves (meaning himſelf and Barnard) 
to the Prince, and ſpoil both mine and Sir Fehn's credit with him and diſ- 
appoint all that I intended in his favour : and that he had letters from Sir 
Fohn, which he could produce, ſhould make him repent his refuſal, or 15 
ſuch effect; and therefore deſired me to write to Sir John Gall, to ler him 
ſee his danger; which I did, laying the caſe before him, and not preſlin; 
him, but leaving him to do as God ſhould direct him, and Fir an 
lead him. With which letter Barnard and Sith went away, with aſſur- 
ance that whether Sir Zohn Gel engaged or not, 1 ſhould hear next di 


cleſter, where their former undertaking ſhould be performed to me: and if 
he did not, I ſhould be difengag'd, and have my ſubſcription and feal ſent 
me, and the deſign ſhould fall. I expected till Saturday night, and find- 
ing no anſwer, reſolved on Monday to intend my privecy in the Countty. 
upon my firſt purpoſe for New Albion; and in the morning carly was ſeized. 
by a party of horſe, and brought to Londin. 


My Lords, 

In that Natrative you Will ſee a believing nature wrought, upon by 
treacherous men, ſuch who cannot be true to any, whilſt faliè to parties. 
The pretended deſign vaniſh'd, as never being more than a phantaſm 
and not worth your regard, the real deſign effected, ſo far as they had power 


or opportunity; that is, to bring the game into the toil, and there leave 


| them to be entangled and made a quarry. 
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von will find'me 


inſinuation, and not once but hearkening to them. : „ 
It lies in your Lordihips power to cut me off, by extending which, you 
ean arrive to no honour amongſt men; and poſſibly, by an Act of lenity, 
you may do an office acceptable to Gt. 
Lay ©  Cujus fiat voluntas, mado in ruind med. „ RITIOE pen 
Whoſoever ſhall be preſent at my Trial, or into whoſe hands this Nar- 
rative ſhall fall, will eaſily conclude with me, OR Fo 
£4 Quo vult perdi Deus, hos dementat prius. RAFT; 


| Evs, ANDREWE. 
On Tuz/day 
© called to 3 examined, and at his return writ back to them ſome 


particulars, ( vi.) concerning Captain Holmes, by want of memory not 
ified. E in caſe the Rate ſhould he ſuffered aught -by 
the ſaid Holmes, it might have made Mr. Andrewe incapable of tawful fa- 
Mr. Andrewe knew) was guilty of his being betrayed; and if fo, might 
as well intimate his knowledge of Holmes s purpoſes, to the end that 
Mr. Andrewe's concealment of them might augment his crime; and alſo 
concerning Mr, Thomas Barnard, who being at large and unqueſtioned, 
Mr. Andrewe had cauſe to have the like jealoufy of. 
On Friday ſevennight following, being the 11th of April, he was cal- 
led again, and was confronted with Sir Fohn Gell, and avowed what he did 
indeed neither directly deny, nor was troubled that he did aver; freely 


telling the Preſident, that howbeit he did not remember ſome things in 5 
point, yet he was confident that he would not do him, nor any man wrong: 


and then declared to the Preſident, that he look 'd upon Sir Jobn Gell, as 
upon himſelf, as a betrayed man; but as concerning others, ne knew not 
by whom, he had been free in his confeſſions, though to his own injury. 
He then acquainted their Lordſhips, that he had ſomething to rectify in 


His former examinations and papers, upon better memory, in point of ma- 


terial circumſtances. They directed him to put them into writing, and 


to fend them, and they called for his hand to the former examinations and | 
as 1 ; which he gave them, and the fame day writ to them as fol- 


weth: 25 ; 5 
To the Right Honourable the Lord-Preſident and Council of State. 


May it pleaſe your Lordſbips, 658 | 1 
5 A Ecording to the favourable licence by your Lorſhips to me given, I 
have digeſted into writing thoſe matters of circumſtance, wherein my 
Examinations and Narrative are in defect of my memory only incertain 
and ſhort ; humbly praying, that they may be received and made a part of 
that relation, which I muſt abide by at my Trial; and that the former er- 
rors may be rectified, and defects ſupplied ſo far, as by this ſupplementary 
account upon my ſerious recollections given, may be done. And I ſhall 
then be confident, I ſhall appear not to have wilfully concealed (however 
' guilty) or miſrendered any 6 pertinent, whether the ſame carry with 
tt my condemnation, or excuſe. 2 ; 
What paſſed between myſelf and Mr. Barnard, before my acquaintance 
with Holmes and e and which is expreſt in my Anſwers and Narra- 
tive, was in time before Eaſter-Term laſt, when there was an order for de- 
parture of perſons in my condition, from this Town; and 1 in obedience 
thereunto, did leave this city on Saturday the 6th of May, and eame to Mr. 
' Ofborn's houſe at Cartton- Hall in Suffolk, on Thur ſday following ; from 
' whence I ſtirred not at any time more than five miles, until the fixth of 
Augiſ, when I was ſent for to make aſſurances between a K inſwoman 
and her huſband in point of jointure, by them to me mutually referred: 
in which buſineſs, and in other matters between another K inſwoman, and 
a Merchant of London, being under reference to arbitrement; as alſo in 
endeavouring to get ſome friend to contract in the behalf of my daughter, 


for the reverſion of a Leaſe holden of the Dean and Chapter of EH, in | 


* which ſhe is intereſted for a life in being, I continued in and near the Ci- 
ty until the third day of September; in which time Barnard voluntarily 
brought to my acquaintance Holmes and Benſon, upon the pretences in my 
' Anſwers and Narrative ſet forth, to which I humbly refer. 1 
The note which mentions Benſen's going with me to Cambridgeſhire, and 
fo to Sir John Gell, which in my Anſwers 1 have expounded, was drawn 
from me by Barnard's importunity, and written at his requeſt 3 but what 
uſe he bats of it, (other than to lay it up, and reſerve it for his preſent 
purpoſe) I know not, nor had any account of it, but went away the third 
of September, there being no conelufion of any thing to be done in ſub- 


. a z* 
ſtance, or circumſtance poſitive, But Mr. Barnard, who knew how to di- 


rect to me, promiſed by Letter to intimate further to me; from whom at- 
ter that, I never received any Letter or Meflage to that, or any other pur- 

' poſe, until my return near Michaelmas-Jerm; when he told me, that the 
unſucceſsfulneſs of things in I eland had been the impediment. : 

As to the day, viz. the 18th of Oober, being the Fair day at Ely, it was 
only in diſcourſe mentioned to be an opportune time, in caſe the Iſle were 
(as indced it. was not) garriſoned. Neither any ſolemn, or ſerious deſign 
or concluſion, then- to- fore or then- after made or laid, other than in tran- 
fient communication; nor any perſon engaged fo much as by word or pro- 
miſe, until this freſh ſtratagem was ſet on foot by Bernard. 

I drew Sir John GelPs petition before Chriſimas, and had ſeveral com- 
plements from him by Holmes, (at leaſt pretended) defore I ſaw him, and 
I believe, after Twelt-tide I was invited to him, and entruſted by him in 
the compoling the differences between him and his Lady: in the laſt Term 

I drew his anſwer, and in the ſeveral times of our caſual or occaſional meet: 
ings, the diſcourſes have amounted to what I have before ſignified, and in 


| ed ; mere exaè give your Lord- 
your preſence and his avowed ; and how more exactly to give your L | 


Mi ps an account in time, I cannot. ; 
A5 to the matter of the engagement, I abide by what I have formerly 


faid, with this only, that atmy engaging, which was late in the night, before | 
doing out of Town, in obedience to the Act, I was promiſed by Benjon | 


chatif Sir John Gell, and their pretended friends of the Country did not co- 

ed; and in the hour of my going away, 
a : ; ing to promiſe, but by Ben pretended | 

1 ; ec e its | hats Haier of the 


m 


engage, I ſhould be diſengag 


” 


to be at Tetteuham-Court with ſome Buckinghamſhire men, 


would undoubtedly follow; I told Benin, as I remember, in the preſence | 


3 


24. The Trial f Col. Euſebius Andrewe, 
of Captain Aol, that whether he came or tiot, I muſt for the p 
move to Eraueſend, not havin 
denly. And if there were performance on Barnard's part with me, I ſhous 


pallively' ative, being prompted and enticed by their 


4 humbly beg | 
of this trouble, which is a duty to truth, and right to others und myſelf, 
| which could not be omitted by ESSE ct þ 


the firſt of April, after his remove to the Tower he was 


vour bs reaſon of his tenacity concerning the ſaid Holmes, who (for aught | 
2 


and endeavourin the fubverſion and alteration of the preſent Governme"' 
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| the preſent me. 
convenience of horſe to go elſewhere ſo 1 


be ready on mine; and if not, I deſire to be diſengaged, and left to purſye 


my private occaſions into Surry. And 1 did really carry with me dels g 


my Clients to have employed myſelf upon, in caſe of their failure with me. 
your Lordſhips pardon for a favourable interpretation 


| (My Lord.) 3 
Your Lordſhips humble priſoner, and ſervant, 
| Eus. AxpRNWz. 


This, together with a petition for allowance and liberty of friends je. 
ſorts, being the ſame day fign'd in the preſence of the Lieutenant, wen 
ſeal'd up, and ſent to the Lord Preſident's own hand. 

This was his ſecond petition, which with a former to the ſame effeq 
(and not of moment to ſubfcribe) did never receive any anſwer, 

At the fame time he writ to Sir Henry Mildmay on the behalf of the 


Gentlemen who were taken with him. 


Mr. Andrewe at ſeveral times took upon him to aver to the Committe 


of State, that they had ſpies upon him for ſome years, and particularly Bar 


nard ; which the Lord-Prefident did not deny, but juſtified the State, by 
the practice of all States, to ſet watches upon perſons of ill affections t. 


them. | 


This day the Lord Grey was with the other three of the State. | 
His third petition ſent about Eafter, being by Sir Henry Mildmay and 


Mr. Scot put upon it, to ſubmit himſelf, with promiſe of favour-if he ſougbt 


the State in ſuch manner ; which for his relations fake he did, but with 
fome caution, in theſe words: | # 
To the Right Honourable the Lord-Preſident, and Council ; 
The humble Petition of Euſebius Andrewe, 
8heweth, | | 1 
"HAT your Petitioner is ſeriouſly ſenſible, and humbly acknowleds. 
eth, that for his high delinquency againſt the State he is become 
forfeited to their Juſtice. | | 
That he hath not in the leaſt prevaricated with your Lordſhips, in the 
confeſſion of his proper faults and follies, nor hath kept aught te ſerved 
concerning himſelf, or any perſon, or thing, which may fatisfy your 
Lordſhips, and more ſecure the State; and is not hopeleſs to be look 
upon as capable of your preſent favour and future mercy, which he noy 
dorh, and ſha! always implore. | 
That his prefent, deſerved condition is made more uncomfortable, hy 
his wants, and the excluſion of his friends and relations; without a, ſupply, 
in which life itſelf becomes a puniſhment. | 
Your Petitioner caſting himſelf at the feet of your Lordſhips, humbly 
prays, 
That his being proſecuted before the HighCourt of Juſtice, may be 


| fuſpended. 


That by your order, his paſt and future charge of neceſſaries may be 
diſcharged, whilſt he remains your priſoner. 

That his friends and k:ndred may have recourſe to him, and that he may 
have the freedom of his pen. | | | 

And in caſe your Petitioner ſhalt be found in the leaſt to miſapply thoſe 
favours, he ſhall adjudge himſelf worthy of a total deprivation of them, 
and of your future goodneſs towards him. . 
Td And your Petitioner, &c. 

This was leſs than was look'd for, though as much as he could venture 
on; in which his deſire for reſpite of his Trial was inſerted, to prevent 


| only his being the fuſt, and exaſperating them by giving others aim in the 


ſcrupling the Court. 7 
This petition was ſolicited thirty-three days, but no anſwer could be 
obtained; and his wants growing upon him daily, he put in the Lieu- 
tenant's hands this following petition: _ 

The Petition, (with flile as formerly, &c.) 

Sheweth, 

THAT your Petitioner hath been twelve weeks cloſe prifoner, his 

friends neither permitted to viſit, nor daring to relieve him, his ſcor: 
for neceſſaries ſwoln beyond his ability to diſcharge, his credit proteſted, 
and nothing more viſible to him than his immediate periſhing. 

That he hath not been wanting to pray your favours, having three pe- 
titions Jodged with your Lordthips, conſtantly ſolicited, but unanſwered, 

That he hath in his confeſſions ſpared nothing which can more conduct 
to the State's ſecurity, or his own condemnation, 

Year Petitioner therefore humbly prays, | | 

That if at all he muſt, he may ſpeedily receive his Trial, he being ready 
to ſubmit to the will of God in the iſſue. | 

That if mercy be reſerved for him, which he hath, and doth implore, 
your Lordſhips would pleaſe to admit him to ſue out his pardon, and to3 
tree converſation in this Commonwealth, upon ſecurity given for his fu- 
ture good demeanor. - 

That in the mean time he may have the liberty! of the Church and 
Tower, and the freedom of his friends reſort, and that order may be give! 
for the debt incurred there in the time of his cloſe reftraint to be di- 
charged. And your Petitioner, &c. 
The [Mai rant of Commitment, which I could net get a Cofy of till the 1.44 7 

July, is as eee ; | 
THESE are to will and requre you, herewith to receive into your cuſ- 
tody the body of Eiſebius Andrewe, Eſq. and him you are ſafely to 
keep in cloſe impriſonment in the Toter of Londen, in order to his furthe! 
examination, he being committed unto you for High-Treafon, in plotting 


Gf this you are not to fail; and for ſo doing, this ſhall be your Warrant. 
Given at the Council of State fating at Whitehall, this 30th day of May, 
1650. 
Signed in the name and by the order of the Council of Stan 
oppornted by ciuthorits of Paritan ent. 


= John Bradſhaw, Prefiaent 
Thi 


Tower / London. 
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woe Warrant is vicious in itfelf, for two Reaſons, which make a 
: errant of Commitment, Gotz's'24 Part Inſtit. fol. 32, 596, 391. 
AA of Lav. 
That it is not done by due WW. 92s 
— ys hath not a Ca wn. And fafely to keep until he 
+ be delivered by due Courſe of Law. 8 5 

But leaves 'it.indefinitey and is rather a Condemnation to perpetual, at 

{, to arbitrary Impriſonment, which ts worſe. ET. 

The cloſe Impriſonment is but in order to his further Examination, and 
he had been twice ſince examined, and ſigned his Examinations before 
and did not refuſe to anſwer any Queſtion demanded of him. 

'The Warrant is dated from the Council of State fitting at M bitevall, the 
50th of Ay; whereas he was brought to the Tower the 3oth of March, 
— Sunday, by ſeven in the Morning, at the opening of the Gate (no 
Council ſitting) and the Warrant ſigned on Saturday the 29th of March. 

Having attended a Month in Expectation of an Anſwer to his laſt Pe- 


tition, be petitioned the Parliament again. 


To the High and Honourable the Parliament of Englznd; 


The humble Petitien of Euſebius Andrewez Eg. cloſe Priſoner in the Tower 

of London, | | 

$heueeth, 7 3 kn 
HA your Petitioner hath been, by a confederate Pack of Setters, 
1 wrought into Actions, which (abſtracted from their Circumſtances) 
render him liable to your Juſtice; and this done, not without their fur- 
ther Hope, that your Petitioner; as they ſuppoſed,. had Intereſt to have 
dawn divers Perſons of Quality and Fortune into the ſame Entanglement. 

That failing of that Part of their Aim, the ſaid Confederates did betray 

our Petitioner to the honourable Council of State, by whoſe arrant 
he hath been ſixteen Weeks a ſtrictly cloſe Priſoner, without a Fortune of 
his own, the Acceſs of Friends, or Means of dubſiſtence allowed; and is 
to periſh by his Wants, befofe it be diſtinguiſhed by a publick Trial, 
whether he be a fitter Object for the applying of your Juſtice, or your 

ercy. 

* he is hereby diſabled to be accountable to the Service of God, 
the Duty to his Family and Friends, and to thoſe who give him Credit 
for Bread; And in caſe he ſhould be called from ſuch his cloſe Reſtraint 
to his-T rial; muſt be deſtitute and deprived of all fair Means of making 
his reaſonable Defence; which, however it may ſuit with Policy, will 
not be conſiſtent with Religion and Honour. | 

Your Petitioner having for Relief in the Premiſes, by all opportune Ad- 
dreſſes, and by four Petitions importunely ſolicited and ſought the ſaid 
Council of State without Anſwer ; in the deep Senſe of his preſſing Suf- 
fcrings humbly appealeth to this high Court, caſting himſelf wholly there- 
upon, and as humbly prayeth, 8 | . 

1. That you would prevent your Juſtice by your Mercy, and admit him 
id ſue out his Pardonz upon Security given for his future good Demeanor 
to the State in this Commonwealth, | : 

2. That if that be too great a Favour, you would grant him Licence 
to depart the Commonwealth, he engaging not to act, or coatrive aught 
to the difſervice of the State. | 

That if he be nbt thought capable of either, but that he muſt receive 


a publick Trial, he may have a convenient time of Preparation, after 3 


qualifying of his Impriſonment. 

4. That in the mean time he may have the Liberty of the Tower, and 
re{ort of his Friends; and that by your Order, his Debt for Livelihood, 
incurred in his cloſe Reſtraint, may be diſcharged, 

In all which your Petitioner is ready to ſubmit to the Will of God, 


| whole Providence hath put Juſtice and Mercy into your preſent diſpenſing. 


5 . And ſhall ever pray. 
Notwithſtanding his Petitioris and Letters, he was 
High Court of Juttice (in 2, of which John Bradſhato was Preſident, 
and his own Narrative was urged againſt him as a Confeſſion ; and Attor- 
ney-General Pridraux uſed him with very ill Language. But he put into 
Court his Anſwers in writing, Which were as follow: | 


The humble Anfwwer of Euſebius Andrewe, E.. in his Defence; ts the Pro- 
ceeding aganſt bim before the Honourable the High Court of Fuſtice, pre- 
ſented the 16th Day of Aug. 1650. 

T HE ſaid Reſpondent (with the Favoilr of this honourable Court) re- 

ſerving and praying to be allowed the Benefit and Liberty of making 
further Antwer, oficreth to this honourable Court; 3 as 

Fir/t, That by the Statute or Charter, ſtiled Magna Charta, which is 
the fundamental Law, and ought to be the Standard of the Laws of Eng- 
land, confirmed above thirty times, and yet unrepealed, it is in the 29th 
Chapter thereof granted and enafted, : 

1. That no Freeman ſhall be taken, or impriſoned, or be diſſeiſed of 
h.s Freehold or Liberties, or free Cuſtom, or be outlawed, or exiled, or 
be any wtherwiſe deſttayecd; nor will we paſs upon him, nor condemn 
Fm, but by a lawful Judgment of his Peers, and by the Laws of the Land. 

2. We thall fell to no Man, nor defer to any Man Juſtice or Right, 

S:condly, That by the Statute of 42 of Edw. III. chap. 1. 

1. Tne Great Charter is commanded to be kept in all the Points, And, 

2. It is enaQted, that if any Statute be made to the contrary, that ſhall 
be holden for none; which Statute is unrepealed, 


The Reipondent obſerveth, That by an Act of the 26th of March, 


1650, entitled; An A for eftabliſhing an High Court of Fuſftice, Power is 


given to this Court to try, condemn, and cauie Execution of Death to be 


any twelve of the Members thereof ſhall judge to appertain to Juſtice, 


ent with the ſaid Great Charter, and is therefore by the ſaid recited Statute 
to be holden for none. | 
That it can with no more Reaſon, Equity, or Juſtice, hold the Value 
and Reputation of a Law (the ſaid Statute before recited being in Force), 
than A contrery to the ſecond Clauſe in the 29th Chap. of Magna Charta, 
ct. VII. - 


brought before the | 


Per High- Treaſon. 
it had been alſo chatted, that Juſtice and Right hall be deferred to a 


— 
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Freemen, and fold to all that will buy it. 4 
Thirdly, That upon premiſing, by the Petition of Right, 3 Car; that 

contrary to the Great Charter. Tria s and Efecutiohs had been had and 

done againſt the Subjects by Commiſſions Martial, Sc. it was therefor 

prayed, and by the Commiſſion enacted, That, | 

1. No Commiſtons of the Jike Nature might be thenceſorth iſſued, &c; 

And that done, | | | . 

2. To prevent, leſt any of the 3 ſhould be put to Death, con- 
trary to the Laws and Franciſe of the Land. | 

The Reſpondent humbly obſerveth and affirmeth, That | 

This Court is (though under a different Stile) in nature; and in tlie 
Proceedings thereof, direAly the ſame with the Commiſſion-Martial; the 
Freemen thereby being to be tried for Life, and adjudged by the major 
Number of the Commiſſioners ſitting {as in Courts of Cemmiſſioners Mar- 
tial was praQiſed, ahd was agrecable to their Conſtitution), and conſe- 
quently againſt the Petition of Right; in which he; and all the Freemen 
of England (if it be granted there be any ſuch) hath, and have Right and 
Intereſt ; and he humbly claims his Right accordingly. . 

Fourthly, That by the Remonſtrance of the 15th of December, and the 
Declaration the 17th of Fanuary, 1641, the Bencfit of the Laws and ordi- 
nary Courts of Juſtice are the Subjects Birth-rights, 

By the Declarations of the 12th of July, and the 16th of October, 1647; 
the Preſervation of the Laws, and the due Adminiſtration of Juſtice, are 
owned to be the juſtifying Cauſe of the War; and the Ends ot the Parlias 
ment's Affairs managed by their Swords and Councils; And God's Curſe 
is by them imprecated, in caſe they ſhquld ever decline thoſe Ends, 

By the Declaration of the 17th of pril, 1646, Promiſe was made not 
to interrupt the Courſe of Juſtice in the ordinary Courts thereof. 

By the Ordinance or Votes of Non- addreſſes, Jan. 1648, it is affured 
on the Parliament's behalf, That i 

Though they lay the King aſide, yet they will govern by the Laws; atid 
not interrupt the Courſe of Juſtlee in the ordinary Coutts thereof, 

And thereupon the Reſpondent humbly inferreth and affirmeth, That 

The Conſtitution of this Court is a Breach of that publick Faith bf the 
Parliament, exhibited and pledged in the Declarations and Votes to the 
Freemen of England. Ol | bg 

And upon the whole Matter, the Reſporident {ſaving as aforeſaid} doth 
humbly affirm fot Law, and claim as his Right, 

15 Trat this Court, in defect of the Validity of the Act, by which it 
is — hath not Power agaihſt him; or to preſs him tv a further 
Anſwer. | | 5 

2. That by Virtue of Magna Churta, the Petition of Right, and the 


be fore - recited Remonſtrance and Declaratibns, he ought not to be pro- 


ceeded againſt by this Court, but by an ordinary Court of Juſtice, and to 
be tried by his Peers. | | | 
And prays, that this preſent Anſwer and Salvo may be àccepted; and 
regiſtered, and that he may be tried by his Peers accordingly. 
| Eus. ANDREWE. 


The farther and ſecond Anfwtr of Euſ. Andrewe, Ey. to the Honourable the 
High Court of Juſtice, preſented the i btb Day of Aug. 1650. 
HE ſaid Reſpondent (with the Favour bf this Honoutable Coutt) re- 
, ſerving and, praying to be allowed the Benefit and Liberty of making 
further Anſwer (if it ſhall be adjudged neceſſary), in all Humbleneſs fot 
preſent Anſwer, offereth to this honourable Court, 5 
That by the Letter and genuine Seuſe of the Act, entitled, In A# fer 
eſtabliſhing an High Court of Fuſtice, the ſaid Court is not qualified to try a 
Freeman of England (and ſuch the Reſpondent averreth to be) for Life in 
Caſe of Treaſon. | | | | 
Fir/t, For that, 1. The faid Court is not conſtituted a Court of Re- 
cord, and (but upon Record) cannot at all have that Account of their 
Freemen, which Kings were wont to have of their Miniſters of Juſtice. 
2. The Freemen, and ſuch who are and may be concerned in him, can 
have no Record to reſort unto, by which to preſerve the Rights due to 
0 


him and them reſpectively, viz, 1 b 
Paſch. 39 Ed. TI. fo; of Gaunt's 
Caſe. 4 Ed. III. Rot. Par. Num. 
13. Count de Arundel's Caſe. 
42 Kd. III. Rot. Par. Nu. 23. Sic 
John of Lee's Cale. 


2. A Plea of Auterfoys acquit, JEN Darksy's Cale, 4 Rep; 


j. A Writ of Error, ia caſe of er- 
roneous Judgment, due by the Pre- 
cedents. 


caſe of new Queſtion tor the ſame Flix. 
Fact; the Right to which, and the p22. 8 377 | 
Neg of ſuch Record, appears by x Cale, 1014. 33 Eliz. 


3. A being enlarged upon Acquit- J 5 / RT gp peas 
tal, as is the Freeman's Due, by the gf 285 ne 6 ridg, fol. 33. 
Stat. 14 Hen. VI. C. 1. and the LA 2 3 ook of Edio. VI. 


Caſe there upon grounded. | 

4. A Writ of Conſpiracy againſt} 
thoſe who have practiſed the betray-jz ,  _ 
ing the Life of the Reſpondent not x I he Poulterer's Caſe, q Rep. fel. 
to be brought before Acquittal, and 7 55. 
no Acquittal but upoa Record, as | 
* . 7 33 

This Court is to determine at a Day, without account of their Pro- 
ceedings, have Power to try, judge, and cauſe Execution, but not to ac- 
quit or to give Enlargement; ſo that the nocent are thereby puniſhable, 


done upon the Freemen of England, according as the major Number of the innocent not pretervable; the injured and betrayed not viadicable ; 


which are Defects incompatible with a Court of Juſtice; and inconſiſtent 


And thereupon the Reſpondent doth huinbly infer and offereth for Law, with Juſtice itſelf, and with the Honours of a Chriſtian Nation and Com- 


That the ſaid Act is diametrically contrary unto, and utterly inconſiſt- 


monwealth. 2 


Setondly, For that the Members of this Court are by the Act directed to 
be ſworn, | 

I. Not in conſpettu populr, for the Freemen's Satisfaction. 

2. Not in Words of 1n«iftcrency, and obliging to Equality, 

3. In Words of maniſeſt Partiaiify, vi. 


Uu | Ni 
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* I that well and truly, according to the beff e 1 ill | 
ou ſha ou r you hall ly g of * a0 


and knotuledge, execute the ſeveral powers given unto you by this 
The Rei ondent humbly offers, That | 
1. The E 1 
been appointed by their conſtitution, to have been ſworn as Triers in full 
Court, according to the practice in all equal waſp of Trial. 75 05 
2. The Court as Commiſſioners of Oyer and Terminer, (being autho- 
rized by the Act to hear and determine) ſhould in like reaſon be appointed 
by an Oath, ſuch as is uſual for perſons ſo qualified, as provided by 18 
Btw. III. vis. 5 | 


* * 


You ſball ſwear, that well and lawfully you ſhall :rue our Lord the King, 


and his People (mutatis mutandis) in the office of 


uflice, &c. and that you 
—_ no man common right, & c. MT; 


r ſoine Oath equivalent at leaſt to that of a Juſtice of Peace; Dalton, 
51. 13. | 246 2 | | 
F [ A B. do ſwear, that Twill ds equal right; and according to * wits 
cunning umd power, after the Laws and Cuſtoms Ade land; and the St 
thereof made, 8c. : Sa 127 
3. The Court in the 2 2 7 of Triers ſhould (in reaſon} be obliged by 
an Oath, of as equitable ſenſe as that uſually adminiſtered to Jurors, viz. 
You ſhall well and truly try, and true deliverance make between our Sove- 
reign Lord the King, (mutatis mutandis) and the priſoner at the bar; ſo help 
ou God. F 
a Whereas when this Court ſhall (as it is now conſtituted) have con- 
demned the Freeman, the Refpondent, or other, by applying their {kill 
and knowledge, to their power, whether juſtly or not, the Oath by them 


taken is not in the letter broken; as to be exactable by man, though God 


will probably have a better account. | ; 
And therefore upon the whole matter premiſed, the Reſpondent (ſaving 
as before) offers for law and reaſon, that the honourable Court, the High 
Court of Juſtice, is not, by the letter and proper ſenſe of the words of 
the Act, by which it is conſtituted, qualified in reſpect of the pre- ob- 
jected defects to paſs upon him for his life, upon a charge or crimination 

of High-T reaſon. | 

And humbiy prays, that this his ſecond Anſwer, and Salvo, may be re- 
ceived, and regiflered; and that he may be tried, as in his former An- 


wer he prayed. | 
7 7 Evs. ANDREWE. 


The farther and third Anſwer of Euſebius Andrewe, £/q. to the Honourable 
the High Court of Fuſti.e, preſented the 16th day of Aug. 1650. 
4 


HE ſaid Reſpondent (with the favour of this honourable Court) 

reſerving and praying to be allowed the benefit and liberty of 
making further anſwer, (if it ſhall be adjudged neceflary) in all humble- 
neſs for preſent Anſwer, offereth to this honourable Court, 


That, Firſt, It is his right (if he muſt admit this Court to be duly and 


24. The Trial of Col: Euſchiüs Andrewe, 


ourt in their capacity. of Triers ought (in reaſon). to have . 


atutes 


2 Car. II. (332) | 


Stampf. \. Cor. el. 163, 2 1 and 2 Phil. and Mary, cap. 10 and 11 
164. = 22 4 4 + Edw. VI. wy My 85 NY 


The Authority of (the Law's Oracle) Coke 2 p: Infl. fol. N 
menting upon the words in 25 Edw. III. cap. 8 Attaing 
becauſe the puniſhment was heavy, the proof to be punctual, and e 
upon preſumptions, or inferences, or ſtrains of wit, but upon good and | 
ſutficient proofs ; alſo by the Statute of 1 El. cap. ö. 13 Eliz. cap. 1 


Thirdh, The being L421 TY 
- Convinced, 6r acquitted by a full, free, and fully-conſented verdickt. 
or, . c ; 
Firft, A verdict by a Jury paſſeth from all, or not at all. In the pro- 
ceeding by voices, a ſentence paſſeth by way of concurrence, with which 
the Star-Chamber, High-Commiſlon, and Courts-Martial, wee branded 
my K * 740" J 3 : 
econaly, A verdict patleth upon a Jury before diſcharged, upon «thei 
affairs of Eſtate, or ſupplies of Retr We prevent . | 
and power; but as this Court proceeds (if it will proceed by voices) : 
Trial may be had this day, and a ſentence may be given at leiſure ; when 
the will of thoſe by whom the Freeman is profecuted; be firſt known 
1 2 e whole matter, | I 
e Reſpondent humbly claims the benefit and right of being tried 7; 
before this honourable Court) per Pares, men of his Sort job x; Hip 
his neighbourhood, and that he may hear and ſee all the witnefles pro- 
duced againſt him, viva voce & 1 vultu; and may have power, li- 
berty, and time to produce witneſſes in his defence, #4 5 


And (ſaving as formerly) humbly prays that this his A. 3 , 
may be rectived 44 regiſtered. fe is Arfavers. and Sal 55 


4. 


4 


„ 


- 


Evs. Avp RWH. 


The ſeveral Arguments of Col, Andrewe at his Trial. 
The Firſt Argument. 
My Lords, and you Gentlemen, Members of this Honouralle Court, 


| ] Have (as becomes me) been attentive to the charge which has been 


read againſt me. It appears in that dreſs it is put are; 

preſume it ſhall be clad in other apparel by Mr. 8 
and ſo great as that my friends (if J have any here) begin to fear * "he 
different to doubt, and the partial to defire, and join in my nde 
tion; myſelf (I hope I am not partial to myſelf) believe, that it will b 

no more than the mountain's labour, and when it ſhall come to be diflected, 
will prove to be inane aliquid; like the Apples of S:d:m, that hes 
they take the firſt ſenſe, the eye, as this the ear, do rather foul the "Poway 


ett PF aw fond at ww @ms qq1S. oa 


Lon — 


on legally eſtabliſhed and conſtituted, as to their being a Court) to be tried that touch them, than ſatisfy the appetite in its expectation upon them, e 
| by his Peers, men of his n_ fe ge 175 2 DES | , My Lord, . | 7 
| Secondly, It is within the power of the Court by the Letter and Senſe am at an unuſual bar, and engaged in a great c ; 
_ of the AG, or at leaſt as being not repugnant to ths Act, to try him by | able concernment, my foe is li . wn. pads TI nw . 
.- ſuch his Peers, Ec. | | ED | which in itſelf were leſs conſiderable, if by a precedent of A it i by 8 Ic 
on Fir/!, That it is his right to be ſo, and only ſo tried, appears by Magna | the conſequence would not prove miſchievouſly epidemical een A 
Wl Charta, cap. 29. 25 Edw. I. cap. 1, and 2. 25 Edw. III. cap. 4. 25 I do not wilfully refuſe to plead to the charge, but mb crave | be 
1 Edw. III. cap. 2, and 4. 28 Edw, III. cap. 4. 37 Edw. III. cap. 18; | to offer my reaſons for the ſuſpending of my Plea. And if Ce _ = ly 
\ 42 Edw. III. cap. 3. | | nate (yet within the bounds of civility) I beg your pardon ad ms T 
11 By all which Statutes made in full Parliament, confiſting of the head, | may have a full, free, and an uninterrupted hearing. F 6 888 
"i 0 and all the members actually, as well as virtually, this the Reſpondent's „ , C 
i right is maintainable, and demandable, and the contrary proceedings Wh 8 5 Med Pi 3 55 * 
1 thereunto are to be held for none, and redreſſed, Cc. to be held for void, that they h of 9 K apa q b ate to ſentence Chri/f, they obtruded to him 5 
ad arrow 8 my: = " a 2 N y that Law he ought to die. What they - 
So that, if the Laws.and Courts were not obſtructed, (in the caſes of lice © in "Th n 8 it ſerved their turn to vent their ma- 155 
ſome ſort of Freemen of England,) the whole proceeding contrary to theſe 2 3 ti © 7 e ok « or me to lay hold on in a better ſenſe, i 
Laws, without a Jury of his Peers, were aveidable, and reſervable by Le © 75 ci * 4 , L o ſufters when Juſtice is a ſufferer. We of 
Writ of Error, as appears alſo by the precedents vouched by the Re- | to be 1 q o and by that Law, I ought not to plead, not to be tried, ti 

ſpondent in his ſecond Anſwer. The 228 land | k : 
Secondly, That it is in the Court's power to try the Freeman, and con- Rarond ee © 'S iy þ WERE ner enen, but miſp ractiſed, when the an 
ſequently the Reſpondent, by a Jury of his Equals; the Court is humbly ee e 1 th ns 7. 8 e a conſent to the (not new making, but) re- 1 
deſired to conſider the words of qualification. And #* by , c HAR. . | 10 
| agna Charta itſelf is but a confirmation or reſtitution of the 
The Court is, | | Common Law, and is become the ſtandard by which Laws are red ibl 
Firſt, Required to hear and determine; and fo, if at all Commiſſioners, and is the foundation of all other Acts of Parliament. ks, u 


then Commitlioners of Oyer and Terminer, and ſuch Commiſhoners, in 
their natural conſtitution and practical execution, de proceed againſt the 
Freemen according to Law, by a Jury of his Equals, and not otherwiſe, 

Secondly, Authorized to proceed to trial, condemnation, and execution, 
&c. But not reſtrained to tlie manner of I rial, /imtatve, as to trial by 
the Court's opinion as Triers, nen excluſive, as to trial per Pares; but is 
left in the manner, as in the judgment itſelf, to the opinion of the major 
number of twelve; and if they ſhall think fit totry by a Jury, it will be 
no offence againſt the Act, there being no clauſe or prohibition to the 
contrary. | 

And therefore the Reſpondent humbly claimeth his ſaid Right, as con- 
ſiſting with the ſaid Power, 

And the more to induce the Court to grant him ſuch his right, and the 
benefit thereof, the Reſpondent humbly repreſenteth the manifeſt wrong, 
and multiplied diſheriſon, done to him, and in him to the Freemenry of 
England, in the following particulars of their like juſt right (depending 
upon ſuch trial to be allowed) if denied him, by this honourable Court. 

Fir/}, Ihe benefit of 


Challenge to the Triers, 
thirty-five peremptorily, and 
for 'Ireaſoa /uns number, 


Secondly, The liberty of 


Stampf. pl. Cor. fel. 150. Tit. Challenge, 
Poyning's caſe. 32 Hen. VI. Fits. Fl. 26. 
Allmoed Hill. 1 fac:bi to Sir Wal. Raleigh 
and Brooks, 


It hath been at no time diſmembered; no part abrogated | 

It hath been confirmed above thirty Socks and CO or reg 
be obſerved and put in execution. 

In the Act called Confirmatio + Chartarum, it is directed to be allowed 
as the Common Law in judgment, in all points, by all the Judges and 
Diſpenſers of Law, or which have the Law to guide, WE 
: = a former ages 252 an honourable eſteem in the old books: 

arta libertatum communis Libertas Angliæ 7 ö : 
theſe are the Appellations, NON ue 8 8 

It was a Noli me tangere, and for ſeeking a reverſal or avoidance of ; 
Hubert de Burgh was ſentenced by th f a 7 Sen 
by b King IK 15 y the Barons, and the ſentence confirm- 

The great Hugh Spencer, in the reign of Edi. II. was baniſhed, but for 
raſhly counſelling againſt the ** Encounter la forme de la grande Chartrs 

And to draw downwards yet one King's reign, and to the point to 8 
I would apply; 1 find in the 42d ff of Edi. III. this great Charter was | 
not only barely confirmed and commanded to be kept in all the points, for 
thoſe are the words; but to prevent any alteration of it, it 5 
That if any Statute be made to the contrary, that ſhall be holden for none, 

By this ||} Magna Chara it is granted, and enacted too; if my Lo 
Cote ſay true, who faith it is a Statute, as well as a Charter . d 
by aflent and authority of Parliament; That , SOT 


No Freeman ſhall be taken or impriſoned, or be diſſeiſed of his freehold 


% b . A . E - . 2 . 6 1 . I: . 5 b tick 
Sceing, hearing, and counter queſtioning the witneſſes, for clearing or liberties, or free cuitoms, or be gut- lam u, or exiled; or any others? 6 
the evidence in matter of circumſtance, as well as in matter of fact; | deitroyed ; nor will we paſs upon him, nor condemn him, but by lawful | , 
. N 3 . . 7 1a WIA al. 
which appears to be the Reſpondent's right by | judgment of his Peers, and by the Law of the Land. 7 "WM 


* Coke iſt part inſtit. fol. 80, 81. + 25 Edw. I. cap. 1. 


$ 17 Hen, 113+ Rot. C!1, mem. 1. 2. Pro utriuf, M, x Bracton 414, 491. Fleta lib. 2. cap. 48. lib. 3. cap. 3. 


** ,, Edw. II. ++ 4 Edw. III. cap. 2. 4 Mirror cap. 2. 18. Briton fol. 177. 


1] Coke iſt Ink. tol. 8 2. 
We 


393) 1650. 
We ſhall fell to ho man, nor defer to any man either Juſtice or Right. 

If this be truth and Law, which I haye in theſe particulars premiſed 
to you; then, my Lords, give me leave to take notice, : 
That by that Aa by which you are conſtituted a Court of Juſtice, you 
ate authorized to try the Freemen of England; hot per Pares, upon or 
for-offences againſt articles, and the puniſhment to reach to life, as the 
maſor part of any twelve of the Commiſſioners ſhall judge to appertain to 

ce. 4 a * 

ley jr tl theſe together, a poſting rider may read, that theſe Laws are 
diametrically oppolite, and conſequently inconſiſtent. | 2 

The latter hath its doom inherent by its innate contrariety to the for- 
mer, and is a building, a ſuperſtructure ſo unſuitable to the foundation, 
that if it had not a double-edged ſupport, it need no help to be demo- 
lind, but would fall, I khow not whether to ſay, ſua tnole, or ſua penci- 


be Conftitutors of this Law are Gladits an#i; and therefore as I am 
not in 6pportune place to ſpeak to them, ſo there is ſoinething of danger 
to ſpeak too freely to them; but, my Lord, your Lordſhip, as you ate in 
this place, are (I am ſure ought to be) like the Eſcutcheons of Princes, 
with their adopted ſupporters, Knowledge and Conſcience : and if you 
are, I am confident you will doubt of your Commiſſion or Warrant to 
proceed againſt me, and compel me to preſerve an inch of life, by giving 
away mine and my Countrymen's liberty, in condeſcending to a Plea and 
Trial, in this contra-legal way, and by power of this Act, 


| The Second Argument; 
; My Lord, 2 3 5 
1 further beg leave to call to your memory the Petition of Right; 
which was made the buſineſs of the Parliament; at the time when it 
was preferred; and received the Royal Aſſent; muſt never be forgotten 
by thoſe who hold in eſteem the care of Parliaments, and gracious con- 
ceſſions of Kings. i 0 

In the Proc, or leading part of that Petition, the Statute of Magna 
Charta is inſtanded as to this particular, Trial for life by proper Courts, 
with other the L2ws and Statutes, (ſome of which I have cited, and the 
reſt ſhall upon another point in their place) and as it is complained, that 
proceedings had been by Commiſſioners martial, when and where, if by 
the Laws ard St itutes of the Land they had deſerved death, by the ſame 
Laws and Statutes alſo they might, and by no other Laws ought to have 
been judged ; ſo it is prayed, and accordingly enacted, That no Com- 
miſſions of like nature may be henceforth iflued to any perſon or perſons 
whatſoever to be executed, &c, and this to prevent, left by colour of 
them, any of the ſubjects ſhould be deſtroyed or put to death, contrary to 
the Laws and Franchile of the Land, | 

Aly Lord; 3 FVV | 

1. The Commiſſioners Martial were not evil in reſpect of the perſons 
commithoned, being as this power is to you, fo thoſe always given to per- 
ſons of quality and learning; but the evils of them were their proceedings 
by their own will and opinion, being themſelves the Judges and the Jury ; 
emces incompatible and inconſiſtent with the people's liberties, by the 
ſotmet Laws become theif rights. When your Lordſhips ſhall read the 
att by which you now fit; I am confident you will grant this power to 
be of the ſame nature, though not under the ſame name; and conſequent- 
ly in that petition complained of, in ſuppoſition that ſuch might be, and 
cnactcd againſt in Termini, that none ſuch ſhould be. 

2. For that you are called by the Act, Commiſſioners, and yet have no 
Commiſlon, but the Act itſelf; whereas you ſhould, in regard you are 
not a Court of Record in yourſelves, have Commiſſions returnable at a 
day, into ſome Court of Record, where your procecdings might be ex- 
tant and viſible: and as you are now conitituted, you have a day pre- 
hxcd to determine in; but that being come, you are to vaniſh, and your 
eig will be as imperceptible to the times and men to come, as the trace 
0 a Swallow in the Air; which is inconfiſtent with the Honour and Juſ- 
tice of any Kingdom, or of any Chriſtian Commonwealth. 

For that you have only by this Act, a bare and fingle power to adjudge, 
and cauſe execution to be done, in caſe you ſhall judge it to appertain to 
juſtice ; but you have no power, if you think it appertain to Juſtice, 
to acquit, and upon acquittal to diſcharge the perſon tried, as is the Law 
expretly in my * Lord Dyer ; and in the Year-book of Edw. IV. grounded 
uhan the Statute of + /en. VI. 14 of his reign, cap. 1. That 

Juſtices of N/i prizes (who are Commiſſionary Juſtices) ſhall have 
power of all the caſes of Felony and of Treaſon, to give their judgment, 
well where a man is acquit of Felony, and of Treaſon, as where he is 
tuercof attainted, at the day and place where the Inquifition, Inqueſt, and 
Jury ſhall be taken; and then from thenceforth to award execution to be 
made by force of the ſame judgments, which in an acquitted man's calc 
can only be an enlargement, 

Hut, my Lord, you have only power, if you can, to reach my life, if 
in your opinion defervingit; but not to reach me out of priſon ; ſo that if 
you kill me not here with the ſword of Juſtice, you mult leave me in worſe 
hands, to be buried alive in reſttaint and want. | | 

Which all is againſt the Laws of Nature and Nations, and particularly 
of this land, that are all ſo balanced and poiſed, as that they have equal 
our! to the delivery and freeing the Innocent, as to the Condemnation 
of the Nocent. . 

And Iſidore in his Etymologies ſays of a Law, thus; | 

Erit aut m lex honeſla, juſta, pofſibilis ſecundum naturam & conſuetudinem 
patriz ;, loco, tempurique conventens neceſſaria, & utilis ; manifeſta quequt, nt 
eiiqnia incautrim per obſcuritatem captione contineat ; nullo privata commode, ſed 
I communi civium utilitate conſcripia. | 

And as Laws ſhould be, ſo ſhould Courts atid the Diſpenſers of Laws be. 

But, my Lord, if this Court muſt be granted to be a Court, yourſelves 
ean make no more of it than a Court, ex parte, and ſet up to fervea par- 
Leular end, with the privation of the common utility and liberty, how- 
frer uſhered in with a preamble of another {liJe, of preſervation of peace, 
and prevention of WaT ; but Thucidiues Will tell you, my Lord, in his 
fourth book, That 


— 


3 Read's caſe, Dyer fol 120. 10 Edw. IV. fol. tg. 
 Weatherel and Parley's caſe, 35 I IE. 
4 rut. ſccunda. 


** Declar. Dec. 15. 1641. Jan; 17. 1641. July 12 


for High-Treafon. 


$ 17 Car. Act for aboliſhing the Star-Chamber. 
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Turpius eft bis qui impia tentht inſidiare honeſts pratextu, quam inſidigſd ma- 
levolentid uti ; nam violentia videtur aliguid Juris habere, prepter pcteniiam d 
Vertund datam; ſed. fraus tantum ab injuſtitid oritur. 
| The Third Argument. 
BUT, my Lord, if your Lordſhip be in your judgment and conſcience 

" ſatisfied, that the AR itſelf, in and as to its conſtitution, is good 
and valuable, and impowereth you ſufficiently to proceed againſt me ſome 
way; then Argumenti ergo date, ſed non juris ergo conceſſo, that it is a, Law, 

or an Act, and that all thoſe Ordinances are out of doors; yet I pray 
{ your Lordfhip's leave, that I may make evident to your Lordſhip, that 
you are not hereby conſtituted a Court capable, in defect of the very let- 
ter of the Act, to paſs upon any man, and conſequently not upon me, 
in matter of life, or where life may be the concernment. 

1. For Reaſon, you are not conſtituted a Court of Record ft, which 
is abſolutely neceſſary, having life and forfeiture of lands in your charge, 

Firjt, For the State, that they may have an account, (not in their 
Council-Chamber, but upon Record) what is become of the matter in 
iſſue, and of the perſon put upon his Trial. 

2. For the Freeman of England, that in caſe he be acquitted of the 
crime Wherewith he ſhall ſtand charged before this Court, he might at all 
times reſort to the Record, upon any new queſtion for the ſame fact, in 
any other Court holding Pleas of that nature, by which Record to 
plead his Auterfoys Acquit, and to make his defence, as alſo to preſerve 
his eſtate, / non legalement acquitte en le Poulterer's caſe, 9. R. Beneg / de- 
oo acquittal nul reg. fi nen de Record. as allo my benefit, a writ of Con- 
piracy, | | 

To come nearer our own times, the like cauſe to complain, and the 
ſame tedreſs Is given in the Act § for aboliſhing of the Srar-Chan ber, 
upon the grounds band reaſons arawn from theſe Laws; the Innovations 
and Invadings, upon which (as being fundamentals) was a great part 
of the ſubſtance of the grand remonſtrance, committed to the whole 
World againſt the late King by the preſs; The | charges againſt the 
{ Earl of Strafford, and the Archbiſhop of Canterbury. . 

The Intereſt of the Subject in theſe Laws was cryed up to be fo pre- 
cious, as that it had influence even to the abſolving of all old Oaths, and 
the impoſing of new, and to bring to adventure eſtate, and life, and ſoul, 
rather than to be uſurped, or in the leaſt intrenched upon. 

Four * ſeyeral Declarations of the preſent Parliament have entitled the 
ſubject to them, and to the benefit of the ordinary Courts of Juſtice, as 
their birth-right. They have owned the preſervation of them to be the 
cauſe of the war, and the ends of their affairs managed by their Swords or 
Councils; and God's curſe is by them imprecated, in caſe they ſhould 
ever decline the ends, | 

Ay Lord, | Fe 

We have the Parliament's word and ++ promiſe, not to interrupt the 
courſe of Juſtice in the ordinary Courts. | | 

And in the ordinance of Non-addreſſes to the late King, they ſay, 


Though they lay the King afide, yet they will govern by the Laws, and not 
interrupt the courle of Juſtice in the ordinary Courts thereof, 


EF", ͤ]§ ͥ& | 

I am entitled to all theſe Laws, and theſe Promiſes and Declarations t 
| and if this Court proceed againſt me, thoſe notwithſtanding, (the ordinary 

Courts of Juſtice being open and unobſtructed) I am robb'd, and diveſted 

of them all, and in me the Freemanry of England are all deſpoiled, at 
the Parliament's will (according to this precedent) deſpoilable, and may 
with Mr. Stampford, in his Pleas of the Crown, take up this ſaying, it 
will ſerve for a lamentation, Miſera ſervitus et, ubi jus eft vagum & in- 
cognilum. | De 

Attorney-General Prideaux. Take heed you ſcandal not the Court. 


* 


The Fourth Argument. 


7 Homai Aquinas (who, though a Papiſt, is not the leſs worthy to be 
vouched, where not Religion, but Policy, is the thing in queſtion) 

ſaith, That Lex eſt regula & menſura aftuum agendorum vel omittenderum, 
not Aelorum and Omiffirum. 

And St. Paul ſays, Rom. vii. 7. Concupiſcentiam neſcicbam, niſt lex diceret 
non concupiſces. | 

My Lord, your authority is in two ſeveral places to proceed againſt, ag 
Traitors, ſuch who have broken articles before they were made, viz. 

W hoſocver hath, or ſhall plot, contrive, or endeavour, Cc. 

W hatſoever Officer, Sc. hath, or ſhall deſert their truſt, Sc. ſhall die 
without mercy. | 

And thus, my Lord, the end of Laws and Law-making is perverted ; 
which are not merely to punith oftenders, but to prevent offences, which 
amongſt Chriſtian Men was never otherwiſe done, but by way of premo- 
nition ; by Laws firſt interdictory, and then ſubpenatory. | 

The Earl of Strafford did (and very reaſonably) take it unkindly, and 
ſo expreſs'd himſelf upon his Trial, that a neglected Law ſhould lie 
moulding amongſt old parchments 200 years unuſed and unexercil-*, and 
be at laſt brought out to meaſure his paſt actions by; or to uſe his owt 
words, To lie like a Coal raked up in the aſhes, to be at pleaſure blown into 
a flame, and to make him and his family the firſt fuel to feed it. Truly 
if he had ſeen theſe articles (as he felt after ſomewhat like them), he would 
have cried out, and but modeſtly enough, that it is not mending of the 
fault, but the deſtruction of the perſon, which is manifeſtly deſigned in 
theſe Articles of Retreſpection. | | 

Diſuſage of Law, is tome excuſe for him who falls into a tranſgreſſion; 
but the non-exiſtence of a Law is a juſtification of the greateſt offence. 

And, my Lord, as you are to look backward to actions done before the 
Law made, fo you are to take cognizance of offenders againſt tyo former 
Acts, which make the Crimes therein certain in the matters of fact, fault 
and puniſhment ; and if they be Laws, they mutt he deemed part of the 
Laws of the land, and defirable and difpenſable by the ordinary 
Courts of the land, in caſes criminal: for extraordinary Courts 


＋ 14 Hen. VI. 1. Oath of a Juror. 
| Articles contra Strafford. Art. 1, 2. partes t. 
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of that kind, haye long ſinge (even by the Parliament, of which, this is 


the ſurviving part) been denied. 

And although it is true, that When ſame particular fact is Com Bitte 
by ſome * more particular peffons againſt the Laws criminal, it of- 
ten falls (and properly engugh) that eſpecial Commiſtons of Oyer and 


% 


Terminer are for ſome urgent and expedient reaſon iſſued to try the mat» 


tet arid men; yet thoſe C ommiſſions'do not reſtrain the Comm fioners to 

Ne only againſt thoſe perſons, and upon thoſe particular crimes, which 

he common fame hath tendred hc dite, to be tribe; but run in general 

tens wm with general ehablement to try all manner of Treaſons, Fe- 

"IHE that it wight p6fibly fall out, that a grand Jury will not find the 
ale 


dd 


" 19 


e n Sie ; and if not, the Commilſioners are ſent down with- 
out t vir Tn, if only ditecded to try J. 8. 3 

2. Ie may fall out; that Where there are Treaſvns or Felonies commit- 
ted, by J. 8, they may be accompanied with miſpriſions and miſdemeanours 
in J. O. And if the particular crime of Treaſon, and the particular per- 
ſon of J. 8. be ohly authorized to be enquired of, then the Commiſſion- 
ers can do but half their work: and therefore this commiſſionary power of 
yours,” my Lord (the ordinary Courts being not obſtructed and you li- 
mited to particulars), is fo far againſt the Common Law and 1 7 5 that it 
is againſt eommon and vulgar reaſon ; and {pardon that I muſt fay it) fa- 
vours more of a Snare, than of a Law; and more of a warrant of arbitrary 
execution, than of an enablement, to and for a judicial and legal Proceed- 


iy 6 Trmab oo, 
3 The Fifth Argument. 
. My Lord, 


IN all Courts of Fuſtice, as there is ſuppoſed to be an equality intended 
to fuch as ſhal] fall under their cognizance and inquiry, which is a 


principle of morality innate, as well as a practical poliey ; fo there have 


always itt this Nation, at leaſt beyond memory, or indeed record to the 
contrary, been certain Oaths obligatory, and of indifference adminiſtered 
to perſons either enquiring of, of paſſing judgment againſt, or upon the 
ſubjects in all caſes whatloeyer, And the ſame thing is but neceſſary in 
your Lordſhips and this Court to be done (if at all you will proceed in fo 
weighty a matter as life), againſt which J make this exception, 

1. If you are at all ſworn, you are not ſworn in conſpeclu; and if you 
will be my Jury and my Judges alſo, I ought to have ſatisfaction that you 
arc ſo worn. Had you been only my Judges, and conſtituted after the 
ordinary manner, and to ordinary ends, J would have taken your being 
ſworn for granted. | TH 

2. If you are ſworn, and to no other words of Oath than what are com- 
prized in the Act (which myſelf and all men elſe will eafily believe you 
ate not), then you are not ſworn to any manner of equaltty. 

; The words are, 

Fou“ ſhall ſwear, that you ſhall well and truly, according to the beſt 
of your ſkill and knowledge, execute the feyeral powers given unto you 
by this Act. 


I befeech your Lordſhip, + that I may compare theſe words with the | 


Oaths of Judges in England, when it was a Kingdom, 
The words pertinent are only theſe, 
You : ſhall ſwear, that well and lawfully you ſhall ſerve our Lord the 
King, and his People in the office of Jaſtice, Se. 13 55 
And that you deny to no man common right, by the King's letters, or 


none other man's, nor for none other cauſe, Cc. 


I $ 4. B. do ſwear, that I will do equal right, &c. according to my beſt 
wit, cunning and power, after the Laws and Cuſtoms of the Land, and 
the Statutes thereof made, &c. 


My Lord, theſe will concern you as my Judges, to conſider how little 
the ſtiles agree, and how far your, Oath is in reſpect of thefe unobligatory, 
and conſequently unfatisfactory, to the perſons which are or ſhalt-be con- 
cerned, 

1. As to the firſt, yours contains no ſuch words of equality, 

2. As to the. ſecond Oath, yours hath ſuch words as ſkill and know- 
ledge, holding ſome reſemblance with thoſe of wit, cunning and power. 
But, my Lord, it your words were as well uſher'd, and as well paged as 
thoſe, it were ſome ſatisfaction, viz. RS 

Jo do equal right, according, &c. | 

After the Laws and Cuſtoms of the Land, and the Statutes thereof made. 

My Lord, as you are my Iriers alſo, as well as my Judges, I beſeech 
you to obſerve the Oath of a Juror, and the difference in ſenſe (in letter, 
| know, for the dignity ſake it ought to differ). 5 

You Hall well and truly try, and true deliverance make between our fovereign 
Lird the King, and the priſ-ner at the bur, & e. I preſume it is ſtill the 
fame (mutatis mutandis). 

Truly, my Lord, when I look upon your enablement to try the mat- 
ters and perſons, which, and whom you are to try: you have power to de- 
ftroy, and not to fave ; though to ſpare, yet not to acquit, or diſcharge ; 
and your obligation by Oath to execute that power, according to your beſt 
Kill and knowledge. I muſt needs ſay, and it is apparent, that when you 
have deſtroyed me, you have diicaarged all the duty that man can exact 
from you (though God will have > better reckoning), and inſtead of bein 
tried by ſworn Jurors, and adjudged by ſworn Juſtices, myſelf and all who 
are or may fall into my condition, are to be tried by our ſworn adverſants, 
might have ſaid ſworn enemies; and we cannot in reaſon expect more 
Fuſtice, than when the Son Jays the wager, the Mother keeps ſtakes, and 
the Father is Judge, in a point of controverſy. 

More and better you may do, more or better we cannot by any light of 
teaſon expect. er. 

The Sixth Argument. 
DUT, my Lord, if all this be but a wind againſt a Rock, and move you 
to no declining of the exercife of your power, though againſt my 
right; yet certainly, my Lord, where your power and my right may be 
conſiſtent, you will not ſtretch your power to the taking away my right; 
but rather by gising me my right, magnify your power. 


+ 18 Edw. III. 
++ 25 Edw. I. cap. 1 and 2. 
Wi) 52 Edw. III. 2. cap. 4. ejuſd. 


} Oath of Juſtices. 


* The Oath of the Commiſtoners. 
Charta, 9 Hen III. 29. 
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It Paſch. 39. Edw. III. John of Gaunt's cafe. 


Jo 
| the good men of my neighbourhood, 
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ſtrained conſtruction. 


— 


Ir ip mp aight (granting. you . wy Judges) e Pee, 
: it is in yur power (if your power 
177 inward) to try me TAB 


That this is my right, Tiff ift ** Magna Charta, VI per legal 
: The Law of Ed. I. having confirmed the great Charter, ++ faith, And 
« we will, that if any N hereafter be given contrary to the points of 
« the C arter aforeſaid, by on or by any other gur Miniſters that 
hold Plea before them againſt the points of the Charter, it ſhall be un. 
' © ne ˙‚ /// / nn 
And upon this very Law or Clauſe, a writ of error was brought by the 
tt Earl of Lancaſter, for the miſattainder of his brother, whoſe heir he Was 
and in that the points were two, and upon them both, judgment given foe 
a 1 * Ave —_ e n 
1. Duod non fuit araniatus & ad reſponſionem paſſtis tempore pacis; v9 
Js. & alia aria Regis . in quo lex 22 10 wo 


„ 


| fiert conſueuit. 
| . 3. Quod cindemnatus frue adjudicatus fuit e a*dniaments bu reſpon 
ſeu l:gali judicis parium, contra legeni, on enorem Magn 22 Yone 
The like reverſals, and upon the like reaſons, haye been had, 
| in the $& Count de Arundel's caſe. | Try) N 

n Sir Jahn of Lee's caſe, 3 5 N 

It is provided, that no man from thenceforth ſhould be attached by an 

accuſation, nor forcjudged of life; nor of limb, nor his lands, Sc. iind 
the form of the great Charter, and the Law of the land kd, © 


My Lord, : a * | 
Our fathers ſaw à Parliament (and reaped the bleſſing of it), which was 
called Benediflum Parliamentum (which hath circumſcribed the looſe inter- 


and there it is ſaid, that perſons guilty of High=Treaſon- (and my charge 


is not for lefs) muſt be provably attaint of open deed, by people of their 


own condition: | 

And again it is accorded; aſſented and eſtabliſhed, that from henceforth 
none ſhall be taken by petition, or ſuggeſtion made to the King, or his 
Council, unlefs it be by indictment, or preſentment of his good and law- 
ful people of his neigh louekond where fuch dceds be done, in due manner, 
or by proceſs made by writ original at the Common Law; Nor *#*# that 
none be ouſted of his franchiſes, or of his freehold, unleſs he be duly 
brought to anſwer, and fore- judged of the ſame by the courſe of Law; and 
if any thing de done againſt the ſame; it ſhall be redreſſed, and holden for 
none. 

It is aſſented and eſtabliſhed (for the good governance of the Commons), 
that no man be put to anſwer without prefentment before Juſtices, or mat- 
ter of Record, or by due Proceſs and Writ original, according fo the old 
Law of the Land; and if any thing from henceforth be done contrary, it 


| ſhall be void in Law, and holden 2 error. 


My Lord, | | 
 Thatit is my right to be tried by a Jury of twelve men de vitineto, is 
evident; and it is as evident, that if you otherwiſe proceed with me (if 
Law were not out of faſhion), you would but weave Penelope's web, and 
one day's judgment would be unravel'd by the next day's writ of error. 
But after-games for life are dangerous; and for eſtate, I have no great 
caufe to be folicitous : but my right is my duty to preſerve, as in relation 


to myſelf, and my honour to keep it, if it _ be, from being in my pres 
r 


cedent taken alſo from my Countrymen, the Freemen (if any tuch be now) 
of England, who have equal reaſon, though they may be wanting (ſome of 
them) of the ſaine reaſons wherewith to defend it. 

That your Lordſhip may proceed by Jury, for aught is faid, or con- 
tained in your Act to the contrary ; | 

1. I pray conſider the before-recited Laws are all unrepealed ; and theres 
fore if this Law intend to oppoſe thoſe Laws, it ſhould have repealed them, 
or at leaſt have afforded a ſlight Non-ob/ante, or have given the ſubject the 
comfort of a hac vice tantum, that we might not have thought ourfelves 
robb'd of all, but only plundered of a part of our right for neceſſity and 
experience ſake, or at Teaſt have given us the favour of the Earl of Straf- 

2rd's Act, that it ſhould never be drawn into example: but ] am ſure in 
this Act, that proceeding againſt him is ſuper-exampled. 

2. I defire you would conſider your qualification; you are made Com- 
miſſioners, and that of Oyer and Terminer, and thoſe are not Proceeders 
in their own proper, natural and habitual conſtitution and practices, upon 
and according to their own judgments in matters of fact: you are in theſe 
words, iz. 

Required to hear and determine, &c, conftituted Commiſſioners of 


| Oyer and Terminer. 


3. You are authorized to proceed to Trial, Condemnation and execu- 


tion, c. but you are not reſtrained to the manner of ſuch proceedings to 


Trial excluſively, as to Trial per pares, but left to do the manner of the 
Trial, as well as the judgment or execution, as you, or the major part of 
ou, or twelve of you ſhall judge to appertain to Juſtice : And if fuch ma- 


| jor part ſhall think fit to proceed by preſentment and Jury, doubtleſs ſuch 


your proceeding is no Præmunire againſt the power given you by the AQ; 
but it is juſtifrable to fall with in the letter of the Act, and that without 3 


4. And if when you may lawfully (I mean by your own Law, if, A. 
gumenti ergo, it be granted a Law) try me by a Jury, and will not; then, 
my Lord, pardon me, that I muſt aver, that you take from me, and in me 
from the commonalty of England, three great privileges, franchiſe and 
rights; to which I and they are, by the known, ancient, and unabrogs- 
ted, unrepealed, and conſtantly practiſed Laws, entitled; which will be 
neither equitable nor honourable for you to do. 

1. You take away the benefit of challenge, which I might make tos 
Fury or Jurors. 

And that is contrary to my right, which is given me by the +++ Com- 
mon Law, in favorem vitæ, to challenge in caſe of Hign- Treaſon, (fot 


$ Dalton's Juſtice of Peace, fol. 1 3. | Oatb of a Juror. * Ma 
$8 4 Edw. III. Num. 22. Rot. Parl. 42 Edw. III. 


* The like in effect in 28 Edw. III. 3. 37 Edw. III. 28. 42 Edw. III. 3 
lp 


2 Car. II. { 336) 


preters of Freaſons to a ſtandard, and not left it to be Hrdividuum vagum); | 


ION 9 5 


— 


6% ) Aeg 


: 


"number. 


# halle "eight Jurors were ſworn, and the reſt way A 
— return made; and thoſe eight returned, and though formerly allowed 
. pee challenged, and adjudged good. 5 
og Thi like allowed in Hill. 1 Jac. in the caſes of Sir Walter Raleigh and 
oe benefit were allowed me, my Lord, to except or challenge the 
whole Court, who are in number and quality my Triers, as a Jury are, 
I ſhould not need to be peremptory in my challenge, being furniſhed with 
abundant reaſon. | 5 | | IK | 
+. (Here he was interrupted by Keele, who ſaid, thoſe Statutes and Caſes 
out of date now). 


* * 


Lord, . | 3 
ury of Middleſex will be no more nor leſs, if what I am accuſed of, 


Po eas judged in 32 Hen. VI. abridged by * Fitk-Herbert, fot. 26. 
oh lions. w 


: Mb 
' 


1338) 


uf of Juſtice to 


an Act paſs'd authorizing Commiſſioners of the High Co 
iſſue their warrant for the beheading him according to his Petition. 
Col. Andrewe, If I be oyer-rul'd by the Court, that I muſt either an- 
{wer or be ſentenced for my wilfulgeſs „ then I move that I may have a 
Copy of my charge, and a day aſſigned me to deliver my Anſwer under 
By: hand. © b 1777 | 
| | Upon 2hefe Reaſons : Dy 3 
I. If the Court proceed upon Articles, they cannot in teaſon conceive 
that I can plead the general iſſue to particulars ; for in ſo doing, in caſe 1 
be convinced of any one Article, I Hall receive the doom of all. 
2. For that de facto ſome of the Articles may be true, yet de mods they 
may not be available againſt me; and upon the general iſſue, I ſhall not 
be received to qualify fact with circumſtance, and ſo inſtead of being al- 
lowed the freedom of my defence, which is allowed. to every Thief in 
Newgate, I ſhall be tried and ſnared by fuch confeſſion, or proof, as will 
ſerve the tur of my proſecutors, and not preſerve myſelf, by making my- 


| quad | rod Av. zuld et; and therefore are not leſs con- ſelf and actions underſtood. | | | 

32 to _ 8 On OT: _ or if I ſhould, I ſhould not The Atticles are of ſeveral Kinds arid crimes; and as one ſingle Plea 
ng licved), and he that but whiſpers — + Diana at Epheſus, makes will not be applicable to them all, fo it is but requiſite that I have a Copy 
be wy 8 his enemies. | of them, to give thereby to each one its proper Antwer ; which thougl 

one, 5 The fecond benefit 8 which by denying me a Trial per in Indictments is not allowed, yet in this way of proceeding was never 


ares, you take from me, is the benefit of ſeeing, hearing, and counter- 
ueſtioning the witneſſes produced againſt me; which, in ſuch way of 
rials, ought to be viva voce. . 
That ſuch is the Law, t Mr. Stamford averreth in his Pleas of the 
And, OY 
10 e ſufficient witneſſes by the Statute ** of Edu. VI. are 
requiſite ; ſufficient in relation to their quality, and to the fulneſs of their 


denied in the moſt arbitrary Courts. 

The Council-Table gave a charge; and received anſwer in writing, in 
caſes of Contempt againſt themſelves or commands. 

The Star-Chamber afforded the Defendant a Copy of the Bill, and li- 
berty to examine and croſs-examine witneſſes, in caſe the fact charged 
were denied by the Anſwer. | 


1 The High-Commiſſion the like, by their Articles and Proceedings upon 
them. a 


eimanf. wo ; My Anſwer, if not in writing, may either not be underſtood, or miſ- 
| Sir ++ Edward Coke (an Author as authentick as any) puts this for | My Anſwer, if not in writing, may either not be underſtood, or mi 
2 NN . 1 nr hy ee Treaſon; 3 e or ee down by the Clerk, to my prejudice. F 
wn); / ment attaint ; becauſe the puniſhment was great, the proof ſhould be punc- : : this » 5 me, eu [ muſt conclude they intend to wipe off my 
harge tual; not upon preſumptions or inferences, or ſtrains of wit, but upon nes Fark the ſmooth glazed ſword of pretended Juſtice ; and muſt apply 
their and ſufficient proofs. And this he makes by the Authority of | myſel „ reference to the charge, and ſhall hear it read, 
| Stamford, and the ſeveral Statutes of Philip and Mary, and of Queen 2 FT Fi know wy, of e has paſſed between the State and 
fork Elizabeth, and of Edw. VI. 4 me, I may 1 5 = ; an Po _ prepare theſe following heads to help 
Tr his Now, my Lord, an evidence either taken in writing, as the ag will | my woe vhich in à caſe of ſo much concernment, is not totally to 
law- voluntarily give it, or cautiouſly taken as the examiner will aſk it (who be relied upon. : _ 
nner, is not ſworn to take it indifferently, no more than the framers of the queſ- | _ Firſ?, As to what may be alledged againſt me in general terms, as a 
that tions are to propound them fairly), may be a ſeeming fair, appoſite, and a di ſaffected perſon, an he Hers of the State, or otherwiſe, &c. _ 
duly full teſtimony ; or coricerning the perſon giving tefimony, of concerning PALS ned 3 things whicli draw ſubjection, and oblige perſons to a 
j [ | . ther may prove . 
TY) Fo TA T7 On 
eit Te caſe > Sir Thomas More, Lord-Chancellor, accuſed for bribery, is 8 Per ſonal A HIT. or fealty in the ſubject. OO 
ons), common 3 and I hope, if mine have fair play, it will prove no worſe. (1.) Protection I have received none, but ſtand in the condition of a. 
mat- The third and laſt right and privilege you take from me, is the main | P! oſcribed perſon. ; 3 ; 
ne old of all the reſt, and to the making of which (as it ſhould be made up) all . Eſtate (if any) ſequeſtrable, and not permitted by the Laws of the 
ry, it the reſt are but conducing, and leading ; that is, of a fair verdict. | N 0M V0 
5 5 7 ”9 
My Lord, been Conqueror, 

By jury a verdict paſſeth from all, or not at all; and one knowing 3. Dwelling not permitted where I can ſubſiſt, but where I may be 
eto, is and conſcientious man may preſerve that innocent man, whom eleven | obnoxious to want, and to the State's infliction of puniſhment, when 
ne (if cither ignorant or careleſs men would deſtroy. 5 they ſhall take occaſion to repeat upon me any thing they ſhall call a 
„ and This Court's ſentence is to be ſtated by number of voices, and ſome of crime, in reference to my paſt actions for the late King, and my Sovereign. 
or. them poſfibly not judging their own judgments, but concurring where 4. Right J can have none, unleſs I will damn my ſoul to preſerve my 
great their opinion of another's judgment ſhall lead them; which, as it was the eſtate, or repair my wrong by a contra-legal and contra-evangelical en- 
lation great evil of the late Court of Star-Chamber, ſo whereſoever it is uſed (in gagement. 

7 wo Trials of Life eſpecially) it is and can be no other than an evil, his was ſufficient reaſon, owned and juſtified by the Parliament, for 
now) 1 | their ſubſtration of obedience, 5 Buos.uvs 6 Nforopdprope; Adur, by their 
me of By 1 from a Jury a verdi@ paſſeth before their diſcharge upon their | & Declarations, and Ordinances. | 
| neceſſary affairs, nay affairs of nature; and therefore they will give it both (2.) Fealty or perſonal engagement J have given none, viz, 
. the righter, becauſe their evidence is freſh, in memory, without the inter- 1. | have not taken the proteſtation of May 1642. ; 
vention of other matters, as alſo for that they are without opportunity to| 2. I have not taken the ſolemn Oath and Covenant z yet if I had, I 
there be perverted by money or friendſhip. If this Court receive: the evidence | might have juſtified my actions by them. | 
them, a 1 y, they may at any time (before the 29th of Sepfemler next) give their 3. J have not taken the negative Oath, becauſe my Oath of Allegiance 
e ſentence ; for vere- dichum I never expect but from a Jury: and in the mean | (from which no man can abſolve me) is a negative to that, &c, 
clelves time, how much their own affairs may put the remembrance of me out of 4. J have not taken the preſent engagement, much more againſt my 
ity and their heads, and how much the State's power may put my ſafety out of | Oath of Allegiance than the negative Oath. 
Str af- their hearts, I have juſt cauſe to ſuſpect. For fear, Iwill not, being re- If I had had ſo little conſcience as to have taken them, I would have 
ſure in ſolved never to be in love with that life which the Fe Law - ng- 75 ſo much as to 00 _ them 5 5 ror ** pen 0 reaſon e 
- and had rather die the Law's Martyr, than live the | from me, or any other, that we ſhould take a ſecond, when we ſee no 
Com- EP 3 a EY conſcience ads of keeping the firſt; nor to take a third, the firſt and 
n The Cloſe. ſecond Bog broken, gs vad v than power, which, like 
5, upon Alexander's ſword, cuts the Gordian knot which it cannot untie. 
n theſe I By a and now it only remains that I tell your Lordſhip, that I Neither hath any man aſſurance, if he ſhould take the laſt engagement, 
e deſire you to take into conſideration, what I have ſaid ; and that you would | that he ſhould have liberty to keep it longer than the fancy of the State 
mens. not ſuddenly, but deliberately give your judgment, whether I ought to | held to the now new faſhion of Government. ; 
BT plead before you as Judges, _ cone in he. I and * in 8 IN I ſtand en = L 3 of 2 to 2 
a Preſe rIndictment: ether to be tried without a Jury, and con- | or fall by the Common Laws of England; and it they will deny me that, 
ings to . unſeen? Which this is (and I deſire it = be re- | they deny my pho in which is equally righteous, and no more juſt, 
7 — corded). As 1 do not now wilfully refuſe to plead or anſwer, but offer | than to deny me my eſtate, my calling, my abode, my means of right. 
bart 0 my reaſons for the ſuſpenſion of my Plea, until your judgment in the Secondly, As to my action at Linton, I juſtify myſelf, 
1 points be known and pronounced; ſo, if I be in them over- ruled, I ſhall 1. By the late King's Commiſſion, which my accuſer knows I had, 
ſs ſuch then give ſuch anſwer to the charge, as ſhall become a man in my condition. | and under which he was by the ſame King conſtituted my Major. 
AQ; a Fiat voluntas Dai, modo in ruind med. 2. % What was done, was fo done, when he who gave me the Com- 
bout 4 | | Eus. ANDREWE. | miſſion was in being, and oppreſſed by injurious impriſonment ; and what 
2, 7. 2. 1659. I did, was in order to his inlargement from his thraldom, and reſtore- 
f, Ar. ment to his lawful power; which was that to which my duty as a ſubject, 
age Here the Attorney-General Prideaux put a ſtop to Mr. Andrewe, telling by my Oath of Allegiance did bind me in general terms, and the duty of 
2 pr bim, that the Court was not at leiſure to take notice of thoſe Law-Caſes, | my qualification laid me under a particular obligation, 
— 8 but of his confeſſion; That he had an affettion to att, though nothing atted, It was done before the now reputed Parliament were, or pretended to 


ill be 
ce to 


Com- 
„ (fol 


was ſufficient Treaſon, and for that aſſection he deſerved death. And there- 
nay 2 Court ans x ſentence againſt him, That he ſhould be 
hang'd, 1 drawn and quarter'd : but on his Petition to the Parliament, 


* Poyning's, caſe. + Ads cap. 19. 


fol. 12. 


be the ſupreme authority of the Nation, or had aſſumed the power of 
Government, or were fram'd into a State; and conſequently I am not 


t Stam. P. C. fol. 163, 164. Stat. Philip and Mary 1, and 2. cap. 10. 
Ii Stam. P. C. 164, 89. 1 Ed. VI. cap. 12. 1 and 2 Philip and Mary, 10, 11. 1 Fdw. VI. and 16 Eliz. 1. 


anſwerable to them for any oppoſition to them, further than the Common 


* 1 Edw. VI. cap. 11. Clauſe ult. | ++ Coke 3 Inſt. 


Bernard and Pits, Witneſſes againſt Col. John Andreae and Sir Jahn Geil, were apparently ſuborn'd by Zrad/vaw and Sir Henry Mildmay againſt them, and good progt 


Magci 
dw. II. 


III. 5 
tp 


offer d ta the Court that they were both flagitious men, of ſcandalous Life and Converiation : both Bernard and Pits were ſet to work to betray Andreae and Cc, for which 
Bernard had zool. and a Troop of Horſe conferr'd on him. See the Hiſtory of Independency in 449. Page 29, 34. : ' 
D g il, 1646. Ordinance of Non-Addreſſes, in Jan. 1648. i ; . | 
* : „ e eng That the Subjects of this Realm are obliged, by reaſon of their allegiance, to ſerve the Prince for the time being, in his Wars for the defence of 
him and the land againſt every rebellion or foreign power, within the land er witkout ; and gught net to oo in Life, member, eſtate or office for ſo doing. 
Vor. VII. X 


Lay 
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a) 24. The Trial of Cv: Brulehiis Andrewe, | 


Law binds to Parliaments without their head and hand, or defeQiye.. in 


their members; and as to: ſuch. offetice (if it be one) this Court is not 
qualified to take any cognizan | 34 


Viruh, As to the defign concerning the ſurpriſe of we 107 ae. 


was but a bare diſcourſe or communication, and no formal d 
agreed unto, nor perſon engaged in it, ſo much as by promiſe. 


And in caſes of conſpiracy agaigſt.the Lives of Kings there were ſome 
this way, it is but juſt; and otherwiſe the Court are at liberty wu al 


” 


Statutes made, that very words and communication ſhould berepiited T rea». 
ſon; but all tepealed; or expired; 7 | „ 

And not thought fit by wiſdom of Law- makers (having indiſputable 

power to make Laws) to be revived ſince the days of Queen Mary. not- 
Wichſtanding thoſe very many Treaſons hatched and deſigned againſt Queen 
. ß 8 | 

If in the highef point of Treaſon, communication be not Treaſon 
againſt lawful Princes, certainly an affection, where the offence (ſuch as 
it is) is of afar inferior nature of itſelf, ſo it had a far inferior object, or 
1 concerning whom ſuch diſcourſe was holden. 


, \ 


vurthly, As to my ſuppoſed. correſponding with the King, the Lord 


Hopton, and the Earl of Cleveland, (if true) it was ſo long ſince, as that it 
falls not within compaſs of this Court's Commiſſion to try, being confined 
to infant matters go year old, and my charge not exhibited to the Court of 
1 ice, before Monday the 15th of July. My laſt letter received from 

ord Hapton, bears date at the Hague, 18th or 28th of June, and was re- 

ceived in two days into Suſſex. * 1 . 

Fifihly, As to the drawing, ſigning, or ſealing of the engagement, it 
conſiſts of ſeveral branches. = Ne 

That de facto I did it, and muſt not deny it, becauſe I have confeſſed it, 
which was more than needed, to them who knew it without enquiry; for 
J dare aver, that they had their inſtrument by them employed, and 
cherith'd in betraying me to it: And have ſome years paſt had a man in 
my boſom to watch me and my motions, which I did affirm to the Lord- 
Preſident, and he not denied it, but ſaid, it was no more than did become 
any State to do, who had ſo much cauſe to hold an active man in ſuſpect, 
as they had me, having never come in, and laid down the Cudgels, but 
held to my principles, and was feady upon every occaſion to take fire. 

And this I will prove, if I have legal (or becauſe that word is worn out 
of uſt), fair dealing from the Court. And, | 

Out of that I may juſtly infer, what will be viſible enough, that it is 
the State's Act, and but my Conſent, and they in no danger of me, but. 
that I ſhould preſerve mylelf from their new Laws ; into the lapſe of 
which I was not otherwiſe, or by any other action fallen. 

As to the parts of it, e 

1. It conſiſts of an Oath of ſecrecy. 

2. An owning of King Charles II. to be ſuch, 

3- A reſolution to endeavour to make him ſuch. 

4. Acrimination of the State, under the names of rebels, and oppoſers, 
who would not have him to be ſuch. 

3: $37 To theſe, as they are rankd, | 

The Oath of ſecrecy hath relation only as to the not diſcovering the co- 
engagers in that reſolution, and the reſolution itſelf being not Treaſon, 
the Oath of keeping ſecret that reſolution is not greater than the thing 
reſolved. 

1. The thing reſolved was to endeavour, but was not an actual endeavour- 
ing. 
1 If it were an actual endeavouring, yet it can only be ſuppoſed, that it 
muſt be endeavoured by a war to be levied; and the endeavour to levy a 
war never actually levied, is not Treaſon againſt the King, againſt whom 
only, and his relations, by our old Laws, which are Laws, a Treaſon can 
be committed; and Petty-Treaſon I am not accuſed for. 

That a bare intention, refolution, or engagement to levy a war is not 
Treaſon, I refer myſelf tomy * Lord Cote; who tells us, (and he is a man 
of credit) in his Book (printed and allowed for Law by the Houſes 
when they were two) that a conſpiracy (and this engagement amounts not 
to ſo much, but rather to an intention only to conſpire) to raiſe a war, * 

hath been ſaid, and fo reſolv'd) is no Treaſon by the + Act of Edw. III. 
until the War levied, as within, or to be reached by thoſe words in that 
Law (Overt Act): and if it were not Treaſon in thoſe words in the origi- 
nal, it falls not within the words of the tranſlation of this new-born Law, 
Viz. by any open deed. 

As to the firſt and third branches of the engagement, which are inter- 
woven, I conclude that neither of them, that is to ſay, neither the Oath, 
nor the Reſolution, are Treaſons either within the old, or the new Laws, 
either in reſpect of the perſons againſt whom, or the progreſs made in the 
thing itſelf. 

2. As to the owning of Charles IT. it falls not within your Law; for 
that it is not a Publiſhing, Proclaiming, or publickly Declaring his Title. 
The words of the Act are, [ proclaim, declare, publiſh, or any way promote] 
which promoting is matter of action more than a private owning. 

And this by the Oath itſelf was not to be publiſt'd, nor could, without 
publiſhing the engagement itſelf, which was contrary to the Oath. 

And though it may be objected, that the raiſing the war could not be 
done, but by publiſhing his Title, and the Engagement at laſt; yet that, 
if it be granted, was no forwarder than an intendment; no more was this 
publiſhing, and being not done, falls not within your Act. 

The erimination of the State is but gueſſed at by implication (for they 
are not named) to be meant, and I believe your Law reaches only to things 
literal, and not conſtructive only ; and for the word Rebels, I hope they 
will not take that to themſelves, and the word Oppoſers is a very inno- 
cent expreſſion, and at the worſt is all but a ſcandal. 

Laſily, Be this engagement what it will, yet the terms upon which I 
ſigned and ſealed it were ſuch, as that it was my act not abſolute, but upon 
condition, and to be undone and avoided, in caſe of the non-co-engaging of 
others, by the State's decoy aſſured to be ready to do it; and at whoſe in- 
e and for whoſe ſatis faction, it was pretended to be deſired at my 

ands. | 

If the Court proceeds by way of Indictment, then I ſhall move, that 
thoſe perſons may be confronted, whom in my Narrative, Examinations 


— 


and Letters I have named; and that I may demand of them, c. 
® Coke 3. Inſt. fol. 14, and 38. + 25 Edw. III. cap. 3. 
4 
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. As allo that Major, Parker may be produced to be Jikewiſe; demanded o, 


as a perſon by me lately, and ſince 


moe lot to-betrayme,. . 
ay 97 n way of Articles, 4a oem, Fab | 


ay *%" 


Sts 


E 


* 4 «# 


1 


by the State, or to be taken upon my motion. 
yo, The 5 N ea 

1. Whether he knows Major Barnard, how long? c. What commu. 
nication and correſpondence concerning me or my actions held between 
them? Whether he knew of the ſuppoſed defign againſt the Ifle of E, and 
of the late engagement? How he knew them, and upon what reaſon, and 
to what end diſcovered to him, and by whom ? | ; 

2. Whether he did inform the State (or any Member of the Council) 
of them, and how long he hath ſo informed ? | 1 

Whether he ever had in his cuſtody the engagement under the hands 
and ſeals, and my letter to Sir Jh Gell? If fo, where, and whether not 
at Graveſend at my being there? Whether he were ſent to watch me, and 
knew of my being there, before my being apprehended ?» | 

The fſawe * . (mutatis mutandis to be propounded to Barnard; 
and 7 20 to him, and to Benſon, Helmes, Aſhley, Smith, as they are 
marked. : 

4. Whether he did propound in both deſigns to me, or I to him? Whe. 
ther I ſought him, or he me? In what diſpoſition he found me, upon the 
time by the Act limited for departure? Ee. 

5. Whether he were real to me in the particulars of perſons, confederates 
or money, ready to engage and to be advanced; and if not, then to what 
end he feigned theſe to me ? | 

6. Whether the letters by him to me produced from Smith, and Thatch 
or Thatcher, were true, or feigned ; and if feigned, to what end, and by 


whom ſet on work ? 


7. Whether he were ſet upon me, to watch my ways and motions? And 
whether he were not promiſed, or did deiign unto himſelf profit for the 
diſcovering of me, and ſuch whom I ſhould bring in? 

8. Whether I fram'd, or ever read the ſaid ſuppoſed deſign ? Or was 
to be de futuro acquainted with it? 

9. Whether he brought, or I ſought Benſon, or Helmes? And whether 
confederates with him, or deſigned upon by him? 

10. Whether my engagement were abſolute, or conditional, and what I 
ſignified at my departure, and upon Barnard's not _—— and where 
Barnard was pretended to be, and where he really was? What promiſe [ 
had concerning the return of my engagement, in caſe Sir Jabn Gel did 
not engage at Graveſend? _ | : 

11. Whether copies of Letters weekly ſhewed to me were real or 
feigned ? And if feigned, why pretended to be real ? 

12. Whether there were really any Azntiſh, Dorſet, or Buckinghamſhire 
men, and who, confederates? &c. | 

Theſe preparations formerly made in rough notes, were tranſcribed and 
put into form, and finiſhed the 8th day of Fuly 1650, by God's good aſſiſt- 
ance; notwithſtanding my abundant diſadvantages of cloſe impriſonment, 
and want of Books, or Advice; and I commit and ſubmit the iſſue to God, 
whom ] beſeech to fortify my ſpirit, and enlarge my underſtanding, when 
they ſhall come to be made uſe of; myſelf reſolving to be the Law's Con- 
feflor while I live, and (if called to it) to be the Law's Martyr, when I 
jade the hand of the impending violence, under the ſpecious name of 

uſtice. 
Sed terras Aſi æa religuit, 
& 


Judica me, Domine, ne in furore, &c. 
Eus. ANDREWE. | 
8. 7. 2. 1650. Domini. 


His Exceptions to his Triers. 

John Hurſt, Eſq. a man who hath had his hand in blood, viz. Mr. Bar- 
tin Hazelrigge in a due], for which arraigned, &c. 

A perſon trying, viz. a Juror, and in this way of Trial he is ſuch, 
ought to be a Freeman, viz. not in perſon, but in his pre-judicating 
opinion ; which he is not, having publiſhed that the Reſpondent was the 
greateſt Traitor in England, and that there was enough under his hand to 
hang him the Reſpondent. | 

Sir William Roe, Captain John Stone, two of my Triers; were employed 
to examine the Reſpondent, on the 24 of Fuly 1650, and brought with 
them all the evidence againſt him; and therefore in their capacity of my 
Triers, by the rule in challenges, they are challengeable, and incapable 
to ſit. 

But no regard was had to any of his Exceptions, or any Anſwer returned 
to his Queſtions ; and he was ordered to be beheaded. 


The laſt Speech of Col. Euſebius Andrewe, en the Scaffold Ul 
Tower-Hill, Auguſt 22, 1650. 


HE Lieutenant of the Tower delivering the Colonel to the Sheriff, ſaid, 
He had brought him thus far on his journey. The Colonel replied, 

I hope I ſhall neither tire in the way, nor go out of it. | : 
When he came on the Scaffold (killing the block) he ſaid, I hope there! 
no more but this block between me and Heaven, After he had been ſom- 


| while on the Scaffold, he ſpake to the people as followeth: 
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Chriſtian Gentlemen and good People,  , 

Your Fance here this day is to ſee a ſad ſpectacle, à man brought in 

a moment to be unmann'd, cut off in the prime of his years, taken from 
going ſervice to Himſelf, his Friends, the Com- 


-reat cauſe ; and though, truly, if my general known courſe of life were 
uired into, I may modeſtly ſay, there is ſuch a moral honeſty, as ſome 
may be ſo forward as to expoſtulate, why this 2 judgment is fallen 
en men But know, I am able to give them and myſelf an anſwer; and 
out of this breaſt, to give a better account of my judgment and Execu- 
tion, than my Judges themſelves, or you: It's God's juſt diſpleaſure to- 
waßds me, for ny fins long unrepented of; many judgments withſtood, 
and mercies flighted ; therefore doth my gracious Father chaſtiſe me with 
this correction, that he may not loſe me; and I pray you aſſiſt me with 
your rayers,. that this rod may not be fruitleſs: that when under his 
rod I have laid down my life, by his ſtaff I may be comforted, and re- 
ceived into Glory. | | | 
I am very confident, by what I have heard ſince my ſentence, there are 
more exceptions made "_ the proceedings. againſt me, than ever I 
made; my Triers had a Law, and the validity of that Law is indiſputa- 
ble for me to ſay againſt it, or to make a queſtion of it; I ſhould but 
ſhame myſelf and my diſcretion. In the ſtriftneſs of the Law, ſomethin 
is done by me, that is appliable to ſome clauſe therein, by which I ſtand 
condemned; the means by which I was brought under that interpretation, 
of that which. was not in myſelf intended maliciouſly, being teſtimony 
given by perſons whom I pity, fo falſe, yet ſo poſitive, that I cannot 
condemn my Judges for paſſing ſentence againſt me according to legal 
Juſtice; for equity lies in higher breaſts. For my accuſers, or rather be- 
trayers, pity, and am ſorry for them; they have committed Fudas's 
other 
people ſo happy, they may be taken up betimes, before they have drunk 
more blood of Chriſtian men, poſſibly, leſs deſerving than myſelf. 

It is true, there have been ſeveral addreſſes made tor mercy, and I will 
lay the obſtructions to nothing more than my own fins ; and ſeeing God 
ſees it fit, (I having not glorified him in my life) I ſhall do it in my death, 
I am content, 

I profeſs, in the face of God, particular malice to any one of the State 
or Parliament, to do them a perſonal injury, I had never; for the cauſe 
in which I had a great while waded, I muſt ſay, my engagements and 
purſuance in it, hath laid no ſcruple upon my conſcience ; it was upon 
principles of Law, whereof I am a Profeſſor, and upon principles of Re- 
ligion, my judgment rectified, and my conſcience ſatisfied, that I have 
purſued theſe ways; for which (I bleſs God) I find no blackneſs upon 
my conſcience, nor havel put this into the bead-roll of my fins. 

[ preſume not to decide controverſies, I defire God to glorify himſelf in 
proſpering that fide that hath right with it, and that you may enjoy peace 
and plenty here, when I ſhall enjoy my God, 

In my converſation in the world, I do not know where I have an ene- 
my with cauſe, or that there is a perſon to whom I have regret ; but if 
there be any whom I cannot recollect, under the notion of Chriſtian men, 
I pardon them as freely as if I had named them ; yea, I forgive all the 
world, as I deſire my heavenly Father for his Chriſt's ſake to forgive me. 

For the buſineſs of Death, it is a ſad ſentence in itſelf, if men conſult 
with fleſh and blood : But, truly, without boaſting I ſay it, or if I do 
boaſt, it is in the Lord, I have not to this minute had one conſultation 
with fleſh about the blow of the Axe, or one thought of it, more than 
my paſſport to Glory. 

I take it as an honour, and I owe a thankſulneſs to thoſe under whoſe 
power I am, that they have ſent me hither to a place, however of puniſh- 
ment, yet of ſome honour, to die a death ſomewhat worthy my blood; 
and * courteſy of theirs hath much helped towards the ſatisfaction of 
my mind. 

1 ſhall defire God, that thoſe Gentlemen in that ſad bead- roll to be 
tried by the High Court of Juſtice, that they may find that really there, 
that is nominal in the Act, An High Court of Juſtice, or Court if High 
Juſtice; high in its Righteouſneſs, not in its Severity: no more clouded 
with the teſtimony of folks that ſell blood for gain. Father, forgive them, 
and I forgive them, as I defire thee to forgive me. 

I defire you now to pray for me, and not give over praying until my laſt 
moment ; that as I have a very great load of fins, ſo I may have the 
wings of your prayers afliſting thoſe Angels that ſhall convey my ſoul to 
Heaven. And I doubt not but I ſhall there ſee my bleſſed ' Furs ig and 
my gallant Maſter the King of England, and another Maſter which I 
much honour, my Lord Capel; hoping this day to ſee Chriſt in the pre- 
ſence of the Father, the King in the preſence of him, my Lord Capel in 
the preſence of them all, and myſelf with them, and all Saints, to rejoice 
for evermore, 

Dr. Swadling. You have this morning, in the preſence of a few, 
given ſome account of your Religion, and under general notions or 
words, have given account of your Faith, Charity and Repentance : 
(then ſpeaking to the ſtanders-by) if you pleaſe to hear the ſame queſ- 
tions aſked here, you ſhall, that it may be a general teſtimony to you all, 
that he dieth in the favour of God. 

(To the Colonel.) Now, Sir, I begin to deal with you ; you do ac- 

knowledge, that this ſtroke you are by and bye to ſuffer, is a juſt puniſh- 
ment laid upon you by God for your former ſins, 
Col. Andrewe. 1 not only not deny it, but dare not but confeſs 
it. I have no opportunity of glorifying God more, than by taking ſhame 
to myſelf; and I have a reaſon of Juſtice for juſtifying God in my own 
boſom, which l have intruſted to yours. 

Dr. You acknowledge you deſerve more than this ſtroke of the Axe, 
and that a far greater miſery is due to you, even the pains and torments 
of Hell, that the Damned there endure, 

Cel. I know it is due in righteous judgment ; but I know again, I 
have a ſatisfaction made by my elder brother Chriſt Jeſus, and then I fay 


it is not due; it's due to me, but acquitted by his mediation. 


2pportunity.of « | 
22 or 9 700 to God. It ſeldom happens but upon very 
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. wrong done by * Officers, or thoſe under 


Dr. Do you believe to be ſaved by that mediation, and no other? I 
Cel. By that, and that only, renouncing all ſecondary cauſes. [ 


( 342 ) 


Dr. Are you truly and unfeignedly ſorry before God, as you appear 
to us, for all theſe fins that have brought you hither ? | 
| Gol. I am forry, and can never be ſorrowful enough, and am ſorry 


that I cannot be more ſorry. al 


Dr. If God ſhould by a miracle, not to put you to a vain hope, but if 
God ſhould, as he did to Hezetiab, renew your days, what life do you 
reſolve to lead hereafter ? 10 

Col. It is a queſtion of great length, requires a great time to anſwer; 
men in ſuch ſtreights would promiſe great things; but I would firſt call 


ſome friends to limit how far I ſhould make a vow, that I ſhould not 


make a raſh one, and ſo offer the ſacrifice of fools : but a vow I would 
make, and by God's help endeavour to keep it. l 
Dr. Do you wiſh health and happineſs upon all lawful Authority and 
Government ? Ps 
Col. I do prize all obedience to lawful Government, and the adven- 


turing againſt them is ſinful; and I do not 18 myſelf (whatever my 


judgment be) for my thus venturing againſt the preſent Government ; 
[ leave it to God to judge whether it be righteous ; if it be, it muſt ſtand. 

Dr. Are you now in love and charity with all men? Do you freely 

_— them ? 
Col. With all the World freely; and the Lord forgive them, and for- 
give me, as I freely forgive them. 

Dr. You have for ſome late years laid down the Gown, and took up 
the Sword, and you were a man of note in theſe parts where you had 
your reſidence; I have nothing to accuſe you for want of wv, ms in 
hindering the doing of injuries; yet poflibly there might be. ſome 
ou, to ſome particular 
men; if you had your eſtate in your hands, would you make reſtitution ? 

zl. The wrongs themſelves you bring to my mind are not great nor 


many; ſome things of no great moment; but ſuch as they are, my de- 


. — 


fire is to make reſtitution, but have not wherewithal. 

Dr, It you had ability, you would likewiſe leave a legacy of thank- 
fulneſs to Almighty God ; | tort vg to his poor ſervants, to his lame 
members, to his deaf members, to his dumb members. 

Col. My will hath been always better than my ability that way. 

Dr. Sir, I ſhall trouble you very little farther ; I thank you for all 
thoſe heavenly Colloguies I have enjoyed by being in your company theſe 
three days; and truly I am very ſorry I muſt part with fo heavenly an af- 
ſociate : we have known one another heretofore, but never to Chriſtia- 
nity before; I have rather been a Scholar to learn from you, than an 
Inſtructor. 

I with this ſtage whereon you are made a ſpectacle to God, Angels 
and the World, may be a School to all about you; for though I will not 
diminiſh your ſins, nor ſhall conceal or hypocrize my own, for they are 
great ones between God and myſelf; but I think there are few here have 
a lighter load upon them than you have, if we conſider things well, and 
I only wiſh them your repentance, and that meaſure of faith God hath 
given you, and that meaſure of courage you have attained from God, and 
that conſtant perſeverance God hath crowned you hitherto with, 

Col. His Name be praiſed! 

Here the Doctor prayed with him almoſt a quarter of an hour, after 
which the Colonel turning himſelf again to the people, ſpake as fol- 
loweth : 

One thing more I deſire to be clear in; there lieth a common imputa- 
tion upon the Cavaliers, that they are Papiſts, and under that name we 
are made odious to thoſe of the contrary opinion, I am not a Papiſt, but 
renounce the Pope with all his dependencies. When the diſtractions in 
Religion firſt ſprung up, I might have been thought apt to turn off from 
this Church to the Ramiſb, but was utterly unſatisfied in their Doctrine 
in point of Faith, and very much as to their Diſcipline. The Religion L 
profeſs, is that which paſſeth under the name of Pr ote/lant, though that 
be rather a name of diſtinction, than properly cflential to Religion: but 
that Religion found out in the Reformation, purged from all the Errors 
of Rome, in the Reign of Edw. VI. practiſed in the Reizn of Queen li- 
zabeth, King James, and King Charles, that bleſſed Prince deccaſed; 
that Religion, before it was defaced, I am of, which I take to be Chriſt's 
Catholick, though not the Roman Catholick Religion. | 

Then he turncd himſelf to the Executioner : 1 have no reaſon to quar- 
rel with thee ; thou art not the hand that throws the ſtone : Jam not of 
ſuch eſtate to be liberal, but here is 3/. for thee, which is all J have; 
now tell me what I lack ? | 

Executioner. Your hair to be turned up. 

Col. Shew me how to tit myſelf for the block, a 

After which, his doublet off, his hair turned up, he turned himſelf 
about to the people, and prayed a good while. Before he lay down to 
the block, he ſpake to the people as followeth : 

There is none that looks upon me, though many faces, and perhaps 
different from me in opinion and practice, but hath ſomething of pity in 
it; and may that mercy that is in your hearts, fall into your own bo- 
ſoms when you have necd of it: and may you never find ſuch a block of 
ſin to ſtand in the way of your mercy as I have met with. ; 

I beſeech you join with me in Prayer. Then he prayed, leaning on 
the Scaffold, half a quarter of an hour. Having cone, he had ſome pri- 
vate conference with Dr. Swadling ; then he taking his leave of the She- 
riff and his friends, kiſſing them, and faluting him next him, he pre- 
pared himſelf for the block, kneeling down, ſaid, let me try the block; 
which he did. After caſting his eyes, and fixing them very intentively 
above, he ſaid, when I ſay, Lord Jeſus receive me, Executioner then do 
thy office. Then kiſſing the Axe, he lay down, and with as much un- 


| daunted, yet Chriſtian Courage as poſſibly could be in man, did he ex- 


poſe his Throat to the fatal Axe, his Life to the Executioner, and com- 
mended his Soul into the hands of God, as into the hands of a faithful 
and merciful Creator, tkrough the meritorious paihon of a gracious Re- 
deemer. Saying the fore- mentioned words, his head was ſtricken oft at 


one blow. 
Vera copia exam, 


He died very reſolutely “. 


* Mr. Whitlock in his Memorials, page 473, ſays, The High Court of Juſtice (afterwards) proceeded againſt Sir 7/7 Cell, and he was ſentenced by the High Court, for 


Miſpriſion of High-Treaſon, to forfeit his Eſtate, and to be impriſoned during his Life. 


Page 474. Capt. Aſpley was ſentenced by the High Court of Juſtice to have his Head cut off, and one Benſon to be hanged, for conſpiring againſt the Commonwealth, in 


the treaſonable engagement of Col. Andreave. 


Mr. Benſon was executed at Tyhurn (the 7th of Ofober 1650,) according to the Sentence of the High Court of Juſtice j but in regard that Capt. Aſalq only ſubſcribed the 


engagement, but acted nothing in it, he was pardoned by the Parliament. 
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Of the 12th day of Faly, 1652, ah Indictment of Peijuly was delivet- 
dictment was as followeth : 


- London. . Be it remembered, that at the genefal Quarter-Seffions 
of the public Peace holden. for the City of London, at the Guildhall 
of the ſame. City, on Monday the 12th day of July; in the year 
of our Lord one thouſand ſix hundred and fiſty-two, befote John in 
tick, Mayor of the City of London, Thomas Ht 

bonas Foot, ' Aldermen of the ſame City, and others their Fellow- 

uſtices, aſſigned to keep the publick Peace in the City aforeſaid ; and al- 
io to hear and determine divers felonies, treſpaſſes, and other miſdemea- 
nors committed within the ſame City; by the Oaths of Robert Dawkes, 
122 Harvey, William Pitcher, Pelham Moore, George Boddington, Thomas 

. Ruthorn, Samuel Coleman, Richard Payn, John Drafyate, 


rolaffe, Richard Bartholomew, John Robinſon, Robert Ali mgton, 


Robert 
ilmer, good and lawful men of the City of London, then and 


and Thomas 


there ſworn, and charged to enquire for the Keepers of the © np Moat fent 
King of Scots. Nor did the ſaid Lord Craven take the ſaid Petition, or 


England, by the Authority of Parliament, and the Body of the City afore- 
aid, it is preſented that the Bill following is true. 


Londin, ff. The Jurors for the Keepers 6f the Liberty of England, by 
authority of Parliament, upon their Oath do prefent, That Richard 
Fuuleo er, of Wiftbury, in the County of Southampton, Gent. not having 
the fear of God before his eyes, but moved and feduced by the inſtigation 
of the Devil ; and minding and endeavouring to bring the Right Honour- 
able William Lord Craven, Baron of Hamp/tead- Marſhal, in the Count 
of Berks, in danger of the loſs of his life, and of the ſequeſtration, confiſ- 
cation, forfeiture of all his Lands, Goods, and Chattels within this Com- 
monwealth of England; the 1oth day of February, in the 72 7 of our Lord 
God, one thouſand ſix hundred and fifty, at the Pariſh of Mary-Stainings, 
in the Ward of Cripplegate, London, before Samuel Moyer, Eſq. James Ruf- 
fel, Eſq. Edward Winſlnw, Eſq. Jeſias Barners, Eſq. and Arthur Squib, 
Eſq. then being Commiſſtoners for compounding with Delinquents, and for 
managing of all and every the Eſtates of Delinquents, and Pepiſb Recuſants, 
that the x 5th Day of April, in the ſaid Year of our Lord, One thouſand fix 
hundred and fifty, were, or then after ſhould, be under fequeftration, did, 
upon the Holy R corruptly, wilfully, falſely, and maliciouſly, 
of his own proper act, confent and agreement, ſwear, and upon his cor- 
poral Oath before the Commiſſioners aforeſaid, on the ſaid roth day of Fe- 
bruary, in the ſaid Year, one thouſand fix hundred and fifty, then having 
power to adminiſter the ſaid Oath, then and there depoſe concerning the 
{laid Lord Craven, in theſe Engliſh words following; that is to ſay, that 
about a fortnight before the concluſion of the Treaty at Breda, the Lord 
Craven, the Queen of Bohemia and her two Daughters came to Breda to 
the Scots King Charles, and went not thence till the King went to Hon- 
facrdike, a houſe of the Prince of Orange. That during that time, this 
Informant ſaw the Lord Craven divers times in preſence with the ſaid 
King, and every Day with the faid King at the Court there, he 
being there with the Queen of Bohemia, and her two Daughters, to 
take their leave (as they ſaid) of the King of Scots, before he went to 
Scotland. That ſeveral Officers, about thirty in number, made a Peti- 
tion to the ſaid King, to entertain them to fight for him againſt the 
Commonwealth of England, by the name of barbarous and inhuman Re- 
bels either in England or Scotland for the recovering of his juſt rights, and 
reinſtating him in his Throne ; and deputed this Informant and Colo- 
nel Drury to preſent the ſaid Petition, who indeed drew the fame. That 
when this Informant and ſome other Officers came to the Court at Breda, 
intending to preſent the ſaid Petition immediately to the * hand; 
but finding the Lord Craven very near to him, likewiſe the Marquis of 
Netucaſtle (who preſented his brother Sir Charles Cavendiſh, to kifs the ſaid 


King's hand the ny before the ſaid King's departure, who this In- | 


formant ſaw kiſs the King's hand accordingly ;) the Lord Wilmot, the 
Earl of Cleveland, the Queen of Bohemia, the Lord Gerrard, &c. and a 
great buſtle of buſineſs; this Informant, with Colonel Drury, applied 
themſelves to the Lord Craver, intreating him to preſent the Petition to 
the Queen of Bohemia, to preſent it to the King of Scots. The faid Lord 
Craven taking the Petition and reading the fame, chearfully ſaid to Colonel 
Drury and this Informant, There is the Queen of Bohemia, deliver it to her, 
and I will ſpeak for you. Upon which they applied themſelves to the ſaid 
Queen; and ſhe preſented the Petition; after which, the King of Seors, 
the Lord Craven, the Marquis of Newcaſtle, and the Queen of Bohemza, 
with ſome other Lords, went into a withdrawing Room, where this In. 
formant and company could not enter. But the Lord Craven came forth 
of the withdrawing Chamber, and told this Informant and Company, 
That they ſhould receive an Anſwer from the Queen of Bohemia to their Peti- 
tion, and that he had ſpoken to the Queen of Bohemia in their behalf: who 
afterwards came and told this Informant and company, that ſhe had deli- 
vered their Petition, and that the King had taken order for it. The next 
Morning at three of the clock, the King departed, but this Informant 
and Company had their quarters ſatisfied by the Princeſs of Orange, ac- 
cording to the ſaid King's order upon their Petition; and thereby to en- 
able them to follow the ſaid King in the proſecution of thofe wars againſt 
the Parliament of England, which was the effect of their aforeſaid Peti- 
tion: That this Informant ſaw the Lord Craven very often and familiar 
with the ſaid King, and enter with the ſaid King into the withdrawing 
Chamber, and ſtaid there the laſt Night the ſaid King was at Breda, very 
late: which ſaid Oath was, the {aid 10th day of February, in the vear of our 
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ed to the Grand-Jury at Guildball, London; the Copy of which In- 
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Lord one choufand fix hundred and fifty, at the Pariſh and Ward afgy 
ſaid, reduced itito 13 and taken before the ſaid Commiſſioners. then 
2 ſufficient and lawful power to adminifter the ſaid Oath, and to take 
he teſtimony and depoſitions of witneſſes upon their Oaths in ſuch Caſes, 
Whereas in truth neither did the ſeveral Officers; or any Officer make 
Petition to the ſaid King, to entertain him or them, to fight for Th 
againſt the Commonwealth of England: Nor did ſeveral Officers o 
any Officer; make a Petition to the ſaid King to entertain him or them. to 
fight for him againſt the Commonwealth of England, by the name of ber. 
barous and inhuman Rebtls, either in England or Scotland; for the recover- 
ing of his juſt Rights, or re-inſtating him on his Throne: nor deputed 
he the faid Richard Faulconer, and Colonel Drury, to preſent the ſaid pe. 
titiony in the faid Oath mentioned; nor did the faid Richard Favlcony 
with the ſaid Colonel Drury, apply themſelves to the ſaid Lord Cray, 
intreating him to preſent the ſaid Petition to the ſaid Queen of Bohenig 
to preſent it to the faid King of Scots. Nor did the ſaid Richard Fanless 
with the faid Colonel Drury, intreat him, the ſaid Lord Craven, to pre. 
ſent the ſaid Petition to the ſaid Queen of Bohemia, to preſent it to the fad 


read the ſame 5 nor ſaid unto the ſaid Richard Faulcener and Colonel 
Druty, There is the Queen of Bohemia, deliver it to her, and I will fp 
for you. Nor did the faid Lord Craven tell the ſaid Richard Faulconer and 
company, in the faid depoſition mentioned, that they. ſhould receive an 
anſwer to their ſaid Petition, or that he had ſpoken to the Queen of Bohe. 
mia in their behalf; as the ſaid Richard Faulconer in and by the ſaid 
ſition hath depoſed. And fo the Jurors aforefaid, upon their Oath 
aforeſaid, do ſay, that the ſaid Richard Faulconer, in manner and form 
aforeſaid, corruptly, wilfully, falſely, and maliciouſly, of his own proper 
act, confent and agreement, did commit wilful, falſe, and corruyt Per. 
Jury to the great diſhonour of Almighty God, and to the great damage 
ofs and infamy of the ſaid Milliam Lord Craven, and in eontempt of the 
Laws'of this Commonwealth; to the evil example of all others in the like 
caſe offending, and againſt the publick peace, &c, 
SADLER, 


This Indiftment, upon the Teſtimony then produced upon Oath, was accord. 
mgly found by the Grand Jurys Pr * 5 accor 


The ſame day that this Indictment was found, Colonel Drury, who had 
given Evidence to the Grand Jury, repaired to J/hitehall, to Captain Bi- 
ſhop (having been formerly examined by him concerning the Lord Cra- 
ven, and told him, that as he was that morning going down Holborn- 
hill, he was ferved with a Subpœna to appear that day at Guildhall, Londmn; 
and that he was examined there concerning the Information given by Fawl- 
coner againſt the Lord Craven: and that after he was ſworn before the Lord- 
Mayor, he gave the fame Evidence to the Grand Jury, which he had for- 
merly given to Captain' Biſhop upon his examination. Whereupon the 
ſaid Captain Bop took the Writ under ſeal out of his hand, with which 
he was ſerved to appear, and ſaid to Dury, How durſt you be examined 
againſt the Commonwealth, and not acquaint me firſt therewith ? And 
faid further, Mr. Mayor (meaning the Lord-Mayor) had better have done 
ſomething elſe than to have ſuffered that Indictment to be found; and 
immediately calls for a Meſſenger, and commits the ſaid Drury to the Cul- 
tody of one Middleton, a meſſenger to the Council of State; who forth- 
with carried Drury away Prifoner into the Strand, to the houfe of the ſaid 
Middleton, where the ſaid Drury was kept by him in ſtrict cuſtody, from 
Monday that the Indictment was found, and the Seſſions begun, till Satur- 
day, that the Seſſions was paſt ; by which reſtraint of Drury, who had 
Faulconer's own hand- writing to produce againſt himſelf ; and being other- 
wiſe the moſt material witneſs againſt * ex there could be no further 
proſecution upon that Indictment that Seſſions. 


In Micbael- Term, courſe was taken to remove the Indictment by a Cer- 
tiorari into the Upper-bench, to the end the ſaid Faulconer might be out- 
lawed for Perjury. The Record being accordingly removed, a Capias 
in order to an Outlawry was taken out againſt the (aid Faulconer, who for 
ſeveral Seſſions before had refuſed to appear. At laſt the ſaid Faulconer was 
taken upon the ſaid Capias, and carried to Newgate, where he lay for ſome 
time, but would not appear, nor plead to the Indictment; whereupon 
the Proſecutors for the Commonwealth were enforced to move the Court 
for a Habeas Corpus, to bring him to the Bar, that he might be enjoined 
to plead ; and accordingly the Court required him to plead ; whereupon 
he pleaded Not guilty to the Indictment. 


In Hillary-Term following, a day was appointed for Trial upon the 
Indictment, at Guilaball, London, before the Lord Chief- Juſtice Roll, 
where the ſaid Captain Biſbap and Faulconer appeared with their Counſel 
and Witneſſes; and Mr. Ruſt th alſo appeared in behalf of the Com- 
monwealth with Counſel and Witneſſes, and had given in the Record 
to have the Jury called: but it ſo fell out, that a perſon of Integrity then 
in Court, who had gotten certain knowledge when and where the ſaid 
Oath was taken, gave Mr. Ruſhworth notice, that the Oath given to Faw- 
coner, was adminiſtered unto him at Hhiteball in Aiddleſex, and not at 
Haberdaſhers-hall in London; and therefore the place being miſlaid in the 
Indictment, a London Jury could not find a fact done in Middleſex : where- 
upon Mr. Ruſbtforth immediately withdrew the Record for that time, and 


gave a ſtop to the Trial. 
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No time was miſeſpent to recover this Miſtake; for within two Days a 

new Iadictmen Was drawn, and preferred to the Grand Jury in Miduie- 

Arie Ma beiog Peremän, where the Indictment was found; 

weth : » | 2 
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Hillary Term, 1652. 7 | I” 
time, that is to lay, upon Tueſday next after the 
Mary, this ſame Perm, before 


Keepers of the Liberty of England, by Authority of Parliament, in | 


the Upper-Bench at Feta, by the Oaths of twelve honeſt and lawful 
ry it is preſented, That Richard Faulconer, late of Weſtbury, in the 
County of Sputhampron, Gent. not having the Fear of God before. his 
-Fyes, but moved and ſeduced by the 1 nſtigation of the Devil; and mind- 
ing and endeavouring to bring the Right Honourable Milliam Lord Craven, 
Baron of Hampflend- Aartal, in the County of Berks, in Danger of. the 
Loſs of his Life, and of the Sequeſtration, Confiſcation, and Forfeiture of 
al his Goods and Chattels, Lands and Tenements, within this Common- 
wealth of England; the roth Day of February, in the Year of our Lord 


od, one thouſand fix hundred and fifty, at Mhiteball, in the Pariſh of 


fartin: in the Ficlds, in the County of Middleſex, before Samuel Moyer, 
Eſq. James Rufſel, Eiq. Edward Winſlow, Eſq. Fofias Barners, Eſq. and 
Arthur Sguib, Eſq. then being Commiſſioners for compounding with De- 
linquents, and for managing of all and every the Eſtates of Delinquents, 
and Popiſh Recuſants, that the 15th Day of April, in the ſaid Year of our 
Lord God, one thouſand fix hundred and fifty, were, or then after ſhould 
be under Sequeſtration, did, upon the Holy Evangeliſts, corruptly, wil- 
fully, falſely, and maliciouſly, of his own proper Act, Confent, and 
Agreement, ſwear, and upon his corporal Oath, before the Commiſſioners 
atcreſaid, on the ſaid 1oth Day of February, in the ſaid Year one thouſand 
ſix hundred and fifty, then having ſufficient and lawful Power to admini- 
iter the ſaid Oath, and to take the Teſtimony and Depoſitions of Wit- 
neſſes upon their Oaths in ſuch Caſes, then and there depoſed, That ſeve- 
ral Officers, about thirty in Number, made a Petition to the Scots King, 
Charles, to entertain them to fight for him againſt the Commonwealth of 
England, by the Name of barbarous and inhuman Rebels, either in England 
or Scotland, for the recovering of his juſt Rights, and le- inſtating him in 
his Throne. And did- alſo then and there, corruptly, wilfully, falſely, 
and maliciouſly, before the ſaid Commiſſioners, ſwear, that the ſaid Oſh- 
cers deputed him, the ſaid Richard Faulcener, and Colonel Drury, to pte- 
ſent the ſaid Petition; who, as the ſaid Richard Faulconer, then and there, 
corruptly, wilfully, falſely, and maliciouſly, before the ſaid commiſſio- 
ners did ſwear, indeed drew the ſame; and did alſo then and there, cor- 
ruptuly, wilfully, falſely, and maliciouſly, before the ſaid Commiſſioners, 
ſwear, that he the ſaid Richard Faulconer, with Colonel Drury, ap- 
plied theinſelves to the Lord Craven (meaning the aforeſaid William Lord 
Craven), intreating him to preſent the ſaid Petition to the Queen of Bohe- 
mia, to preſent it to the King of Scots; and did alſo then and there, cor- 
ruptly, wilfully, falſely, and maliciouily, before the ſaid Commiſſioners, 
ſwear, That the faid Lord Craven taking the ſaid Petition, and reading 
the ſame chearfully, ſaid to Colonel Drury, and him the ſaid Richard 
Faulconer, There is the Queen of Bohemia, deliver it to her, and I will fpeat 
for you. And that the ſaid Queen of Bohemia did preſent the ſaid Petition; 
and did alſo then and there, corruptly, wilfully, falſely, and maliciouſly, 
before the ſaid Commiſſioners ſwear, That the ſaid Lord Craven after told 
him the ſaid Richard Fuulconer, and Company, That they fbould receive an 
Anſwer from the Queen of Bohemia to their Petition, and that he (meaning 
the ſaid William Lord Craven) had ſpoken to the Queen of Bohemia in their 
behalf. Whereas in Truth neither did ſeveral Officers, or any Officer, 
make a Petition to the ſaid King, to entertain him or them, to fight for 
him againſt the Commonwealth of England. Nor did ſeveral Officers, or any 
Officer, make a Petition to the ſaid King, to entertain him or them to fight 
for him againſt the Commonwealth of England, by 9s Name of barbarous 
and inbuman Rebels, either in England or Scotland. 
or any Officer, make a Petition to the ſaid King, to entertain him or 
them, to fight for him againſt the Commonwealth of England, by the 
Name of barbarous and inhuman Rebels, either in England or Scotland, for 
the recovering of his juſt Rights, or re-inſtating him on his Throne. And 
whereas in Truth, the ſaid Richard Faulconer, and Colonel Drury, were 
not deputed by the ſaid Officers to preſent the ſaid Petition, in the ſaid 
Oath mentioned; and whereas in Truth, he the ſaid Richard Faulconer, 
with Colonel Drury, did not apply themſelves to the ſaid Lord Craven, 
intreating him to preſent the ſaid Petition to the Queen of Bohemia, to 
preſent it to the ſaid King of Scots, Nor did he the ſaid Richard Faulconer, 
with the faid Colonel Drury, intreat him the ſaid Lord Craven, to preſent 
the ſaid Petition to the ſaid Queen of Bohemia, to preſent it to the ſaid 
King of Scots, And whereas in Truth, the ſaid Lord Craven did not 
take the ſaid Petition, nor read the ſame; nor ſay unto the ſaid Colonel 
Drury, and him the ſaid Richard Faulconer, There is the Queen of Bohemia, 


aver it to her, and I will ſpeak for you. And whereas in Truth, the ſaid 


Lord Craven did not tell him the ſaid Richard Faulcener, and Company, in 
the ſaid Depoſition mentioned, that they ſhould receive an Anſwer from 
the ſaid Queen of Bohtmia to the ſaid Petition, nor that he ſaid Lord 
Craven had ſpoken'to the Quven of Bohemia in their Behalf; as the ſaid 
Richard Faulconer in and by the ſaid Depoſition hath depoſed. And ſo the 
Jurors aforeſaid, upon their Oaths aforeſaid, do ſay, That the ſaid Richard 
Faulconer, in Manner and Form aforeſaid, corrupt]y, wilfully, falſely, 
and maliciouſly, of his own proper Act, Conſent, and Agreement, did 
commit wilful, falfe and corrupt Petjury; to the great Diſhonour of Al- 
mighty God, and to the great Damage, Low. and Infamy of the ſaid Wil- 
liam Lord Craven, and in Contempt of the Laws of this Commonwealth ; 
to the evil Example of all others in the like Caſe offending, and againſt 
the public Peace, &c. 


{The Reaſon wherefore this Indictment did not recite the Oath in hec | 


de ba, as in the former Indictment, but aſſigned the Perjury in the mate- 
rial Parts of the Oath, was by Reaſon it came lately to Knowledge, that 
the original Oath could not be found, and therefore the Oath was to be 
proved by the Entries in the Book of Parliament, and at Haberdafhers- 
Hall, and by the Teſtimony of the Perſons who adminiſtered the Oath, ] 
The next Day after the Indictment was ſound, the Proſecutors for the 
Vor. VII. 


or did ſeveral Officers, 
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Lord Craven moved the Court for a Hiabebs Corpus, to bring Faulcorer to 
the Bar to plead to the Indictment; who being brought into Court; de- 
83 to plead till the next Term; Whereupon the Court made this 

n | | | 
That the faid Faulconer, having now in Court appeared unto the Indic? - 
ment, fhould have Time to plead unto the ſame, until the Beginning of the next 
EO, fo that the Iſſue thereupon may be tried at the Bar in open Court the ſame 
erm. | 5 | K 
W Term.  Paſehi 1652. e OF 

15 Faulconer having all this Vacation neglected to appear, or plead to the 
Indictment, the Proſecutors for the Lord Craven were enforced again 
to move for another Habeas Corpus to bring Fuuleoner to the Bar, to ap- 
pear, or plead to the Indictment; who appearing, deſired longer Time 
to attend his Counſel, which the Court granted accordingly: And the 
ordinary Rules of Court were given unto him for the peremptory Days of 
pleading, or Judgment to be entered againſt him ; and the very laſt Day, 
when the laſt Rule was out; and not before, he pleaded Not Guilty, And 
the Court ordered, "That the Iſſue upon the Indictment of Perjurv againſt 
the Defendant, be tried at the Bar upon Friday on the Morrow of the A 
cenſion of our Lord; arid that the Sheriff of Middleſex do attend Andrew 
Broughton, Eſq. with the Book of Freeholders forthwith z ſo that an in- 
different Jury may be returned between the ſaid Keepers, and the ſaid 


Defendant, to try the Iflue aforeſaid, by Conſent of the Parties on both 


Sides, . 

Mr. Brenghton accordingly appointed the Sheriff to attend him the next 
Day in the Afternoon with the Book of Freeholders; who accordingly 
named the Jury, and Notice was given by the Sheriff, requiring them to 
appear at the Day of Trial. | 

Friday, May 20, 1652. 
HE Jury appearing according to Summons; and Tauleoner being 
brought in Cuſtody, the Evurt proceeded to Trial, and ordered 
the Indictment to be read; which being afterwards opened by Mr, Bryn - 
ten, the Evidence was managed by Mr. Maynard, Mr. Hales, Mr. Twi/- 
den, Mr. Wilde, Mr. Phillips, Mr. Baldwin, and Mr. Drury; who were 
of Counſel for the Commonwealth againſt the ſaid Faulconer. 

Before the Counſel for the Commonwealth proceeded to produce any 
Witneſſes, they offered unto the Court and the Jury fomething in general 
concerning the Indictment. That the Indictment was for the Crime of 
Perjury, wilfully and corruptly committed ; that Faulconer makes an Oath, 
that there was a Petition delivered, in which there was a very ſharp Reflec- 
tion (as he ſwears) upon the Parliament, by the Name of barbarons and inbu- 
man Rebels ; he ſwears he was deputed to deliver it, being drawn by him- 
ſelf and Drury, and ſubſcribed by thirty Officers; that in order to the De- 
livery thereof, they did require the Aſſiſtance of the Lord Craven, that 
he promiſed to ſpeak for them, and brought them an Anſwer : But they 
hoped to prove unto the Jury, that this Oath which Fauleoner did take 
was very falfe, that it was by Deſign, a Deſign for Money ; that the 
Conſequence of it was very notorious, the Ruin of that Gentleman, of 
his Eſtate, Fame and Fortune; that Witneſſes will be produced to prove 
what in Truth the Petition was. There was a Petition delivered, but 
not a Petition to this Effect at all, and Faulcener knew the contrary, We 
ſhall produce what it was, and that under his own Hand, whereby it will - 
appear that there was no ſuch Matter in it as he had depoſed; the Wit- 
neſſes themſelves will beſt ſpeak the Particulars. - 5 

For the opening of ſome things concerning this Oath of Fau/coner,. it 
is to be obſerved, he took this Oath before the Commiſſioners of Haber- 
daſhers- Hall, at Whitehall, and it was there reduced into Writing, and a 
Tranſcript was made of the original ; which Tranſcript was ſent to the 
Council of State, and they ordered the ſame to be reported to the Parlia- 
ment; and being reported there, is entered in the Journal-Book, and 
there remains a Record in Parliament, 1427 

The firſt thing, therefore, inſiſted upon by the Counſel for the Com- 
monwealth, was the proving of a true Copy of Faulcener's Depoſition, in 
reſpect the original was loſt, or rather imbezzled by Faulconer. To prove 
the ſame, 

A Copy thereof was produced in Court, which agreed verbatim with 
that Depoſition of his, which was filed upon Record at Haberdaſbers- 
Hall (the proper Court where it ought to remain): And though that 
upon the File was but a Copy, yet it was filed as Evidence of that Depo- 
ſition he was ſworn unto by them. But this was oppoſed by the Counſel 
for Faulconer as not ſufficient Proof; and thereupon a Copy of an Ordec 
of the Council of State, of March 6, 1650, was produced unto the Court, 
whereby it did appear, that the Depoſitions againſt the Lord Craven had 
been tranſmitted to the Council of State by the Commiſlioners at Huber- 
daſbers-Hall. And it appeared further by the faid Order, that Mr. Attor- 
ney-General was appointed by the Council of State to report theſe Depo- 
ſitions to the Parliament, ſo tranſmitted to that Council by the Commil- 
ſioners at Haberdafhers-Hill, And the Attorney-General being ſworn. in 
Court, did declare, that he reported no other Depoſitions to the Parlia- 
ment, than what he'received from the Council of State; and that the De— 
poſitions produced to him in Court (wherzof the ſaid Faulcomer's was one), 
were endorſed with the Hand-writing of the Lord Bradſhaw, then Lord- 
Preſident of the Council of State; and that the Votes of Confiſcation of 
the Lord Craven's Eitate did paſs upon the Report of the ſaid Depoſitions, 
which he preſented to the Parliament from the Council of State. 

Mr. Fermin, Chiet-Clerk to Mr. Scabel, Clerk of the Parliament, did 
depoſe in Court, That the very ſame Depoſitions ſhewed in Court to Mr. 
Attorney-General, endorſed with the Lord Bradſhaw's Hand-writing, 
were entered in the Journal-Book, as read in Parliament that Day, when 
Mr. Attorney-genera] did make his Report unto the Parliament; which he 
knew the better to be true, for that he received the ſame from the Hands 
of Mr. Scobel, or Mr. Darnel, the Clerk- Aſſiſtant in Parliament, the fame 
Day they were read in Parliament, to be entered in the Journal-Book : 
And that he did enter the ſame accordingly with the Votes of Confilca- 
tion, which paſſed upon the reading of thoſe Depoſitions. And after- 
wards he and Mr. Darnel did examine the ſaid Depoſitions, whereof the 
ſaid Faulconer's was one, after the ſame were lo entered into the Journal- 
Book. 

* And 
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And for the further katiskackion of the Court, be produced the Joutnal | among other ti 
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unto a e4amined I bm ro be 4 true Copy), and faid it was uſual with the 


then read in Court, were the ſame to which the ſaid Faulconer was ſworn 


ſeize, ſequeſter, or ſecure the Lord Craven's eſtate. 


frcers did petition to be entertained to fight for the King of Scots againſt the 


- of the 
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of Parliament, wherein the fai ſitions (and particularly that of Faw/- 
tone) werd entered, S in Court out of the Journal; wheteby 
it did appear that the depoſitiöns of the faid Faxlconer, Kitchingman and 
oy were entered into the ſaid Journal, and did agree verbatim with the 
Copy of | Fanſner's and their depoſitions remaining at Haberdaſbers” Hall, 
and wich the Copy reported by Mr. Attorney-General from the Council 
of "Ftate ch the Parliament: i 
Mr Minu, one of the Commiſſionets at Haberdaſbers- batt, being one 
before whom the ſaid Faplcner was ſworn, did teſtify upon Oath in 
Court, that'the depoſition'of Fault ner produced unto him, and whereupon 
there'wis an endorſcinetit of the Lord Bradfbaw's . hand-writing ; was, as 
| hedidbeJievez-a true Copy of that depoſition to which the ſaid Fauſconer 
was ſworn at I hitehall, for that he findeth his own. hand ſubſcribed there- 


Commiſſioners at Haberduſbert hall, when they take examinations concern- 
ing any Perſon of Quality, to appoint one of themſelves to go from the 
Table to examine the Copy by the Original: but whether, when he ſub- 
ſcribed his name to the Copy 3 unto him, he did examine the ſame 
by the original depoſition before it was ſent for away by the Council of 
State; or afterwards; or by the Tranſcript remaining upon the file as a 
Record at Haberdaſhers-hall, he could not poſitively remember; but con- 
oeives that the Copy, to which his hand is ſubſcribed, as examined by him, 
to be a true Copy, was taken when they had the original in cuſtody ; but 
cannot certainly ſay it. 3 
Mr. Barners, another of the Commiſſioners at Haberdaſbers-hall, before 
whom-alſo the ſaid Oath was taken, did teſtify upon Oath, that to the beſt 
of his remembrance, the particulars mentioned in Faulconer's depoſitions 


y 


i. 


unto by himſelf and the reſt of the Commiſſioners, though he could not 
remember every Syllable and Letter. 200g 3 

Mr. inflow and Mr. Barners were again produced to declare, what they 
did remember concerning this clauſe in the depoſition of the ſaid Faulconer s 
1 2.) That ſeveral Officers, about thirty in number, made a Petition to the 

ing of Scots, to entertain them to fight for him againſt the Commonwealth of 
England, by the name of barbarous' and inhuman Rebels, either in England 
or Scotland, Cc. And thereupon Mr. Winſlow did declare unto the Court, 
that he did well remember that clauſe in Faulconer's depolition when he 
was ſworn thereunto ; but whether the number of Officers were thirty or 
no, he could not tell, but a certain number of Officers were named. 

Mr. Barners did declare the like, but whether the word inhuman was in 
he could not poſitively ſay; but was certain that berbarous Rebels was con- 
tained in that clauſe ; and that when Faulconer was ſworn unto the ſame, 
it was firſt read unto him, and amended in ſeveral places, and then he 
ſwore it to be true. And Mr. Barners ſaid, that be did remember his depo- 
ſition the better, for that himſelf and the reſt of the Commiſſioners had ſe- 
vera] debates upon it at Haberdaſbers- hall, whether they ſhould thereupon 


Having thus traced this Oath of Faulconer s, which was taken at Mbite- 
hall, and brought to Haberdafhers-hall, afterwards brought from Haberdaſb- 
ers-hall back again to Whitehall, and from Whitehall to the Parliament, and 
there entered in the Journal-Book, as the grounds upon which the Votes 
of Confiſcation did paſs; and having withal proved that particular clauſe 
of barbarous and inhuman Rebels, &c. the Counſel for the Commonwealth 
concluded as to that point, and left it to the Jury to judge, and to Faulconer 
to produce the original, which he hath got into his cuſtody, if he can find 
any variance in it from the depoſition recited in the Indictment. 

And to prove that Faulconer had got the original Oath into his cuſtody, 
Mr. Knight, a Witneſs, was produced, who did teſtify upon Oath, that 
being in the company of Falconer he did ſhew him a writing written with 
Captain Brfbop's own hand (ſo far as he could judge one man's hand to be 
Jike another), and that Faulconer's name was ſubſcribed thereunto; and that 
Faulcener told him, the faid Knight, that that writing was the original depo- 
ſition he was ſworn unto againſt the Lord Craven, and which he kept on 
purpoſe to keep Mr: Biſhop in awe ( Faulconer being then in neceſſity and 
want); and that the ſaid Faulconer further ſaid unto him, the ſaid Knight, 
that he had received 20/. for the buſineſs of the Lord Craven, and was to 
have more; but ſaid he deſerved 2000). for what he had done. 

In the next place, the Counſel for the Commonwealth did apply them- 
ſelves to prove the falſity of the Oath (viz. ) That there was no ſuch thing 
in the Petition mentioned by Faulconer in his depoſition, [as that thirty Of- 


Commonwealth of England, by the name of barbarous and inhuman rebels, 
c.] And being to prove a Negative, they applied their proof to a cer- 
tain time and place, which Faulconer in his own depoſition did prove for 
them; for he fwears, that the Petition was delivered the Evening before 
the-King of Scots went from Breda, and that the faid King went away 
the next morning at three a-clock. He ſwears further, that he and Drury 
drew the Petition, and were deputed to deliver the ſame ; accordingly they 
applicd their evidence. | 


Profi as to the Falſity of Faulconer's Oath. 


MN. Horfne! being produced, did teſtify, that the night before the King 

of Scots went from Breda, Colonel Drury, Capt. Briſco, and divers 
others, were with a little ſhort Petition to remember the King of a former 
Petition which they had delivered, that ſome courſe might be taken, that 
their arrears which they owed in the Town might be paid, that their Land- 
lords where they lodged might not ſuffer, for they were not able themſelves 
to pay them; that he went along with them to the great window juſt 
over the moat, and there he, the ſaid Herſnel, did ſet his hand unto the 
fame, and that he was in the Chamber when Drury and Briſcocamein to de- 
liver the Petition, in which there was not a word that concerned any thing, 
but only the relief of their preſent neceſſities. Being aſked by the Court, 


if there were not a mention of barbaraus and inhuman Rebels; he anſwer- | 
| do all the miſchief 1 can. 


Proofs as to the Credit of F aulconer, 024 
JN the next place, the Counſel for the Commonwealth did apply themſclvs 


, not any thing of that nature was in it. He further ſaid, that this Pe- 
tition had reference to a former Petition he was not acquainted withal, nor 
was his hand ſet to the former Petition. | | 

Caprain Briſco being produced did teſtify, that there were divers Gentle- 
men in rene diſtreſs met together in Colonel Drury's Chamber, at the time | 
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| $ Car, II. { 348) 
it was | to draw a Petition to the King; whi. 
that the People of the Town might be reliered and Sas the Petitionen 
might not be left to periſtu s that going to deliver it, they met wick Beche. 
tary Long by the way, who told them it was t no purpeſe, for che 
no moneys come in. Aſterwards the Petitioners had notice the Nigg 
to depart from Breda 5 whereupon they met cogether aguin, and went ite 
the further end of the Gallery, to draw a hore Petition, to put the Riv 
in mind of his Promiſe- to Secretary Long, r de 1 
Town of Brida, that they might be ſatished;' and the Petitioners relieves 
which Paper hie the ſaid-Briſco- delivered to the Sc King, "who threwit 
on a Tabſe; and doing ſoy chey ſtood allamazed, being likely to be leſt in 
diſtreſs; and 2 came in the Lord Craven, whereupon he, the 
ſaid Briſco, having in the —— and knowing him to be z 
lover of Soldiers, he id, Sir, we are a company of 


ke unto him, and ſui | 
poor diſtreſſed Gentlemen likely to be left here-inaniſery+(he ſaid, Vel); 
and the next morning the King went away, without giving any relief unto 
ſuch matter in it as barbarons and inbuman Rebels? He anſwered, that 
read it, and was ſure there mas no ſuch thing in it, the Whole ſèeope of it 
being to relieve their neceſſities, which was the oceaſion"of that Fetitioh. 
Being demanded _ by the Court, if barbarous and inhuman” Rebels were 
not in the Petition ?-he-anſwered;: No, not any ſuch words at all, nor ſo 
much as any mention of the Parliament. 
Colonel Drury was in the next place 1 that being 
at Breda, Lieutenant-Colonel Bardſey, Major Fanlconer, Major Hall, Cap- 
tain Kitchingman, and divers others dame to his lodging, told him that 
they were in a condition of ftarving; and deſired him that he would affiſt 
them to draw a Petition to the King of Scots, to relieve their neceſſities, or 
elſe they muſt periſh ; that the ſaid Drury being in their condition” con. 
ſented unto it, and in his Chamber, in his ſon's paper=-book; the Petition 
was drawn, Major Faulconer writ it with his own hand; which, ſaith Dru. 
ry, I have here to ſhew, and fo preſented the original under Faulemtys 
hand unto the Court: in which Petition (ſaid Drury) we deſired ſome re- 
lief from his Majeſty, ſhewing how we had ſerved the former King, and 
in what neceſſities we were. as br were adviſed to deliver it to Se- 
cretary Long, for that they were told that the King had not a Piſtole to 
relieve himſelf, and it would be a vain thing, ſaid Zong, to deliver it. 
That they followed Secretary Long, and ſolicited him daily for three weeks 
together, and ſtill he put them off; and the day before the King went from 
Breda, they drew a ſhort Petition to mind the King of his promiſe to Se- 
cretary Long, and to deſire that the Inhabitants of Breda that had relieved 
them, might not be undone; that Briſco was deputed with him to deliver it, 
and he accordingly delivered it to the King : that the King laid it down 
upon the Table: in ſteps the Lord Craven; then Captain Briſco, having 
trailed a Pike under the Lord Craven, went to him, and told him there 
were many Gentlemen ready to ſtarve, and deſired him to ſpeak a favour- 
able word to the Queen of Bohemia. To which the Lord Craven anſwered, 
Well, as Briſco then told him. The next morning the King of Scots went 
away, and ſo nothing at all was done for the Petitioners ; that original Pe- 


| tition, which Drury produced unto the Court, of Faulconer's own hand- 


writing, and in the preſence of Faulconer, was publickly read in Court, and 
was as followeth, viz. | 


May it pleaſe your Majeſty, | 8 
6 THE great os we hoe - had of your Majeſty's preſent con- 
on dition hath been the prime cauſe of our long ſilence ; bat now our 
<« neceflities are grown fo great and inſupportable, that we are inforced ei- 
<< ther to petition or periſh: Moſt humbly deſiring your Majeſty, to take 
< into your princely conſideration their extremities, who have been ever 
<« ready to proſtrate their Lives in your Majeſty's Royal Father's ſervice: 
© nor no leſs willing and ready to proſecute the ſame in what your Majeſty 
«* ſhall command: Moſt humbly petitioning your Royal Order, that 
* ſome courſe may be taken for our preſent ſubſiſtence, that our future 
«© endeavours may not be buried in that unavoidable calamity, which our 
1 Tu hath reduced us unto.” RO 

nd we ſhall cordially pray for your Majeſty. 


The Court demanding of Colonel Drury, if the ſaid Petition was Faul- 
coner's own hand-writing ; he ſaid Yea, and looking back upon Faulconer, 
ſaid, he cannot deny it: I did dictate unto him, and Faulconer did write it 
in my Chamber; and that is the * original that was ſo drawn, and be- 
ing fair written was afterwards delivered to Secretary Long: the other 
that was delivered was a memorial, to put the King in mind of his promiſe 
when money came in. And Drury further faid, that when he was ex- 
amined by Mr. Bifbop, he did give in his Examination the contents of the 
firſt and Jatter Petition ; and ſaid, he did expreſs himſelf at that time of 
his Examination by Mr. Biſhop, to the ſame effect which he had now done 
in Court. Being aſked by the Court, if the words barbarous and inhuman 
Rebels were in that firſt petition ? the ſaid Drary anſwered, that Faulconer 
moved to have barbarous and inhuman Rebels inſerted into that Petition ſo 
drawn by himſelf, but was anſwered by the Petitioners, that as they were 
Soldiers of fortune, it was uncivil language, and ſo they would not give 
way unto it. Being demanded. by the Court, who was deputed to deliver 
the laſt Petition, he faid, Captain Briſco was one, in regard he had man 
wounds at Cannon- Froom, that the King might r his caſe the 
more; and that he, the ſaid Drury, was alſo deputed with Briſcoe to deliver 
the ſame, becauſe he was known to the Queen of Bohemia, and ſome other 
perſons of quality, and Faulconer was not at all deputed. Being afked, if 
the Lord Craven was preſent at the delivery of the firſt Petition? he an- 
ſwered No, the Petition was delivered three weeks before: but the Lord 
Craven was preſent when the laſt Petition was delivered, to mind the Ki 
of his promiſe. The ſaid Drury further informed the Court, that after- 
wards Faulconer being diſcontented that he got no money, ſaid, as he was 
going into Town, This is a horrid Thing, that we ſhould be in this caſe, i 
allow a thing they call a King (God damn me). I ill go into England; and 


* 


to offer proof as to the credit of Faulconer. Mr. Nouldridęe of Clements- 
Inn, Attorney at the Common-Law, being ſworn, did teſtify to this 


"reaty of the Sczts King with the Commiſſioners at Breda, and 
1 


purpoſe; 


— — 


RR . . > er ee HE 


LL  * yu 65 HK DO & © 


. ee 2 


Faul- 
lconer, 
THE it 
ad be- 

other 
romiſe 
ex · 
of the 
me of 
done 
bum 
lconer 
ion ſo 
give 
liver 


© greater reward 
* Devil in the middle uf the Street, of which information being mn, 
. ſent to the Juſtice of the Peace in the Town, and had him 


"Mr. Factſon of Petersfield being produced, teſtified, about five 
, Faultener was ranting and drinking of healths, that he did drink a health 
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. 
rut being in his chamber at Clement - lun, about this time 


Lords fit in Council for the King z that he had been ſworn againſt 
Lend Craven, which would bring 4 great deal of advantage to the 
that he had money for the doing of it; and faid, that he had re- 
ready $04. (it was that ſum here mentioned, ſaĩd Mr. Moslaridge, 
of his-remembrance), but Nanlcom ſaid, he did expect a 
3 that the ſaid Faulconer hath been as wicked a man as any 
that he ſpent his Eſtate,” and left the Country, did wicked 
was there : that being at Petersfield; he drank an health to 


England; 
235 — 5 


* 
* 
a 


it | ound 
over to the Seffions for doing of it; but faid, he did not ſec him drink the 
health to the Devil. HEE: 8 


ago, 


to the Devil, and -faid this, I have ſpent my Brother's Eflate and my own ; 
7 will neuen want money, = dn there is any in the Nation, I will get it one 
way or other, and 1 will de ſomething of Infamy to be talked of, thut the name 
of Faulconer Hall never dis. Being aſked in what manner he did drink 
"the health? He anſwered, in the Street, down upon his knees; that he 
was E and thouſands can witneſs it, that he was had before a Juſtice 
RENE me on oe 99 555 | 
| Jane Graham being ſworn, did teſtify, that in May 1647, after the 
Siege at Exeter, it was his fortune to fall into the company of Faulconer, 
and as he was with him in the cellar, he was ſwearing damn him, blood and 
wounds ; takes a two-and-twenty ſhilling piece of Gold, put it into his 
hand, and; ſaid, God damn him, blood and wounds, he would bugger his Soul 
to Hell, and theſe words he uſed frequently to Man, Woman, and Child, 


| bugger, bugger, bugger'; and correct him for it, he would ſay, damn him, 


bleed and wounds, he would do it. Being aſked by the Court, if Faulconer 
did any * upon him ? He anſwered, No, he tas able to deal with as goed 
a man as be. 

Mr. Hughes hath often heard Faulconer ſwear, damn him and ſink him, 
and ſuch wicked expreſſions, 

Mr. Bradley did teſtify, that he heard Faulconer ſay, our Savicur Chri/? 
was a * and a Carpenter's Son, and carried a baſket of Tools after 
his Father. | 

Mr. Dyer being produced, did declare, that Faulconer confeſſed to him, 
that he had ten pound of a man, by procuring one to perſonate Captain 
Biſhop ; it was thus (as Faulconer told him): That a Citizen, as he remem- 
bered Faulconer ſaid, did deſire Faulconer to get Captain Biſbap to do a buſi+ 
neſs for him, which Citizen did promiſe him twenty pound, ten in hand, 
and ten afterwards: whereupon Faulconer ſaid he got one to perſonate 
Captain Biſbop, and to go along with him to the Citizen : which man ſo 
perſonating Captain Biſbop, promiſed the Citizen, upon the account of 
Major Faulconer's good ſervices for the publick, to afford him his beſt 
aſſiſtance in the effecting of what was deſired in his Petition, which 
ſtory Faulconer himſelf told. And Faukoner further ſaid, that Captain 
Biſhop had uſed him ill, in keeping him ſo low in money; that he had it one 
time in his thoughts, as Captain Biſbop came from the Committee-cham- 
ber, through the Guard-chamber, down the ſtairs, to have cut his throat. 
Being aſked by the Court, what money Faulconer had of Captain Biſhop ? 
He anſwered, he paid to Faulconer with his own hands, by Captain Biſbop's 
direction, twenty pound at one time, and about thirty pound more at other 
times, in ſeveral portions ; that Faulconer confeſſed to him he had twenty 
pound afterwards. Being demanded what it was for he gave that money ? 
He ſaid, I will not ſpeak to that, I cannot ſhow ta that. 

Captain Ballard being produced, did teſtify, that about three or four years 
ago, he came to Faulconer s lodging, and ſaw him write a letter in his cham- 
ber, and that he writ it as if it had come from Colonel Burgeſs from Ferſey, 
and ſet Burgeſs's name to it; and Faulconer would have had him, the ſaid 
Ballard, to carry this letter to one Capt. Biſhop that belonged to the Council 
of State, and to ſay he had the letter from one of Bridal, and get ſome 
money of Biſbop for that intelligence mentioned in the letter, of which 
the ſaid Ballard was to have half: but he, the ſaid Ballard, refuſed to go 
with the ſame, knowing it to be unjuſt. | | 

Mr. Powel, a Juſtice of Peace of the County of Middleſex, did teſtify 
to the Court, that this Faulconer was brought before him upon ſuſpicion 
of Felony, and committed, which Mittimus he produced in Court; and 
that afterwards the Lord Chief- Juſtice Rolli did fend for him out of New- 
Priſon to Newgate ; that Faulconer hath a common name for a Robber on 
the highway. | 85 

Mr. * HH Goaler of Aileſbury, did teſtify unto the Court, that the 
ſaid Faulconer, the 20th of March 1648, was committed to Aile/tury Gaol, 
by Sir Thomas Saunders, Mr. Bulſtrode, and two other Juſtices of the 


Peace, upon ſuſpicion of Felony, Robbery and Murder, and tendered a 


Certificate thereof in writing unto the Court, 


The Defence made on the behalf of Faulconer. 


THE evidence being given on the behalf of the Commonwealth, Mr. 
IWindbam, Mr. Latch, Mr. Lechmere, and Mr. Haggat, of Counſel for 
Faulconer, did offer ſomething to the conſideration of the Court, before 
they did produce their Witneſſes; viz. that although it concerns every 
man that Perjury ſhould be puniſhed ;/ for every man's life, liberty, for- 
tune and eſtate 4 upon an Oath, and in theſe times it is ſomewhat 


dangerous if they ſhould be forſworn; ſo on the other ſide, if Faulconer 


be not forſworn, it is but juſt he ſhould be acquitted. That the Council 
for the Commonwealth have endeavoured to prove that there was a Petition, 
but that there was no ſuch words in the Petition as are ſuggeſted, and 


have endeavoured to impeach the credit of Faulconer : that they have pro- 


duced a copy of Faulconer's Oath, which ought not to be admitted; be- 
Cauſe it is but a Tranſcript of a Tranſcript, a Copy of a Copy, brought 
ſrom Haberdafhers-hall to the Council of State, and from the Council of 
State to the Parliament, and there the Copy is entered in the Journal-book. 
And the Witneſſes that have been produced, do not ſwear poſitively to 
the Oath as it is in writing, and one particle may turn the whole ſenſe of 
an Oath ; and though theſe words barbareus and inhuman Rebels were in it, 
yet how it is applied, and how the ſenſe of it falls, it cannot be judged, 


rr came to him; aſked how ſme of his Countrymen 
| a That he aſked Foufconer Where he had been of ſo 
be anfwered, he had been in the Low Countries ;/had ſeen 


{ 


for Perjury * 


— 


— 


* 
th. 


4356) 


but by the original _writig thll, and it concerns the Counſel for the 
Leepers to produce it. Ho it ſhould come into Faulcener's hands, there 
is no account given, but by one Knight, who. ſaith Faulconer ſnewed him « 
thing, which #eviconer ſaid was bis-Lorkzinal] depoſition againſt the Lord 
Craven; but the credit of Knight teſtimony is left to the Jury. It is 
| 9 was examined j but Mr. Vile 


ſworn, that that copy produced in 


doth not poſitively ſay it was examined by the original; when in their 


cuſtody. | * Wb arne. nnd 
That as to the Witneſſes produckd againſt the credit of Faulenerz they 
did hope to counterpoiſe his life to be, as of a man that might be eredited: 
that in the Petition delivered at Breda there is ſomething of thoſe wordsz 
though there be not barbarous and inhuman. Rabel, which was but à nbmi- 
nal thing; yet the proſtrating of themſelves to proſecute the cauſez is 
deſired, may be obſerved ; though the actual words be not there, yet the 
ſenſe doth bear it: that the caſe is ſomewhat hard with Faulconer, whe 
was employed at the Court of Breda as an emiſſary, as a ſpy: and at his 
return in giving an account of his obſervations at Breda, let ſomething fall 
me the Lord Craven, without any deſign in him; and that what 
Faulconer e in his depoſition was with qualifications, as he did 
believe, to his beſt remembrance, and the like. | at 2» 10933 
Hereupon Captain Biſhop was produced on the behalf of Faultoner, as. a 
Witneſs, whoſe diſcourſe was long, and conſiſted of three parts. 
I. It took notice how the Council of State ſent for him from his habi- 
tation at Bri/el, to be employed in matters of great truſt; and afterwards 
wha truſt was repoſed in him and Mr. Scot, in order to the ſafety of the 
ation. ect! aint be 
2. By way of argument on behalf of Faulconer, he did declare what ſer= 
vices Faulcener had done for the Commonwealth, and that Faulconer was 
one by whom this Commonwealth ſat ſafe at this hour, and by whom he 
enjoyed his life: and what an ill requital this was to be thus proceeded 


againſt, 


The third part of his diſcourſe was, to declare what particular deſigns 
the State formerly had in hand, and what deſigns the enemy had againſt the 
State; and what ſervice he did to countermine the enemy in their deſigns : 
the laſt of the three being not (as was conceived) ſo adviſedly ſpoken in 
publick, and which would be more unfit to be in print, ſhall therefore here 
be paſt over in ſilence, as alſo what Captain Biſbop ſaid at large coneern- 
ing the two firſt particulats, in reſpect they are no proofs pertinently to 
be applied, as to the perjury in queſtion, 

An account only ſhall be therefore given what Captain Biſbep properly 
ſpoke as a Witneſs. | 

As a Witneſs, Captain Biſhop ſaid, he had never ſeen Fauleoner in drink, 
or miſbehave himſelf, but ever obſerved him as a ſober man ; that he drew 
Faulconer's information [which Faulconer did deliver as the ſubſtance] and 
that he muſt ſay, that the words [or to that efect] ſhould have been put in, 
and that it was his fault they were not in, and he could not tell but that 
they were in; that the Commiſſioners at Haberdaſbera- hall were deſited to 
come to Mbiteball to adminiſter an Oath to the ſaid Faulconer privately, 
leſt danger ſhould befal the Witneſſes if they were diſcovered,  - . + 

That Hor ſnel was my an Agent for the Prince, and was to receive 
orders from Tom Cook in the Tower, and was ordered to be tried by the High 


| Court of Juſtice: that Colonel Drury was a Papiſt in arms, and being 


brought before him to be examined, ſtill had the Lord Craven in his 
mouth, before he was aſked a queſtion. EY 

The like of ra oh He ſaid, that before Drury and Briſco came from 
beyond ſeas, his Agent gave him notice of their coming, and thereupon 
he laid wait for them, and caught them; that Drury ſaid, when he was 
examined, that he had not a penny of money; that he did not commit 
him to priſon, but toak his parole, and in commiſeration gave him two 
ſhillings and ſix-pence for his ſupper. He ſaid further, that Drury did 
contradict himſelf in what he had formerly informed the Council of State, 
and to that end produced in Court the copy of Drury's Inſormation; which 
being read in Court, agreed with the teſtimony which Drury then gave to 
the ; 6 | | | 


[By way of digreſſion obſerve, That Drury's and Briſco's Informations, 
which Captain Biſhop had taken above twelve months ſince, and which 
tended to clear the Lord Craven, he concealed till this hour that he produced 
the ſame in Court, and never tranſmitted thoſe twa Men's Examinations to 
the Parliament ; though before the Bill of Sale did paſs, he did tranſmit 
Bardſcy's and Kitchingman's Re-examination taken by himſetf, and 
which he apprehended made againſt the Lard Craven.) 


Captain Biſhop further ſaid, that whereas it was objected that Faulconer *. 


had money; he anſwered, that it is great reaſon he ſhould have money, for 


there was a real effect of the ſafety of the Commonwealth by his ſervices: 
that notwithſtanding any thing hath been ſworn againſt Faulconer, he be- 


lieves what he ſwore was truth. 


Captain Biſhop ſpeaking again of Faulconer's depolition, that the words 


| [or to that effect] ſhould have been added; the Court aſked him, whether 


Faulconer gave any directions to expreſs theſe words in his Examination? To 
which Captain Biſhop made anſwer, That the depoſition he made, was the 


# 


ſubſtance of things, and he put it in words, and that | or. to that fed} 


if they were not in, ſhould have been in. The, Court again aſked him, 


if Faulconer did direct him to put in theſe words [or 10 that effett?] He re- 
plied again, he did deliver the whole, as the effect of it. | 


Captain Biſhop being further aſked by the Court, if he were preſent . 


when the Commiſſioners gave the Oath, and took what Faulconer ſaid in 
way of Information ? He anſwered, That he prepared it befare the Commiſ- 
froners were ſent fs and then they had only the admini/ 505 the Oath; 
and ſaid again, J prepared the Information which he made Oat 


*% 
Cl 
- 


-” 


of. Here» , 


upon Mr. Winflow deſired leave to inform the Court, that when he and 


the reſt of the Commiilioners came to Whitehall to adminifter this Oath, 
being ſent tor to that end, the Information was ready prepared by Cap- 
tain Biſhop, ant! having no Regiſter with them, they made uſe of 


Captain Biſhop, being well ſkilled in the uſe of his pen, to write over the 


depoſitien : for though he had prepared the depoſition, the Commiſ- 
ſioners did ſee occafion to alter much of it; and it was writ over again, 
and then read to Faulconer, and atteſted by him, and ſubſcribed unto 
by the hands of all the Commiſſioners then preſent; and the Oath which 


we gave him was this, Whether the depoſition thus drawn, and that which he 


7 


was examined unto, 
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7 v, war the Truth, the ty . 
Mr. Barneys atteffed the hie : chen Captain Bibop fat down. *** \ 


After this Liewtenant-Colonel Fojte was pro who likewiſe fpoke of 


oduced 
very great deſigns; and of matters of State, and chf diſcoveries were made 
_ by Fauleomr; which being not pertinent to the Perjury, mall be here omir- 
ted! but as a Witnels he faid;that Morſuel was formerly an Agent ſor the Prince. 


Phat Fuuleonet was 4 Ham ſbirs man, a Gentleman well-bred, that he 
was an ene 


neſſes produced againſt him ſor their :malignancy, and that nothing could 


de expected to come from them to the credit of Faulconer: that Faulioner 
was ſent over 5 him as a fp 


y into Holland, upon account of his faithfulneſs. 
Lieutenant- Colonel Bar ie Was produced in the next place, on the be- 
half of Fault rr, who tHftified;, that he put his hand to the Petition at 
Breda; that the Lord Craven was Ucfired to deliver it to the King 


of Holla; that it was fitter fot the Princeſs Royal to deliver it, than him - 


ſelf, and ſo returned the Petition again. That the Queen of Bobemia told 
the Petitioners, the King would do for them what he was able; but about , 


four o clock in the morning he went away, and they had no other anſwer: 


that the contents of it was to put the King in mind of his promiſe, that 


ſome money might be delivered to the Petitioners for diſcharge of their 


quarters at Breda. Being aſked by the Court, if there were any fuch ex- 


preſſions in it as barbarois and inhuman Rebels, he anſwered No. Being 
aſked, if to that Petition which Faulconer drew, he would have had barba- 
rous and inhuman Hebels added; he ariſwered Yea, Faukoner did move to 


Faukoner wrote it. | A 
Captain Kirchingman being produced, did teſtify, that a Petition was drawn 


at Breda, and ſigned by him, Faultoner, and others, to be preſented to the 
King of Sts; that it was in purſuance of gaining money to diſcharge 


their quarters, and to enable them to ferve the King, but knows not by 


whom it was delivered; that Secretary Long was to iſſue out money unto 
them, but they never had any ; and in order to the gaining of that money, 
there was another Petition drawn, but by whom delivered he knew not; 
only he ſaw a paper in the Queen of Bobemia's band, which was told him 
was the Petition; and after a quarter of an hour's diſcourſe with the King, 


it · was the firſt Petition which he ſigned, 8 N 
Colonel Deve was produced in Court on the behalf of Faukoner, who 


faid, he knew _— of his birth, he only knew his Father and Mother, | 


that they lived in good faſhion and credit; but how this Faulconer hath been 
brought up, and where he hath inhabited for theſe ten or twelve years, 
he knew not: and that this was as much as he could ſay. 

Michael, an Alchouſe-keeper, was then produced, who ſaid he knew no- 
thing of Feulcener, but that he was a very honeſt man, Faulconer having 
hain in his houſe a year and three quarters; that he knows nothing to the 
contrary, but that he was a good Scholar, an honeſt man, and brought up 
at the Univerſity. © | | | 9 

Captain Mowbrey being produced as a Witnefs, did teſtify, that Anno 
1649; in Anſterdam, he met accidentally with Captain Briſco, who ſaid to 
him and others, Gentlemen, I ſee you are in a ſad condition, I will ſet 
ou in a way to get money; here are Dutchmen taking up Men to go to 

lantations, and you ſhall have twelve ſtivers à· piece a-day, but I will 
warrant you, 1 wil force them to leave you behind: and accordingly they 
received twelve ſtivers a-day, and Briſeo would have had them on ſhip- 
board; but one Church, an agli Gnas, bid them take heed what they did, 
for he ſorved ſome Engliſhmen fo before, clapt them under decks, and receiv- 
ed ſo many fix Dollars a- piece for them, and ſo left them: that he hath 
known Faulconer five years, and he hath behaved himſelf civilly for aught 


he ever knew. N 
Mr. Corey did teſtify fomething to this purpoſe, in reference to Briſco's 


fending men to Plantations ; who ſaid further, he had no more to ſay againſt 


Briſeo, but that he was a man would drink, and ſometimes ſwear, as well 
as other men that are accuſtomed to it : that he knows nothing to the con- 
trary, but that he came to Breda to watt for employment : in the mean 
time, whilft he was there, he did as other men did, ſtrive to ſeek for relief. 
After the Court had with much patience heard Captain Niſhop, and the 
reſt of the Witnefles on the behalf of Faulconer, the Counſel for Faulconer 


ſumm'd up the. Evidence, and left it to the Jury, with fome further ob- 


fervations, vz. 
That though the words barbarous and inhuman Rebels were not in the Pe- 


tition, yet there were words of tender of ſervice, as the King ſhould com- 
mand, ant to proſecute his cauſe, which was the ſubſtance of the thing in- 
formed by Faulcener ; that Captain Bap, and Lieutenant-Colonel Joyce, 
who have teſtified of Faulconer's ſervices, were Witneſſes to be preferred be- 
fore any witneſſes produced againſt Faulconer; that the endeavour is not 
only to eonvict this man, but by conviction and diſabling of his credit, to 
undermine that which hath been acted by the Parliament, upon his teſti- 
mony, and other concurrent teſtimonies, not only in paſſing Votes, but 
in paſſing an Act of Parliament to ſell an Eſtate. 

hat there was nothing objected againſt the credit of this Witneſs, fo 
long as there was any other ſtone to turn, tho' there were other endeavours 
uſed in · Parliament to prevent the fale of the Lord Craver's Eftate ; ſo that 


when all other retources fail'd, they then make uſe of this Indictment of 


Perjury, and ſo hope to undermine the Act of Parliament. Tho' Faulce- 
ner might have ſome extravagance, yet you ſee what his part was to act, to 
diilemble that he was not what he was, and it may be, when he was 
amongſt the God-dammes, and ſuch kind of men, it was his part to be what 
mot conduced to his end [lite themſelves) e for a man, as he was employ- 


ed, muſt twine himſelf into all ſhapes, and tho' not drink a health, yet 


ſometimas hold a candle to the Devil; that they acknowledge the charge in 
part, and would lay it in words, not in ſubſtance, and therefore not ſtrict- 


ly in the letter true, | 
That it was proved that the firſt Petition was to ſerve the King, as they 


formerly had ſerved his Father, and they ſerved his Father againſt the Par- 


q 


to himſcH in ſpending hisEftate, that he was always faith- | 
ful to the Parliament; that he believes Faulconer hath cuff: ſome of the Wit- 


oy 


— _—E 


of Sccts ; | 
that the Lord Craven ſaid he was ho Courtier, yk a Servant to the States 


25. The Talg, Richard Faulconer, 


to others that do not. 
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liament; ſo. their offer muſt needs be, to be entertained to ſerve the King 
againſt the Parliament. 8 EST. © 
That it is a fad caſe, that this man for ſo many ſervices performed by 
him for the Commonwealth, and ſettlements grounded upon bis informa. 
tion, muſt be blaſted here by an artificial Indictment a great while after. 
And if he ſhall, after all this, de convicted of Perjury, it will be a diſcou- 
ragement for all men to undertake the like employment for the future. 
And laſtly, the Counſel for Faulkner did offer, that if there be a mic. 
take in what he hath ſworn, yet it appears not to be maliciouſly or cox. 
ruptly done, and that therefore the Jury ought to find for Faulconer. 


The Reply by the Counſel, on the bebalf of the Commonwealth, again} Faulconer 
| ds i was to this purpoſe following: 

(GENTLEMEN of the Jury, you have heard. the defence that Faulconer 

hath made; we have charged him, that he did take the Oath that was 
ſet down in the Indictment. They fay, F, We have not proved it; 
Secondly, That he did not take it, but did take it in effect; and Third), 
If he did, it was not maliciouſly, nor corruptly : but not one of them hath 
ſaid it is not falſe, no not one of their own Counſel, The evidence that 


| hath been given, for the moſt part, hath been to magnify the ſervice of 


this man, that is now in queſtion before you: we ſhall admit his ſervices 
to be true; but this we ſhall be bold to ſay, that a man that is employed 
beyond ſea, and gives good return of his [uvice in ſome kind, that that 
will not give him licence to make a falſe accufation in another kind: and 


it is no argument to ſay, that becauſe this man was a ſpy beyond the ſea, 


and did good ſervice as a fpy, that therefore he did not give a falſe informa- 


have thoſe words in, but was refuſed it: that he the ſaid Bardſcy read over | tion; in this he muſt not take a liberty to ruin any man by a falſe Oath ; 


that Petition, and ſet his hand to it, and was at the penning of it, and 


his ſervice muſt not excuſe him, if what he hath faid be falſe, | 
As for what Mr. Bijbep ſaid concerning his Oath ; Mr. Br/bop tells you, 


it is his fault if the words [or to that effeft } were not put down; if it were 


not, whoſe fault was it? It was mended by thoſe whoſe judgments and 
con ſciences induced them to it : the Information he took was done by the 
judgment of the Committee, and not by the direction of him that was a 


| Miniſter, a Scribe to write, and not a Judge to dictate and correct. You 


have here two men of unqueſtionable truth and honeſty every way, (mean- 
ing Mr. Winſlow, and Mr, Barners) that fay poſitively, he did ſwear it; 
and God forbid that we ſhould live to that 45 » that any man ſhquld be 
ruined upon a depoſition, taken by the judgment of a Clerk, to ſuch or ſuch 


the delivered it to the King, but they never received any money upon that effect. If we ſhould come to ſuch a piece of Juſtice, that a depoſition to 
neither: that he did not read the laſt Petition at all, nor heard it read; that | fuch and ſuch effect, and that taken by a Clerk, ſhould come to caſt a man, 
| 8 - It is beyond an Oath of Cc. For it is the Judges that muſt ſay, what is the 


effect of an Oath, and not the Clerk that writes it. If a Clerk fhall take 
an Oath, and he ſhall come and fay, it is to this fes, never ſhall any man 
be free from him, that by Perjury will ruin another man. It is proved un- 
to you, it was read over to BREE expreſsly mended in his ſight, and 
ſworn by him, and let the 27 go with the &c. that went before it. 
They objected to our Witneſſes, that Briſco had fold his companions for 
twelve ſtivers a-day : that information had no other foundation, than the 
ſaying of a Dutchmin, that ſaid fo, or of an Engliſhman in a Dutch bottom; 


and what was teſtified, was what was ſaid, and not what was known or 


ſworn. © They objected, that Briſco would ſwear as well as another; that 


takes not off his teſtimony. But what do they 4. concerning their own 
' Witneſs, Bardſey, whom they have produced? | | 


hath ſworn in terminis, 


in effe with Drury, which you will not forget : he ſwore, that when the 


firſt Petition was drawing, it was moved by Faulconer, that the words bar- 
| barous and inhuman Rebels ſhould be put in; b 


ut it was rejected by them that 
N there as a thing uncivil: ſo their own Witneſs concurs with 

As for the depoſition on record at Haberdaſbers hall, which being filed 
there, it is proof of itſelf, which no man may aver againſt, when it is re- 
corded ; we have ſhewed it there, traced it here, brought a copy of it en- 
dorſed with the Lord Bradſbato's hand; ſhal} it be believed that a man ſhall 


be confiſcated and loſe his eſtate, and not ſo much as an Oath taken againſt 


him? It is apparent there was an Oath, and it is hoped you will be- 
lieve that which the Parliament hath recorded, and expreſsly proved by 
the Gentlemen of Haberdaſhers-hall here preſent ; which you will believe 
before any imaginations that can be made on the other fide, | 
"© hey — endeavoured to fay ſomething touching the converfation of 
this man, to uphold his credit ; but, Gen nen of the Jury, you are to 
conſider of the man, what damnable blaſphemy hath come out of his mouth, 
you have heard it. If a man will go ſo high, as to kneel down to drink 9 
health to the Devil, I hope there is no excuſe for that; his good ſervices mult 
not plead for him to comply with Gad. dummes; that will not juſtify him, he 
was not fent to do any ſuch thing. But we have not reſted there; have 
we not proved him a perſonator of other men, a decoy, and things that a 
man ſhould be aſhamed to name: the two-and-twenty ſhillings piece he 
took out, and what baſe wild words he ſpake, not fit to be repeated ? That 
will not be palliated by any ſervice whatſoever. And for that which Mr. 
Biſhop hath ſaid, nothing ſhall be ſaid againſt him, but what appears to you; 
that Mr. B:/hap hath gone beyond a Witneſs : for when he hath done his 
teſtimony, he acteth and manageth the buſineſs, and in that is not equal 
For his ex preſſion, that Faulconer is one of them by 
which the Commonwealth of 2 ſits ſafe at this hour; it is God we 
ſit ſafe by, and not by him: I blame him not for his ſervice, but when we 
are upon a queſtion of truth, I ſay truth and righteouſneſs is beyond all the 
ſervice in the world. 
They ſay my Lord Craven furthered the Petition, and promiſed to ſe- 
cond it, Gentlemen, you muſt diſtinguiſh that which my Lord Craven 
knew, and that which he knew not : There is nat one Witneſs from begin- 
ning to ending, that can ever ſpeak one word, that my Lord Craven new what 


| the firſt Petition was, In that Petition was the expreſſion of venturing their 


Lives, which was three weeks before the latter, which was fingly to defire 
they might have money for their quarters. The firſt Petition had fome 
expreſſions relating to their former ſervice, and ſome expreſſions of their 
readineſs for the future; but that Petition my Lord Craven never ſaw, 
but was delivered to one Lofg three weeks before, and Drury did put it 
down in his depofition, when he was examined by Mr, Biſbep, which 
agrees with that which was read in Court, But 
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Ergland I might juſtifiably do. 
amine it, who ſpent twelve or thirteen large hearings thereupon ; and 
Hill, made his report to the Houſe : but what it was, we never were per- 


lince told me, he made his report quite contra 


James Ruſſel, Edward WWinflow, William Molins, and Arthur $quib, Eſqrs. 
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But the particular time when the latter Petitionz or Memorial; was 


Jelivered, with which the Lord Craven is charged, was the evening be- 
fore the King went from Breda. 
They ſay that here is no corruption proved, and a man cannot be 
ilty without corruption: but certainly he that ſwears a thing that is 
Aſe, it maſt of neceſſity be corrupt. = 
| Faulconer ſwears, that thirty Officers did ſubſcribe the Petition: Doth 
he. bring any one to confirm his teſtimony, or the leaſt colour of evidence 
to what he hath ſworn ? | 
It was further preſſed by the Counſel for the Commonwealth, that the 
ury would diftinguiſh theſe two things, between the Petition framed and 
dictated by Drury, and writ by Faulconer; and that other Petition deli- 
vered the night before the King went from Breda; the firſt is produced, 
proved to be Faulconer's own -hand ; that Petition was three weeks 
before, which begs for maintenance, and proffers ſervice, the copy of 
which was brought forth before any evidence was given by them; for 
Drury upon his examination before the Council of State made the ſame 
known, and which agrees verbatim with that read in Court. So the dic- 
rating of that Petition was by Drury, the writing by Faulconer, the deli- 
very was to Secretary Long, and that was the thing whereof they did ex- 
an account ; but that was not the Petition to which the teſtimony of 
Faulconer at all goes. T hat Petition of which this Oath is ſpoken, and 
to which it is apply'd, is the Petition which was drawn the evening before 
the Scots King went from Breda ; that is the Petition talked of in the de- 
poſition, that is the Petition upon which we pitch; and therefore if in 
that Petition there be none of theſe words, that which he hath ſworn 
unto is falſe : for in that Petition we ſay there was no ſuch words as 
barbarous and inhuman Rebels; nor ſuch words of proffer of ſervice or ma- 
lignity, but a mere deſire of ſupply ; and they have not offered the leaſt 
roof to the contrary. And ſecondly, that it was not promoted by the 
Lord Craven, for the Petition was delivered by them to the Scots King, 
before ſuch time as the Lord Craven came into the room, ſo that my Lord 
Craven was no promoter of the Petition; and had he been a promoter of 
jt, there was no ſuch thing in it, as might give offence: no, not the 
leaſt mention of the Parliament, nor any thing that might offend. And 
whereas they object, that this Oath was not corrupt, the very words of 


for returning from Baniſbment. 
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his expreſſion are very conſiderable, for he doth remarkably fix the words 
in his depoſition, TD fight againſt the Commonwealth of England by the 
name of barbarous and mbuman Rebels: Why would he fix ſuch an em- 
phaſis upon it as. that was? It could not be a bare miſtake : nor the words 
to this effeft, as Mr. Biſhop would have had in, could never have ſerved 
the turn; for to ſay he would fight againſt the barbarous and inhuman Re- 
bels, or to that effect, there is no ſuch effect in the one Petition nor in 
the other. Thea a ſecond thing is, that this Fauioner being, as he de- 
poſeth, the contriver of the Petition, it could not be a mere overſight and 
miſtake in him; and then when he could not have his deſire beyond ſeas 
to get monies; he ſaid; He would come here, ahd do what miſchief be could. 

he Counſel urged further : Gentlemen of the Jury, what is become 
of the original depoſition, it concerns not us to know, no more than the 
original of depoſitions taken in the Country : it lies upon them that are 
for the Oath to make it out. It cannot be preſumed that the Parliament 
would confiſcate a Nobleman's eſtate, and order it to be fold : would they 
enter it into the Journal-book, and make it a record, ſhould it come and 
be tranſmitted from Haberdaſbers-Hall (the proper Judicatory for that 
buſineſs) to the Council of State, and from the Council of State to the 
Parliament, and then not to be a true Oath, or falſe copy? That is not 
to be borne, that a falſe Copy ſhould ſell a Gentleman's Eſtate, that a falſe 
Copy ſhould be recorded to ſtand to all Eternity. 

After the reply was made; every Judge in Court ſpoke what they in 
their judgment thought fit, for the better direction of the Jury: where- 
upon the Jury withdrew, and the next day brought in their Verdict, That 
they found the ſaid Faulconer guilty of the Perjury mentioned in the In- 
dictment. The Order following was thereupon made, viz. 


By the Court: 


The Defendant was this Day brought into Court, under the Cuſtody of the 
Mar ſbal of this Court, upon an Indiftment for Perjury, whereunto he had for- 
merly pleaded Not Guilty; and the Fury thereupon being impannelled, and ſworn, 
found him Guilty of the 4 in the Indictment mentioned : and thereupon the 
ſaid Faulconer is committed to the Cuſtody of the ſaid Marſhal ; there to remain 
until, &c. 


XXVI. The Trial of Mr. JOHN LILBURN, at the Seſſions of the Peace held for 


the City of London, at Juſtice-Hall in the 
and Saturday, the 1 3th, 14th, 15th, and 


Old. Bailey, upon Wedneſday, Thurſday, Friday 
16th Days of July, 1653, for returning into 


England, being baniſhed by Act of Parliament. 


[Written (the chief Part) by the ſaid John Lilburn.] 


Was Counſel or Proctor for my Uncle, George Lilburn, Eſq. and one 
Mr. Fofiab Primate, &c. about a Colliery taken from them in the 
County of Durham, by force and violence, by Sir Arthur Haſſerig; 

which he by his certificate computes to be worth five thouſand pounds 
Sterling per Annum. About which Colliery the ſaid Mr. Primate prefer- 
red a Petition to the Parliament, upon the 23d of December, 1651. in the 
delivery and management of which I appeared, as by the declared Law of 


Which Petition being by the Parliament referred to a Committee to ex- 
upon the 1 5th of January, 1651, new ſtile, the Chairman thereof, Mr. 


mitted to ſee nor to hear read. And as ſome Members of Parliament have 
to, or ſhort of the evi- 
dence which was given in: whereupon the Parliament, the ſaid x 5th day 
of January, voted the foreſaid Mr. Primate's Petition to be falſe, malici- 
ous, and ſcandalous; and that Sir Arthur Haſlerig is not guilty either of 
Oppreſſion or Tyranny, in the Carriage and Proſecution of this buſineſs; 
and that all the Copies of the ſaid Petition (which, relating only to Pri- 
Nate, is not here inſerted) ſhould be burnt by the hands of the Common- 
Hangman. And voted Mr. Primate to pay ſeven thouſand pound, or tolie 
in priſon till he pay it; whichis all his puniſhment. And then the ſame day 
they paſſed certain Votes againſt me, which as they themſelves, by ſpecial 
our of the 17th of January, have printed them, verbatim thus fol- 
ow : 


Reſolved . 


That the Fine of three thouſand pounds be impoſed upon Lieutenant 
Colonel John Lilburn, to be paid to the uſe of the Commonwealth. 
That he be fined two thouſand pounds more, to be paid to Sir Arthur 
Herig, for his damages; and two thouſand pounds more, to be paid to 


four of the Commiſſioners for compounding ; that is to ſay, to each of 


them five hundred pounds for their damages. 
Vol. VII. 


Reſolved, &. 


That Lieut. Col. John Lilburn be baniſhed out of England, Scotland, 
and Jreland, and the Iflands and Territories thereunto belonging; and 
not to return into any of them, upon pain of being proceeded againſt as 
a Felon, and in caſe of ſuch return, ſhall ſuffer death accordingly. 


Reſolved, &c. 


That Lieut. Col. John Lilburn do depart out of England, Scotland, and 
Ireland, and the Iſlands and Territories thereof, within thirty days now 
next coming; and in caſe the ſaid Fohn Lilburn ſhall, after the ſaid thirty 
days, be found within England, Scotland, or Ireland, or the Iſlands and 
Territories thereunto belonging, or any of them, the ſaid Licut. Col: 
John Lilburn ſhall be proceeded againſt as a Felon, and ſhall ſuffer the 
pains of death accordingly, 


Reſolved, &c. 


That the Serjeant at Arms attending the Parliament, do apprehend 
the ſaid Lieut. Col. ohn Lilburn, and bring him to the bar of this Houſe, 
upon Tueſday morning next, to receive the judgment of Parliament afore- 
ſaid, and that Mr. Speaker do direct a warrant to the Serjeant at Arms 
accordingly. 


But being myſelf at the Parliament-door when theſe Votes paſt, and 
underſtanding what they had done, although they ſate (to my remem- 
brance) a good while after candle-light, I ſtaid: and when the Serjeant 
at Arms came forth with his mace, and the Speaker, I ſpoke to him in 
theſe words, or to this effect: Mr. Serjeant, I underſtand the Houſe 
hath this day paſſed ſome Wotes againſt me, in which regard I ſtaid 
on purpoſe, to ſee if you have any thing to ſay to me, Unto which 
he replied, No, Sir, 1 have no warrant yet to meddle with you, and 
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therefore you may go whither you pleaſe. Well, Sir, if you have none 
to-night, I will promiſe you, to wait upon you to-morro morning, to 

ether then you will have any or no. And being as good as my 
word, the next day being Friday, January the 10th, he committed me to 
the cuſtody of his Deputy; Mr. Parſons, where I remained till Tueſay 
morning next (as it was ordered in the laſt Vote) which was January the 
20th; and coming to the Parliament-door, I was , uſhered into the Bar 
by the Serjeant at Arms, having his mace upon his ſhoulder ; where Mr. 

Speaker, as the mouth of the Houſe, expreſſed himſelf in theſe words, or 

to this effect : | * | 5 

Lieutenant-Colonel Lillurn, you are commanded by this Houſe to 

| kneel ;- unto which I anſwered in theſe words, or to this effect; Sir, 
with all Submiſſion to this honourable Houſe, I deſire firſt a little liberty 
to ſpeax. No, Sir, ſaid he, you are not permitted to ſpeak at all, but 

commanded to kneel. Well then, Sir, ſaid I, with all ſubmiſſion, I 

ſtoop unto your ſentence, that you have already paſt upon me, but I can- 

not kneel, | | 

Lieutenant-Colonel Lilburn, ſaid he, the Houſe commands you to 

kneel, Well then, Sir, ſaid I, to be ſhort with you, I. neither can 

kneel, nor will I kneel. Withdraw then, ſaid he; which I did ac- 
cordingly, making them two or three congees at my going out, the which 

alſo I did as I came in. Whereupon, as I was informed, ſeeing that I 
would not kneel at their Bar to receive my ſentence, they voted to draw 
up an Act of Parliament to baniſh me; and paſſed another Vote by way 
of puniſhment, to take off ten days of the time they had formerly given 
me to depart the land in. Altho' upon the Friday at night before, I with 
my Keeper went to the Serjeant's Houſe, and ſpoke to him to this pur- 
poſe: Mr. Serjeant, I underſtand the Parliament fits to-morrow, to chuſe 
the Commiſſioners for regulating the Law, and I know it is their uſual 
manner to command all men that come to their Bar (that they look upon 
as delinquents or offenders) to receive their ſentence at their Bar kneel - 
ing. And truly, Sir, I have no deſire at all to affront them, or to vex 
them more than they are, for I believe they are vexed enough already at 
me. And therefore I beſeech you, oblige me ſo far unto you, as to tell 
the Speaker and ſome other Members, whom you pleaſe, from me, 
That when upon Tueſday I ſhall come io their Bar, to receive their ſen- 
tence, I ſhall not knee], although they ſhould order you with your mace 
at their Bar to knock my brains out: and, Sir, if you pleaſe to give me 
leave, I will render you my reaſon, and it is this : I know when any kneels 
at your Bar to receive a ſentence, the Parliament looks upon that action 
or geſture of kneeling, as a demonſtration of a man's own convincement 
in his own conſcience that he is guilty, and thereby does deſerve ſuch a 
puniſhment as by that ſentence is paſt upon him; the which if I ſhould 
do, I were in my own underſtanding the verieſt rogue in the world, be- 
cauſe my conſcience and ſoul tells me, that I have done no evil, nor broke 
none of the Parliament's Laws, but followed (as by the Laws of England 
I may juſtifiably do) an honeſt, juſt and righteous buſineſs, in a juſt and 
honeſt way, without uſing any baſe or wicked —_— means to lee my 
deſign in it. And whatever Mr. Hill hath reported to the Houſe, I am ſure 
of it, we have fully proved every clauſe and circumſtance contained in our 
Petition, ſave only that clauſe of Sir Arthur Haſlerig's private correſpond- 
ing with ſome of the Commiſſioners of Haberdaſbers-hall. But if we had 
not proved the Petition, there is no Law extant in England to enable the 
Parliament in the leaſt to paſs ſuch a ſentence upon me: and therefore 
for me in words, actions, or geſture, to do the leaſt circumſtance, to 
make the Parliament believe that I in mine own conſcience was convinced 
that they had paſſed a juſt ſentence upon me; I had rather, Mr. Serjeant, 
be cut in ten thouſand pieces, than be ſuch a rogue and traitor to mine own 
liberties and the nation's ; and therefore I beg of you beforchand to tel] 
them as much from me, that ſo they may avoid, if they pleaſe, their 
forcing me on Tueſday next to affront them. And he afterwards aſſured 
me, that the next day, being Saturday, he told twenty or thirty of the 
Members of Parliament of it; ſo that they put the affront upon them- 
ſelves, and not I. But upon the ſaid Tueſday, after that I was withdrawn 
out of the Houſe, and ſet at liberty to be gone as ſoon as I pleaſed, there 
being great ſtore of Citizens, my very good friends, at the door (who 
were perſons that had always faithfully adhered to the Parliament's cauſe), 
with a Petition for the revoking of my baniſhment ; the Petition being 
called for in, was read and debated, but laid aſide, without giving any 
anſwer to the Petitioners. The Copy of which Petition, as ſince it is 
printed in England, thus followeth : 


To the ſupreme Authority, the Parliament of the Common- 
wealth of England, | 


The Humble Petition of many well-affefted People, inhabiting the City e 
London, Weſtminſter, Southwark, and parts adjacent, in behalf e £ 
juſt Liberties of the free People of England, highly concerned in the ſentence 
againſt Lieutenant-Colonel John Lilburn *, 


HumBLY SHEWETH, 


HAT if the manifold ſervices, and extreme ſufferings of Lieute- 
nant-Col. hn Lilburn, in oppoſition to tyranny and oppreſſion, 
and how inſtrumental he hath been in the removal of divers ſorts of op- 
preſſors, his wonderful deliverances, and clear acquitments by legal trials, 
trom all former accuſations, without the leaſt ſtain to his reputation; if 
all theſe could. be forgotten, and that he ſtood in our thoughts, but as the 
meaneſt of well- affected perſons (and ſuch at the leaſt we muſt allow him, 
having in all times adhered to Parliaments), yet in your late proceedings 
towards him, and heavy cenſure upon him, we apprehend our native 
rights ſo much concerned, that we never conceived a greater cauſe of 
ſpeedy application to you for redreſs, than upon this ſad occaſion. 
For certainly it cannot be denied, but if he be really an offender, he is 
fuch by the breach of ſome Law, made and publiſhed before the fact, and 
ought by due proceſs of Law, and verdict of twelve men, to be thereof 


26. The Trial of My: John Bilburn, 


convict, and found guilty of tuch crime; unto which the Law alſo hath 


which enjoineth that no Freeman of England ſhould: be adjudged of 4; 
limb, liberty, or eſtate, but by Juries; a freedom which ä 
all ages contended to preſerve from violation; as the birthright and chief 
inheritance of the people, as may appear moſt remarkably in the Petition 
of Right, which you have ſtiled, that moſt excellent Law. 
And therefore we truſt upon ſecond thoughts (being the Parliament ot 
England) you will be ſo far from bereaving us (who have never forfeite 
our right) of this our native right, and way of trials by Juries (for what 
is done unto any one, may be done unto every one), that you will pre. 
ſerye them entire to us, and to 3 from the encroachments of any 
that would innovate upon them. And if the original of the unhappy 
differences between Sir Arthur Haſſerig and Mr. Lilburn be duly weighed 
(being as we are informed), it will appear, that Sir Arthur's ſtoppage of 
—_— due to Mr. Lilburn, without legal proceſs, was the firſt occaſion 
thereof, | | 
And it is believed, that if Mr. Primate's cauſe [wherein Sir Arthur 
and Mr. Lilburn have been engaged] had at any time either at firſt or laſt 
been admitted to a trial at Law, and had paſſed any way by verdi& of 
twelve ſworn men; all the trouble and inconveniences ariſing thereupon 
had been prevented : the way of determination by major votes of Com. 
mittees, being neither ſo certain nor ſo ſatisfactory in any caſe as by way 
of Juries, the benefit of challenges and exceptions, and unanimous con. 
ſent, being all eſſential privileges in the latter : whereas Committees are 
tied to no ſuch rules, but are at liberty to be preſent or abſent at pleaſure, 
Beſides, Juries being birthright, and the other but new and temporary, 
men do not, nor [as we humbly conceive] ever will acquieſce in the one 
as in the other; from whence it is not altogether ſo much to be wondered 
at, if upon diſſatisfactions, there have been ſuch frequent printing of 
men's caſes, and dealings of Committees, as there have been ; and ſuch 
harſh and inordinate heats and expreſſions between parties intereſted, 
ſuch ſudden and importunate appeals to your authority, being indeed all 


alike out of the true Engliſb road, and leading into nothing but trouble ; 


and perplexity, breeding hatred and enmities between worthy families, 
affronts and diſguſt between perſons of the ſame publick affection and in- 
tereſt, and to the rejoicing of none but publick adverſaries. All which, and 
many more inconveniences, can only be avoided, by referring all ſuch 
caſes to the uſual trials and final determinations of Law. 

And whereas you have cenſured Mr. Lilburn ſeven thouſand pounds 
fine, and to perpetual baniſhment, and to die as a Felon if he return ; we 
are exceedingly afflicted in our ſpirits thereby, not only becauſe he hath 
not had the uſual way of trial by Jury, which yet weighs very much with 
us; nor for that we believe he hath followed Mr. Primate's cauſe, out of 
ſtrong perſuaſion of the juſtneſs thereof (the cauſe in itſelf, as we have 
been informed, being very intricate and hard to be underſtood, and fo did 
not wilfully or intentionally carry it out againſt his conſcience, ſome of 
the Commiſſioners wiſhing to God it ha therefore never came before 
them), nor for that we believe him innocent of any wilful breach of Par- 
liament privilege, in delivering printed Petitions, before the original was 
preſented unto you [that being never before publiſhed, to be a breach], 
though all theſe add to our grief, yet the main of our affliction ariſeth 
from the deſtructiveneſs of the ſentence, as being therein contrary to that 
other our fundamental native right, which injoins that fines ſhou!d have 
regard to the qualities of the perſons; a plowman ſaving his wainage, 
and a merchant his merchandiſe. Whereas this, if relating to his eſtate, 
we believe, is ſo far from preſerving him in his quality, as that it leaves 
himſelf, his wife, and children, without ſuſtenance; if in relation to 
his perſon, his affection to Parliaments, and zeal to publick freedom, 
renders all foreign Nations ſo unſafe to him, as that in effect he is baniſh- 
ed into a wilderneſs, and expoſed naked to the fury of bears and lions. 

The premiſes duly weighed, and for that (as we are informed) the par- 
ties accuſed and cenſured have had no means to fee what report hath been 
made by the honourable Committee, nor have had the liberty of excep- 
tions thereunto, in like caſes granted; and in that many well-affected peo- 
ple that heard the debates, and evidences on both ſides, are unſatisfied, 
both in point of poſſeſſion, and title to the colliery in queſtion; that the 
honour of Parliament may ſtand immaculate, our native, fundamental 
rights inviolable, and all thoſe gentlemen concerned in this cauſe leſt 
without any the leaſt grudging, or juſt complaint; f 


We have deemed ourſelves bound in conſcience in moſt humble manner ta 
intreat, 
I. That you will be pleaicd to recal your fore-mentioned grievous ſen- 


tence upon Licutenant-Col. John Lilburn, and the reſt concerned therein. 


II. To give free Liberty to Mr. Primate to proſecute his cauſe, both 


for title and poſſeſſion at the Common Law; and therein to make uſe of 


what Counſel he ſhall think fit. 

III. That Sir Arthur Haſſerig be referred to take his courſe at Law, 
for whatſoever injuries conceived to be done unto him by Lieutenant-Co- 
lonel John Lilburn, or any others, as was granted in Mr. Huſg rave's caſe 
with the ſaid Sir Arthur; and that Mr. L:burn, or any others, may have 
the ſame liberty againſt Sir Arthur, if they conceive any cauſe, 


After which, the ſaid friends of mine drew up another, as they hoped, 
much more effectual than that toregoing. And upon the Tweſday after, 
being January the ſeven-and-twentieth, went up with it to the Parlia- 
ment-houſe, but could not that day get it read. Upon which I that night 
ſupped with about two hundred of them, at an houſe behind the Exchange 
in Landon; and the next morning went to the Speaker of the Parliament, 
and told him, that on the morrow, being Thurſday, I intended, by 
God's aſſiſtance, to take my journey for beyond ſea, and therefore in- 
treated him to give me his Paſs; but he told me he durſt not for his hang- 
ing give me a Paſs. Unto which | replied; Sir, that is very ſtrange, that 

our Houſe will command me, upon pain of death, to leave England by 
fuch a day, [which I am willing to do] and yet you will not enable me 
by your Paſs to be gone. For want of which, it 1s very probable, when 
come at the ſea-fide, your Officers of the Cuſtom-houſe will ſtop me: 
and yet, becauſe I am not gone out of Eugland before ſuch a day, I muſt 


preſcribed ſuch a puniſhment agreeable to that our fundamental liberty; | be hanged. What is this elſe, but to lay a ſnare for my life? For you 


This Petition ſhewing the eſteem and veneration Lu was in among the People, and the ſentiments thoſe times had of his Caſe, and the value they ſet on Trials by 


Furics 3 as the birthright of EXGLISHMEN ; is the reatou 'tis here inſerted, 
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"4 me upon pain of death to be gone; and yet you will not give 


comma p aſs to enable me to go, although it be almo | impoſſible wich- 


e to get away. . N 

ar” fad the $ gd dare not for my Life give it you: So I was 
to depart without it. And the next Morning, being Thurſday, Ja. 

29th, 1 took Horſe at Finsbury-flables, by Moor- fieldi, and rid thro 
2 and Southwark, being accompanied with great Store of my Friends 
an Horſe-back. who brought me divers Miles on my Journey. And the 


came to Dover. 
l forced at Dover to make uſe of the Parliament's printed Votes 
about my Baniſhment, for m Puſs, I was by the Officers let go, and in 


Time I arrived ſafe at Offend; and upon the 8th of February 
; * n God's Bleſſing) at 1 water the Place of my deſired 
Reſt and Abode, where, within a few Days after, I found a printed Act 
of Parliament, which thus followeth : 1 


ſor the Execution of a Judgment given in Parliament againſt 

An AG Lieutenant- Cddonel Fab Lilburn. - 
THEREAS, upon the fifteenth Day of January, in the Year of our 
: WT 1651, 3 was A 1 bene againſt the ſaid 
« Lieutenant=Colonel John Lilburn, for high Crimes and Miſdemeanors 
« by him committed, relating to a falſe, malicious, and ſcandalous Pe- 
« tition heretofore preſented to the Parliament, by one Joſiah Primate, of 
« Lindon, Leatherſeller, as by the due Proceedings had upon the ſaid Pe- 
« tition, and the Judgment thereupon given at large appeareth : Be it 
therefore enacted by this preſent Parliament, and by the Authority of 
« the ſame, That the Fine of three thouſand Pounds impoſed upon the 
« ſaid Fobn Lilburn, to the Uſe of the Commonwealth, by the Judgment 
« aforeſaid, ſhall be forthwith levied by due Proceſs of Law, to the Uſe 


« of the Commonwealth accordingly. And be it further enacted, That 


« the Sum of two thouſand Pounds impoſed by the ſaid Judgment upon 
« the ſaid Fohn Lilburn, to be oe to Sir Arthur Haſlerig for Damages, 
« and the Sum of two thouſand Pounds likewiſe impoſed by the ſaid Judg- 
« ment upon the ſaid ohn Lilburn, to be paid to James Ruſel, Edward 
« IVinfow, William Molins, and Arthur Squib, in the ſaid Judgment 
named; that is to ſay, to each of them five hundred Pounds for their 
Damages, ſhall be forthwith paid accordingly: And that the ſaid Sir 
« Arthur Haſlerig, James Ruſſel, Edward Winſlow, William Molins, and 
« Arthur $quib, their Executors and Adminiſtrators, ſhall have the like 
« Remedy and Proceedings at Law reſpectively againſt the ſaid Fohn Lil- 
« burn, his Heirs, Executors, Adminiſtrators, and Aſſigns, for the Re- 
« covery of the reſpective Sums ſo given to them by the ſaid Judgment, as 
« if the ſaid reſpective Sums had been due by ſeveral Recognizances in the 
« Nature of a Statute Staple, acknowledged unto them ſeverally by the 
« ſaid Jobn Lilburn, upon the ſaid 15th Day of January, in the Year of 
« our Lord 1651. And be it likewiſe enacted by the Authority aforeſaid, 
That the ſaid Fobn Lilburn ſhall, within twenty Days, to be accounted 
« from the ſaid 15th Day of January, 1651, depart out of England, Scot- 
© land, Ireland, and the Iflands, Territories, and Dominions thereof : 
And in caſe the ſaid Fohn Lilburn, at any time after the Expiration of the 
« {aid twenty Days, to be accounted as aforeſaid. ſhall be found. or ſhall 
© he remaining Within England, Scotland, Ireland, or within any of the 
« [ſlands, Territories, or Dominions thereof; the ſaid Jahn Lilburn ſhall 
© be, and is hereby adjudged a Felon, and ſhall be executed as a Felon, 
without Benefit of Clergy. And it is Jaſtly enacted, by the Authority 
«© aforeſaid, That all, and every Perſon and Perſons, who ſhall, after the 
« Expiration of the ſaid twenty Days, wittingly relieve, harbour, or con- 
« ceal the ſaid John Lilburn, he being in England, Scotland, or Ireland, or 
© any the Territories, Iſlands, or Dominions thereof, ſhall be hereby ad- 
© judged acceſſary of Felony after the Fact. And all Judges, Juſtices, 
« Mayors, Bailifts, Sheriffs, and all other Officers, as well Military as 
Civil, in their reſpective Places, are hereby required to be aiding and 
« aſſiſting in apprehendiog the ſaid Fohn Lilburn, and in putting this Act 
© in due Execution,” 

Friday, the zoth of January, 1651. Ordered by the Parliament, That 
this Act be forthwith printed and publiſhed, 

Henry Scobell, Cleric. Parliamenti, 


But the ſaid John Lilburn returning to his native Country in June, 1653, 
was apprehended, and committed to Newgate, as appears by the following 


Mittimus e 
The (illegal) Mittimus of the Lord Mayor. 


« Whereas it was enacted by a late Act of Parliament, (entitled, An 
% Act for the Execution of a Judgment given in Parliament againſt Lieutenant- 
Clone! John Lilburn) That the ſaid Zehn Lilburn ſhould, within twenty 
« Days, to be accounted from the 15th Day of January, 1651, depart 
out of England, Scotland, Ireland, and the Iſlands, Territories, and Do- 
e minions thereof: And that in caſe the ſaid John Lillurn, at any Time 
H aſter the Expiration of the ſaid twenty Days, to be accounted as afore- 
« ſaid, ſhould be found, or ſhould be remaining within England, Scotland, 
* Irdand, or within any of the Iſlands, Territories, or Dominions there- 
* of ; the ſaid John Lilburn is hereby adjudged a Felon, and to be executed as 
* a Fel:n, 2s in the ſaid Act was mentioned: And whereas the ſaid John 
«* Lilburn hath been remaining, and found ſince the Expiration of the ſaid 
* twenty Days, within the Liberties of the City of London, in the Com- 
* monwealth of England, contrary to the ſaid Act: Theſe are therefore, 
* in the Name of the Keepers of the Liberties of England, by Authority of 
Parliament, to will and require you forthwith, upon Receipt hereof, 
to receive into your Cuſtody the Body of the ſaid John Lilburn, whom 
„ ſend unto you herewith for the Felony aforcſaid, and him fafely to 
* keep, until he ſhall be delivered by due Courſe of Law; and this ſhall 
Abe your Warrant.“ Given under my Hand and Seal, dated this 16th 
Day of Fune, in the Year of our Lord 1653. 
lo the Keepers of the Gaol of Newgate. John Fawk, Mayor. 

Before the Seſſions began, 2 Lillurn petitioned the Parliament, but 
they tak ing no Notice of his Petition, he was brought to his Trial, Ju 
13th, as follows: 


4 


oer returning from Baniſhment. | 
| The Keepers of the Liberties of England, by N of Parliament; 


| 


(358) 
againſt John Lilburn, now Priſoner at the Bar. 
Mx. Lilburn was brought to the Bar upon Yedneſday, the 1 3th of Jh, 


where, after Silence being made in the Court, the Clerk commanded 
him to hold up his Hand at the Bar: Mr. Liſburn applying his Speech to 


the Lord Chief-Baron H/ylde, defired his Honour to explain what was 


meant by holding up the Hand at the Bar, that fo by doing that Act, Ce- 
remony, or Form, he might not run himſelf into Snares and Dangers. 
And after a large Diſpute betwixt the Court and him upon that Point, he 
ſaith, Then, my Lord, my Name I muſt acknowledge to be John Lilburn, Gent. 
Son of Richard Lilburn of Thickley-Punchardon, in the County of Dur- 
ham, E/q. and I am here ready to anſwer any thing any Man hath to lay to my 
Charge, And the Indictment being read, Mr. Lee, the Clerk of the Court, 
demanded of him, whether he was Guilty, or Not Guilty * But Mr. Lilburn, 
the Priſoner at the Bar, applied himſelf to the Court, and ſaid, 
My Lord Chief- Baron Wylde, | | 

I humbly defire as my Right by Law, to ſpeat freely againſt the Inſufficiency 
and [llegality of the Indictment, before I join Iſſue to it. hich being (with 
a little Struggling) granted him, he ſaid, Well then, my Lord, now is the 
Time, or never, for me to aſſign my Errors agninſt the Indictment, before I 
plead to it For if once I ſhould plead to it, it will then be too late to rn the 
Errors; but if I do it before, then of Right and Fuſtice you ought to grant me 
a Copy of my Indiftment, and aſſign me learned Counſel in the Law to conſult 
with, and a convenient time to return in my Anſwer unto the ſaid Indiftment : 
All which (ſaid the Priſoner) is fully declared for good Law by the Lord Coke, 
in bis 3d Inflitute, fol. 29, 34. 137, 230. which Book was publiſhed by two 
ſpecial Orders of the Houſe of Commons in their Virginity and Purity, in Anno 
1641, and 1642, for good Law. The pregnant and pertinent Paſſages of 
which Places were diſtinctly read by the Priſoner at the Bar, and preſſed 
with all the Earneſtneſs and Reaſon he poſſibly could to enjoy the Benefit 
thereof, And to the Apprehenſion of the Priſoner, and Multitudes of the 
By-ſtanders, the Court expreſsly ordered, that he ſhould have Counſel 
aſſigned, and the Copy of the Indictment; but withal, he was ordered 
under his Hand to ſend in his Exceptions: Upon which the Priſoner was 
carried into the Garden, on the Backſide of the Court, to draw them up; 
where, having remained ſome Space, during the dining of the Court, he 
writ a Letter, the Copy of which thus followeth : 


For the Right Honourable the Lord Chief- Baron Hylae, and the reſt of 
the Honourable Bench, theſe humbly preſent. 


My Lord, and the Honourable Bench, | 
8 SINCE { departed the Court, I have ſeriouſly conſidered, that 1 
T cannot legally make any Exceptions concerning the Errors in the 
* Indictment, without a true Copy thereof, to compare with the AR 
* againſt Lieutenant-Colonel Fobn Lilburn, and therefore I humbly pray, 
* that you would be pleaſed ſo far to do me that Right in Point of Life. 
© that l may have a true Copy thereof, and I ſhall ſpeedily preſent my Ex- 
« ceptions under my Hand, and thankfully remain, 1 5 

* Your Lordſhip's moſt humble Servant, 
JohN Litgurn.” 

Which Letter being delivered by one of the Officers, as the Judge was 
at Dinner; as ſoon as the Court ſat again, the Priſoner, contrary to his 
Expectation, was called to the Bar again, and Mr. Lee, the Clerk of the 
Court, preſſed very hard to him to plead to the Indictment, Guilty, or 
Not Guilty : But the Priſoner at the Bar applying himſelf to the Lord 
Chief-Baron Hide, very much wondered why he ſhould be called to the 
Bar any more, before he had enjoyed the Benefit of their own Order, for 
a Copy of his [ndictment, and the Aſſignation of learned Counſel in the 
Law to conſult with. Judge Varburton with ſome Heat falls upon the 
Priſoner, and undervalues tne Works of that learned Man in the Law of 
England, Sir Edward Coke, and the Parliament's Orders, that had cauſed 
his ſecond, third, and fourth Part of his Inſtitutes to be printed ; and 
highly extols the Abſoluteneſs of Parliaments. Upon which the Priſoner 
at the Bar replies with a great deal of Zeal, Earneſtneſs, Reaſon, Under- 
ſtanding, and Length of Time. And after a long and tedious Struggling, 
he could obtain no more that Night, but a lame Order to have OSank 1 
aſſigned him only to one individual Point. And taking out the Order by 
his Friends the next Morning, being Thurſday, July 14, 1653, he ſent a 
Letter to the Court, the true Copy of which thus followeth : 


For the Right Honourable the Lord Chief-Baron Milde, and the reſt of 
the Honourable Bench, for the Gaol Delivery of the Old Bailey, 


My Lord, 
c J OUCHSAF E me Liberty to acquaint you, that immediately upon 
c my getting to my Lodging in Newgate, I diſpatched away this 
« Bearer, Mr, Overten, with another Friend, to the Court for their Or- 
« der, which was given unto them; and by it Mr. Scrjeant Glyan, Mr. 
« Serjeant Earl, Mr. Maynard, Mr. Hales, Mr. TWwi/den, Mr, Wylde, 
« Mr. Chute, and Mr. Norbury, ſhould be aſſigned vi Counſel with Joby 
© Lilburn, Gentleman, to adviſe with him, whether he ſhall inſiſt upon 
his Plea in Law, or whether he be the ſame John Lilburn named in the 
Act, or not, before ten of the Clock To-morraw in the Forenoon, Sir, 
© the Parties who took the Order, polled away to ſeek the Counſel, and 


© ſpent ſeveral Hours, but could find none of them but Mr. Maynard, 


* who was ſick; and Mr. Chute, who was juſt a-going out of Town: 
© And beſides, my Lord, give me Leave to acquaint your Honour, that 
© in a private Way, I have got the Opinion of ſome well verſed in the 
Law, and really, my Lord, when they read the Order of the Court, 
and are told, that I cannot get a Copy of the Indictment, they ſtand 
amazed at it, and know not what to adviſe : Therefore, ſceing that 
really and in ſeriouſneſs I have done the utmoſt to get the Advice of 
Counſel according to the ſaid Order, and cannot obtain it fo any pur- 
poſe; neither can thoſe that are willing privately to help me, do 
me any good (as they ſay) for want of the Copy of the Indictment, 
which they ſay in Law and Reaſon ought not to be denied 
to me; therefore I humbly continue my Suit to your Ho- 
| © nour, 
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© much obliged to remain, 


1 5 Newgate, 
Ju 1, 1653. 


tice) that were put upon 


4 liti me. that am no Lawyer, in an abſolute unprecedented caſe, 
. ein Ties no footſteps at all to tread in, or any other guide to walk 
© by, but only the natural reaſon-ef an ignorant illiterate Man in the 
© practick part of the Law of England. And therefore do moſt humb / 
and beſeech your Honour, and the honourable Bench, as you are Opf. 
< tians; and men of honbur and conſcience, to afford me 4 Copy of "7 
„ IndiQment, and time till the next Seſſions, to conſult with the Counſe 
that you have affigned me: for which favour and juſtice, 1 ſhall be very 
|. 6 in ſincerity and heartineſs to ſerve you 

TM 1 e . * 1 — Lil sun. 
But for all the aforeſaid Letter, he was called to the Bar upon Thurſday 
in the forenoon, where he again ſtruggled very earneſtly for a Copy of his 
Indictment, as his right by Law; and the Lord Chief-Baron Wylde ſitting 
upon the Bench, the Recorder and the Priſoner had a long and hot en- 
counter each with other; and about two'a-clock in the afternoon the 
Priſoner was diſmiſſed, with a promiſe of the Copy of his Indictment, being 
thereupon ordered to bring in his Exceptions by two a-clock the next day 


— 


in the afternoon: but the Priſoner, ſeveral hours after his diſmiſſion, ap- 


; imſel d with thoſe delays or denials (of right and juſ- 
prehending himſelf ty > gp 8 py 2 iter, che Copy of which thus 


followeth: 5 | 
For the Right Honourable the Lord Chief-Baron 7Yylde, and the Honour- 
able ert of Gaol- delivery, ſitting in the Old- Bailey, theſe humbly 
with ſpeed preſent, 
* My Lord, | | BED , 
* T STAND amazed when I am denied a Copy of my Indictment, which 


« 4 I apprehended the Court granted me at the Bar as my right; I did 
© therefore ſend my father and father-in-law, with my brother-in-law, and 


my couſin-german, humbly to deſire it as wy right, but they returned me 


« your denial of it: in which regard, in all humility, tho much of my 
time be expired, I have by theſe few lines once again ſent my father and 
brother to wait upon you for a Copy of it (to leave you without excuſe), 
* which is my abſolute right by Law; and do therefore humbly intreat you 
© it may be ſent to me preſently, without which I am not bound in Law 
to draw up a Plea, nor cannot. But if I muſt be murdered and deſtroy. 
© ed without Law, my innocent blood be upon the heads of thoſe that ſhall 
© be guilty of it, by will to take it from me. So humbly craving your 
© Lordſhip's legal, ſpeedy, and juſt anſwer, I reſt | 
© Your Lordſhip's moſt humble Servant, fo 
© far as you are a maintainer of the People 
« of England's fundamental Laws and 
« Liberties, 


Thurſday, July 14, 1653. 
Paſt 5 a-clock at night. 


JohN LILBURN. 


But receiving ao benefit by the ſaid letter, the next morning, being 
Friday, his father went to the Lord Chief-Baron's Chamber ; but he be- 
ing preparing to go out of Town, he could not be permitted to ſpeak with 
him. After which, the old Gentleman came back to the Old- Bailey, to 
complain of his ſon's hard uſage ; and from them with a meſſenger went 
back again to the Lord Chief-Barons Chamber, and from thence to At- 
torney-General Prideaux's Chamber, to get a Warrant from him to enjoy 
the Copy of the Indictment: and then coming to the Court again, about 
ten of the clock he received it from the hand of Mr. Lee; the Copy where- 


of thus followeth: ' | 


At the Seſſions of Peace held for the City of London, at Juſtice-Hall in the 
Old-Bailey, now ſitting, this preſent 16th day of Fuly, 1653. 
o 


London, . PHE Jurors for the Keepers of the Liberty of England, by 
: ff 1 3 of n their 8 preſent, that 
in, and by a Statute made in the Parliament of this Commonwealth of 
England, holden at Weſtminſter, in the County of Middleſex, the 3oth of 
January, in the year of our Lord, 1651, intitled An A for the execution of 
a judgment given in Parliament againſi Lieut. Col. John Lilburn ; it was en- 
* acted by the ſaid Parliament, and by the authority of the ſame, that the 
* ſaid John Lilburn ſhould (within twenty days, to be accounted from the 
* 15th day of January, 1651) depart out of England, Scotland, Ireland, and 
© the Iſlands, Territories and Dominions thereof. And in caſe the ſaid 
s ＋ Lilburn, at any time after the expiration of the ſaid twenty days, to 
© be accounted as aforeſaid, ſhould be found, or ſhould be remaining with- 
in England, Scotland, Ireland, or within any of the Iſlands, Territories or 
« Dominions thereof; the ſaid 7h Lilburn ſhould be, and was thereby 
* adjudged a Felon, and ſhould be executed as a Felon without benefit of 
«* Clergy. And it was alſo enacted by the authority aforeſaid, that all and 
© every perſon and perſons, who ſhould, after the expiration of the ſaid 
© twenty days, wittingly relieve, harbour, or conceal the ſaid Fohn Lil- 
* burn, he being in England, Scotland, or Ireland, or any the Territories, 
< Iſlands, or Dominions thereof, ſhould be thereby adjudged acceſſary of 
« Felony after the fact. And all Judges, Juſtices, Mayors, Bailiffs, She- 
© riffs, and all other Officers, as well Military as Civil, in their reſpective 
places, are thereby required to be aiding and aſſiſting in apprehending 
© the ſaid John Lilburn, and in putting the ſaid AR in due execution, as in 
© and by the ſaid Act of Parliament appeareth. And that the ſaid John 
« Lilburn, late of Landen, Gentleman, the Statute aforeſaid not weighing, 
nor the Puniſhments therein contained any whit fearing, after the expi- 
ration of the ſaid twenty days, to be accounted from the ſaid 15th day of 
January, 1651, as aforeſaid, to-wit, the 15th day of June, inthe year of 
our Lord, 1653, was found, and was feloniouſly remaining within Eng- 
© /and aforeſaid; that is to ſay, at London, to-wit, in the Pariſh of Giles 
© without Cripplegate, in the Ward of Cripplegate, London aforetaid, againſt 
the form of the Statute aforeſaid, and againſt the public peace, &c.” 


SADLER. 


And bringing it to his ſon, who, with the beſt Counſel that he had, 
reading it, his work was all of-new to begin again ; fo that he was forced 


firſt to poſt away his own father and others, to let the Court know, that 


256. Phe Trin of Mr. John Lilburn, 


© nour, and the honourable Bench, that you would not require impoſſibi- 
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his Indictment the day before, being Thurſday, about two a- 80 in the 


afternoon ; * it was ten a- clock upon Friday forenoon, before he coul 
get it. And at two a- clock in the afternoon upon the ſaid Friday, he y,, 
to appear at the Bar; and all his work, pon he ſerious. viewing the lu. 
dictment, was to begin a- new, ſo that it was Impoſſible that in three g. 
four hours time he could be ready. And therefore his father and M. 
Overton preſs'd the Court to give him time till the next morning, being 
Saturday the 16th of Fuly, to make his Exceptions 2 and put them in 
but it would no ways be granted, nor no longer time than two hours to be 
added to the former. At the underſtanding of which, he intreated his fi. 
ther-in-law, and Mr. Thomas Prince, to go down to the Court again, and 
tell them that it was altogether impoſſible that the Priſoner could make hi 
Exceptions ready by four a- clock in the afternoon of the ſaid Friday, it be. 
ing ten in the forenoon, before he could get the Copy of the Indictment, 
although it was their order, that he ſhould have had it by two a-clock in 
the afternoon the day before : and therefore they preſſed hard at the Bart, 
the Court, to have till the next morning, being Saturday, for the Priſoner 
to bring in his Exceptions ; but they a returned with a Negative. The 
Priſoner and ſuch as be had at work, followed his papers as for their lives. 
and about fix or ſeven at night, came the meſſengers from the Court ſot 
Mr. Lilburn the Priſoner, who being come to the Bar, Mr. Lee, the Clerk, 
prefſed him again to plead guilty or not guilty to the ſaid Indictment; but 
the Priſoner little regarding him, addreſſed himſelf to the Lord-Mayor, 28 
the then Preſident of the Court, and gave him an exact Narrative of what 
delays he had had about the getting of the Copy of the Indictment; being 
delayed from two a-clock in the afternvan upon Thur/doy, till ten a-clock 
in the forenoon that preſent Friday: and that as ſoon as he had got it, he 
had taken all the pains, and uſed all the induſtry, that it was poſſible to be 
expected from an ignorant man in the formalities and niceties of the Lay 
of England. That he had ſent ſeveral meſſengers truly to acquaint the 
Court, that he could not poſſibly get the ſaid Exceptions deliberately per- 
fected before the morrow morning, being SaturdJ: That they were 
weighty things, and the failing in one word, might coſt him his life. That 
he was (when Mr. Briſco came for him) but newly begun to read, examine, 
and compare the ingroſſed copy with the otiginal, to ſee whether there was 

any fault in it or no; that he nothing nigh had read over one quarter of it, 

when he was called away to come to the Court, That he hoped they would 

not compel him to put in uncorrected Exceptions for his life, eſpecially 

ſceing the miſtake of one word might deſtroy him, and eſpecially ſeeing 

procraſtination of time was no part of his fault, but the Court's only and 

ſolely, who had cauſeleſsly ſpent ſo much time, before they would give him 

that, the Copy of his Indictment, which was in Law (he having already 

made his verbal Exceptions) ſo eſſentially and legally his right, and with- 

out which he neither was bound, nor could make legally and formally in 

Law his Exceptions againſt the Indictment read unto him in Court. And 

therefore humbly prayed, that he might enjoy the honourable Court's fas 

vour till to-morrow morning, to make them ready, and put them in: 

which being granted, he the Priſoner departed to his lodging, and poſted 

away to ſeveral of his Counſel, ſome of which coming to him that night, 

he had a large diſcourſe with them, and they read much of his papers, and 

very highly approved of his Exceptions; but withal told him, he had fal- 

len far thort in demanding his, right and due. 

So upon Saturday, about eight a-clock in the forenoon, he was brought 
to the Bar again, and he was preſſed again by Mr. Lee, to plead, guiity, or 
not guilty, to the Indictment. 

But r. Lilburn, the Priſoner at the Bar, regarded not him, but addreſ- 
ſed himſelf to the Lord-Mayor and the Court, acquainting them where they 
left off the laſt night; and that in obedience to their commands, he had 
re in his Exceptions againſt the ſufficiency of the Indictment read 
unto him in the Court, fairly ingroſſed in Parchment according to Law, 
and humbly prayed that it might be accepted, recorded and read: ſo hand- 
ing it into the Court, the Recorder, Mr. Steele, took it in his hand, look- 
ed upon it, and ſaid, Mr. Lilburn, this is not under your Counſel's hands, 

Mr. Lilburn, No, Sir, it is not, I am ſure ſome of them tell me it needs 
not; but it is under my own hand, and I muſt and will juſtify, and make 
good thoſe Exceptions with my life. 

Recorder. Wherefore did we aſſign Counſel ? One cauſe was, that they 
might ſign coy Exceptions. | 

Lilburn, My Lord, with your favour thus; be pleaſed to take notice, 
that in your aſſigning me Counſel, you have only done it to one individual 
point; which is not only a ſnare to me, but alſo to my Counſel, Iii, Lo 
me, 1n cooping me up to one plea for my life ; whereas the inſufficiency 
of the Indictment, and the illegal, contradictory things upon which it is 
grounded, and 1 right in Law, leaves me ſufficient!y at elbow- room to 
have plurality of Pleas or Exceptions: and therefore in your affigning me 
Counſel in one point only; if they ſhould ſet their hands to any more but 
that one point alone, they tell me, they run themſelves into ſnares and dan- 

ers. But, my Lord, they likewiſe tell me, if you, and this honourable 

ourt, pleaſe to aſſign them of my Counſel at large, they will not only 
ſign my Exceptions, but will venture their All at the Bar of Juſtice to 
maintain them to be good Law. And not only ſo, but they tell me, and 
bid me tel] the Court, if I pleafed, that if they have any underſtanding in 
the Law, and that their Law-books ſpeak truth, they are very conhdent 
that all the Judges and Lawyers in England, put together in one, ſhall never 
be able, while they breathe, to draw up a legal Indictment upon the Act of 
Baniſhment of the 3oth of January, 165 1, and the Votes or Judgment (as 'tis 
called) of the 15th of Fanuary, 1651, upon which it is grounded, if theſe 
printed copies of them be true copies; becauſe, my Lord, they ſay, a judg- 
ment, and the execution of a judgment, ought to be like a pair of Inden- 
tures exactly even in all things, the one neither to be above nor below the 
other, but even with it in all circumſtances ; but in the pretended judg- 
ment, and the Act for execution thereof, there are theſe three cilential dit- 
ferences : 

Firfl, The judgment (as it's called) faith, Li-utenant-Colonel Jen 
Lilburn ſhall be baniſhed and depart out of England, within thirty cays 
next after the faid 15th day of F:zzary, 1051; but the Act for ex- 


8. 


ecuting the ſaid Judgment, exprelsly faith, he ſhall not ſtay in Ex- 
land above twenty days next after the ſaid 15th day of Janus 


although it was their order in Court, that he ſhould have had the Copy of | i651; So that, my Lord, here is ten days difference betwixt 5 
| : | Judgmen 
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Judgment itſelf, and the AQ for the pretended execution thereof; which 
makes an eſſential nullity in it, and all proceedings that are founded 


* 
280 


f it. MES | | ; 
— The pretended Judgment baniſheth ohe Lieutenant-Colonel 
in Lilburn out of England, Scotland, and Ireland, and the Iflands and 
orien thereunto belonging, but baniiheth him not in the leaſt out of 
their Dominionhs; ſo that Wales being ſt:led, diſtin uiſhed, and denomi- 
nated in Law to be a Dominion, the faid baniſhed Lieutenant-Colonel 
%bn Lilburn; by any words contained in the ſaid baniſhing Votes or Judg- 
ment, might legally and ſecurely have lived in Wales all his days. But 
then comes the ſaid Act of January zoth; 1651, which is called An Act 
for the execution of the ſaid Judgment of the 15th of January, 1651, 

iven in Parliament againſt Lieutenant-Colonel hn Lilburn, and it ba- 
niſheth the ſaid Lieutenant-Colonel out of England, Scotland, Ireland, and 
the Iſlands, Territories and Dominions thereof: ſo that here is a main 
efſential difference betwixt the pretended Judgment; and the Act for the 
ecution thereof. | 

The third difference betwixt them is this ; the pretended Judgment of 
the 15th of January, 16571, ſaith, That if the ſaid baniſhed Lieutenant- 
Colonel Joba Lilburn ſhall return into England, &e. at any time after the 
expiration of the ſaid thirty days, he ſhall be procecded againſt as a Felon, 
and ſhall ſuffer death accordingly, - | 

But the ſaid pretended Act of the goth of January, 1651, made on 
pretence for the execution thereof, expreſsly ſaith, by way of addition, 
that if the ſaid Lieut, Col. John Lilburn ſhall return into England, &c. 
after his bapiſhment, he ſhall be, and is hereby adjudged a Felon, and 
ſhall be executed as a Felon, without benefit of Clergy; ſo that, my 
Lord, they ſay it is impoſſible to draw up a legal Indictment upon the 
fore-mentioned contradicting Act, Votes, or pretended Judgment. 

Mr. Recorder, Well then, Mr. Lilburn, ſeeing your Counſel are fo 
willing, as you ſay they are, to ſign your Exceptions for good Law, the 
Court will give you time till ſix of the clock at night, to get their hands 
to it, and will affign you Counſel at large. Unto which Mr. Lilburn 
replied, My Lord, I am put upon a great ſtreight. 

Firſt, In that the Seſſions are holden a week after they ſnould uſually 
have been held; by means of which length of time, moſt of the great and 
chiefeſt, able, and moſt learned Counſel of Erg/and are gone out of 
Town, 

Secondly, Your Honour and the Court hath exhauſted and ſpent from 
Wedneſday morning till this hour; before you would fully grant me that 
which is my abſolute right by Law ; by means of which delay of time, I 
am afraid, 1 have by this loſt all my Counſel, that you have aligned me, 
that I can fully reſt upon, that were in Town, when I named them for 
my Counſel, and whom, if you pleaſed to have ordered it fo, I could have 
bſten conferred with ſince, though now truly, I am afraid they are all 

one out of Town upon the Circuit; and if they be, is it poſſible that I 
ſhould get their hands to my Exceptions by ſix-a-clock ? And thetefore 
that we may delay no longer time in this Trial, I beſeech you, without 
any more ado, accept of my own Exceptions under my own hand: I am 
ſure I am the moſt concerned in them, and my life muſt pay for the faults 
in them, if there be any. And therefore I pray accept of them without 
any more. ado, under my own hand alone: I am ſure my Counſel tell me, 
you ought in Law to do it. 

" Recorder. Well, Mr. Lilburn, in ſhort, the Court tells you they can- 
not in Law, nor will not accept them, without your Counſel ſign them. 

Lilburn, Really, Mr. Recorder, you drive me to very great ſtreights, 
in dclaying me ſo long my right by Law, before you will fully grant it 
me; jt is an apparent hazard, and a very great probability my Counſel 
are already gone out of Town; and then after you have ſo delayed me, 
to tie me up to an unneceſſary and unrequired in Law Punctilio, for me 
to get my Counſels hands to my Exceptions in ſo ſhort a time, when in 
probability it is impoſſible it ſhail or can be done. 

Beſides, my Lord-Mayor, conſider of the inconveniency that Mr. Re- 
cirder would tie me to, which is this; I ſtand here to plead for my life, 
and I am commanded to put in my Exceptions againſt the illegality of an 
Inii&ment read unto me, and it may be, it is evidently ſeen, known, or 
:t leaſt believed, that I have ſeveral of the now-preſent greateſt men in 
Erizland for my grand and chicfeſt adverſaries; and therefore to tie me 
up in my caſe at all, to bring in any thing under my Counſels hands, is 
2 tnare and danger to me: for we all know by experience, my Lord, how 
caly it is for the great men in power, right or wrong, to cruſh and deſtroy 
ny man that they in good earneſt ſet themſelves againit 3 and it is appa- 
zent their Indignation is heated ſeven-fold againſt me (but I muſt av] 
it, without any the leaſt juſt ground or cauſe), and it cannot cauſe but 
burn in a very great degree againſt my Counſelors, that ſhall help me in 
Law to preterve my lite, againſt their inraged and big-ſwollen malice. 
And, my Lord, I am fure, almoſt all thoſe Counſellors that you have aſ- 
ſtie ned me, are not only men of great eſtates, but alſo men of great prae- 
tice, which is their livelihood z and 'tis poſſible my condition, before m 
Trial is done, will compel and neceflitate me to ſpeak that high, and yet 


| for returning from Baniſhment, 
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tavus Adolphus, that vallant and wiſe late King of Sweden; that although 
he was a moſt expert Soldier, yet in all difficult and knotty enterprizes 
that he did endeavour to undertake, he would call all his able; Uiſcreet 
and underſtanding Offiters together. And becauſe; as Solomon ſaith, two 
is better than one, and a three-fold cord is not eaſily broken; he would 
adviſe and conſult with them all: but yet, being he was, and did appre- 
hend himſelf moſt concerned, and had the far greateſt ſtock to adventure 
in the affair he went about, he would not abſolutely be tied up in every 
punctilio to their advice; but being a very wiſe, righteous, juſt, and 
withal valiant man, it is therefore ſaid of him, when he had heard with 
mature deliberation all their alvices, he would after that, with a ſerious 
conſultation with his own reaſon and underſtanding, draw his own infe- 
rences and concluſions, and with mettle and gallantry put them only iu 
execution. Even ſo, my Lord, my Life being at ſtake, although I have 
a little competency of underſtanding, and mettle enough to execute a 
thing; yet being Jam ignorant of the punctilios, formalities or prattick 
part of the Law; and being that the Scripture faith, De is kim that is 


on thoſe conſiderations I am defirous to conſult with learned Couhfel in 
the Law, eſpecially ſince it is my right by Law fo to do. But I do aſſure 
you, my Lord, ſeeing God hath endowed me with a good proportion of 
judgment and underſtanding to diſcern of things, and ſeeing my adventure 
is abundantly the greateſt; ] will not abſolutely be tied up to follow my 
Counſels advice in all things, neither will I do it, unlets 1 like it very 
well; but in moſt knotty, difficult and high caſes, that is not ſafe ſor 
them too deeply to engage in, for fear of their own ruin, and my abſolute 
inability in any proportionable meaſure to requite them; Iwill therefore 
draw my inference and concluſions from their advice and counlel, and 
manage them myſelf in my own way, for the ſafety and preſervation of my 
ewn life, And therefore, my Lord, I pray you again to accept of my Ex- 
ceptions under my own hand; without any more ado, that ſo we may ſpee- 
dily come to ſome iſſue of this tedious, jangling buſineſs. 

Recorder. Mr. Lilburn, I tell you again, the Court will not, hor can - 
not receive your Exceptions without being ſigned by your Counſel ; and 
therefore to enable you to procure their hands, we will give you an order 
at large, that ſo you may fully be ready by fix a-clock, 

Mr. Lilburn, ky Lord, I pray deliver the order ſpecdily to my father 
there in Court, leſt if it be never fo little delayed, my Counſel be all gone 
out of Town: which being by the Court aſſented unto, the Copy of the 
order thus followeth': 


Serjeant Glynne, Mr. Serjeant Earle, Mr. Adarnurd, Mr: 
bc Hate, Mr. Twiſden, Mr. Wille, Mr. Chute, Mr. Norbury, and Mr. 
„% Mabb, are by this Court aſſigned of Counſel, with 7h Lilburn, Gent. 
c to perſect his Plea in Law, and deliver the ſame under the hands of 
* them, or one of them, before ſix of the clock this day in the after- 
een, ä SADLER, 

Whereupon the Priſonet withdrew to his lodging, and being brought 
to the Bar about fix a-clock at night, Mr. Lee, the Clerk of the Court, 
preſſed very hard to him, to anſwer and plead to the Ind/ftment, ili 
or not guilty ; beſides whom, ſtept up another Gentleman in the Court, 
and he in a mumbling manner preſt ſomething, as hard as his flender abi— 
lities would enable him. Whereupon Mr. Lilburn demanded to know of 
the Lord- Mayor, what that newly-come Gentleman was, that was ſo far 
afraid to ſpeak out his mind, that he could not underſtand what he ſaid, 
Whereupon anſwer was returned, it was Mr. Hall, the Attorney of the 
Dutchy, who was come thither to be a Proſecutor for the State or Com- 
monwealth, Oy 

But Mr. Lillurn's ehieſeſt buſineſs being with the Court, he accord- 
ingly applied himſelf to the Lord-Mayor : 

y Lord, I deſire to give your Honour a true and real account of all 
my tranſactions, ſince J was laft before you, which is this: You may 
remember at my being laſt at the Bar, I told you, I did verily believe my 
Counſel were all upon the point of going out of Town ; in which regard 
I earneſtly intreated you without more delay to deliver your order to m 
father, that ſo he might not fall ſhort of getting to my Counſel before 
hey were gone; but, my Lord, at my departure from the Bar, as ſoon 
as I came to my lodging, I all on poſt-haſte diſpatched my couſin-ger- 

mans, George and William Lilburn, to Mr. No: bury, who they found juſt 

ready to mount on horſeback; to be gone out of Town, and acquaint 

him by word of mouth, with the order the Court had made, to aſſign him 
my Counſel at large: and he was pleaſed, without any delay, in his riding 
habit, to haſten to me, and ſeriouſly read over my Exceptions, and ſign 
them, and ſo bid me farewel, and is gone out of Town. But, my Lord, 
that which I deſire your Honour to take notice of, is, That if I had ſtay'd 
till my father came forth of the Court with your order, I had totally !oft 
Mr. Nzrbury, and he had abſolutely been gone out of Town a good 
while before he could have got to him. 

In the ſecond place, having ſent my ſaid kinſmen poſt-liaſte before to 
my Counſel, as ſoon as my father came with your order, I poſted him 


— — 


—ꝛ—U—U—ää—R7 — àää ä 4. — 


legal language, that may ruin and deſtroy my Counſcl, either to plead | and my brother-in-law away to Mr. Majnard; with whom ſpeaking at 


It, or ſet their hands to it: and for me to expect or deſire that from them, 


his own chamber, they found him fickly and ill, and altogether unßt an! 


that ſhall apparently tend to the ruin and deſtruction of them and their unable to come to me, by reaſon of that little time he had to #ay in 


fimilies, when Iam in ſuch a mean, low, and poor condition, as that I am 
able in no meaſure in the leaſt to make them any part of amends for that 
ruin or loſs they ſhall or may ſuſtain, by too deep ingaging for my pre- 
ſervation, I were an irrational, unjuſt, beaſtly man to do it, My Lord, 
It is my perſon at preſent now at the Bar, that is in hazard and jcopardy, 
and none elſe, And, my Lord, I am long ſince robbed of all my eſtatc, 
by the tyrannical will and arbitrary pleaſure of Sir Arthur Haſlirig; and 
have long ſince nothing left to buy me bread, but what I borrow. And, 
my Lord, 1 have now nothing to loſe but my Wife and tender Babes, and 
my ſkin; and to die to me is gain, fo I be not felo de ſe, a murderer of 
myſelf: and, therefore, I beſeech you, my Lord, let me put in my Ex- 
ceptions under my own hand. 

Mr. Recorder. Mr. Lilburn, if you be fo earneſt thus to do, wherefore 


Town, thoſe ſeveral things he had to do at his chamber duting his ſtuy- 
ing, and the weakneſs of his body, and the abfolute neceliity of his be- 
ing at a place by a fix'd hour, oi to run the hazard of loſing fix hundred 
pound upon his own ſcore : and if you doubt any thing of this relation, 
they are here in Court to declare the truth of it upon their Oaths thæm- 
ſelves. But, my Lord, though Mr. Haynamd could not well come ta 
me, yet he yas pleaſed to ſtay at his chaniber, till my father fetch'd ny 
Papers and Exceptions from ine; which, with ſeriouſneſs reading, he 
hath alfo ſia ned them, Which | have now in my hand. But, my Lords, 
from both my Counſcllors, cſpccially Mr. Alcynard,; | perceive J am very 
much blamed fof my ignorance and folly, in not, when I demandel the 
Cab of my Inditiment, as my fight by Law, demanding yer, or heurins 


q 8 £ "4 5 - 29 , 7 1 : | | 
in open Cowt, of the 4! of Farianent, the fulomnt un which it is 
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do you ſo much preſs for Counſel learned in the Law to be aſſigned you? 
Mr. Lilburn, I will tell you preſently, my Lord: In the Italian 11:/- 

4 of a Nobleman of /taly, and otherwiſe, I have read and heard of G 
ol. VII. - 


groun! a, ani ie Cin Upon whth the {ut nent 15 grounded; which, j 
underſtand from them, ſhould be cxempliſied under the Great Sval of 
England, and ought fo to be here retaainiug in Court, 

AAA Mr, 


alone, for two is better than one, and a three-fold cord is not eafily broken; 


Landon. A de Gaol-delivery of Newgat:, July 16, 1653. Mr 
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Mx. Recorder replied, Mr. Lilburn, we know of no ſuch thing, the 


ecotds of the Ats of Parliatnent are at Wefminfter, in the Clerk of the 


arliament's hands, and there you may have them: 

I ſay, my Counſel tells me, T ought,” as my right by Law, to have de- 
manded Oyer of 'the. faid Au, Tudgment and Crimes, and after I had ſeen 
them under the Broad Seal'of England, and heard them read in open Court, 
T ought, as my fight by Law, to have demanded copies. of them all three, 


and they ought not to have been denied me; that ſo I might have been fully 


| Enabledallatonce to have returned Exceptions at large to the Indictment, the 
Act upon which it is gtounded, the Judgment upon which the Act is ground- 
ed, and the Crimes, which is the original of all. And if no legal Act can 
be produced, they tell me the Indictment, and all proceedings upon it, are 
void and null. And they alſo ſay, if no legal Judgment can be produced, 
they tell me the Act for the execution of it is null, and falls to the ground. 
And they alſo ſay, if no Crimes in Law can be produced upon which the 
Judgment is legally founded, all is at an end, becauſe what is not good 
nor ſound in its original in Law, can never be made ſo by tract of time; 
and what is not ſound and ſubſtantial in its foundation, can never be made 
ſo in its fabrick or building. But yet, my Lord, they ſay it is not too 
late for me yet to inſiſt upon the Oyer as my right by Law: I confeſs, my 
Lord, their time would not permit either of them to ſtay in the Town, to 
draw me up the formal draught of ſuch a claim, much leſs would it permit 


them to ſtay in Town till it was engroſſed in parchment, that ſo they might 


ſet their hands unto it. But, my Lord, according to thoſe legal inſtruc- 
tions that I have largely received from 1 Counſel, I have got ſuch a Pa- 
per formally in Law drawn up, and it is here ingroſſed in Parchment, and 
ſigned with my own hand. And, 0 Lord, I here tender it unto the 
Court, with two ſhillings as the Clerk's fee, to enter it upon Record at 
his peril, The Copy of whieh Parchment thus followeth : 


At the Seſſions of Peace held for the City of London, at Juſtice- 
Hall in the Old-Bailey, now ſitting this preſent 16th day of 


July, 1653. | 
The Keepers of the Liberties of England by Authority of Parliament, againſt 
£ John Lilburn, now Prifoner at the Yor. 8 
THE ſaid John Lilburn, Gent. the now Priſoner at the Bar, ſuppoſed 
to be indicted by that name, brought to the Bar, and. now appearing 
in perſon, having heard the ſaid Indictment read in theſe words, to wit: 


London /. The Jurors for the Keepers of the Liberties of England, by 


authority of Parliament upon their oaths do preſent, that in and by a Statute 
made in the Parliament of this Commonwealth of England, holden at T/:/?- 
minſter in the County of Middleſex, the zoth day of Fanuary, in the year 
of our Lord 16571, intitled, An Ae for the Execution of a Fudgment given in 
Parliament againſi Lieutenant-Colonel John Lilburn ; and it was enacted 
by the ſaid Parliament, and by the authority of the ſame, That the ſaid 
John Lilburn ſhould (within twenty days, to be accounted from the 15th 
day of January, 1651), depart out of England, Scotland, Ireland, and the 
INands, Territories, and Dominions thereof. And in caſe the ſaid John 
Lilburn, at any time after the expiration of the ſaid twenty days, to be ac- 
counted as aforeſaid, ſhould be found, or ſhould be remaining within Eng- 
land, Scotland, Ireland, or within any of the Iſlands, Territories, or Nomi- 
nions thereof; the ſaid John Lilburn ſhould be, and was thereby adjudged 
a Felon, and ſhould be executed as a Felon, without benefit of Clergy. 
And it was alſo enacted by the authority aforeſaid, That all and every 
perſon and perſons, who ſhould, after the expiration of the ſaid twenty days, 
wittingly relieve, harbour, or conceal the faid Fobn Lilburn, he being in 
England, Scotland, Ireland, or any the Territories, Iſlands, or Dominions 
thereof, ſhould be thereby adjudged acceſlary of Felony after the fact. 


And all Judges, Juſtices, Mayors, Bayliffs, Sheriffs, and all other Of- | 


ficers, as well military as civil, in their reſpective places, are thereby re- 
quired to be aiding and aſſiſting in apprehending the ſaid Fobn Lilburn, and 
in putting the ſaid Act in due execution, as in and by the ſaid Act of Par- 
liament appeareth. And that the ſaid John Lilburn, late of London, Gen- 
tleman, the Statute aforeſaid not weighing, nor the puniſhments therein 
contained any whit fearing, after the expiration of the ſaid twenty days, 
to be accounted from. the ſaid 15th day of January, 1651, as aforeſaid ; to 
wit, the 15th day of June, in the year of our Lord 1653, was found, and 
was feloniouſly remaining within England aforcſaid; that is to ſay, at 
London, to wit, in the Pariſh of Giles without Cripplegate, in the Ward of 
Cripplegate, London aforeſaid, againſt the form of the Statute aforeſaid, and 
againſt the publick Peace, Wc. 

| SADLER, 


Which being heard and read, he faith, that it appears by the ſaid Indict- 
ment, that he ſtands indicted by the name of Fohn Lilburn of Londen, Gen- 
tleman, by virtue of an Act of Parliament made the 3<th day of January, 
1651; grounded upon a ſuppoſes Judgment given in Parliament againſt 
him the ſaid Jen, or one Lieutenant-Colonel Fohn Lilburn, for ſeveral 
crimes and miſdemeanors therein contained. And therefore he the now 
Priſoner at the Bar, doth humbly pray Oyer, or hearing of the ſaid Act, 
Judgment, and ſuppoſed Crimes mentioned in the ſaid Act, according to 
Law, and under the Great Seal of England, to enable him to plead there- 
unto. And he will ever pray for your Honours and Bench. 

| JohN LiLBuRN. 


Which being handed into the Court, Mr. Recorder looked upon it, and 
ſaid, Mr. Lilburn, this is not ſigned under your Counſel's hand; the thing 
that we expect is, your Exceptions ſign'd by your Counſel : what call you 
this Parchment ? 

Mr. Lilburn, I know not, Sir, what more properly to call it, than m 
legal demand of Oyer, or hearing in open Court the Act of Parliament 


(Food Mr. Recorder, interrupt me not, but let me go on 
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256. The Trial of Me, John Lilbum, 


| 


days, never was any legally ſo much as pretended to belaid unto my 1 
| therefore, my Lord, as my Birthright, and Inheritance, I demand the þ 


——ä—— — 


upon which the Indictment is grounded, and the Judgment upon which | 
the Act.is grounded, and the Crimes which is the foundation of all. And, 


Sir, let me-tell-you, my Counſel commands me to inſiſt, and dwell upon | 


| 


the demand of Oyer as my right, and as the chiefeit ſhield and buckler I 


e 
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no more proceedings againſt me. And I am ſure, theis con be no feloni Ez 
crimes in Law produced againſt me, for I never committed any in all 


.nefir of the Law, which is Qyer, or heatitig ofthe Ad, Judgment, and 


Crimes. But the Recorder, the Lord Mayor, and ſeveral others ende. 


voured to interrupt him. „ 8 e t Be- 37 þ 
_ Whereupon he cried out n in, My Lord, Rob me not of my 
Bi:thright, the benefit of the Law, but let me have Qyer; Which again and 
again I demand as my right, and inheritance. But four ot ſive in the 
Court again interrupting: him, wiz. the Lord-Mayor, Mr. Recorder, Mr 
Attorney-General Pridaus, and mumbling Mr. Hall; My Lord, Rob 
me not of my Birthright, the benefit of the Law, nor interrupt me not 
but give me free liberty to ſpeak for my life. And, my Lord, if you will 
be ſo audacious and unjuſt in the face of this great auditory of People, to 
deny me, and rob me of all the rules of Juſtice and Right, and will 
forcibly - ſtop my mouth, and not ſuffer me freely to {peak for my 
life according to Law, I will cry out and appeal to the People. and do 
cry out, and appeal to all the People that hear me this day, how that m 
ord-Mayor, and this Court, by violence rob me of my Birthright by Law 
and will not ſuffer me to ſpeak for my life: At which the Court being 1 
a great heat and rage, Mr. Recorder ſent the Priſoner his parchment 
and money out of the Court again; but he would have none of it, but com- 
rt the Clerk again to receive it, and enter it upon Record at his 
eril. 1 8 | | 
Mr. Attorney-General Prideaux being very buſy to hold the Priſoner to 
queſtions to inſnare himſelf, as whether he was that John Lillurn mcant 
and intended in the Indictment and Act, or no, and to ſtave him off from 


| purſuing his juſt demand of Qyer; which the Priſoner perceiving, falls up. 


on the ſaid Mr. Prideaux to this effect: 
My Lord, ; . he 

I had thought the other day I had ſaid enough to have ſilenced that 
Gentleman at this place; but, my Lord, ſeeing he will needs be doing, and 
ſpeaking, I beſeech you, my Lord, let me deſire to be ſatisfied, and to know 
in what capacity that Gentleman is here at this place; for I am ſure, my 
Lord, he is no Judge of the Law, nor noCitizen, and therefore cannot, as 
a Juſtice of Peace, fit upon the Bench as one of my Judges. And, my Lord, 
if he be my proſecutor, as he is Attorney-General, he can be no more z 
and if fo, my Lord, it is an amazement to me, that your Lordſhip and the 
Court will fo diſhonour yourſelyes, as to ſuffer a bare Proſecutor to fit 
amongſt you upon the Bench, as one of the chiefeſt of you, with his hat on 
his head. My Lord, do that which becomes you, and thruſt him down 
to the Bar, and there Jet him (as I do) ftand with his hat in his hand, 
and know his office and duty, and prate there. But, my Lord, whether 
he ſits as my Judge, or my Proſecutor, he is no competent man to be in 
either place ; becauſe, my Lord, he is legally an impeached Traitor, by 
one Eſquire Elliot, now Priſoner in Newgate ; who, my Lord, avows to me, 
that he hath long ſince, before the Lord Chief-Juſtice Rolls, and the reſt 
of the Judges of the Upper-Bench, legally and formally in Law exhibited 
a charge of High- Treaſon againſt him; which he avows the Court hath 
accepted of, and recorded as formal in Law, and required of him to enter 
into great bonds to proſecute it, and make it good: and, my Lord, here 
is a duplicate of the ſaid charge of High- Treaſon, which the Eſquire's 
own hand gave unto me as a true copy. And beſides, my Lord, he further 
vows to me, that the Attorney-General, by reaſon of his late power and 
greatneſs in Parliament, the ſaid ne. ſtands out in contempt, 
and ſcorn of the law, and neither will, nor dare anſwer his ſaid charge 
of High- Treaſon; in which regard of his contempt of the Law of Eng- 
land, through his own acknowledged guilt thereby, he hath almoſt brought 
him at Law to be outlawed as a Traitor : which he avows, as ſoon as it 
is perfected, whenever he can meet the ſaid Attorney-General, and ap- 
prehend him, he will without any more ado execute him as a Traitor. 

In all which regards, my Lord, I do avow Mr. Attorney-General, in 
Law, to be altogether uncompetent, either for my Judge, or Proſecutor, 
or any man's elſe whatſoever ; or ſo much as to be at liberty, to converſe 
with the honeſt and untainted People of Eng/and till he hath yielded con- 
formity to the Law, and anſwered to his ſaid charge of High-Treaſon, 
Unto which Mr. Recorder ſeemed to make ſome anſwer in the Attorney- 
Fin wh behalf (which the penman hereof not well hearing, cannot let 

own). 

But Mr. Recorder fell upon the Priſoner, and told him how he had 
trifled away the time of that Court, and had had more favour than any 
Priſoner ever had. 

Mr. Lilburn endeavouring to reply, the Court over and over again and 
again interrupted him; but he would go on, and crying out ſaid to this 
etfect: Mr. Recorder, I wonder you are not aſhamed to tax me with tris 
fling away time, when it is only yourſelf and the Court that are truly guil- 


ty of it, in making me ſpend my lungs and my ſpirits for two or three 


days together, to plead and conteſt with you, before you would grant me 


that which is fo abfolutely my right by Law, as a Copy of my Indict- | 


ment is : ſo that, Sir, with vour favour, it is you that trifle away time, 
and not I. And whereas you ſay, I have had more favour than ever Pri- 
ſoner had; I wonder, Mr. Recorder, you are not aſhamed fo to ſay : for 
what favour at all have I had, when I have not yet enjoyed ſo much as 


| the Law allows me ? Sir, let me tell you, the Jearned men of the Law, 


the Lord Chiet- Juſtice Rs/!s, and the Judges of the King's or Upper- 
Bench, allowed the Lord MZacgnire, that arch bloody [ri Rebel and 
Traitor, who was indicted before them for his life, a thouſand times more 
favour than you do me: for although his crimes were notoriouſly wicked, 
even in the eye of the common or known Law of England, and obvious and 
pet ſpicuous almoſt to the ſight of every eye; yet when he made, as my 
in formation hath often told me, but one ſingle exception in a punctilio, 
or formality about his Peerage, againſt his Indictment, the Judges aſſign- 
ed him learned Counſel in the Law to plead it, and time enough for him 
and them to ſtudy and frame their Arguments in Law upon it. 

Mr. Recorder. Mr. Lilburn, you tell us much of the advice your Coun— 


have to defend my liie : tor they ſay, if no legal crimes can be produced | fe] has given you about the Oyer, can you ſhew us their advice under their 


* . * 
upon which the ſudginent was grounded, all is at an end, and there can be | hands ? 


L:ilburn. Yes, Sir, that I can, 


Recorder 
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r. Well, produce it. 2 * | 
Lillura. Sir, "do ye' mean to the point of the Oyer ? 
| V 3 
wen chen, Sir, it may be as to the punctilio of a word I have 
e you 3 bat Lam {urs I have it under one of their hands, and two 
Wi es at the Bar to depoſe it upon Oath, that the other expreſly ad- 
iſed it, as the main eſſential thing to my life and well-being. | 
8 Nutr. Mr. Eitburn, for all your pretence of integrity, the auditors 
make notice, that you aver a falſhood in the open Court that you are 
not able to make good. | | 1 | 
Mr. Lilbarn. In the midſt of thoſe many and eager interruptions that l 
et with ſrom three or four of you at a time, it is eaſy for a ſtronger 
wet than mine; to let a lip fall in the punctilio of a word; but, Sir, 
„the utmoſt of my diſparagement, and diſadvantage, make the worſt of 
= u can; and ſee what it can amount unto, For in the firſt place, I 
4h ivow with. my life, that I ſaw Mr. Norbury, wich his own hand, write 
theſe very Wores upon the back of the Copy of the Indictment, which is 
here in my hands, and are as followeth : INN 
Ar. Lilburn cught to 7 the Certiorari, and the Return of the Certiorari; 
and if the AF be certified without the Judgment, which js recited therein, all 
in invalid for the Commonwealth. : | 
Mr. Steele was pleafed ro ſpend ſome time upon cavilling at Mr. Lil- 
burn's miſpronouneing the word Certiorari; although he had formerly told 
the Recorder, he neither underſtood Latin, nor French, nor could well 
read either of them. And then he told them, that moſt Lawyers hands 


3 ++ 


N 
memor 


| 


for returning from Baniſhment. 
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The Court with violence and fury interrupting him, and ſilencing him ; 
and Mr. Recorder commanding the Priſoner at the Bar at his peril to deli- 
ver in his Exceptions before it was too late to receive them, and Mr. c!l 
mumblii ply preſſing again and again to paſs ſentence of condemnation upon 
him; and the A Geheral upon the Bench cloſely preſfing to hold 
him to the point, and not let the Priſoner have any elbow- room to go from 
it; and Mr. Lee the Clerk of the Court, (like a moſt deteſtable Tyrant) 
preſſing to gagg the Priſoner at the Bar, that ſo he ſhould ſpeak no more, 
and immediately paſs ſentence of condemnation upon him, and take him 
away: the Priſoner clearly perceiving the violence and fury of the Caurt, 
with an extreme, earneſt, ardent and fierce, and ſhrill, loud voice, cried 
out; ; | 99 74 

My Lord, will you murder me without right of Law, by robbing me 
of my Birthright, and denying me of Oyer, which is as much my right by 
Law, as the blood that runs in my veins? My Lord, are you afta!d, and 
aſhamed to produce that A# of Parliament upon which you pretend to 

round your Indictment, upon which you would take away my life? 

iy Lord, if you thus proceed, you will give me and the people cauſe to 
believe, that there never was ſuch an Act of Parliament as you pretend, 
nor ſuch a Judgment as it pretends to be the executor of; nor no ſuch 
crime ever committed or acted, as any Judgment of Felony can be ima- 
gined to be grounded upon; but that rather all your proceedings againſt 
me, from firſt to laſt, is a malicious pack'd conſpiracy againſt me to murder 
me, and without ground or cauſe to take away my life. For whoſe life have 
I tcloniouſly taken away, or endanget'd ? And if none of all theſe things in 
the leaſt can be laid unto my charge, or never were, where is the act of 
4 _ Toy I have committed, upon which J am endeavoured to be 
hanged { 

But the Officers crying out, Hear the Court; and the ſaid mumbling 
Mr. Hall till ſinging his pitiful ill-tuned ſong of preſſing for Judgment 
againſt the Priſoner; and ſo many of the Court fell upon him at once, to 
deliver in his Exceptions beſote it was too late, as made the proccedings 
of the Court full of confuſion, 

Mr. Lilburs. My Lord, I may not part with my Exceptions til! my de- 
mand of Oyer be read. My Lord, my able and honeſt Counſel, both of them, 


in both of whom I have found a great deal] of faithfulneſs and truth to me, 
have commanded me to dwell upon my demand of Oyer, as upon my life, 
and as upon a thing that is my undoubted right by Law, that cannot, nor 
ought not to be denied me. My Lord, the ſecurity of my life lies in it; 

and if it be granted me, I am for ever out of all danger of gunihot, be— 
cauſe it is puſhble you cannot produce one line of a legal Act of Parlia- 
ment, nor one [\}Jable of a legal Judgment, nor, I am ſure of it, ſo much 
as any ſhadow of pretence of a legal crime of Felony to be the foundation 
of ali: and if fo, they tell me abſolutely all your proceedings againſt me 
are at an end, and I am ſafe and ſecure, Therefore, my Lord, I again 
and again preſs, to leave the Court without excuſe, and do demand before 
all thefe people Oyer, or hearing of the Act, Judgment and Crimes, upon 
which your Indictment is grounded, as a thing that is as much my right 
by Law, as the blood that runs in my veins : therefore, my Lord, deny it 
me nor, | 

Mr. Liiburs, ſaith the Recorder, it is late, and we cannot ſpend much 
more time about yiur buſmeſs ; and the Court hath already toll you, they neither 
will nor can receive in your parchment for Oyer, without your Counſel /ign it. 

Mr. Liiburn. Alas, Sir, I have dealt faithfully and truly with you, 
and told you, that it is drawn up by their inſtructions: but reallv and 
truly they were both gone out of London, before pen could be put to paper 
to draw the rough draught of it; and therefore it was impoſſible to get 
their hands to the ingroſſed copy. Wherefore I beſeech the Court to give 
me time but till Monday morning, and I will ſend after them for their 


er to were very ill to read by perſons that were not well acquainted with them; 
ant, but. Sir, ſaith he, here is Mr. Nerbury's own hand, and I do avow it 
from upon my life for a truth, that my eyes fav; his own hand and pen write it. 
up- Secondly, If my memory miſtake not, I have Mr. AMlaynard's hand to 
| the ſame thing alſo: in thoſe inſtructions that Mr. Maynard under his 
rand ſent me, by my father and brother this day, both of whom are here 
that 'eſent in Court, upon their Oaths to juſtify, that if it be not plainly cx- 
and preſſed under his hand, that by word of mouth, it was the principal in- 
now ſtruction he gave unto them, to give unto me to inſiſt upon, as my right, 
my to demand the Oyer, &c. But, Sir, as for the paper itſelf, there it is, 
t, as jead it; which paper followeth in theſe words: 
ord, It faid, that John Lilburn the 1< h of June 1652, was ſound, and was 
ore feloniouſly remaining in England. Thrs is inſufficient, for it is not ſaid that 
| the be was ſelonioufly found ; ſo that the being found in England is not laid within 
o fit the Indictm ent. Secondly, And was felonioufly remaining ; it ſbeuld be ſaid, 
at on was then and there felonioufly remaining. * So there is no Felony charged in his 
own leirg found. There is no time charged of that which is laid as a Felony. 
and, John Maynard, the 16th of July 1653. | 
ether And by way of poſiſcript in the ſame hand, there are theſe words, That 
e in the Friſener at the Bar is io d. ſire, that he may have Counſel to plead his Ha- 
„ by ceptiens. And in the ſame paper, in ſomewhat a different hand, there are 
me, theſe very words, I pray the Ozer 4 the Act of Parliament the Indiftment ts 
> reſt erqunded upen; pray enter it upen ecord, accept of no Copy but the fight of 
Yited the Record under the road Seal. Which paper the Recorder reading, and 
hath ſcrioufly viewing, faid, Mr. Lilburn, this paper will not reach your pur- 
enter pole; for thoſe lines that ſeem to be Mr. Maynaru's, are not home to the 
here thing in hand, and thoſe lines that are for your purpoſe are in a quite 
ire's difterent hand, 
"ther Mr. Lilburn, Well, Mr. Recorder, it matters not much, for I am ſute 
and the paper is not in the leaſt of my writing; for I hz4 jt as it is from my 
mpt, brother, that I ſent to Mr. Maynard with my father about my buſineſs, 
arge and J am ſure it either all is Mr. Maynard's hand, or my brother's; who 
Eng- writ down from the words of Mr. Haynard's own mouth, thoſe ivſtruc- 
ught tions that he gave unto him and my father for me to dwell and infiſt 
as it upon, and to venture and caſt my lite upon. There they both are, I 
ap- pray adminiſter unto them both their Oaths, that they may freely ſpeak 
N before the Court, what Mr. Maynard laid unto them in this particular 
„ in point about the Oyer, &c. . „ 
tor, Whereupon old Mr. Richard Lilburn, the Priſoner's father, with his 
verſe ſon-in-law Mr. Thomas Gore, began to ſpeak, and to juſtify what the 
con- P:itoner had alledged; but the Court interrupted them, and commanded 
fon, them to be filent, and would not let them go on. But Mr. Recorder, 
ney- taking liberty to ſpeak as long and as often as he pleaſed, took the liberty. 
t let ſeveral times to calumniate, and render odious the Priſoner at the Bar, 
for averring a falſhood in the open Court; and fo ſometimes did the Lord- 
had Mayor alſo, although his Honour wes pieaſed to ſnew Mr. Lillurn a 
any printed Petition a day or two before, and did ſolemnly in the face of al] 
the Court aver, that che Woman, pointing to Mrs. D:rmer, then a Pri- 
and ſener at the Bar, had avowed that ſhe had the ſaid printed Petition, and 
this ethers of the ſame kind, from Mr. Lilburn. Upon which the faid Mrs, 
tris D:rmer openly cried out, That's falſe, my Lord, I never ſaid any ſuch 
uil- thing in my life. : | 
hree Upon theſe furious hurley-burleys, that happened betwixt the Lord- 
me Mayor, Mr. Recorder, the Attorney-General, and mumbling Mr. ll 
ict- the Attorney of the Dutchy, and Mr. Lilburn Priſoner at the Bar; Mr. 
me, Lilburn's father, and his brother-in-law Mr. Gore, and one Mr. Thomas 
Pri- {/:ws, but eſpecially Mr. Thomas Prince, pre ſſed to ſpeak ; but could not 
tor be permitted, but were again and again interrupted and ſilenced. 
a$ But Mr. Prince preſſed hard on, and told the Lord-Mayor to this pur- 
aw, pe; That it was the knows Law of Ergland, that any by- ſtander what- 
der- tocver might ſpeak for the Priſoner's benefit at the Bar, eſpecially when 
and they apprehended the Priſoner was like to be wronged, and denied his 
ore biithright, the benefit of the Law; and this privilege, my Lord, by or- 


cer of the Court, you have granted me, and other of Mr. Lilburn's friends 
our right by Law, to ſpeak in his behalf, when we fee things urged 
«wank him againſt reaſon and right; and therefore, my Lord, the thing 
that Mr. Lilbury demands about his Oyer, or hearing read the Act of Par- 
Uewent, upon which the indictment is grounded, and the Judgment up- 
en which the Act is grounded, and the crimes that ouglit to be the origi- 
ue of all, is fo eſſentially his right, that it is an amazement to me to ſce 
It diſputed: and alſo it is a wonder to me, that any man that pretends ſo 
mh as to know the very firſt Rudiments, or the very firſt feorſteps of the 


I.iu, as Mr. Recorder doth, ſhould endeavour to deny ſuch a thing fo 


Gamounly practiſed in every ordinary Court cf Juſtice, in the caſe of every 
&0:niry Bond and Bill that a ſuit is commenced upon, 


hands; and engage not only to get their hands to the parchment, but to 
bring one or both of them to this Bar, to juſtify their inſtructions to me 
and that their inſtructions are Law. Therefore, my Lord, be pleaſed to 
grant me but till Monday morning, and I will have them here, a though I 
borrow money to fend two Coaches with fix horſes a- piece to fetch them back. 
Lord- Mayor. No, the Court breaks up to-night, and therefore we cannat 


give you till Monday. 

Recorder. Me. 1 ſeeing you inſiſt ſo ſi fly upon it for ytur Oyer, 
[ wil tell you what we will do with you : put in your Excaptions tonight, 
which yau have under your Counſel's hands, and the Court will aſſure you that 
in caſe your Counſel at our next meeting about your buſineſs, wi'l avow that 
your parchment for the demand of Oyer is Law, we will grant it you ; and 
your putting in your Exceptions now, ſhall be ro prejudice to you in any kind. 

Mr. Lilburn endeavouring to ſpeak, to cloſe with him, ſeveral of his 
honeſt and true friends that ſtood by him, cried out, there was a ſnare 
laid for him, and bid him rather die than go an inch from his Counſel's 
honeſt, juſt, and ſafe inſtructions. At which the Court grew very angry, 
and judgment again began to be preſſed againſt the Priſoner at the Bat: 
and the Court required the Exceptions, without any more ado, to be 
delivercd in. 
Mr. Lilburn. Well then, my Lord, ſeeing I have done my utmoſt to 
obtain my right by Law, which is to have the Cyer of the Act, Judg- 
ment, and Crimes, upon which the Indictment is grounded, and it will 
not be granted me, but the Court hath over-ruled me; therefore, my 
Lord, to let all the world know that I am no bafMer, nor procraſtinator 
of time, nor have any thing of guilt, fear, of dread within me, although 
it be never fo much to my wrong, and tend never fo much to my appa = 
rent diſadvantage or my ruin, I will cloſe with Mr. Recorder, and im- 
mediately deliver in the Exceptions that I have in my hand already, ſign- 
ed by my Counſel, as a part of my Exceptions; provided he will diſtinèt 
repeat over the promiſe of the Court, and enter jt upon record in the 
Court's Books, and order the Cleik immediately ro draw up an order 


| 


upon it, as large as it is in itſclſ, and give it me legally ſigned before [ 
{tir from the Bar. | 
Noe, faith Mr. Recorder Steele, Mr. Lilburn, the doing of that that yen 
require, world take up too much time, and thertfore the Coutt cainit da it : 
tut they will make good what I have ſaid unto you, 
W hereupon, Mr. Lilburn repeated what Mr. Recorder (in the name 
of the Court) had promiied, and faid, Sit, is not this that the Court will 
ſtand to? Yes, faith the Recorder. hen, Sir, 1 befeech you, in the audi- 
ence of all theſe people, (that they may bear witnels) repeat it over wana 
| y ountelt, 
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yourſelf,” Which he did: and Mr. Lilburn cloſed with him, and ac- 


* 


cordingly delivered in his Exceptions. 


Andi at his coming to his Lodging, ſome of his friends drew up the 
7 of the Court in writing, and ſet their hands to it; Which thus 
followeth : © | 5 . 1 

That if Mr. Lilburn would deliver in the copy of bis Exceptions, the not 

anting at this time his Oyer ſould be no prejudice to bim. And further, 
at the Court was 10 confider of a time ts have the Exceptions debated by 
Counſel : and if the Counſel of John Lilburn, Gentleman, when they 
came 10 plead to the E 2 10 conceived it neceſſary and right to have the 
Oyer, that then it * be granted him, before any proceeding upon the 
Exceptions ſhauld be, as if the Exceptions were not delivered into the 
DT I EIT © ANY 
Mitneſi, Richard Lilburn, George Wade, Thomas Webbe, George 
i Lilburn, jun. William Lilburn. 

Mr. Lilburn. My Lord, I here deliver your Lordſhip and this ho- 
nourable Court, part of my Exceptions unser my own and my Counſel- 
lors hands : but, my Lord, I have many more to make, when ſhall hear 
the Oyer, and have copies of the Act, 
to my right, that your Indictment is grounded upon. And then ſpoke 


Oo 
as follows: 


My Lird, | 3 N 
1 Have given into the Court my demand for Oyer, fairly ingroſſed in 

parchment under my hand, and part of my Exceptions againſt the 
Indictment, which are very difficult points in Law, and beyond my read- 
ing and {kill fully to argue, and therefore I muſt depend upon my learn- 


ed Counſel for that. 


It was never denied the worſt of Traitors to have copies of their In- 


dictments, and Counſel to argue the points of Law for them. The Lord 
Macguire, the great bloody Rebel of Ireland, indicted for Treaſon lately 
at the Upper Bench, had his Counſel to argue before the learned Judges 
thereof, when he was indicted for High-T reaſon, and ſpent much time 
only about his title of Baron. Duke Hamilton, Lord Capel of late, and 
the Lord Caflebaven formerly, were never denied it, nor the Earl of Straf- 
ford: yet all theſe perſons were tried for facts that were crimes in the 
Common Law, for treachery, and bloodſhed, and foul offences, ſuch as 
the Law of Nature forbids and abhors (and had Laws made before their 
facts to be their guide). But my only crimes are, that my name is John 
Lilburn, and that I am in England, my native country : and the matter 
of Law that roſe in their caſes, was only upon the formality of the In- 
dictment of charges againſt them, and conſequently leſs need of ſerious 
arguments in Law; yet the Law is ſo tender of blood and life, that it 
takes away no adyantage from any man whole life is in queſtion or danger. 

But, my Lord, I beſeech you conſider the difficulty of my caſe ; the 
very crimes whereof I am accuſed, have no foundation in the Common 
Law, I am only accuſed for being in my native country; and the pre- 
tended Law againſt me lays no crime to my charge: I have wronged no 
man in his property; I have deſigned no evil againſt my country; I have 
hurt no man in his liberty, nor life, nor membcr. 

The very crime laid to my charge, may be called a point of Law * it is 


ſuppoſed to ariſe upon the breach of a pretended Act of Parliament, fo | 


that it is not in matter of form, or in the formality, or nicety of proceed- 
ings againſt me, that the point in Law ariſes in my caſe: it is about the 
nature of the crime it{clf whereof I am accuſed, and therefore Counſel 


learned in the Law is more neceſſary in my caſe, deliberately and mature- | 


ly to argue it before all the learned Judges of the Law in England, than 
in any cafe that hath been tried in England this hve hundred years: here 
1s no light to lead my Judges in their judgment, but the very light of the 
Law itſelf, being a ſtrange kind of ſingle Act made in a ſtrange kind, or 
unknown and unheard-of manner. Here is no precedent, no example to 
help them: the like caſe, I dare avow it, was never tried in England be- 
fore, and all England, and their poſterities, yea the babes in their mo- 
thers wombs, are concerned in the event of my Trial. Whatſoe ver is 
the iſſue of my Trial, will hereafter be drawn into a precedent, either 
for the good or evil of all the people of England. Beſides, the ſhedding of 
my blood without cauſe or reaſon, muſt needs bring guilt, puniſhment, 
and miſcry upon the cauſers and permitters thereof. Remember righteous 
Abel's caſe, Nabath and Uriah : therefore I hope much caution will be 
uſed in determining the difficult points of Law in my caſe. My Lord, 
not for my own ſake, for the ſparing of my blood, though I am bound to 
preſerve it, if 1 can, by the great Lawof Nature; yet, my Lord, if my 
life were only at the ſtake, I could contemn it, if I faw my 
contempt of it might ſerve my Country, and rettore it to its liberty and 
freedom. But when the liberties of millions of perſons already in being, 
and vet unborn, which conſiſt and ſubſiſt in being ruled by written Laws 
and Rules; when theſe are at the ſtake, I hope the difficulties of the Law 
in this cafe, ſhall be ſeriouſly weighed, and ſolemnly debated by the moſt 
experienced men in the Law in the whole Nation. f 
Ihe Copy of the fore-recited Exceptions thus followeth : 


The Exceptions of John Lilburn, Gent. Priſoner at the Bar, to a Bill of 
Indictment preferred againſt him, grounded upon a pretended Act, in- 
titled, An A for the Execution of a abe given in Parliament againſt 
Licutenant-Celonel John Lilburn; which Judgment is by the ſaid Act 
ſuppoſed to be given the 15th day of Faruary, 1651. 


T H E ſaid John Eilburn, Prifoner at the Bar, ſaith, That the ſaid In- 
dictment is inſufficient, in the Law, in matter, ſubitance and form. 
And he humbly offereth theſe Exceptions following againit the ſame, 
Exception 1. For that the ſaid Indictment is grounded only upon an Act 
intitled, An A for the Execution of Judgment given in Parliament againſt 
Licutenaut-C3/anel John Lilburn, And it doth not appear, either by the 
title of the ſaid Act recited in the Indictment, or by any thing contained in 
the ſaid Act, that either the ſaid Act itſelf is an Act of the Parliament of 
the Commonwealth of England, or of the Parliament ſitting at Ir 
ter ; or that the ſaid ſuppoſed Judgment, for the execution A hereof the 
ſaid Act is ſuppoſed to provide, was given in the Parliament of the Com- 
monwealth of £n;/a-d, or in the Parliament fitting at Fezmmy/t:y ; nor 


3 


udgment, and Crimes, according | (ed | 
Colonel John Lilburn ; and if no ſuch Judgment were given, the Ag 


26, The Trialof My. John Lilburn, - 


| 


| ſaid Lieutenant-Colonel 
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was held by prorogation or otherwiſe. And it is evident in Law, that 10 
Lay could. at that time be made, but by the Parliament of the Common. 
wealth of England ; for by the Law then in 
Laws was only in thoſe perſons which were known and diſtinguiſhed 
that title of the Parliament of the Commonwealth of England: and in 
that name only Addrefles were made to them, both by'the people of Eng. 


© 


| land, and by all EN States and Princes, and all Addreſſes refuſed tha 


wanted that title. Now for aught that appears in the ſaid Act, where. 
upon the ſaid Indictment is grounded, it may be as well an Act of Pari. 
ament in France, or Scotland, or Naples, as an Act of the Parliament of 
the Commonwealth of England; fo that it doth not appear, that the fad 
Indictment is grounded upon any Law of England; or that John Lilburn. 
Priſoner at the Bar, is indicted for any fact that is a Crime by any Law of 


England, and then the ſame is void in Law. 5 


Exception 2. The ſaid Indictment is grounded upon the fore-recited 
Act, intitled, An A for the Execution of a Juugment given in Parliamey 
againſt Lieutenant-Colonel, John Lilburn ; and fo relates only to (one 
Judgment ſuppoſed to be given in Parliament againſt the ſaid Lieutenant. 


were void, and the Judgment alſo, Now it doth not appear that an 
Judgment, for 95 Crime hatſoever, was given in Parliament againſt the 

ebn Lilburn. 1. Before any Judgment can 
be given in Law againſt any Engliſhman, for any Crime, there muſt 
be either an Indictment, Preſentment, er fome Information or Ac. 


cuſation againſt him, to that Court that judgeth him, for ſome Crime 


ſuppoſed to be committed by him. 2. The party accuſed muſt either 
appear before that Court, or be out-lawed for not appearing. 
3. If the party appears, he muſt either confeſs the Crimes or Miſdemea- 
nors whereof he is accufed, or elſe plead to the Inditment, Preſent- 
ment, or Information, or Accufation againſt him, and come to Trial 


| thereupon. And as ſome of theſe ought in Law to precede a Judgment 


againſt any Engliſbman, fo alſo ſome of theſe afore-mentioned proceed- 


| Ings, in order to a lawful Judgment, ought to be entered upon ſuch Re- 
cord, wherein any ſuch Judgment is entered ; and unleſs it doth appear 


upon the Record, wherein any Judgment is entered againſt any Eng liſbman 
for any Crime, that ſome ſuch proceeding as aboveſaid, hath been made 


| before the Judgment paſſed againſt him, the Judgment is to be holden 


for erroneous and void, and ought ſo to be reputed. Now it doth not 
appear either by the ſaid pretended Act, as it is recited in the Indictment, 
nor by any Record of the ſuppoſed Judgment produced, nor any other- 


| wiſe, that there was any Indictment, Preſentment, or Information to the 


Parliament of the Commonwealth of Eng and againſt the ſaid Lieute- 
nant-Colonel John Lilburn; or if there were, it doth not appear, that he 
ever appeared to the ſame, nor that he was ever outlawed for not appear- 
ing: neither doth any pleading by the ſaid Lieutenant-Colonel John Lil- 
burn to any ſuch Indictment or Information appear, nor any Trial of 
him for the ſame. And therefore if any ſuch pretended Judgment be en- 


tered, as the faid ſuppoſed Act, aud the Indictment of Y Lilburn, 


Priſoner at the Bar, thereupon doth relate unto, the ſame is erroneous 
and void in Law; and by conſequence the ſaid Indi&tment is void. 


for that it is only grounded upon, and recites an Act, which Act is de- 
clared to be made for the execution of a Judgment paſſed in Parliament 
againſt Lizutenant-Colonel John Lilburn, the 1 5th day of Fanuary, 1651; 
when in truth there was no ſuch Judgment, either ia matter or form, 
paſled in Parliament on the ſaid 15th day of Fanuary, 1651 ; as is en- 
acted by the faid ſuppoſed Act, to be executed againſt the ſaid Lieute- 
nant-Colonel John Lilburn; and as is alſo recited in the ſaid Indictment, 
to be enacted by the ſaid Act, to be put in execution againſt him. 
Fir/?, There was no Judgment paſſed in Parliament upon the ſaid 
15th of January, 1651, that the ſaid Lieutenant-Colonel John Lilburn 
ſhould depart out of England within twenty days, after the ſaid 15th day 
of January, 1051, as is mentioned in the ſaid Inditment. Secondly, 
There was no Judgment paſſed in Parliament, upon the ſaid 15th 
day of January, 1651, that the ſaid Lieutenant-Colonel Jahn Lilburn 
ſhould depart out of England, Scotland and Ireland, or the Iſlands, Ter- 
ritories, or Dominions thereof, within any limited time whatſoever, or 


under iny en whatſoever, as is mentioned in the ſaid Indictment. 


Thirdly, There never was any Judgment paſſed in Parliament, the ſaid 
ISth day of January, 1651, that the ſaid Lieutenant-Colonel Fn 
Lilburn thould be executed as a Felon, without benefit of Clergy, in caſe 
the ſaid Lieutenant-Colonel J Liiburrn ſhould be found, or be remain- 
ing in England, Scotland, or Ireland, aſter the expiration of twenty days, 
or any other time whatſoever, to be accounted from the ſaid 15th day of 
January, 1651. And if no ſuch Judgment doth appear to have been 
patlea againit the ſaid Licutenant-Colonel John Lilburn, as is aforeſaid, 
and as is recited by the ſaid Indictment, to be enacted to be put in exc- 
cution againſt him; then the original ground of the ſaid Indictment is 
null and void: Which is a Judgment ſuppoſed to be paſſed in Parliament 
againſt the ſaid Lieutenant-Colonel 7% Lilburn, in matter, ſubſtance, 
and form, as aforeſaid, upon the 15th day of January, 1651, which is 
enacted by the ſaid Act recited in the faid Indictment to be put in exe- 
cution : whereas no ſuch Judgment ever paſied ; and therefore cannot be 
ſuppoſed or admitted by the Law to be enaQed to be put in exccution : 
And upon theſe reaſons and cauſes the Prifoner at the Bar conceives the 
ſaid Indictment to be inſufficient in the Law. 

Exception 4. Ihe ſaid hn Lilburn further excepts againſt the ſaid In- 
dictment, as inſufficient in the Law, in regard of the uncertainty of the 
ſame; the Law requiring all allegations againſt any man to be certain; 
for that the ſaid Indictment doth recite and ground itſelf upon an Act, 
made for the execution of a Judgment paſſed in Parliament againſt Lieu- 
tenant- Colonel 'Fo/n Liiburn ; and then chargeth Jobn Lilburn, late of 
London, Gentleman, to have been found in Exgland; that is to ſay, in 
Lenden, contrary to the ſaid Act: but averreth not that the ſaid Foby 


| 
| 


Lilburn, now Priſoner at the Bar, indicted by the name of 7:hn Litburn, 
late of Zoxdon, Gentleman, is one and the ſelf-ſame perſon, with the 
ſaid Lieutenant-Colonel Jahn Lilburn, meant and intended by the ſaid 
Act; and not other or divers: by reaſon whercof, and for that there 

are 


„„ 

7 
6 6 Car; Il. (360) 
yet when the ſaid Parliament did commence or end, or whether the ſan © 


8 the power of making 
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Exception 3. The faid Indictment is erroneous and inſufficient in Law, 
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Gd Act, and diſtinguiſhed from all othets of the ſame name, by the title 


upon the 15th day of June, 1653? and by conſequence, the Pri- 
3 Bar, N 5 he {+ not "pes Pg by the ſaid Act, 
might be enſnared and condemned as a Felgn, only becauſe his name is 
5 on Lilburn : and if any other John Lilburn ſhould in like manner plead 
tothe ſaid Indictment, he ſhould ſuffer, becauſe he is called John Lilburn. 
For all which errors and inſufficiencies in the Law, in the ſaid Indict- 
ment, Act, and ſuppoſed Judgment, appearing, the ſaid Fohn Lilburn, 
Priſoner at the Bar, humbly prayeth, that the ſaid Indictment may be 
uaſhed ; and in caſe the honourable Court be not fully ſatisfied in the 
10 errors and inſufficiencies of the ſaid Indictment, he prayeth that 
Counſel learned in the Law may be aſſigned him, and a competent time 
given for him to adviſe with them, and for them to prepare their argu- 
ments upon all the ſaid matters of Law. And that the caſe being of very 
reat difficulty, and much concernment to the liberty of all the people of 
England ; and being-a caſe without any precedent ; and the ſhedding or 
ſparing of innocent blood, depending upon a reſolution thereof : he hum- 
bly prayeth, that the ſaid difficult points of Law, ariſing upon the caſe, 
may be argued before the reverend Judges of the Law, as hath been ac- 
a in ſuch caſes, that their opinions may be had thereupon. 
Signed John Norbury, John Maynard; and erg to, and accepted 


by the Lord-Mayor, and the honourable Bench, 7uly 16, 1653. 
; oHN LILBURN. 


But the Court being eager to ſee the Exceptions, the Cryer commanded 
filence, and to hear the Court, who had commanded their Clerk with a 
low voice to read them the title of the Exceptions amongſt themſelves. 
Whereupon, as ſoon as the Priſoner at the Bar perceived the Court had 
heard the title, he defired them to read them all over with an audible voice. 
But withal, my Lord, faid he, I beſeech you and the Court to take no- 
tice, that they are but part of my Exceptions, which the Court hath 
forced, and compelled me to deliver in. 8 f 
At which the Lord-Mayor was very angry, and ſaid, Mr. Lilburn, 
you are very much to blame, thus to abuſe and ſcandalize the Court, in 
faying we have compelled you: you may take your Exceptions again, if 
you are not free to deliver them in. Give him them again. 

Lilburn. No, my Lord, I will have none of them; for ſeeing they are 
in, they are in; and I will ſtand to them, and maintain them with my 
life : and I hope, and doubt not but my honeſt and learned Counſel will 
back them with ſtrong and unreſiſtible arguments of Law. But, my Lord, 
hereafter I ſhall endeavour to keep the Court cloſe to their promiſe, made 
unto me by their mouth, Mr. Recorder, about the Oyer for, my Lord, 
here are witneſſes enough of it. But, my Lord, whereas you ſay I have 
abuſed the Court, in declaring that they forced and compelled me to deli- 
ver in my Exceptions ; my Lord, I abſolutely deny it, that that averment 


is any, abuſe at all to the Court, You know, my Lord, you have over-ruled | 


me in point of reading my Parchment about the Cyer, and you have or- 
dered me todeliver in my Exceptions to the Indictment, which you know 
I have averred by Law, I ought not to be compelled to, till 1 have le- 
ally the Oyer : ſo that, my 1 I muſt yet aver, that in the = of the 
Low you have committed a force and compulſion upon me. But, my 
Lord, I have done with it. 
They ſpent ſome time in _— the beginning of the Exceptions; 
which (an obſervant man might ea Y ſee) did very much trouble both 
the Lord-Mayor and the Recorder. But the Priſoner withdrew ; and by 
ſeveral of thoſe that ſat nigher the Lord-Mayor and Recorder than he 
ſtood, he was certainly informed that the Attorney-General Prideauæ, 
who fat upon the Bench, although he would not ſpeak much openly and 
publickly, yet he conſtantly, in a whiſpering or clandeſtine way, preſs'd 
the Court to keep the Priſoner cloſe to the queſtion ; Myhether he was the 
John Lilburn meant in the Af or no? and to give him no elbow-room to 
let him get off it: And that Mr. Alderman Atiins was in a pitiful] fright- 
ed condition, when the Priſoner appealed to the people againſt their in- 
juſtice. And that the pitiful Alderman moſt lamentably cried out 
to-Colonel Okey, preſently to ſend for ſome troops of horſe, to ſecure his 
worſhipful perſon. And that Mr. Lee, the Clerk, was extreme earneſt to 


have the Priſoner gagged at the Bar, that he ould ſpeak no more; and 


privately preſs'd very hard, immediately to have him condemned and taken 
away. And that the Lord-Mayor, at the reading of the title, in which 
the Act is called, A pretended Act of Parliament, ſaid unto the Recorder, 
We arc undone, if we receive in this; for we ſhall be adjudged betrayers 
of our truſt. And at their reading the firſt Exception, the Recorder was 
zmazed, and ſaid, he wondered how Mr. Lilburn could get learned 
men in the Law to ſign ſuch Exceptions. And the Lord-Mayor aſking 
him, what that Mr. . ee was, whoſe hand was firſt to the Exceptions; 
the Recorder told him, he had lately been a Judge in Wales. My Lord, 
I do not fo much wonder at his ſetting his hand to the Exceptions (for 
I have known him for many years to be a man of principles ſomething in 
affinity to Mr. Lilburn) ; but for Mr. John Maynard, one of the 1 
Lawyers of Englund, and one of the greateſt practitioners of the Nation, 
for him to ſet his hand to ſuch Exceptions, is that (my Lord) amazeth me. 
Vol. VII. | | 


— 


for returning from B auiſbmet 5 


— 


4168378) 
For If this very fitſi Exception of Mr. Zilburn's be good in Law, thei 
all the late Acts of Parliament ate totally invalidated, as well as tha: 
which he ſpeaks againſt: | 

Then the Coutt broke up. 


Notwithſtanding the ſtticteſt enquiry, we can't find that Lilburn, ot 
his friends, or any one elle, ever publiſhed the remainder of his Trial. 
Mr. J/vitleck, in his Memorials of the, Englif affairs, p. 560, ſays no 


more than this: 


' Fuly 13, 1653, Lieut, Col. Lilburn was attaigned at the Seſſions in the 
Old- Bailey, upon the late Act for his Baniſhment. _ Barts 

July 14. Lieut; Col. Lilburn was brought again to his Trial, but he 
urg'd for further time in regard the Counſel aſſigned him retus'd to ap- 
pear for him; only Serjeant Maynard, who was ſick; afid he had an or- 
der for a Copy of his Indictment. 7 rk | 

Filly 17, (16) Lilburi was brought to his Trial; but nothing done in 

his buſineſs; and page 563. fays; Aug. 11. Lilburn's Trial proceeded at 
the Seſſions-houſe. | | 

16. Mr. Lilburn's Trial at the. Seſſions-Houſe proceeded. | 
Fob The Jury found Lilburn not guilty ; he pleaded 'long for him- 
elf. 

Nothing of theſe three laſt days Proceedings are printed. | 

In a Book; entitled Lieut. Col. John Lilburn Tried and Cajl, or his Caſe 
and Craft diſcovered, 4to, 1653. is recited ſome of his ſpeeches at his 
Trial, and Animadverſions on them; which ſhews that the Colonel made 
a notable Defence. His Speeches, as mentioned in that Book, page 125 
Sc. are as follow: | 

Concerning the Act whereupon he was indicted, this he ſaid; It was a 
lye and a falſhood : an Act that hath no reaſon in it, no Law for it; it 
was done as Pharaoh did; reſolved upon the queſtion, that all the male 
children ſhould be murdered; That if he died upon this Act, he died upon 
the ſame ſcore that Abel did, being murdered by Cain. That the Act was 
a void Act, a printed thing, there being no one punctilio or clauſe in it, 
grounded on the Law of England, and that it was an unjuſt, unrighteous, 
and treacherous Act, and that he doubted not to ſhatter that Act in pieces. 
That they could not make an Act of Parliament, ſince the King's Head 
was cut off, | 

By the ſame Law they voted him to death, they might vote his honeſt 
twelve Jurymen. | 

He ſaid, The Parliament before the King's head was cnt off, and the Mem- 
bers taken out, were, in their purity, a gallant Parliament, who were ten- 
der of the liberties and welfare of the Nation, and walked in the ſteps of 
their anceſtors and fore-fathers; then were the days of their virginity; they 
made good and righteous Laws, and then they had no force upon then:« 
But ſince 1640, and 1641, there have been no good Laws made. 

He affirms, that it was no lawful Parliament, that made that Act. 
Again, the Parliament that made this Act of Baniſhment was no Parlia— 
ment, I will prove it: And the Parliament was rather tranſgreſſors than I. 


| Again, admit the Parliament legal, they had no pawer to ſend for me. 


If there were any Judicatory in Parliament, it was the Lords Houſe, not 
the Commons, 

As for all Parliaments in general, he ſaid Parliaments were a delegated 
Power, and ought to give a reaſon of all they do; and that it was not in 
their power, (as he had proved in his Plea at large, before the Lord Chief 
Juſtice Rolls and Mr. Juſtice Bacon, May 16, 1047 ;) nor had they the 
leaſt juriſdiction, to ſentence him, or any of the leaſt free-born Enxlifhmen 
unleſs it be their own Members, That all crimcs whatever were to be 
heard, determined, and judg'd at the Common-Law, and no where elſe. 
Acts of Attainder were not lawful. 7 

Speaking to the Lord-Mayor; This is the ſtrangeſt thing (ſaith he) 
that ever I ſaw, that a man muſt be cheated of his life. Good my Lord- 
Mayor, you have made yourſelf a party in my cafe, and raken a wrong 
{0 Lilburn ; and if you do not make me hang, you are afraid of your- 

elf. You make the land groan under your burthens and oppreſſions; I 
deſire you will not deny me my right, that I may not loſe my life in the 
reſolve of a queſtion, "That John Lilburn ſhall be hanged ; which in time 
_ 00s to murder your poſterity, and the poſterity of thoſe that hear me 
this day. TE 

He told the Lord Keele, that he had nothing to do to judge him, being 
a party, and had a ſalary of a thouſand pounds per annum from the State. 

To Mr. Prideaux, Attorney-General, he ſaid, Vou are a blood-thirſty 
man, and you come here to juſtify your unrighteous Act; and I hope the 
Jury will take notice of al your violence. It is the admiration of my 
ſoul, that he ſhould be a ſudge in his own caſe; to have a Man ſit as my 
Judge that thirſteth after my blood. : 

He ſaid, that the army (many of them) have been very good inſtru— 
ments for the good of the Nation, to deliver us from Tyranny : I wiſh 
there is not a greater than they delivered us from. 

For the Jury, he called them his honourable Jury, and ſaid they were 
the Keepers of the Liberties of England; and will make it appear that 
the Jury are the Judges of the Law, as well as of the Fact. 

Moreover, he charged them to conſider, whether if I die on the Monday, 
the Parliament on Tueſday may not paſs ſuch a ſentence againſt every one 
of you Twelve; and upon your wives and children, and all your relations; 
and then upon the reſt of this City, and then upon the whole County of 


| Middleſex, and then upon Hertfordſhire, and ſo by degrees there be no 


people to inhabit England, but themſelves ? 

I call Zehovah to witneſs (faith he), and do here proteſt before God, 
Angels and Men, I am not the perſon intended to be baniſhed by that : 
Act; ſpeaking of the Act whereupon he was indicted, 

The Jury having acquitted him, were ſummoned before the Council 
of State, on the 23d of Auguft, 1653 ; in purſuance of an order of Par- 
liament, of the 21ſt, to anſwer for their conduct. 


The examination of which Jury is printed in State-Trials, Val. I. 
page 81, & 2. Edit. 1730, after his Trial at Guildboll in 1649, for High- 
Treaſon ; to which the Reader is referr'd. But for what reaſon the ex:- 
mination of his Jury in 1653 is there inſerted (having no relation to 
that Trial) would be difficult to tell, 
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XXVII. 


The Trial of MILE 


0 4; % 


ANDUARY 1656, Miles Sindercome was committed elofe Priſoner to 
J the Tate, of Londen, for High- Treaſon; and Sir John Barkflead, 
Knight, Lieutenant of the Tower, gave order to Mr. David Steer, one of 
the Warders of the Towe?,: to be his Keeper; with ſtrict orders from the 
Lieutenant to be moſt careful of him. But Mr. Steer perceiving the def- 
pærateneſs of his diſpoſition; by many violent and threatening ſpeeches, 
which he often uſed, acquainted: Sir Zohn Barkftead therewith, and deſired 
more aſſiſtance, as well tor the ſecurity of his own Perſon, as of the ſaid 
Priſoner... Wherefore, from that time forward, a guard of a Commiſion 
Officer and Soldiers, were ordered to aſſiſt the faid Keeper, and ſecure the 
Priſoner ; fo that Sinder come finding no means poſſible for him to make an 


« PE _ * * 
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1 eſcape by force, endeavouted afterwards to eorrupt his Keeper, offering 


| him two hundred pounds, or ſo much as his place ſhould be worth, to 
| | aſſiſt him in making his eſeape; and defired him, if he would undertake 
| the matter, to furnith him with a black ſuit of clothes, a peruke, and a 
* | Mort dagger, to paſs him through the Water-gate, within the Tower, and 
WP faid, that then he would trouble him ne further, but kill any man that 


ieutenant there- 
with; who was therefore more vigilant and careful for his fecurity. The 


1 Officers and Soldiers that daily attended in his chamber with him, would 


often adviſe him to make his peace with God, and to look after the eternal 
eoncernments of his Soul ; which difcourfe he would always divert by the 


he was a Soldier, boaſting greatly thercin, and of his knowledge in the 


I 
. Law of this Nation: And would often ſay, That he doubted not to make 


a very good defence, if he might be tried by a Jury, according to the 


| N : ancient Law of England, and to come off as well as John Lilburn. 


February 6, 1656, Miles Sindercome had notice of his Trial to be the 
next Monday following, and hd liberty given to prepare himſelf for it; 
and for that purpoſe to fend for, and converſe with, what perſons he would; 
and to have the uſe of pen, ink, and paper, and to write as he pleaſed; 
which he had, and did ufe accordingly. | 

February 9, 1656, Sindercome was brought to his Trial at the Upper- 


| Bench Bar in W:ftminfter-ball, the particulars whereof arc as follow. 


The Indictment was for High-Treafon, to this effect, viz. 


l HAT Miles Sindercome, alias Fiſh *, and one William Bayes; wot 


divers other Rebels and Traitors, azamſt the Lord Protector, and Govern- 
ment of the Commonwealth ; net laving the fear of God in their hearts, but 


1 | moved and ſeduced by the infligation of the Devil; on the 17th of Septem- 
1 ber, 16 pens divers other days and times, as well before as after, at Weſt- 


minſter, and divers other places in the County of Middlefex, falſely, malici- 
oufly and tritorouſly did conſpire, com aſs, and imagine the deatb of the ſaid 
Lord Protector; and to ſubuert and alter the Government of the Commonwealth, 
and ta raiſe War withia the fame. 


For effecting whereof, 


1. They took à room in the Houſe of one Edward Hilton, and divers rooms 
in the houſe of one James Midhope, in Weſtminſter; whither they brought 
| Guns, Harquebuſſes and Piſtols, charged with leaden Bullets, and iron Slugs, 


10 ſhoot, kill and murder him. | 
2. January 1, 1656. They provided Horſes and IVeapons of War; and, 


uſby, for the ſame purpoſe. 
i 4. 1 je 4s 555 conſpired to burn Whitehall, where his High- 
cſs was in his own perſon ; and to that end brought a basket filled with Match, 
Brimftone, Ganpawder, and other combuſtible Stuff and Materials, and ſet 
the ſame on fire in the Chapel there; to the great danger and difquietment of his 
Highneſs, and ill example of others, in contempt of the Law, againſt their due 
obedience to his Highneſs and Government, againſt the Peace, and form of the 
Statute, &c. 
'Thus far the Indictment. 


put himſelf upon his Country; and the iffue being joined, there was im- 
mediately impannell'd a Jury of Gentlemen of worth and quality to 
paſs upon his Life and Death : he challenged ſeveral of them ; and twelve 
being ſworn (with his own conſent), his Highnefs's Attorney-General (the 


$4 


„ Findercome's Death.” This Col. Sexby died a Priſoner in the Tower, Jan. 13, 1657 
T This Sindercome had engaged to kill General Monk in Scotland, and would have e 
+ Hikon depoſed fully conzerning the Viol-caſe and Trunk of Arms. 


3235. The Trial of Miles Sindercome, 
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8 SINDERCOME, alas FISH, at the Upper-Bengh, gm 
Feb, 9, 1666. for High Treaſo Oo 2% 


Hhefore the Lord Chef- Juſtiee Glynn, and Mr. Juſtice Farbuttons 


A one Toope of his Highneſs's Lifeguard, who was drawn 


| | ſhould oppoſe him in going. But his Keeper 1 difcharging his 
1 truſt, not only refufed this proffer, but acquainted the Li 


ſpeaking of his own valour and courage, and how many he had flain while | 


3. Took a houſe and .banqueting-houſe at Hammerſmith, of one Henry 


\Whereupon being arraigned, he pleaded Not Guilty, and for his Trial | 


8 * oc, 5 
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Indictment being opened) proceeded to the Evidence, which was very ful 
and clear, and two Witnefſes at the leaſt to all the points of the India. 
ment, with many aggravating circumſtances : the particulars whereof are 
herein after mentioned. „ | 2 „ 


The E nn 1% prove the Indiftment. al 


| 


into the buſineſs ; and he proved fully, 1. What perſon Sindercome 
is; how he inveigled him, the ſaid Toope, with _ in hand, and pro- 
miſes of more, and great preferment, to join with bim to murder his 
Highneſs y ſaying, Spain eould never obtain à peace with us, till be were 
taken out of the way. 2. The circumſtances of time, place, means and 
manner deſigned for this murder. 3. That he, the ſaid Tope, was to give 
notice when his Highneſs went forth; and at what end of the Coach he 
fat. 4. Their buying and keeping of fleet horfes. 5. Their intent to fire 
| Whitehall, the fire-work placed in the Chapel, and other circumſtances. 


whatever came of it. | 
| Alfo one Jobn Cecil proved the whole deſign of Sindercome and Boyes, 
how long it was in hand; that Sindercome engaged him, the ſaid Cecil, in 
it ; what words were ufed, how it ſhould be done ; what the conſequence of 
the murder would be; the money provided, and that when it ſhould have 
been done, he, the ſaid Cecil, was deſigned to go to Col. Sexby, and to 
ſhare with Sindercome in his honour — profit. That the firſt thing agreed 
on, was to provide good horſes. What moneys were paid by Sindercome; 
Sindercome's reſolution to aſſaſſinate his Highnefs when he went abroad; 
and the manner how, That they were upon the road five or fix times on 
' purpoſe ; and in Hyde-park with ſwords, and piſtols charged, and had 
notice given them by Toope of his Highneſs's coming. That the hin 
of Hyde-park Gate were filed off, in order to their eſcape. That the 
took an houſe with a banqueting-houſe at Hammerſmith, to ſhoot him wit 
Guns, made on purpoſe to carry ten or twelve bullets at a time. That 
| Toope was to give notice of his Highneſs's paſſing that way, and at which 
end of the Coach he ſat. That he, the ſaid Cecil, faw one of the Guns 
| provided, which would carry twelve carbine bullets and a lug. ' He ſpake 
fully to the deſign of firing WWbitebal z deſcribed the fire-work prepared, 
and the nature and intention it, and other circumſtances. Moreover, that 
Bayes aſſur'd them, that when the Protector ſhould be diſpatched, forces 
would come from Spain and Flanders; and a great part of the Fleet would 
fall off. And that he beſieved Sexby to be the main agent herein at Bruſſels . 
He proved alfo the diſcourſe Boyes had about ſeizing Port/mouth, or ſome 
other port in the V, and of a great ſum for that purpoſe. That thirty 
or forty are engaged in this deſign to kill the Protector, and it was ſo or- 
dered, that not above two ſhould know each other, until the matter ſhould 
be ripe for execution; and that Boyes knew the whole 3 

He ſpoke fully to that deſign to kill his Highneſs the firſt day of the 
Parliament; and their taking houſes for that purpoſe at Meſiminſter; and 
| ringing arms thither, and other circumſtances 1. 

TT hat Boyes goes by ſeveral names, and in ſeveral habits ; ſometimes as 
a poor Prieſt in ragged clothes ; ſometimes well clad as a Gentleman. 

It was further proved by the faid Fohn Cecil, and Col. James Midbope, 
that in order to the deſtroying of his Highneſs, he, the ſaid Cecil, Sinder- 
come, and Boyes, took the ſaid Midbope s houſe near the Abbey at Veſ- 
min/ler ; and when they took it, Sindercome called himſelf Fobn Fifh, Clerk 
to one Mr. Havers, a pretended Gentleman of Norfolk ; and Cecil went 
by the name of Mr. Havers's Coachman. 

It was proved likewiſe, that the firſt day of the Parliament, after they 
had taken Midbepe s houſe, he being there; Sindercome and Cecil went 
thither to him, from one Edward Hilten, a Sempſter's houſe in King-Areet, 
We:ftminſler, where they left a great trunk full of arms, brought from 
Flanders; and carried with them in a viol-caſe, one harquebuſs, and ſome 
piſtols, charged with leaden bullets, and flugs, about Sermon-time, to 
Midhope's houſe ; which they found very convenient for their purpoſe, and 
reſolved to buy it, and to build a room in the yard rext the ſtreet; there 
being ſeveral back-yards and doors: and reſolved alſo to ſecure Midbope, 
or otherwiſe to deal with him that he might not diſcover them, nor hinder 
their deſign 8. 

It was proved, moreover, by Cecil and Midhope, that Sermon being end- 


— 


— 


| ed, all three of them, viz. he, the ſaid Cecil, Sindercome, and Boyes, went 


into the yard of the houſe next the Abbey, to ſhoot his Highneſs, as he 
paſſed from the Abbey to meet the Parliament in the painted Chamber; 


| 


* The principal Perfon employ'd in the traitorons deſign, for the deſtruction of his Highnefs's Perfon, was a notable deſperate Fellow, named Sindercome, one who here- 
tofore had been a Quarter-Maſter under Sir John Reynolds in the Army, and was about two years ago caihier'd by General Mon4, among others in Scotland. He aſſociated 
to himſelf one Cecil, and many others were engag'd in the Buſineſs. For the carrying on their work, they held correſpondence with ſome in Flanders, received directions 
thence from time to time, and for their encouragement, Don Alonſo, the late Ambaſſador of Spain in England, return d them over Sums of Money, with which they were 
enabled to proceed. See a Brief Relation of th» late dangerous Plot, Printed in a further Narrative of the Paſſages of theſe Times in the Commonwealth of England, pag. 7. 

+ In Col. Ecward Sexby's Narrative, which he delivered to Sir Jobn Barkfead, Lieutenant of the Tower, OR. 12, 1657. printed in A further Narrative of the Paſſages of 
theſe Times in the Common=vealth of England, peg. 21. he ſays, Sir John, I ſent to you te tell you, that I am guilty of the whole buſineſs of Sindercome, as to the defign of 
killing the Lord Protector, Sc. and to that purpoſe. I furniſh'd Sidercome with about 5004. in Money, and alſo with Arms, and tied him to an Engagement, that he ſhould 
<< not reveal the defign.”” And farther he ſaid, ** The Letters they have of mine, they could not prove them to be mine; but by my own Confeſſion, which I now confeſs, 
« and acknowledge that they are mine. And that I was with Carles Stuart, and acquainted him, that I was an enemy to the Lord Protector; and I alſo declare that I te- 
* ceived a large ſum of Money from the SHaninrd to carry on my faid defign, and to make what Conſuſion I could in Ergl/and, by endeavouring the killing of the Lord 
« Protector, and by what other ways I had in defign ; and to that end, the better to effect it, I came into England in a diſguiſed Habit, and was the principal in putting on 
« Others in the ſaid defign.'”” And Page 22. he fays, *© That he was the only man, that ſet on Sindercome to kill the Lord Protector; and that Bock, called Killing no Mur- 
der, he owned : and ſaid he was ſtill of that Judgment; yet ſaid, it was both fooliſhly and knaviſhly done in that Book to charge the Licutenant of the Tazwer touching 


ngaged the ſaid Mr. Gc/ therein alſo. 


and 
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6. Sindercome's reſolution, if the fire did not take, to kill the Protector, 


— Ru — & — — 


mw 8 


7 
8 


1. 
thope, 
nder- 
West- 
Clerk 

went 


they 
went 
4 reet 5 
from 
ſome 


„ 
ind to that end, he, the ſaid Ceci! ſtood on the wall with his piſtol charged, 
and Sindercome walked in the yard; but other company coming in thither, 
they were prevented, and Boyes went out of the yard into the throng 


of. © $i ET. . . a » | 
of ot further proved by Cecil, that this enterprize not ſucceeding, they | 
reſolved to murder his Highneſs ſome other way, to wit, to furniſh them- 
{elves with fleet horſes, to kill him as he rode forth. That Sindercome en- 


Tope, who conſtantly 4. him notice of the Life - guards going 
Abroad, or of the ſaddling of the Pad Nags. 
That the firſt time — rode forth to kill him, was the latter end of 
laſt ( vi.) the Saturday after he had left going to Hamptin- court. 
That the ſecond time was when he rode to Ken/mgton, and thence, the 
back way to Londan. La 
The third time when he went to Hyde-part in his Coach. 
The fourth time, when he went to Turzham- Green, and ſo by Aon 
at which time they rode forth to kill him, and reſolved to break 
all difficulties to effect it. 
„The fifth time, when he rode into Hyde- part, where his Highneſs 
alighting, afked him the ſaid Cecil, whoſe horſe that was he rode on, 


Sindercome being the on the out- ſide of the Park; and then Cecil was | 


ready to have done it, but doubted his horſe, having at that time got a 


_— Sindercome rode forth once himſelf to kill his Highneſs, and told 
Cel of it. | | | 

That all proving ineffectual, they reſolved to deſiſt till the Spring, and 
in the mean time to fire J/hitehall. | 

That the ſaid Cecil put on a thin holland ſhirt, and thin clothes, for his 
better eſcape, when he rode forth to kill his Highneſs ; and prepared his 
horſe as if he had been to run a race. 

Toprove the taki ng of the houſe and banqueting-houſe at Hammerſmith, 
of Henry Buſby, Coachman to the Earl of Saliſbury, there was beſide Cecil, 
the teſtimony of Henry Busby himſelf, William Pore, and William Neal, 
Sindercome's ſervant. | | 

To prove the baſket of ſtuff for firing the Chapel, there was the teſti- 
mony of Cecil and Toope, and others who were perſons of quality. 

o prove the buying and keeping of the horſes, there was the teſtimony 
of Henry Busby, who ſold them one horſe for fourſcore pounds ; alſo of 
William Page, and IVilliam Neal, Sindercome's ſervant. 

To prove the hinges of Hyde-park gate being filed off, and the pales 
cut, there was the teſtimony of 25 Cecil, and Thomas Shell. | 

The Priſoner ſeeing the Evidence ſo clear againſt him, had nothing 
material to ſay for himſelf by wal of defence, yet carried himſelf very in- 


ſolent at the bar; and when the Court aſked him touching any of the mat- 


ters proved __ him, he would confidently deny what was laid to his 
charge. And after all the Evidence given, and the Priſoner heard what 
he had to ſay for himſelf; the Court ſummed up the whole to the Jury of 
Life and Death, and declared, that by the Common-Law, to par Au or 


{nagine the death of the chief Magiſtrate of the Land, by what name ſo- | 


ever he was called, whether Lord-ProteRor or otherwiſe, is High-Trea- 
ſon ; he being the chief Magiſtrate, and the Spring of Juſtice, in whoſe 
name all Writs run, all Commiſſions and Grants are made : and that the 
Statutes of Treaſon made 25 Ed. III. as to this, did only declare what 
the Common Law was before the making of that Statute, and was not 
introductive of a new Law“: and more to that effect; and then proceeded 
to Judgment againſt the Priſoner in this manner. 


x The SENTENCE. 
T 1s conſidered by the Court, that the ſaid Miles Sindercome, alias Fiſh, 
be ſent from hence to the Priſon in the Tower of London, from whence he 
came, and from thence be drawn upon a hurdle through the flreets of London to 
Tyburn ; there to be hanged en the Gallows until h. be half dead, and then to be 
cut d;wn, and his intrails and bowels taken out, and burnt in his own fight, and 


his body divided into four quarters, and be diſpoſed of as his Highneſs the Lord 


Protector ſhall think fit. 


The ſame day, after he was brought back again to the Tower, he was 
much inraged, and ina great paſſion ; his Keeper, and Elizabeth Herring, 
one of his Siſters, being in the chamber with him, he did ſwear, That they 
ſhould never have his life ; and then deſired his Keeper to help him to ſome 
poiſon, that he might make away himſelf : which he refuſing, Sindercome 
then defired his Silber to buy him ſome for the ſame purpoſe. 
erying at that preſent, gave him no anſwer; but taking her opportunity 
(when the Keeper did noi ſo much mind them) had ſome private diſcourſe 
with him (which cannot be known what it was about). Preſently after, 
his ſaid Siſter left him, and before her going, ſpake to his Keeper, ſaying, 
Lord, what ſhall I de? Did you hear what my Brother ſaid of the Puiſon ? 

hereupon, the Keeper charged her not to bring him any, telling her, if 
5 Brother were poiſoned in his hoyſe, he would accuſe her for aſſiſting 

im in it, 

The Lieutenant of the. Tower then being fully acquainted with the deſ- 
perateneſs of Sindercome, commanded a file of Soldiers to watch in the 
room below his chamber, and a Guard of Officers to be with him in his 
chamber, that all means for the making his eſcape might be prevented. 

Sindercome the fame day endzavoured to corrupt his Keeper, as former- 
ly, and with much earneſtneſs preſt him to be helpful to him in his great- 
eſt diſtreſs ; and aſked, if it were not poſſible for him to make an eſcape, 
telling him, if he would aſſiſt him in it, he would make good to him two 
hundred pounds that night: and if he would go along with him, he would 
make that two hundred pounds, ſeven hundred pounds, or what more he 
thould defire ; farther requeſting him to furniſh him with a black ſuit, 
peruque, and dagger, for that purpoſe. But by reaſon that the Officers 
aforeſaid were in the chamber with him, he had not liberty ſo freely to 
diſcourſe xvith his Keeper about this buſineſs as he deſired, and therefore 


* Mr. Waitleck, in his Memorials, 


otheraviſe, is High- Treaſon, and that the Statute a5 Edw. III. avas on! 
Sindercome had becu an Apprentice to a Chirurgeon, near St. 


| 


But the | 


| 


n 


For High- Treaſon. 


— 


Lord Clarendon, in bis Hiſtory of the Rebellion, Vol. III. Part 2. (8 vo. Edition } Pa 
Cromeveli's) favour, and who had twice or thrice, by wonderful and unexpected Accidents, been diſappointed in the minute he made ſure to kill him, and (that Crommwe!l} 


bad cauſed him to be apprehended ; his behaviour was fo reſolute in his Examination and Trial, as if he thougut he ſltould ſtill be able te do it; and it was manifeſt that he 
4 


(374) 


earneſtly deſired the ſaid Guard of Officers, and all in the chatnber witk 


him, to withdraw; in which time he wrote and delivered privatcly to his 


Keeper a note, whereof the next following words is a copy : 


Mr. Steer; | | E | 
Tr OU ſee my condition, it is n time th dally with it; I have already provided 
two hundred pounds for yen; and if you will let me make my eſcape, and 
that you will go with me, or ſet me forth, I ſhall give you, were it five Hop 
pounds mare, I do not care if you will de any thing, let me know ycur mind; 
I hope God will work my deliverance by your means; 1:1 me hear ycur judgments,” 
that we may conclude ; for if you and de conclude, I will have other clothes 


; brought into the room below, with a peruque, and I will take up a board (mean- 


ing, as is conceived, one of the boards of his chamber, to go down into' 
the room below it, where his black clothes ſhould lie ; though therein he 
would have been fruſtrated, by reaſon of the file of Soldiers, which the 
Lieutenant had commanded to watch there), and de judge that muſt be the 


| way. Fer God's ſake do what you can, and do not diſtruſt my not at/ pigs. 
ds 


to * you the money; for I can this night order you two hundred pounds to any 


bedy that you ſhall appoint : but if you fhould— 


You may obſerve, that the reaſon of his breaking off ſo abruptly, was, 
that the Guard of Officers, whom he had for that time deſired to with- 
draw, finding that he made them ſtay. ſomewhat longer than ordinary, 
preſt in rs, Pore ſo that he had not time to write further. His Keeper 


for anſwer, endeavoured to take him off from thoſe thoughts, telling him 


the impoſſibility of it, and deſired him to conſider his preſent condition; 
and prepare himſelf for another world; whereupon Sindercome finding he 
could no ways prevail, moved theſe things no more afterwards. 

From which time, ſeveral pious and able Divines, ſome of which were 
appointed by his Highneſs, and others that were deſired by the Lieutenant 
of the Tower, daily came to him; as Mr. George Grifith, Mr. Thomas 
Brooks, Mr. John Hodges, Mr. Slater, Mr. Barker, and others. But 
before they or any others entered into diſcourſe with him, he would wave 
all queſtioning of him about the buſineſs for which he was condemned : 
they laboured much with him for his ſoul's good, but with no ſatisfaction 
to the greateſt part, and with very little to others of them; he having 
before declared his judgment, or rather opinion, by reaſon of his incon- 
ſtancy and unſectlednet in them, ſometimes owning the univerſal print of 
redemption ; at other times, that the ſoul died with the body, or flept with the 
body till the Reſurrection, and then it may be it ſhould riſe ; that by the grave 
Hell was meant ; with ſeveral other deteſtable tenets. And indeed there is 
ſcarce any erroneous opinion known in our times, that he had not a gene- 
ral notion of, and would pretend unto. In ſeveral of his diſcourſes with 
thoſe Miniſters, he would not hear but that Js was in as good a con- 
dition as Peter; and of that in the xviith of Fohn, v. 12. where Chriſt 
faith, Mile I was with them in the world, I kept them in thy name; thoſe that 
thou gaveſt me I have kept, and none of them is loft but the Son of Perdition, that 
the Scripture might be fulfilled : he would ſay, it was meant to all men, who 
as they were ſinners, were Sons of deſtruction and perdition. And as to 
that Text, ſpeaking of the diſciples, which ſaith, one of them was a De- 
vil; he would ſtartle and ſay, it was a rugged and harſh ſaying. He 
would often put it as a caſe to them, whether for any perſon to contrive 


| the death of another, and not to act it, were puniſhable by man? And 


being as often reſolved, and told of the Laws made in that caſe ; he would 
anſwer, that which they alledged was but the Law of man, and that 
2 were not to be puniſhed by man, but God who alone knew 
t em. 
| Friday 13th of February. | 

Afterwards he had notice given him, that the next day was appointed 
for his Execution ; and about eight o'clock that night, the Guard of 
Officers in his chamber, were Captain Henry Sharp, Captain-Lieutenant 
William Foſter, Enſign Philip Brown, Serjeant Nicho/as Stock, and his ſaid 
Keeper. And preſently after they came into the chamber, three Women 
came to him, two whereof were $:ndercom?'s Siſters, and the other one ſaid 
to be his Sweetheart, who exprefled trouble and ſorrow, lamenting his 
condition, And one of his ſaid Siſters, named Elizabeth Herring, told 
him, She had rather ſee him die before ſhe went from him, than he ſhould die fo 
barbarous a death as was intended him, or to that effect: whereupon the 
Officers minding her expreflions, took what care they could to prevent 
her in giving him any thing; and as ſoon as the ſaid women were gone 
carefully ſearched the room. Then Sindercame deſired the Officers and his 
Keeper to withdraw, that he might be private; in which privacy, he 
continued about a quarter of an hour, then came to the chamber-door, 
ſaying to the ſaid Officers that ſtood without, They might come in, for he 
had now dine; which words being not uſual with him, were obſerved by 
moſt of them. The firſt that went in, found him rubbing his hands with 
his handkerchief, and wiping his noſe and mouth therewith ; and he 
walked a turn or two about the room, and then took the Bible, and ſat 
down reading therein. A while after, he ſtarted up ſuddenly, ſaying, 
He muſt go to bed: and therewithal he undreſt himſelf, and went into his 
bed. The ſaid Guard of Officers in his chamber, being then diſcourſing 
together, Sindercome (a quarter of an hour after he had lain fill) diſcourſed 
very freely with them of what they were talking. About waich inſtant 
of time, orders were ſent from Sir John Bark/lzad, to the ſaid Officers, to 
be careful that he ſhould not make away himſelf + by poiſon, in regard it 
was the laſt night he was to be there; and they ſhould diligently ſearch all 
places of his chamber, and about his bed to prevent It. But preſently 
after, Sindercome fell aſleep (as was have), and ſnorting ſomewhat un- 
uſually, one of the Officers deſired his Keeper to take a candle and look 
upon him; which he did, and found him almoſt dead there, which pre- 
vented their further ſearch, Whereupon a Surgeon was immediately fent - 
for, who applied medicines to him ; notwithſtanding which, aſter he had 
continued in that condition ſpeechleſs about two hours, he died 9. | 
February 


Page 654. Feb. 9, 1656. Sindercome was tried at the Upper-Bench Bar, found gui'ty, and condemned to be hanged, drawn, and quar- 
tered : The Court declared, That by the Common 3 to compaſs or imagine the Death 4 . 32 : 


of the Chief Magiſtrate, by what name ſoever he avas called, whether Lord Protetlor, or 


declaratory of the Common Lax. F 
therine's at the Joaber, and ſo it was probable had more than ordinary knowledge of Poiſons. 


e 646, 647. ſays, Sindercome was a very ſtout Man, and one who had been much in his 


had 
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F February i, 166. 
The Coroner's Inqueſt, conſiſting of Merchants, and other ſubſtantial 
| Houſeker pers of the Tower Liberty, had in charge to inquire of the man- 
ner of Sindercome's death, which they diligently attended z and all ſuch 
witneſſes as could ſpeak, materially thereunto were examined by the Co- 
roner. And although there were then, very. ſtrong preſumptions that he 


had poiſoned himſelf ; yet in regard the Surgeons, who had then only 


opened his body, and finding no uſual ſymptoms accompanying the taking 
of ſharp poiſons, could not poſitively deliver their opinions, otherwiſe 


than hercaſter is expreſſed, the ] ury deferred the giving up their verdict 


till Monday following. , | | c 
The ſame day afterwards, at the deſire of the Lieutenant of the Tuber, 


Sir Richard Napier, Doctor of Phyſick, and Doctor Fern, Reader of 
Anatomy at Greſbam College, opened Sindercome's head, and | os their 
opinions thereof alſo, Which was likewiſe afterward viewed by Mr. 
Charles Stamſard, Mr. Nicholas Brethers, Waidens to the Company of 
Surgeons; and Mr. Laurence Loe; all able and knowing perſons in their 
proteition, which remain with the faid Coroner under their hands. 


th | February 14, 1656. 

Being then defired by Sir hn Bark/tead, Knt. Lieutenant of the 
Tower, to ſee the head of Miles Sindercome opened, his body having been 
opened before our coming by the Surgeons, and to give him our obſer- 


vations and ſenſe-thereof ; 


E found the Brain much inflamed, red, and diſtended with Blood, 
ſwollen as full as the Skull could well hold; beſides much grumous and 
clodded Blood out of the Veins, which muſt be the efect of ſome very violent and 
preternatural cauſe. Yet are we not able poſitively to determine what that is, or 
whence it did proceed, the motion being much more ſudden and violent than that 
of Apoplexies, and other known diſeaſes of the Brain, except when cauſed by 
tontuſſon, and other the like extraordinary violences, | 
| | Richard Napier, 


Chriſtopher Fern. 


IJ * „ whoſe names are here ſubſcribed, being ordered to open the body of 


Mils Sindercome, Priſoner in the Tower of London, ds hereby de- 
elarr, according ts the beſt of our judgments and experiences, That we could not 
find out or dijcover any, the uſual ar common ſymptoms or 745 accompanying 
the taking of known and ſharp poifons cauſing ſudden death; but by the diften- 
tion and ſwelling of the Brain, and Heſſels in the Head, with much cragulated 
blood which we found there, more than in ordinary diſeaſes, our opinions are, 
that the ſaid Priſoner hath cauſed the ſame by ſome extraordinary means, for the 
haflening of his death. 
: Charles Stamford, Ward 

Nicholas hes | {ad 
Laurence Loe. 
February 15, 1656. 

Being Sabbath-day, Siudercome's Keeper, with others, having re- 
moved the body out of the chamber where he died, into a more airy place, 
and taken ſeveral things out of that chamber, removed the Cloſe-ſtool, 
and under it was found a Paper ſubſcribed with his own hand as fol- 


loweth : : 


0 


6 D knoweth my heart, I do take this courſe, becauſe I would not have all 
the open ſhame of the Morld executed upon my body : 1 deſire all good people 
not to judge amiſs of me; for 1 do not fear my Life, but do truſt Gd with my 


Soul. I did this thing without the privity of any perſon in the world: I do, 


bef.re Gad and the world, clear my Keeper, my Siſters, Mather, or Brother, 
or any ciber of my Relations, but it was done alone by myſelf. I ſay vy me, 


The 13th day, 1656. 
Miles Sindercome. 


February 16, 1656. 
The Jury fate again according to adjournment, to whom the aforeſaid 


- teſtimonies of the Phyſicians and Surgeons, and alſo Sindercome's own 


note were apparent; ſo that they did then unanimouſly reſolve and agree, 
that he, by ſome extraordinary means, had cauſed his own death, and 
that they verily believed the ſame to be by poiſon. But for their further 
direction, as to the formal part of their verdict, they at that time deferred 
the giving of it, and adjourned till ſeven o'clock the next morning, at the 
Lord Chief-Juſtice's houſe, where they accordingly met; and having 
received his Lordſhip's direction touching matter of form, did all una- 
nimouſly agrec on, and give up their verdict, to the effect following: 


i February 17, 1656. 

Midalleſeæ . E find that upon the 13th day of February, in the year 
4 j W of our Lord, 1656, 5 the Bas of e the . 
Miles Sindercame, otherwiſe Fifh, late of the Pariſh of Peter in Bonds, in 
the County of Middleſex; God not having before his eyes, but by the 
inſtigation of the Devil being moved and feduced, at the Toter of Londen, 
in the Parita and County aforeſaid, féloniouſly, wilfully, and of his ma- 
lice towards himſelf aforethoughr, as a Felon againſt himſelf, then and 
there feloniouſly upon himſelf did make an aſſault. And that the ſaid Miles 
Sind:rceme, otherwiſe F, then and there, certain poiſoned powder, 
| hrough the noſe of him the ſaid Miles, into the head of him the ſaid 
Aliles, feloniouſly, wilfully, and of his malice towards himſelf afore- 
thought, as a Felon of himſelf, feloniouſly did ſnuff and draw. By rea- 
ſon of which ſnuffing and drawing of the poiſon aforeſaid, fo as afore- 
ſaid, into the head of him the ſaid Miles Sindercome ; he the ſaid Miles 
Sindercome, by the ſtrength and operation of the poiſon aforeſaid, himſelf 
did mortally poiſon ; of which ſaid mortal poiſoning, he the ſaid Miles 
Sindercoame, otherwiſe Fiſh, within three hours after died. And ſo we find 


The Trial of Miles Sindercome, 


that the aforeſaid Als Sindercome, otherwiſe Fi, the. ſaid 13 Nen cf 


; 
| 


— — 


— at. 


—_— 


8 Cap. U. (/ 396) 


February, in the year aforeſaid, at the Towber of London aforeſaid, in the 
Pariſh and County aforeſaid, in manner and form aforeſaid, feloniouſſy 
wilfully, and of his malice towards himſelf aforethought, as a Felon 
againſt himſelf, - feloniouſly himſelf did kill and murder. We find no 
Goods or Chattels, that the ſaid Miles Sindercome, otherwiſe Fiſh had, a 


the time of the felony and murder aſareſaid, in manner and form afore. 

faid, upon himſelf done and committed. 

hereunto ſet our hand, this 17th day of February, 1656, Oc. 
\ 


In witneſs hereof, we haye 


And thereupon the iaid Coroner iſſued forth his V 
rial of Sindercome, the Copy whereof followeth: 


Middl:{:x ſſ. V Hereas the Jury impannel'd and fworn to inquire of the 

| 1 FW death of Mile Sindercome, ache 0 aid preſent 
upon their Oaths, that the ſaid Miles, the 13th of this inſtant February, 
did feloniouſly poiſon himſelf: Theſe are therefore in the name of his 
Highneſs, the Lord Protector of the Commonwealth of England, Scot. 
land, and Ireland, to require you to bury the cerpſe of the ſaid Mile; 
Sindercome, according to Law, in the next common Highway. | Hereof 
you are not to fail, as you will anſwer the contrary at your perils, dated 
the 17th day of February, 1656. 


To the Conſtables and Headboroughs 
within the Liberty of the Tower of 
London; | | 

On the ſame day, February 17, Milrs Sindercome aforeſaid, being found 
to have murdered himſelf,. his body was according to Law drawn to the 
open place upon Tower-Hill, at a horſe's tail, with his head forward, and 
there under the Scaffold of common execution a hole being digged, he 
was turned in ſtark naked, and a ſtake ſpiked with Iron, was driven 
through him into the earth; that part of the ſtake which remained above 


ground being all plated with iron. 


The Examination of Elizabeth W the TVife of William Herring, 7 
the Precin#t of St. Katherine's, Mariner; taken upon Oath, the 14th of 
February, 1656, | 


arrant for the by. 


' Thomas Evans, Coroner, 


* 


8 H E faith, that Miles Sindercome now dead was her brother, and that 
he was a Priſoner in the Tower of London the ſpace of three weeks 
laſt paſt, or thereabouts, to her knowledge; and that for the ſpace of a 
fortnight ſhe was at the Tower ſeveral times to ſee the ſaid Miles, and 
could be admitted but once to ſee him, until the 5th day of February, the 
this Informant was ſent for to come to the ſaid 22 When ſhe came 
to the ſaid Miles, ſhe found two Gentlemen in the room with him; who, 
as ſoon as this Informant came in, did ſay unto the ſaid Miles Sindercome, 
that he was not to ſpeak any thing in private to this Informant; then this 
Informant came away. And that ſhe came ſeveral times after to the ſaid 
Miles; that on Monday the gth of this inſtant February, ſhe came to thy 
ſaid Miles after he had received ſentence to die; and lamenting his con- 
dition, ſhe ſaid, that he would bring his Mother's gray hairs with ſorrow 
to the grave, and what an open ſhame it would be to him and all his 
friends. The faid Miles Sindercome then did anſwer, ſaying, that before 
they ſhould have his life ſo ſhamefully (meaning his Highneſs the Lord 
Protector, as this Informant believeth) he would poiſon himſelf firſt, 
and deſired her, this Informant, to buy him ſome poiſon, which ſhe re- 
fuſed. And that at timgs when this Informant hath been with the ſaid 
Miles, ſhe did fee ſome ſtrange faces which ſhe did not know, and that 
ſhe came every day ſince Monday, once a day or more to the ſaid Miles: 
and faith, that he the ſaid Mileg did not ſpeak any more words to her 
of any poiſon, or any other 3 of diſcontent, as if he intended to de- 
ſtroy himſelf; and that he never did complain to this Informant of any 
ſickneſs or diſeaſes that he was troubled withal. And that on Friday, the 
13th of this inſtant February, ſhe being alone with the ſaid Miles Sinder- 
come, did perſuade him to confeſs who had a hand with him in the plot 
_ his Highneſs the Lord Protector; that if he would confeſs, his 
ighneſs would grant him his life, and wiſhed him to truſt to God and 
man; and the ſaid Miles anſwered, he would have it under black and 
white, and that he would truſt no man. And that about eight of the 
clock at night ſhe parted from the ſaid Miles, and left him in good 
health, being prepared to die, as ſhe thought; and that he found in his 
own conſcience he had made his peace with the Lord : and this Informant 
denieth that ſhe ever brought him any poiſon, or did buy any other thing 
to d-ſtroy him; yet confeſſeth that on Friday night ſhe did ſay unto the 
ſaid Miles, that the defired with all her heart, to ſee him dic a natural 


death in that chamber. And further ſaith nor. 
The Mark of 2 Elixabeth Herring. 


The Information of Martha Wickham, Spin/ler, taken upon Oath, as afart- 


ſaid. 


8 HE faith, that ſhe hath known Miles Sindercome for the ſpace of four 

years latt paſt, and that he lodged at the houſe of Daniel Steckwel, 
Haberdaſher of Hats on 'London-Bridge, where this Informant lived; and 
that the night before he was taken into cuſtody, and impriſoned, he lay 
at his lodging in the ſaid houſe. And this Informant denieth, and faith, 
that ſhe doth not know any of the company that uſed to come to the ſaid 
Miles, while he lodged there; and faith, that ſhe hath been ſeveral times 
to ſee the ſaid Miles at the Tower of Londen, while he remained there; 
and faith, that ſhe doth not know ot any poiſon, or any other violent 
thing, which was brought or ſent to the ſaid Miles Sindercome, to deltroy 


himicif ; and further ſaith not. 
Martha IVickbam. 


had more Aſſociates, who were undiſcovered and as reſolute as himſelf; and though he / Cromævell) had got him condemned to die, the Fellow's carriage and words 


were ſuch, as if he knew well how to avoid the Judgment; which made Cromaevel/ believe that a Party in the Army would attempt his reſcue. 


Whereupon he gave ſtrict 


charge that he ſhould be carefully looked to in the Tober, and three or four of the Guard always with him day and night. At the day appointed for his Execution, thoſe 
troops Cromeve/! was moſt confident of, were placed upon the Towwer-4i/}, where the Galtows was erected. But when the Guard called Sindercome to ariſe in the Morning, 
they found him dead in his bea, which gave trouble exceedingly to Cromavell : for beſides that he hoped that, at his Death, to avoid the utmoſt rigour of it, he would have 
confeſſed many of his Confederates ; he now found himſelf under the reproach of having cauſed him to be poiſoned, as not daring to hring him to public Juſtice 3 nor could he 
ſu»preſs that ſcandal. It appeared upon Examination, that the night before, when he was going to hed in the preſence of his Guard, his Siſter came to take her leave of bim; 
and upon her going away, he put off his clothes, and leaped into his bed, and faid, “ This was the laſt bed he ſhould ever go into.” His body was drawn by a horſeto the 
gallows where he ſhould have been hanged, and buried under it, with a ſtake driven through him, as is uſual in the caſe of Seif-murther : yet this accident perplexed ren 


evel! very much, and though he was without the particular diſcovery which he expected, he made a general diſcovery by it, that ke himſelf was more odious in his arm? 


than he believed he had been. 
1 
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Infirmarion of Anne Pierce, J/ife of Stephen Pierce, of Deptford, in 
* the +4 of Keat, De apon Oath, a5 @ ore aid, ; 


is 


ny other violent Thing that was brought to the ſaid Miles to deſtroy 
Miel aud the did — tiene the ſaid Mites ſpeak any Words, as if he 


intended to deitroy himſelf by Poiſon, ot any other way; And further 


The Mark of A ine Pier. 


Middleſex if, The Informati 1 illiam Foſter, taten upon Oath, the 14th 
— wet homas Evans, Gent, one of the Coroners 


T E faith, That on Friday, the 13th of February, about nine of the 
H Clock 'at Night, he was in the Chamber where Miles Sinder come, 
otherwiſe Fiſh, lodged, within the Teer of London; faith, That the ſaid 
Miles Sindercome did defire this Informant, and four more that were with 
him, that they would withdraw out of the Chamber whilſt he went to 
Prayers ; and within leſs than a Quarter of an Hour after, he called in 
this Informant, and thoſe that were with him, into the Chamber again ; 
and a Quarter of an Hour after that, the ſaid Milet did take a Book into 
his Hands to read, and ſaid, that he would go to bed, and that that was 
dhe laſt Night he ſhould go into a Bed, and the laſt Bed he ſhould go into. 
And then he lay down in his Bed, and, to this Infurmant's thinking, fell 
aſleep, and ſnored. And this Informant deſired Daniel Steer, Miles Sin- 
dercame's Keeper, to take a Candle, and to fee how the ſaid Miles did lie 
in his Bed ; and the ſaid Daniel Steer did tell this Informant, that the ſaid 
Miles Sindercome, alias Fiſh, was almoſt dead as he lay in the Bed ; but the 


laid Miles Sindercome did lie in that Condition ſpeechleſs the Space of two 


Hours, and then died, 
The Mark of F William Foſter. 


The Information of Philip Brown, taken upon Oath, as aforeſaid. 


H E faith, That on Friday, the 13th Day of February, about ten of the 
Clock in the Forenoon, he was with Miles Sindercome, otherwiſe 
Fiſh, in his Chamber, and ſtaid there at Dinner; and in the ſame time, while 
that they were at Dinner, the ſaid Miles Sindercome did fay theſe Words, 
That that was the laſt Meal's Meat that ever he ſhould eat, as he thought. 
And after, two of the ſaid Miles's Siſters, a Couſin, and another Gentle- 
woman with them, came to ſee the ſaid Miles, and did then perſuade him, 
the laid Miles, to confeſs to them, and to declare whom they were, who 
had brought him into thoſe Troubles and Sorrows that he was like to un- 
dergo. And he anſwered them, ſaying, To whom ſhould he confeſs ? He 
could not expect Mercy from him, who was reſolved to give him none; 
ſaying, that Cromtuell ſaid to him, when he was taken and brought before 
him, Sindercome, have I caught you? that haye ſought many Ways 
to take away my. Life, I will have no Conſideration at all of thy Life. 
And when he had uttercd theſe Words, he was in a great Paſſion, and ſaid, 
That he might go and declare againſt the Lord Fleetwood ,the Lord Lam- 
lert, Sir Fobn Bark/tead, Sir Thomas Pride, or any other Member of the 
Army, it he were minded to uy innocent Blood. And about ſeven of 
the Clock that Day, Orders were brought to this Informant from the Ma- 
jor, that the ſaid Miles Sindercome might have ſome time allowed him a- 
part, to prepare himſelf, if he defired it. And this Informant went out of 
the Chamber, and left the ſaid Miles alone; and a Quarter of an Hour af- 
ter, this Informant ſtanding at the Chamber Door, did fee the ſaid Miles 
kneeling on his Knces on the Ground by the Bed-ſide, and preſently after 
one of the Centinels that ſtood at his Chamber-door, did tell this In- 
formant, that the ſaid Miles did cough and kick, as if he was a-vomiting ; 
and this Informant opened the Chamber-door, and went in, and found 
the ſaid Miles walking about the Chamber. And Capt. Fofter, and Capt. 
Sharp, who were ordered to be there that Night, then came into the 
Room; and about nine of the Clock at Night, the ſaid Miles did defire 
this Informant, and the other Company that were there, to withdraw out 
of the Room, and about a Quarter of an Hour after, he called them in 
again; and the ſaid Miles did then take a Book into his Hand to read, 
and ſaid, that he would go to Bed, and that that was the Jaſt Night he 
mould ever go to Bed, and the laſt Bed he ſhould lie in; and then laid 
him down in his Bed, And then Capt. Sharp did deſire Daniel Steer, the 
ſaid Miles's Keeper, to ſee how he did lie in his Bed; and the ſaid Daniel 
Strer looking upon the ſaid Miles, did ſay unto this Informant, and the 
rei! there, that the ſaid Miles was almoſt dead: And yet the ſaid Miles 
Sinder comme did lie in that Condition the Space of two Hours, and then died. 
The Mark of B Philip Brawn. 


Middleſex ſſ. The Information of Daniel Steer, Gent. taken upon Oath, as 
b 28 aft or eſaid. 


AIT , That about the End of January, Miles Sindercome, alias Fiſh, 

being a Priſoner in the Teer of London, under the Cuſtbdy of Sir John 
Barklead, Knight, having ſome Diſcourſe with this Informant, who was 
his Keeper, did then ſay unto this Informant, that if he would be faithful 
to him, the ſaid Miles, he wou!d give him to the Value of his Place, what it 
was worth, were it a hundred or two of Pounds; and deſired him, this 
Informant, if he would undertake the Buſineſs, and accept of his Proffer, 
to provide him the ſaid Miles a black Suit of Clothes, a Peruque, and alſo 
aſhort Dagger, and to paſs him out of the Water- gate, and he would kill 
any Man that ſhould oppoſe him; and the ſame Boy that he was at his 
Trial, being the gth of this inſtant February, after he came back again to 
the Tower, the ſaid Miles was in a great Paſſion, his Siſter Elizabeth Her- 
ring being then in his Company; be the ſaid Miles then did ſwear, that 
they ſhould not have their Ends (meaning, as this Informant believeth, 
that the Sentence pronounced againſt him that Day ſhould not be execut- 
ed). And then the ſaid Miles ben did deſire this Informant to help 


* to ſome Poiſon, that he might make away with himſelf; and this In- 
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formane refuling to do any of thoſ Things which he deſired, the ſaid 


Miles then did ſpeak to the ſaid Elizabeth Herring, his Siſter, who was 


ng $38 W's 3 I dere no bring im ſonſe Poiſon but ſhe the faid Thzabeth crying, gave 
+HE faith, That ſhe was ſeveral times to ſee Ilir Sindercome, the time | bim ng e A ets the Effe. 
8 he was in the Teber: Saith, That the doth not know of any Paiſon, or 


* = 


ad afterwards the faid Miles, and the ſaid E 
had'ſogeiprivate Diſcourſe together in the Room, which this Informant 
did not hear. And the faid Z£/izabeth parting from the ſaid Miles, came 
down Stairs, and did ſpeak to this Informant, ſaying, Lord, what ſhall 

hear him what he faid-of the Poiſon? And this Informant 


I do, did:you | | | 1 N 
. anſivertd, That he did hear what he Taid, and wifhed her not to brin 


im any; and further ſaid to the ſaid Elizabeth Herring, that if the ſai 

Miles was poiſoned while he continued in this Informant's Houſe, that he 
this Informant anſwered, he would charge her the ſaid Elizabeth with 
helping the ſaid Mila to Poiſon. And then the ſaid FElixabitb went away 
from this Informant; and this Informant went up into the Chamber to 


the ſaid Miles Sindercome ; who aſked this Informant, if it was not poſſible 


for him to help the ſaid Miles to make an Eſcape now in his great Diſtreſs: 
and further faid, that if this Informant would do it, he would make good 
to him 2004. this Night: And then faid, that if he this Informant would 
go along with the ſaid Miles when he eſcaped, he would make that 200 J. 

007. or what more he ſhould deſire; further requiring earneſtly, this In- 

rmant to help him to a black Suit, and a Peruque. This Informant 
then faid to the ſaid Miles Sindercome, that it was impoſſible for him to 
make an Eſcape, there being ſuch ſtrit Guard kept about him; and had no 
further Diſcourſe at that time. And that on Friday, the 13th Day of Fe- 
bruary, about ten of the Clock at Night, this Informant then was with 
theſaid Miles in his Chamber, together with Captain Henry Sharp, Cap- 
tain- Lieutenant Milliam Fuſter, Enſign Philtid Browne, Serjeant Nicholay 
Stock: And the ſaid Miles did deſire this Informant, and the reſt of the 
Company, to withdraw out of the Room, which they did; and about a 
Quarter of an Hour after, he the ſaid Miles did deſire them to come again 
into his Chamber ; he walking a Turn or two about the Room, did take 


into his Hand a Bible to read in; and a while after, he ſtarted up ſud- 


denly from the Place where he ſat, ſaying, He would go to Bed, that that 
was the laſt Time he ſhould go to Bed, and the laſt Bed he ſhould lie in. 
And when the (aid Miles had Jain a while in his Bed, he fell aſleep, and 
ſnorted, and after that he had a rattling in his Throat; and this Inform- 
ant was bid to take a Candle, and ſee the ſaid Miles as he lay in his Bed; 
and when this Intormant had looked upon the ſaid Miles, he found him 
almoſt dead as he lay in his Bed. And this Informant being further aſked, 
if he knew of any Poiſon, or other Means, which the ſaid Miles did ufe 
to take away his Life, ſaith, That he did not ſee any, neither doth he 
know any more touching the ſaid Milis's Death, but what he hath already 
declarcd in this Information, es 


Daniel Steer. 
The Information of Henry Sharp, Gent, taken upon Oath, as aforeſaid; 


8 AIT E, That between ſeven and eight of the Clock on Friday Night, 

being the 13th Day of February, being in the Chamber with Miles Hin- 
dercome, otherwiſe Fiſh, three Women, whoſe Names this Informant doth 
not know, came crying into the Chamber to the ſaid Miles, Jamenting 
his Condition; the ſaid Sindercome then reading in a Bible, did ſo continue 
reading about Half an Hour, while the ſaid three Women were there. 
One of the ſaid Women ſaid to him, the ſaid Miles, that ſhe would 
be glad to ſee him dead in the Room before ſhe went from thence, rather 
than to have him die ſuch a barbarous Death as was appointed for him to 
die. And after they were gone out of the Room, this Informant cauſed 
Daniel Steer, the ſaid Miles's Keeper, to ſearch the Bed and the Room, 
leſt any thing might be left there for the ſaid Miles to hurt himſelf withal ; 
and the Room being ſearched, nothing was found. And alſo upon En- 
quiry of the ſaid Steer, this Informant found that all Inſtruments were 
taken from him; only the ſaid Steer brought him up a Knife to cut his 
Meat withal, and carried it away when he had done. And that about 
Half an Hour after, he the ſaid Miles deſired this Informant, and the reſt 
of the Company that were with him, to withdraw out of the Room; and 
about a Quarter of an Hour after, he called them into the Chamber again, 
and took a Book into his Hand to read in it, and after a little Time, he ſaid 
he would go to Bed, and lie down in his Bed; and he hearing this Inform 
ant and Capt. Fo/ter talking together, the ſaid Miles talked very freely with 
him ; and in the Time of their Diſcourſe together, there came a Meſſen- 
ger to this Informant from Sir ohn Barkflead, requiring this Informant 
to have a ſpecial Care of the ſaid Miles Sindercome, otherwiſe Fiſh, that he 
did not poiſon himſelf. This Informant did declare unto the other that 
were there, what Order he had received for the ſaid Miles; and about a 
Quarter of an Hour after, this Informant hearing him the ſaid Miles ſnore, 
delired Daniel Steer, the ſaid Miles's Keeper, to ſee how the ſaid Miles 
did then. The ſaid Daniel taking a Candle to look on the ſaid Miles Sin- 
des come, did tell this Informant that he was almoſt dead; yet the ſaid 
Miles did live in that Condition, ſpeechleſs, the Space of two Hours after, 
and then died, 


Henry Sharp. 


The Information of Elizabeth Sindercome, of Deptford, in the County of Kent, 
Mader, taken upon Oath, the 14th of February, 1656. 


8 HE faith, That the was three ſeveral Times to ſee Milis Sindercome, 

her Son, while he was Priſoner in the Tower of London; and ſaith, ſhe 
doth not know of any violent Means or Ways uſed by the ſaid Miles Sin- 
dercome, or any other, to haſten his Death; neither did ſhe ever hear him 
ſpeak any Words to that purpoſe : And that the laſt time ſhe was with the 
ſaid Miles, he did then tell her, this Informant, that he was prepared to die. 
And that two Miniſters being then in the Chamber with him, ſhe had no 
further Diſcourſe with him, or did ſee him any more, until on Friday Night, 
about twelve of the Clock, ſhe did hear ſhe was ſent for; and did hrar 
that he was very ſick and weak, of which Sickneſs he died preſently at- 
ter; and further faith not, EE, | 

The Mark of 2 El:zaleth Sinderceme, 
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ARCHIBALD, Marquis of 4rxy [the 
& & his Majeſty's Advocate for his 9 atereſt,, | . lawful Authority), having marched to the ford of Lyon in Athol, in the 


ye | Or God, EXPre: As 4 — 8 E Und. | MEA. you 

"the Common Law, and by the municipal Lars and Practice of this | and in'prefence of a great many Gentlemen and others publickly declare. 
King mz ef] ally by the Wird Add of the fifth Parliament of Ki That it was. the opinion and jullgment of many Divines and 24 . Kin: 
James I. and by the AY AQ of King James VI. of bleſſed memory, and . for dgſertiont, wenditions and invaſims: And that towbeit that 
ſeveral other Acts of Parliament, all good and loyal Subjects of this | your-words were in ahffrach from any King, pu that the ſenſe and mean- 
| ingdom are bound and obli F n to acknowlege, oy are ing thereof might appear to be of the then King's Majeſty; your dread 
tain, defend and advance the Life, Honour, Safety, Dignity, eign | Sovereign, you did ſubjoin and ſay to the late Mr. Fo or of Li 

Aut oritys and Prerogative Royal of their Sovereign d and King, | drwel; And, Mr. John, you underfland Latin. e 
their Heirs and Succeſfors, and Privilege of their Crown, with their lives, ; Likewiſe conſidering the condition of the Kingdom, and the oppoſi- 
tnds and s, to the utmoſt of their power, conſtantly and faithfully | tions that a great many of the people were in to his ajeſty 3. particularly 
to withſtand all, and whatſoever perſons or eſtates, who ſhall preſume, | you the ſaid Marquis, and your three Complices and Followers; it ig 
reſs, or intend any ways to impugn, prejudice, or impair the ſame; and clear that the ſaid words did not only treaſonably reſlect upon kingly Go. 
83 way intend, attempt, engage, act or * thing to the violation, | vernment, as being ſubject to the people, who might in the cauſe afore- 
hurt, derogation, impairing or prejudice of his Highneſs's f ſaid depoſe a King; but alſo it is clear, that your meaning alſo and in- 
prerogative, and privilege of his Crown, or any point or part thereof: | tention thereby was, that the King's Majeſty, your dread Sovereign, 
and whoſoever doth the contrary, to be puniſhed as Traitors, and to for- | might be ſo deſtroyed : And the faid treaſonable ſpeeches were fo vented 
feit their lives, lands and . Likewiſe by the 25th Act of the 6th Par- | by you, of defign to uſher in your many treaſonable actions and practices 

liament of King James II. and by the 75th Act of the gth Parliament of | done by you unto his ſacred Perſon, Þi nity, and Authority ; which 
ueen Mary; all riſing in fear of war againſt the King's Perſon or Ma- doubtleſs, did occaſion, and was mainly inſtrumental both in his depoſi- 
jeſty; all attempting to raiſe any band of men of war, horſe or foot, in | tion and cruel murder: Which wicked and treaſonable ſpeeches the ſaid 
warlike poſture, without ſpecial licence of the King's Majeſty, and all Mr. John having thereafter reported, you moſt cruelly and t rannouſly 


1 | 
| ſuppliers of them, in help, redreſs or counſel, are uniſhable as Traitors. | did proſecute him to death, as a Leaſing-maker betwixt the King's Ma- | 
nt | Likewiſe by the 43d Act of the 3d Parliament of King James I. and by | jeſty and his good Subjects, howbeit you could not but be conſcious of 
1 the 1 34th & of the 8th Parliament; and by Act the 10th, of the 1oth | the truth of what he had reported. & 4 
1 Parliament; and by the 205th Act of the 14th Parliament of King] Secondly, In proſecution of your aforeſaid wicked and treaſonable pur- 
1 ames VI. it is ſtatute and ordained, that no Subject, ot whatſoever 2 you having marched with the faid forces to the houſe of Airli-. : 
all f degree or yn" ſhall preſume to take upon him puolickly or longing to his Majeſty's right truſty and well beloved Couſin and chief t 
A privately to , aim, ſpeak or write any purpoſe of reproach, ſlander, diſ- Councillor Fames Earl of Airlie, which was then kept for his Majeſty's t 
d dain or contempt of his Majeſty's Perſon, Eſtate or Government, or tend- | fervice and authority ; after e had forced the rendition of the faid houſe t 
Wl ing to the diſhonour, hurt or prejudice of his Highneſs, his Parents or | and deſtroyed the woods and plantings'of the ſame, and wearied and de. 5 
1 Progenitors; or to meddle in the affairs of his Highneſs, and his Eftate | ſtroyed the ſaid Earl's friends and tenants, his Majeſty's good Subjects, t 
1 preſent, by · gone, or in time coming; nor to deprave his Laws and Acts | you did flight and demoliſh the ſaid houſe ; and to expreſs your hatred to 5 
4 of Parliaments, nor miſconſtrue his proceedings, whereby any miſliking | the ſaid Earl, merely for his loyalty to his Majeity, did ſeize, or by thoſe 2 
5 may be moved betwixt the King's Majeſty, his red and loving | under you did ſeize upon the houſe of Forther in Glenyla belonging alſo to " 
' Subjects, under the pain of loſing their lives, lands and goods, and others | the ſaid Earl; and without any colour or pretence of offence did wilfully, t 
| therein contained. As alſo all hearers of any ſuch leaſings, flanderous | moſt treaſonably, and contrary to the aforcſaid Acts of Parliament, raiſe d 
ſpeeches or words, and concealers thereof, without apprehending of the | fire in the ſaid houſe, and thereby burnt and deſtroyed the fame, and all r. 
Authors (if it lie in their power), and reveal not the ſame to his Majeſty, furniture therein. > w 
or ſome of his Judges or Officers, and are mentioned in the ſaid Acts, are | | Thirdly, In further proſecution of your treaſonable plots and machina- tl 
liable to the like puniſhment, as the principal offenders. : tions againſt his Majeſty's Perſon and Authority, contrary to the afore- el 
Likewiſe by the 13oth Act of the 8th Parliament of King James VI. | ſaid Laws and Acts of Parliament in Anno 1640; you in an hoſtile man- 4 
it is ſtatute and ordained, that none of his Majeſty's Lieges and Subjects | ner, did moſt treaſonably lay ſiege to his Majeſty's Fort and Caſtle of tl 
do preſume or take upon him to impugn the Dignity and Authority of | Dunbarton, then fortified and kept for his Majetty's ſervice by Col. Hen- be: 
the Eſtates of Parliament; or to ſpeak or procure the innovation or di- denen, having his Majeſty's command and commiliion for that effect, and 4" 
minution of the power and authority of the ſame, under the pain of forced the ſaid Colonel to render the ſaid Caftle to you ; out of which h; 
Treaſon. | | moſt treaſonably you cauſed to be tranſported and carried away a great 6 
Likewiſe by the laſt Act of the 3d Parliament of King James V. and | many of his Majeſty's cannon and other ammunition, appointed for de- = 
by the 33d AR of the firſt Parliament of King James VI. all burning of | fence and ſecurity of the ſaid Caſtle. 2 di 
houſes or corn, and wilful fire-riſing, is declared Treaſon, and the com- | Pourthly, Notwithſtanding that his then Majeſty had in Anno 1641 come = 
mitters thereof are to be puniſhed. himſelf in perſon to this Kingdom, and moſt graciouſly condeſcended to th 
Ca 


Likewiſe by the 51ſt Act of the 11th Parliament of King James VI. it | all ſuch Acts as were required of him (hew unjuſt ſocver) for ſecurinz 


js ſtatute and ordained, that the murder and laughter of whatſoever his | and pleaſing the people, and ſettling a peace; and that he had paſt one 85 
lain is under the truſt, credit, afu- | Act of Oblivion, to indemnify all ſuch as had formerly been in oppoſi- th 


Majeſty's Lieges, where the par indemnify : 
rance and power of the flayer, all ſuch murder and flaughter ſhall be | tion to his Majeſty within this Kingdom, and that he had conferred upon 
'Treaſon, and the perſans found culpable ſhall forfeit life, lands and goods, | you the title and dignity of Marquis, as a mark of his royal favour, and yo 
Likewiſe by the 37th Act of the 3d Parliament of King James I. and | put you in places of greateſt truſt in the Kingdom; and that you had = 
by the 144t-1 Act of the 12th Parliament of King James VI. all receivers, | ſworn and promiſed, in the Abbey of Holyroodbouſe, that in caſe any trou- of 
ſuppliers, or inter-commoners with any Traitors, are puniſhable by for- | ble or commotions ſhould happen to be raiſed in Erglimmd, by any or his to 
felis, as the Tiaitors themſelves, Eg | diſcontented Subjects againſt him, you would aflift and defend“ fifth 1 
Likewiſe by Common Laws and Practice of this Kingdom, all con- againſt all ſuch, to the hazard of your life and fortunes: and that” his hu 
cealers and not revealers of any malicious purpoſe, of putting any violent Majeſty had parted from this his ancient Kingdom, as was ſaid and àc- ſul 
hands on the ſacred perſon of your dread Sovereign the King's Majeſty, | knowledged by all, a contented Prince from a content: d People: yet we 
or purpoſe of killing or putting him to death ; and all adviſers, counſel- nevertheleſs his Majeſty being foreed and neceſſitated in anne 1 642, to on 
fors ese abettors or havers of any acceſſion thereto, are puniſhable as | leave his Parliament in England then fitting at Meſiminſler, and his royal bo 
Traitors. e ; : Palace of //hitehall, and betake' himſelf to defenſive arms, for Fama all 
Neverthelefs, 'tis of verity, that you the ſaid Marquis of Argyle, hav- | of his royal perſon, dignity and authority, and to protect the ſame agait Pa 
ind laid afide all fear of God, loyalty to his Majeſty, and to his royal an army of Sectaries, who maliciouſty, traitorouſly, cruelly and treaſon- p.. 
Father, of ever bleſſed memory, natural duty and aftection to your native | ably did invade the ſame ; you, contrary to your allegiance, obli vations ke 
Country and Country-men, and reſpect and obedience to the Laws of all | and recent Promiſe aforeſaid, did by yourfelf and complices, to fortify the 
well-coverned Realms, the Common-Law, and the Laws, Statutes, Acts | and ſtrengthen the ſaid Rebels and Sectaries, and in direct oppoſition to Ira, 
ae parliament, and Practices of this Kingdom, and having traitorouſly his Majeſty's perſon and dignity, call, or cauſe to be called a pretended len 
intended and purpoſed the eradicating and ſubverting the fundamental convention of Eſtates in Anno 1643, without any ſhadow or colour of cru 
Government of this Kingdom; at leaſt the cnervating, violating, dero- | Jawful authority; and Jo and they fo convocated did take upon you rel: 
patice, or impairing the ſovereign Authority, royal Prerogative of his the ſupreme authority of the Kingdom, enter in league with his Ma- COL 
Majeſty, and Privilege of the Crown: You, tor carrying on of your faid jeſty's enemies, impoſe ſubſidies and exciſe upon the people, and raife*an you 
wicked purpoſe, having gathered and convocated together, in a hoſtile army of his Majeſty's own ſubjects, and therewith entered his Ma- the 
manner, a great many of your Friends, Servants, Vaſſals, Followers and | jeity's Kingdom of England, ſeized upon his Ma eſty's* Towns and cru 
other of his Majeſty's Lieges, without any warrant, licence or command F orts there; and killed, murdered, plundered and deſtroyed his good fub- 2 
from his Majeſty; and therewith, under pretence of oppoting ſuch as by | jects, and in open and pitched fields fought for, with and in behalf of the a 5 
Tide The did Hizh-Treaſn, becauſe there was another Charge exhibited againſt the Marquis, at the in i and» ib $40 lot 
2 . the Marquis's to this Grand laden width e ee Wache de are inſerted 5 3 — E 


ere alio printed ſome hort impe Ant N 1 3 2 
e j _ and Mage 428, and 429, is interted Biſhop Burnet's Accolint at his r rial, which is meant of this l rial here inſerted ; not of that Indictmen: againſt the Marquis 
5 * fult auge of Sir John 1.416, Aud in page 430, is inſerted the Marquis's Speech on the Scaffold, for which reaſon it is here omitted. 
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g· kill and murther a great many of the ſaid Lairds of Salmond and O/- 
es 


others, whoſe names are not particularly known, to the number of gor 400, 
n an 


others therein, without making the leaſt e _ Ig oat my 
ter and protection, did render 


by the ſpace of 
Megali 


their appearance; which frequently they did, and were ſtill diſmiſſed, un- 
til ſuch time as thoſe who were within the ſaid houſe of Donavertie had 
rendered up the ſaid houſe and themſelves, to be diſpoſed of at the mercy of 
the Kingdom, or pretended Committee of Eſtates : And that notwithſtand- 
ing thereof, you and your ſaid complices had moſt perfidiouſſy, treacherouſly 
and treaſonably (and for which alſo you are here indicted) ſlaughtered and 
murdered, or cauſed to be ſlaughtered and murdered, the number of 260 of 
them or 300, they being under your truſt, aſſurance, credit, or power ; and 
did diſpole of the reſt of them at your own hand, without any lawful war- 
rant, to Captains Milliam Hay, and Archibald Campbell, to ſerve. in the French 
wars. Then and hereafter you cauſed, and appointed a new rendezvous of 
the ſaid Gentlemen, who were in the houſe of Lochehead, and their follow- 
ers; who having appeared in frequent manner, you cauſed to be ſingled 
out fifteen or ſixteen of the ſaid Gentlemen, who were that night ſent to 
the ſaid houſe of Lochehead, and the next morning brought forth by you, 
or ſuch as were under your command; and moſt perfidiouſly, cruclly and 
inhumanly, without any order of Law, or form of Proceſs civil or military, 
hanged and murdered. And to aggravate the ſaid cruel and barbarous crime, 
tis of yerity, That one of the faid Perſons being an old man, and having 
one ſon, of age not above ſixteen or ſeventeen years; the father imme- 
diately before his death did depene, that his ſaid ſon had never done any 
crimes offenſive all his life-time, but that he had ſtill been at Schools; and 
that ſome few days before, he had come from Glaſcow, the place of his edu- 
cation, to viſit his Parents; and therefore did carneftly ſupplicate, in re- 
gard of his innocency, his life might be ſpared : Notwithſtanding you, and 
the bloody actors of your purpoſes, were ſo unmerciful, as not to hearken 
to the ſaid ſo juſt 2 of the ſaid dying old man, but forthwith the ſaid 
young innocent boy was cruelly alſo hanged to death. Likewiſe not con- 
tent with the aſoreſaid unheard- of horrid Acts of cruelty, you in the month 
of 1640, or one or other of the months thereof, by yourſelf and 
followers, or ſuch whom you might have ſtopt or left, cauſed to be 
tranſported from the Iſle of //a, to - 2 Iſle of [nwa, to the number of two 
hundred perſons of all ſexes and ages ; where all means of livelihood and 
ſubſiſtence being withdrawn from them, they in a moſt miſerable manner 
were pined and ſtarved to death by famine, except ſome very few, who had 
out-lived the reſt, and were relieved and carried out of the faid Iſle by 
boats accidentally coming by: Likewiſe the perſon of ß Macdonald, 
alias Coa mac Gilleſey, or Coawkitteche, being in Anno ordained by the 
Parliament, or Committee of Eſtates thereof, to have been brought from 
priſon out of the houſe of where he then was, and there had been 
kept by you and others in your time, many years before, to Edinburgh, that 
the cauſes for which he had been kept, and ſo detained in priſon, might 
have been known; and he having for that end been brought in a {hip the 
length of the road of Leith; you, for preventing ſuch Information of your 
cruelty and oppreſſion exerciſed towards him, and many of his friends and 
relations, which he was able to have given and made out; you in manifeſt 
contempt and ſcorn of that Committee of Parliament, under which you 
yourſelf acted, cauſed to take the perſon of the ſaid C:awkittoche forth of 
the ſaid ſhip, and after you had carried him to your own lands and bounds, 
cruelly cauſed to han kim to death. | 

Eigbtbiy, Notwithitanding of the manifold acts of mercy and favour, 
dignity, honour and truſt conferred upon you by your then dread Sove- 
reign, for reclaiming of you from your diſloyal and treaſonable practices, 
plots and machinations, againſt his ſacred perſon, dignity and authority; 


"I" 


* 


drawing up of a Letter directed to the Tra 
he being ſore preſſed and reduced to great traits and extremities by that 


15. over 
f t Kingdom 
Sco for ſhelter and preſervation of his Royal Perſon; neverthelefs, 
you, che ſaid Marquis, being the chief ring-leader of that factious party, 
who then fe thi eſtate and affairs both in Council.and Armies in the 


| faid Kingdom, did ſo contrive and com * and by your influence ſo pre- 


vail, that after all fair offers made by his Mae Ad his earneſt deſite to 
have come and lived in Scotland, until ſuch time as all differences in both 
Kingdoms had been ſettled: That a pretended Act of Parliament was made 
for abandoning and leaving his Majeſty in the diſpoſal and mercy of the in- 
veterate enemies of his Majeſty and Government, the faid;armies gf Segta- 
ries. And that your acting in, and acceſſions to, the Taid-aFair, might be 
the more evident and clear, and to aggravate your eminent and ſingular 
guilt therein, you yourſelf went to tas where you baſely, under pre- 
text of ſatisſaction for the arrears of the ſaid army, raiſed by the pretended 
authority of the pretended Convention of Eſtates, in Anno 1642, as. is ſaid, 
treacherouſly and treaſonably gave up at leaſt condeſcended to the up- 
giving of your dread Sovereign and laſter, and that as being impowered 
fo to do by the Kingdom of Sotland; and thereby did rub an jndelible 
mark of reproach and infamy upon the whole nation to all generations, ſo 


far as in you lay, And further, to clear your aforeſaid treaſonable deal- 


ings, acceſſions to, and correſpondency with that infamous party of the ſaid 
army, who carried on the ſaid abominable and deteſtable act, you being at 
the ſame time in a pretended joint Committee of both Kingdoms, while- 
as the Engli/ therein did call in queſtion whether the Scots army would 
ſincerely concur with them in their ſaid treaſon and treachery ; you, after 
many arguments uſed in their favours, earneſtly deſired them to have pa- 
tience for a little time, and it would appear by ſome what of the officers of 
the army, how far they intended to concur and go along with them. 
Likewiſe within few days after there was a vindication and declaration 
emitted in name of the faid armies, whereby it was held forth, that in caſe 
his Majeſty would not condeſcend to all the deſires of both Kingdoms, 
which was no leſs than the diveſting himſelf of all regal power, civil, ec- 
eleſiaſtical, or military in ſtate, church, or armies, they would deliver him 
up; which immediately after the payment of 200, ooo. baſely and treaſon- 
ably was done by you and them. 5 

ö Ninthhy, In Anno 1648, his Majeſty's Royal Father being, contrary to all 
Laws, divine and human, moſt unchriſtianly, barbarouſly and treaſonab] 
detained and kept priſoner within the Caſtle of Carisbrook, in the, Iſle of 
Wight, by a party of factious, diſloyal and rebellious Sectaries; the Ellates 


of Parliament then convened by his Majeſty's authority, having taken the 


ſaid inhuman, treaſonable and cruel uſage into ſerious conſideration, they 
found this Kingdom 1 in honour and duty to reſent ſo horrid and 
unheard-of cruelty and Jeſe-majeſty, and obliged to uſe their utmyſt en- 

deavours to relieve him out of the hands of ſuch wicked Uſyrpers, and to 
reſtore him to the exerciſe of his Royal authority in freedom, honour and 
ſafety ; for e ang Vans after all other fair ways eſſayed, upon mature 
. had, they found that the only probable means was the raiſ- 
ing of an army of his Majeſty's good ſubjects, which was accordingly 
ſtatute and ordained by Act of the ſaid Parliament. Againſt the carrying 
on of which, ſo juſt, laudable and neceſſary a duty, you did moſt violent- 
ly and eminently oppoſe yourſelf, not only by arguing, voting againſt, 
and uſing all other means in your power to obſtruct the ſame ; but allo, 
after the ſame was paſt into an Act of Parliament, you did moſt contemptu- 
ouſly and treaſonably publickly diſſent from, and enter a Proteſtation againſt 
the tame; and not being therewith content, after the ſaid army in pur- 
ſuance of their duty and allegiance had marched into the ſaid Linglom, 
you ſhortly after in the month of in contempt of the aforeſaid au- 
thority, and againſt the preſervation of his Majeſty's perſon and authority, 
did moſt treaſonably convocate an army of factious, ſeditious and rebellious 
ſubjects, in oppoſition to the ſaid army, and therewith committed divers 
and ſundry outrages, murders, ſlaughters, plunders and vaſtations upon the 
perſons and eſtates of divers of his Majeſty's good ſubjects, and therewith 
invaded ſeveral of the cities and caſtles, ſeized thereupon, and upon the 
magazine with arms and ammunition therein: And at that time the ſaid 
rebellious army of Sectaries of England, being upon the borders, you fear- 
ing and apprehending that the force and power raiſed by you ſhould not 
be able to withſtand his Majeſty's good and loyal ſubjects who were then 
riſen and ready to riſe in arms for aſſerting and vindicating his Majeſty's 
juſt authority, you did moſt baſely, treacherouſly and 5 be call in 
to your aid and aſſiſtance the ſaid armies of Sectaries. Likewiſe you your- 
ſelf went in perſon to the houſe of Merdington, within a mile of the Zngl;/h 
borders, to the end aforeſaid; and you did meet with the vile Uſurper 
Oliver Cromwell, commander of the ſaid army, with whom you had ſe- 
veral private meetings and conſultations, and thereby perſuaded, and fo 
prevailed with the ſaid Traitor, that he thereafter marched with the [aid | 
army to Edinburgh and the places thereabout; and which march .a 1d ins 
coming of the ſaid Oliver you might have undoubtedly hindered; 'in fo far 
as it can be made appear by clear proof and teſtimonies of famous perine, 
That it having been complained upon to him at the ſaid houſe of Mor- 
dington, that by reaſon of his being there with ſuch a reat number of 
Soldiers, the Lord Mor dington's tenants would 3 be ruined ; be 
the ſaid Oliver made anſwer, That he could not help the ſame, for his f y- 
ing and going did depend upon you, and that he was ready, if you deſifed, 
to march back to England. At leaſt, you did contrive, adviſe or conſent to 
the raiſing and convocating of the ſaid ſeditious, factious, and rebellious 
armies z at leaſt was one of the number yourſelf. and with, and aſſiſting to 
them in arms; atleaſt, ERS or perſuade the in. calling of the 
ſaid army of Sectaries: And they being ſo brought in, you did countenance, 
aſſiſt, concur and conſult with them, or their Commanders, or ſome of 
them, in publick or in private at Eainburgb, and in the Canongate, in the 


| houſe called Laiy Home's Lodgings, and in divers other places. As allo, 


you did moſt villainouſly and traitorouſly . counſel or vote for the 
a | wr and abominable Uſurper, 
wherein you and your complices did engage yourſelves, in the name 


ood affection of his other good ſubjects, having, notwithſtanding the 
Faid hard and unjuſt conditions, reſolved to caſt himſelf upon the loyalty 
and affections of his other good and faithful ſubjects; you, to abttruct 


his Majeſty's purpoſe and reſolution, yea, and ſo far as in you lay, to | 


fright and terrify him therefrom by you and 2 complices cruel execu- 
tion upon the cer of Aontreſs, his Majeſty's commiſſioner, and who 
repreſented his perſon in his ſaid ancient kingdom; cauſed to be moſt 
horridly and inhumanly murdered the ſaid Marquis, at the Mercat-croſs, 
upon the 21ſt day of 5 2s 1650, with all the circumſtances of diſgrace 
and diſhonour : which ſo much reflected upon his Majeſty's perſon, dig- 
nity and authority, and upon the honour of all true nobility ; and is fo 
recent and freſh, with deteſtation, in the memories of all good ſubjects 
aid-generous ſpirits, at home and abroad, that it is not fit to be mentioned 
or repeated here, But his Majeſty ftill continuing in his former purpoſe 
and refolution, and after a moſt tedious and dangerous voyage at ſez, 
having, by the providence of Almighty God, happily and ſafely arrived in 
his ſaid ancient Kingdom ; ſhortly thereafter, the cruel bloody murderer 


and uſurper Oliver Crombel, in purſuance of his Mages with a power- 
ful army of Sectaries, by fea and land, invaded his ſaid . ancient 
| e both the 


Kingdom. For oppoſing of whom, an army being raiſed; whi 
ſaid armies were in the Feld, you molt treacherouily and treaſonably kept 


—_— 


correſpondency, and had intelligence with the ſaid uſurper, by writing to, 


and receiving letters from him, without his Majeſty's private conſent or 
warrant ; at leaſt, by ſending to, and receiving meſſages from him b 

word of mouth. And further, to advance the deſigns of that abominable 
Regicide, after you had by your indirect means, plots, advices or con- 
trivances, gotten his Majeſty removed from his army at Leith; you by 
your influence upon a few number of the Commiſſioners of the General 
Aſlembly, yourfelf being one of the number then met at St. Cuthbert's 
church. commonly called the Welt-Kirk, prevailed fo, that for the 
weakening of the hands of friends, and ſtrengthening the enemies, there 
was in a moſt clandeſtine and ſurreptitious manner an Act, as of the ſaid 
commiſſion of the Kirk, made, printed and publiſhed ; wherein, beſides 
many teproachful and flanderous expreſſions of his Majeſty and his royal 
anceſtors, more fully expreſſed in the faid pretended Act, bearing date 


Auguſt 13, 1650, it was declared, that you diſclaimed, and would not 
own his Maje y's intereſt, becaufe of his refuſal to ſubſcribe and emit a 


veclaration offered to him ; and which declaration was contrived and 
drawn up by vou, and contains many ſcandalous, ſeditious, imperious, 


{ 


Teproachful and treaſonable expreſſions, not only againſt his Majeſty's | 


[ 


—__—_— 


— 


F 


| ſel; did take and relieve priſoners, did furniſh ſeveral pieces of = 


| 


— 
| pulled off and laid aſide the maſk of pretended loyalty and religion, under 


— 


perſon and authority: in ſo far as in the month of 
ceaſe of the ſaid uſurper, the ſucceeding uſurper, his ſon, being moſt trea- 
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authority and government, bat alſo agaio his royal Arber ad mode 
bis royal progenitors, as is more at large expreſſed In the afore. 
ſaid Act of the date above- ritten, and decker cliration bearing date e 
7 declaration chere needs 


| ent Kingdom did even detelt and ab. 
hor. the evil uſage of his eſty in that particular, when the ſame ty- 
rana was exerciſed there by the power of you and a few evil men your 
complices, which at that time ſpread it ſelf over his Majeſty's King. 
dom of England; at leaſt you and your complices did ratify and ipprovett, 
ſaid Act of the Weſt-Kirk, and conſent thereto ; and at leaſt you did deat 
with, and preſs and force his Majeſty to fign and ſubſcribe the declaratibn 
aforeſaid ; at leaſt you were author or contriver, adviſer or counſellor, 
perſuader or voter, or aſſenter, affiſter, aider or abettor of the aforeſaid 
reſtrictions, limitations and conditions, and of the aforeſaid murder of 
his ſaid Majeſty's Commiſſioner, and manner thereof, and of the kee ing of 
the faid correfpondence with the ſaid invader and uſurper, and 27 laid 
Act and Declarations, or any or other of them, or all or part thereof, ot 
one or other of them. 5 
 Eleventhly, Aſter it had pleaſed God to ſuffer that monſter of men and 
cruel Regicide, Oliver Cromwel, ſo far to prevail againſt all his Majeſty's 
endeavours for recovering his juſt right and intereſt in this and in his other 
822 and over all the armies and forces raiſed by him for that end, 
ſo that he was neceſſitated to refugeate himſelf with foreign Princes and 
Eftates : howbeit, at his Majeſty's coronation, you, in the preſence of 
| God, and a great many of the Nobility of this Kingdom, and others 
therein convened at Schoor, the 1ſt of January, 1651, did (wear to be 
faithful to the Crown, and true — to his Majeſty: yet neverthe- 
| leſs, Evntrary to the ſaid oath, and notwithſtanding the many favours, 
| honours, benefits and acts of indemnity conferred upon you, and con- 
| _ to the Laws and Acts of Parliament, as is expreſſed ; you did moſt 
perhdiouſly, 9 treaſonably, in anno 1653, or 1654, not 
only according to your bounden duty, not riſe in arms, and join with 


- 


the Earls of Glencairn and Middleton, who were commiffioned from his 


| Majeſty for hindering the further progreſs of the uſurpers, and expelling 


them forth of this Kingdom; but did in open hoſtility join with the (aid 
| uſurpers their forces; eſpecially with the Colonels Overton, Cobbet and 

Twiſleton ; at leaſt with the faid Colonels Cobbet and Twiſtetony at leaſt 
with Colonel Twiſſeton, when he was in the Highlands in oppoſition to the 
ſaid Earl of Glencarrn ; at leaſt joined with one or other of them in coun- 


cannon, to the number of ' fourteen, in anne 1653, or 1654, to Colonel 
Aldred, then governor of Air: which cannon, or a great many of them, 
were taken out by you of his Majeſty's caſtle of Dunbarten, at the time 
and in the manner above expreſſed. And likewiſe you did take pay from 


the ſaid uſurpers for a company of foot under them and in their ſervice, 


thereby openly and clearly making it appear what you did intend by all 
your more covered and private machinations, plottings and treaſonable 
actings againſt his Majeſty's deareſt father and himſelf. Likewiſe to make 
it appear what intimacy and power you had with the uſurper, you nor 


only did term and call the actings of his Majeſty's forces againſt you and 
the uſurpers, rebellion, but alſo you in anno 1654, did take upon you 
power to bring off ſuch as were in that ſervice, and e remiſſions 
| therefore under your own hand; particularly to John 

| Dunolich, as the ſame under your hand, the ſaid 


ac-Dowgaw of 

ahn, will verify. 
Twelfthly, The ſaid Oliver Cromtiuel, that monſter of men, vileſt of trai- 
tors, moſt cruel murderer, bloody tyrant and uſurper, having reached, as 
he thought, the end of all his deviliſh plots and treaſonable machinations, 
by uſurping the dominion and authority of his Majeſty's three Kingdoms, 
and ſettling the ſame, fo far as in him lay, upon him and his family; 
ou conceiving the ſame ſo fixed and riveted, that in human probability 
it was not poſhble to be removed or ſhaken ; that you might avowedly 
reap the fruits of your former more covered, vile and damnable plottings, 
and actings for the ſaid arch-tyrant and traitor, you then 


which you had all along formerly lurked, thereby having deceived and 
chemed a great many of his Majeſty's good ſubjects from their due allegi- 
ance and loyalty under hypocritical fair pretences of your affection and zeal 
for Religion, Prince, and Country, to the utter ruin (if not of ſouls) of 
many of their bodies, eſtates and fortunes ; and did openly, in face of the 
world, diſcover yourſelf in your own colours, appearing in a thing pro- 
feſſedly and publickly in behalf of the ſaid uſurper againſt his Majeſty's 
1657, after the de- 


ſonably and tyrannically proclaimed Chief Magiſtrate and ſole Protector of 
all his Majeſty's dominions and territories thereto belonging, at the mer- 
cat-croſs of his Majeſty's cities of Edinburgh and Dunbarton, you having 
apparently, for ſuch like ſervices done or to bedone, received from the ſaid 
uſurper Oliver one precept due upon the Exchequer of Scotland, for payment 
to you of 12,0001. ſterling, or thereabout, did with your perſonal preſence 
countenance the ſaid tyrannical and treaſonable proclamation ; thereby, 
ſo far as in you lay, diveſting his Majeſty of his juſt and royal intereſt and 
right, and eſtabliſhing the lame on the perſons and families of the ſaid 
uſurpers. Likewiſe not long after the ſaid uſurper, the more to eſtabliſh 
himſelf in his uſurped government, having called a pretended Parliament, 
conſiſting of a pretended new-coined Houſe of Peers, and certain perſons 
of his Majeſty's three Kingdoms as a Houſe of Commons to fit in 1/:ft- 
minſter; you did procure yourſelf elected Commiſſioner for the ſhire of 
Aberdeen, at leaſt did accept of a commiſſion from them; albeit both by 
the nobility. of your birth, and your non-reſidence within the ſaid ſhire, 
you was in law incapable to be ſo elected; at leaſt ought and might have 
refuſed to accept any commiſſion. Nevertheleſs having voluntarily, 
and of your own accord, embraced the ſaid charge and employment; 
you thereupon took journey, and went to Lenden, and molt baſcly, 
perfidioufly and treaſonably, fate, voted, and otherwiſe acted in the ſaid 
uſurper's pretended Parliament, by whom his Majeſty's right and in- 


tereſt was diſclaimed and abjured, and the ſame owned only in the ſaid 
uſurper's 
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by their Deputies, had accepted of their 22 and Government, and 


being in their Hands, and under Sickneſs, and the ſame was, after all 
Endeavours uſed, according to the Duty of a good Subject ; and upon 


dice: That albeit upon Miſ-information (as the Petitioner humbly con- | 


385 ) 1667. | N 


Uſurperts Perfon'as 'a Member of the ld pretended Houſe of Pommons, 
to the high Indignity and Contempt of his Majeſty's ſacred Perſon and 
Authority, the utter Deſtruction monarchical Government, the Diſho- 
nour of this Kingdom, and the great Dilgrace of your own Family and 

erK /. | 
9 Vou the ſaid Marquis, to make it further appear to the 
World, that it was always your Purpoſe and Intention to deſtroy his 
Majefty*s Authority and Government, and to oppoſe his Reſtauration to his 
jult Right and Intereſt to his three Kingdoms, at a provincial Aſſembly 
holden at Innerary a little after the Defeat of his Majeity's Army at Wor- 
ler, the Miniſters praying for his Majeſty after the accuſtomed Manner, 
you did moſt villainouſly and treaſonably rebuke them, ſaying, That they 
were but Fools to pray for a malignant and wicked King, whom God had rejeft- 
ed, and would never reſtore him again; or ſome ſuch-like Words to that 
Purpoſe, And alſo, you being at London, in the Time of the Uſurper 
Oliver, you ſaid in Preſence of divers Perſons of Quality, That you wonder- 
od bow 5 le could be fo mad, as to call home a Family whom God had rejected, 
or ſuch Words to that Purpoſe: Likewiſe after your home-coming to 
Scotland, yea, openly in a publick Meeting at James Mauftertonne's, in 
Niddrey's Winde, in Preſence of ſeveral Noblemen and Gentlemen, you 
boaſted, That you would own any thing you had done in theſe things by-gone ; 
and that if it were to do, you would do it again; hotobeit you had known that 
all that had, would have come: Thereby preſumptuouſly taking upon you, 
by outward Succefs, to give Judgment upon the hidden and ſecret Coun- 
ſels and Determinations of Almighty God, and thereby to alienate the 
Affections, Duties, and Allegiance of his Majeſty's good Subjects, and to 
harden and confirm others, fach as are other ways diſpoſed in their wicked 
Courſes towards his Majeſty's Perſon and Authority. 

Leſth, That your monſtrous and execrable Treaſon may appear to all 
the World, it is of Verity, that in the Year 1648, at a private Confe- 
rence betwixt you, Oliver Cromwell, and Col. Ireton, the ſaid Oliver com- 
plaining of the many Difficulties that attended their Affairs, by reaſon of 
the divers Deſigns which his Majeſty had on Foot from time to time againſt 
them ; you the ſaid Marquis made Anſwer, That their Danger was great 
indeed, in regard that if any of theſe Deſigns ſhould take ict, they were 
all ruined. And thereupon gave your poſitive Advice, that they ſhould 
proceed to the queſtioning of the King for his Life ; aſſuring them, that 
they could never be ſafe until they had taken away his Majeſty's Life. At 
leaſt, you did know of the horrible and treaſonable Deſign of murdering his 
faid Majeſty; and did moſt treaſonably conceal, and not reveal the ſame 
till after the ſaid horrid Deed was committed, and fo paſt Prevention or Re- 
medy, At which time, in Anno 1649, publickly in the Face of the pre- 
tended Parliament then fitting, you ſaid, that the Uſurper Cromwell had 
told you, That England and Scotland would never be at Peace, until the King 
were put to Death. By all which Particulars reſpectively, above rehearſed, 
it is clearly evinced, that you were, and are Author, Contriver, Deviſer, 
Conſulter, Adviſer, of all or Part of all the aforeſaid Crimes of Treaſon, 
and other above libelled, or other of them, in Manner above declared. And 
thereby has incurred the Pains and Puniſhments of High- Treaſon, and 
others contained in the Laws and Acts of Parliament above-written ; 
which muſt and ſhould be inflicted upon you with all Rigour, in Example | 


to others in all time coming. 
Sic ſubſcrib, Jo. Fletcher. 


31 January, 1661. 
Ordered, That the above-written Dittay be given to the Marquis of 
Argyle, by a Herald or Purſuivant, and he to anſwer thereto, upon the 
13th Day of February next to come. 


The Marquis of Argyle's Petition to the Parliament of Scotland, 
craving a Precognition of his Caſe, containing many weighty 
Reaſons urging the Neceſſity thereof. Preſented to the Par- 
liament, February 12, 1661. 


To my Lord Commiſſioner his Grace, and Honourable Eſtates of 
Parliament, 
The humble Petition of Archibald Marguis of Argyle, 
Humbly ſheweth, | | 

HAT for as much as the Petitioner can with a ſaſe Conſcience af- 

| firm, and ſolemnly proteſt, That whatever his Actings or Acceſ- 
ſion has been in relation to publick Buſineſs ſince the Beginning of the 
Troubles, till his Majeſty's Departure hence in the Year 1651, though 
he will not purge himſelf of Errors, Failings, and Miſtakes, both in Judg- 
ment and Practice, incident to human Frailty, and common to him, if not 
with the whole, at leaſt with the greateſt Part of the Nation; yet in one 
thing, though he were to die, he would ſtill avouch and retain his Inno- 
cency, that he never intended any thing treaſonably, out of any pernicious 
Deſign againſt his Majeſty's late Royal Father of ever-glorious Memory, 
or his preſent Majeſty (whom God may long preſerve), their Perſons or 
Government; but endeavoured always to his uttermoſt for ſettling the 
Differences betwixt their Majeſties and the People. And as to any AQ- 
ings before the Year 1641, or from the ſaid Year, till his Majeſty being 
in the Parliament at Perth and Sterling, your Petitioner did with a full Aſ- 
ſurance rely upon his gracious Majeſty, and his Royal Father, their 

reaties, Approbation, Oblivion, and Indemnity, for what was paſt, 
and firmly believed that the ſame ſhould never have riſen in Judgment, or 
that the Rewer ſhould have been drawn in queſtion therefore. And 
during his Majeſty's Abſence, and being forced from the Exerciſe of his 
Royal Government by the late Uſurpers, and long after that the Nation, 


they in Poſſeſſion, the Petitioner was forced to Capitulation with them, 


the Petitioner's Part, ſo innocent and neceſſary for Self-preſervation, 
without the leaſt Intention, Action, or Effect to his Majeſty's Preju- 


(386) 


have been mil-repreſented, as particulatly Jingular and perſonal, Ratifigthe 
etitioner in a degtee of guilt beyond othiers, and incapable of pardon'; the 
lame have ſo far prevailed upon his Majeſty, as to cloud and damp the 
propitious and comfortable rays. of his Royal Grace and Fayour, and 
have ſtrained His gracious inclination beyond its natural diſpoſition of cle- 
mency expreſs'd to his other Subjects, to commit the Petitioner's perſon, 
and give way to the trial of his carriage and actings: Yet ſo firmly rooted 
is the Petitioner's perſuaſion of his Majeſty's Juſtice and Clemency, and 
that he intends the reclaiming, and not the ruin of the meaneſt of his Sub- 
jets, who retain their loyalty, duty, and good affection to his Perſon and 
Government; that upon true and right repreſentation of the Petitioner's 
carriage and actings, he ſhall be able to vindicate himſelf of theſe aſperſions, 
and ſhall give his Majeſty ſatisfaction; at leaſt ſo far to extenuate his guilt, 
as may render him a fit object of that Royal Clemency, which is of that 
depth, that having ſwallowed and paſt by, not only perſonal but national 
guiltineſs, of much more a deeper dye than any the Petitioner can be 
charged with, or made out againſt bim; and fo will not ſtrain to paſs by 
and pardon the faults and failings of a perſon, who never acted but in a 
__ joint way, without any ſiniſter or treaſonable defign againſt his 
ajeſty or his Royal Father; and againſt which he can defend himſelf ei- 
ther by acts of approbation and oblivion in verbo principis, which he con- 
ceives to be the ſupreme, ſacred, and inviolable ſecurity, or which he was 
forced to, much againſt his inclination, by an inſuperable neceſſity. And 
albeit his Majeſty's grace and favour is ſtrictly tied to no other rule but 
his royal will and pleaſure; yet his Majeſty's ſo innate, eſſential, and in- 
ſeparable a quality of his royal nature, that the Petitioner is perſuaded in 
all human certainty, that the leaving and committing to his Parliament (as 
is expreſs'd in his Majeſty's Declaration of Oober 12th laſt by- paſt) the 
trying and judging of the carriage of his ſubjects during the late troubles, 
as indeed it is in its own nature, and ought to be ſo accepted of all, as an 
undoubted evidence of his Majeſty's affection to, and confidence in his 
people; ſo no other trial or judging is therein meaned, but a fair, juſt, 
legal and uſual Trial, without any prejudice, paſſion, or prelimitation, or 
precipitation; like as by the ſaid 9 there was a freedom for all 
the people intereſted, to make their application to the Parliament, or in the 
mean time to the Committee, from whom only his Majeſty is pleaſed to de- 
clare he would receive addreſs and information. And ſeeing it was the 
Petitioner's misfortune, during the ſitting of the ſaid Committee, to be 
priſoner in England; whereas if he had been priſoner here in Scotland, he 
would have made application to them, and would have craved, and in juſ- 
tice expected that precognition might have been taken by them, to whom 
the preparing and ordering of that affair (to wit, anent the Trial of the 
Subjects carriage during the troubles) was recommended, that the Peti- 
tioner's abſence, which was his puniſhment, not his fault, may not be pre- 
judicial, ſeeing the Petitioner has lately received two ſeveral Dittays, 
wherein there be many crimes prolly falſe, with all the aſperſions and ag- 
PO imaginable laid to his charge; importing no leis than the loſs of 
is life, fame, and eſtate, and the ruin of him and his poſterity ; which he 
is confident is not intended by his Majeſty, And that by the Law and 
Practice of this Kingdom, conſonant to all reaſon and equity, the Petition- 
er ought to have upon his deſire a precognition, for taking the depoſition 
of certain perſons, which being frequently and uſually practiſed in this 
country, when any perſon is defamed for any crime, and therefore incarce- 
rate before he was brought to a Trial, at his deſire, precognition was tak- 
en in all buſineſs relating thereto ; which the Petitioner in all humility 
conceives, ought much more not to be denied to him, not only by reaſon 
of reſpect to his quality, and of the importance and conſequence thereof 
to all his Majeſty's Subiects of all quality in all time coming ; but alſo in 
regard it has been ſo meaned and intended by his Majeſty's Declaration 
aforeſaid ; like as the manner of the crimes objected, being actings in times 
of wars and troubles, the guilt thereof was not perſonal and particular, but 
rather national and univerſal, and veiled and covered with acts of indemp- 
nity and oblivion ; and ſo tender and tickliſh, that if — pondered, after 
a hearing allowed to the Petitioner, in prudence and policy, will not be 
found expedient to be toſſed in public, or touched with every hand, but 
rather to be precognoſced upon by ſome wiſe, ſober, noble, and judicious 
perſons, for thir and ſeveral other reafons in the paper hereto annexed, 
Nor does the Petitioner deſire the ſame animo protelandi, nor needs the ſame 
breed any longer delay ; nor is it ſought without an end of zeal to his Ma- 
jeſty's power, and vindication of the Petitioner's innocency, as to many 
particulars wherewith he is aſperſed ; and it would be ſeriouſly pondered, 
that ſeeing Cun#atio nulla longa ubi agitur de vita hominis, far leſs can this 
ſmall delay, which is uſual, and in this caſe moſt expedient, if not abſo - 
lutely neceſſary, be refuſed, ubi agitur non ſolum de vita, ſed de fama, and 
of all worldly intereſts that can be dear or of value to any man, 


Upon confideration of the premiſes, it is humbly craved, That your Grace, 
and the Honourable Eſtates of Parliament, may grant the Petitioner's de- 
fire, and to give Warrant to cite perſons to depone before your Grace, and 
the Eſtates of Parliament, upon ſuch interrogatories as your Petitioner 
ſhall give in, for clearing of ſeveral things concerning his intention and 
loyalty during the troubles. And for ſuch as are out of the Country, and 
Strangers, reſidenters in England, Commiſſions may be directed to ſuch as 
your Grace and the Parliament ſhall think fit, to take their depoſitions up- 
on Oath, and io return the ſame. | 


And your Petitioner ſhall ever pray, &c, 
Edinburgh, February 12, 1661. 
This Petition being read, was refuſed; 


Edinburgh, at the Parliament-Houſe, February 13, 1661. 


"HE Marquis of Argyle (being accuſed of High-Treaſon, at the 8 
of Sir 2 Fletcher, his Majeſty's Advocate for his Intereſt) was 


. bu ings and Compliance both in their Deſigns and Quality 
ol. VII. f 


brought to the Bar. His Lordſhip humbly deſired but to ſpeak a few 
words . 72 the IndiQment ; aſſuring to ſpeak nothing in the caule 
Itſelf, 
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mentally, and ſhall find, prove one effectual cement to conci 


E — — — 
— — ä 3 HG 


he. — 


. tion of his 
all diſloyal practices in themſelves and others, in all time coming. 


Proverb is) in my coat; and it cannot but de ſo with any, e! ſuch 
that | 


itfelt Wen be s removed a 
louſe reſolved that the ſaid Indictment 


was removed a zie and after ſome debate, the 
t the { ment ſhould be firſt, read. Then his 
Lordſhip defired that a Bill which he had: cauſed his Advocates to give in 

to, the Lords of the Articles, (deſiring a precognition, with many reaſons 


urging the e of it] to which he had received no anſwer, might be 


read before the ſai 
Inditment was fr 
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ey is peaſe your Grace, 
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I my.,words may not be wreſted, but that I may have charity to be 
believed; and T ſhall, with God's aſſiſtance, ſpeak truth from my 
I ſhall, my Lord, reſume Mepbibaſbeth's anſwer to David (after a great 
Rebellion, and himſelf evil reported of). Saith he, Yea, let him take all, 


ar as much as my, Lord the King is come home again in peace into his own 


h:uſe 3 2 Sam. xix, 30. So ſay I, ſince it has pleaſed God Almighty gra- 


Ciouſly to return his ſacred Pa to the Royal Exerciſe of his Govern- 


ment over theſe Nations, to which he has undoubted right, and was 


molt unjuſtly and violently thruſt therefrom by the late tyrannizing 


Uſurpers. 5 | ; 
It is, my Lord, exceeding matter of joy to us all, that the iron yoke 


of Uſurpation (under which we have theſe many years ſadly groaned) is 


now. broke, and with much freedom this High and Honourable Court of | 


Parliament are meeting together under the refreſhing warm beams of his 


| Majeſty's Royal Government (ſo much longed for by our almoſt ſtarved 


expectations): and I do earneſtly wiſh his Royal Preſence upon his Royal 


Throne amongſt us. But fince at this time that great happineſs cannot 


probably be expected, I am glad that his Majeſty's prudence has ſingled 
out ſuch a qualified and worthy perſon (as my Lord Commiſſioner his 
Grace) to repreſent himſelf ; whoſe unſpotted loyalty to his Majeſty we 


can all witneſs. 75 
I cannot, my Lord, but acknowledge theſe two grand mercies, which 


| comfortably attends my preſent condition, One is, the high thoughts I de- 


ſervedly entertain of that tranſcendent and princely clemency wherewith his 


| ſacr:d Majeſty is ſo admirably delighted; e evidenced by many 


noted and ſignal teſtimonies in all the ſteps of his Majeſty's carriage; as 


thoſe moſt gracious Letters, Declarations, and that free and moſt ample 


Act of Indempnity granted to all his Majeſty's Subjects, (excepting ſome 


of the immediate murderers of his Royal Father) to eradicate any timorous 


Tndiftment':” which being likewiſe refuſed, the ſa d 
ſt read; and after the reading thereof, the Marquis ye 
.(beivg put off bis Hirt thoughts) Was compelled to, this extemporary diſ- | ſuch things as are done purpoſely with a wicked mind. 


jealouſies of his Majeſty's gracious pardon, (which might baply ariſe ) 


by ſerious reflectings) conviacing them forcibly of their own miſcarriages, 
in theſe unhappy times of diſtraction. The effects, my Lord, of which 
princely deportment (I am confidently hopeful) his Mache has experi- 
iate the moſt 

anti- monarchick and diſaffected perſons (excepting ſome of thoſe barbarous 
eee all his Majeſty's Dominions, moſt willingly to the ſubjec- 
ajeſty's Royal Scepter; and with a perfect hatred abominate 


The ſecond is, my Lord, when I conſider that my Judges are not ſuch as 


we had of late, ſtrangers, but my own countrymen; both which jointly (to- 


gether with the real ſenſe and ſolid convictions I have of my innocency of 


- thoſe calumnies moſt unjuſtly charged .upon me) encourages my hopes the 


rather, to expect ſuch dealing as will moſt ſympathize with that clement 


humour (to which his ſacred Majeſty has a natural propenſity), and ſuch 


equal adminiſtration of Juſtice (void of all biafling prejudices) as will be 


- moſt ſuitable to ſuch a high and honourable Meeting. 


I ſhall therefore, my Lord, deſire to uſe Paul's anſwer for himſelf, (be- 
ing accuſed of his Countrymen) he having a learned Orator, Tertullus, ac- 


culing him, as I have in my Lord-Advocate ; Paul's was hereſy, mine of 
- another nature ; but I muſt ſay with him, that the things _ alledge 
- againſt me cannot be proved : but this I confeſs, in the way allo 

' ſolemn Oaths and Covenants, I have ſerved God, my King, and Country, 


wed by 


(as he ſaid) which they themſelves alſo allow. 

I ſhall, my Lord, remember (not with repining, but for information) my 
hard uſage, never having had my hearing, nor allowance of pen, ink, nor 
paper, nor the comfort of ſeeing my friends freely, until 1 received this 


- ſummons, which was in effect a load above a burden; enemies, both Scots 


and Engliſh, out of malice calumniating me for all the ſame things, except- 
ing what relates to his Majeſty's moſt Royal Father, of — — me- 


mor y. 
Therefore, my Lord, I beg charity and patient hearing, not doubting 


but the wiſdom and goodneſs of the Parliament will be ſo favourable, and 


not as the inconſiderate multitude (as a learned and able man writes, Sir 
Halter Raleigh, in his Preface to the Hiſtory of the World). As we ſee 
in experience, that dogs always bark at them they know not; and that is 


their nature, to accompany one another in thoſe clamours ; ſo it is with 
the inconſide rate multitude, who wanting that virtue which we call honeſty 
in all men, and that ſpecial gift of God, which we call Charity in Chriſ- 
tian men, condemn without hearing, and wound without offence ou 


ames 


led thereunto by uncertain Report only ; which his Majeſty King 


| 2 acknowledges to be the father of lyes. I ſhall not deſire to be in the 


leaſt miſtaken by any that hear me; but ſure I am, it is pertinently ap- 
plicable to my caſe. : 

I intreat your Lordſhip likewiſe to conſider the words of another no- 
table man, (Speed, in his Hiſtory) who ſays, As the tongues of Para- 
tites are ill balances to weigh the virtues of Princes and great men; ſo 
neither ſhould theirs, nor other men's blemiſhes be looked upon as they 
are drawn with the deformed pencil of envy or rancour, which do al- 
ways attend eminency, whether in place or virtue. I ſhall not, my 
Lord, be ſo preſumptuous as to arrogate any thing to myſelf in this, 
only I want not the two companions, for I am but a weak man, ſubject to 
many failings and infirmities, (whereof I do not purge myſelf) for as we 


- muſt confeſs to God Almighty, if he ſhould mark iniquity, who can 


{tand ? Neither ſhall I ſay, that there cannot a hole be diſcovered (as the 


as have labour'd in ſuch-times and buſineſs. But I blefs the Lor 


— 
— 


M Y. Lord-Chancellor, fore I. ſpeak any thing, I ſhall humbly proteſt | 


| 
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in theſe things which have been, and are here caſt upon me; I 
make the falſhood and miſconſtruction of them Ns — oh 
My Lord, befote | mention any, thing in particular, I muſt thew th, 
honourable Meeting of Parliament, and all that hear me (who. doubtles 
have various apprehenſions of my being preſent in this cond tion), that | 
am here rather as my misfortune, not my injury ; wherein: I delice to er. 
plain the difference, as Plato and Arifoile do very Well 3, calling injurig 
| ; and,misfort 
ſuch things as are done with a good, mind, though the event Prove bad 
yet we could not foreſee them. PO e kong, 
So my Lord, I ſhall take 
upon my Conſcience, that what I did, flowed not from any injurious prin. 
Ciple to any, though I acknowledge the events were not {till ſo ſucce htl 
| (which was my misfortune) = yo but it has been my lot often in thei 
times (wherein I and many others have been inevitably involved) to be. 
the malicious tongues of my calumniating enemi miſconſtructed % 
the worſt; yea, even in many things that the Lord was pleaſed ta male 
ſucceſsful. For the truth of this, 24 I hope ſafely appeal to many in 


« # 


to record ( who muſt ; judge me one %% 


| this honourable Houſe, who can abundantly witneſs, my faithful and joy. 


al endeavours for both my King and native Country; whereof 1 ſhoy!4 
be very ſparing to be an Herald myſelf, were not the contrary ſo imgy. 
dently affirmed. There are five main calumnies that I deſire, my Lore 
to ſatisfy all that hear me a little in; to the end that the reſt of leſs no. 
ment may be likewiſe in their own due time heard, afterward abſtiaQey 
more from perſonal prejudice. | e 

The firſt calumny is, my Lord, concerning that horrid and unpatalle. 
ed murder of his late Royal Majeſty of eternally bleſſed memory. I do 
here publickly declare that I neither deſire, nor deſerve the leaſt counte- 
nance or favour, if I was either acceſſary to it, or on the counſel or know. 
ledge of it: which to make clearly appear, is under oath in the Parlis- 
ment-Books 1649; whereof I was the firſt ſtarter myſelf, tothe intent that 
we * both vindicate ourſelves, and endeavour a diſcovery, if any 
amongſt us had any acceſſion to that horrid and villainous crime; as alſo 
in my latter Will, which 1 made going to England, in Anno 1655, or 
1656, fearing what poſſibly might hereafter be obtruded by any upon me 
or my family upon that account, I ſet it down to clear my poſterity; that 
I was altogether free of that deteſtable and execrable crime, or of any pre- 
judiee to his Majeſty, in either Perſon or Government. I left this with a 
very worthy Gentleman, I believe well known to your Lordſhip, and never 
law it ſince; ſo. your Lordſhip may be pleaſed if ye will to call for it; and 
try the truth. hatſoever other thing may be in it, | hope, my Lord, 
this opportunity is a mercy to me to have that vile calumny (among 
many others) againſt me to be cleared. | | | 
And, my Lord, to make this particular yet more evident, I did ſtill, and 
do poſitively aſſert, that I never ſaw that monſtrous Uſurper Oliver 
Cromwel in the face, nor ever had the leaſt correſpondence with him, or 
any of that Sectarian Army, until the commands of the Committee of E(- 
tates ſent me, with ſome other Noblemen and Gentlemen, to the border ia 
anno 1648, to ſtop his march into Scotland, after thoſe who retired from 
Preſton fight; neither after he left the border, in the year 1648, did [cver 
correſpond with him, or any of that Sectarian Army; ſo unſatisfied was [ 
with their way, after the wicked and ſiniſter courſes he and they were 
upon, afforded evident preſumptions for us to apprehend that he and they 
intended prejudice to his Royal Majeſty. Only one letter J received 
from Sir Arthur Haſlerig, to which I returned anſwer, that he might ſpare 
his pains in writing to me, for 1 bleſſed the Lord, who had taught me by 
his word, to fear God, and honour the King, and not to meddle with them 
that were given to change. Though Sir Arthur be now dead, yet he ac- 
knowledged to ſeveral in the Tower, that he ſtill had my letter: and 


| when I was there, I often deſired he might be poſed and examined about 


it; which I can preſently inftruct. And during, my Lord, my being in 
England, neither in Londen nor Newcaſtle, in anno 1647, there was not 
any. thing ſo much as mentioned concerning his Jate Majeſty's Perſon; 
all that ever I heard of, was in publick Parliament 1647. The Com- 
miſſioners Papers at London, and Committee Books at Newcaſtle, will clear 
this fully. | 

The = calumny is anent the inhuman murder of Duke James Ha- 
milton: my Lord, it's well known my great reſpe& to that truly noble and 
worthy Perſon, whereof (upon al] eas I gave ample teſtimonies, and 
can yet convince any of his friends with the reality of it; and evideacel 
my true ſorrow for the wicked cruelty committed upon him. But indeed! 


cannot deny I refuſed to compliment Cromwel on his behalf (he having, 


my Lord, been immediately preceding, ſo inſtrumental, and fo very ac- 
tive in that moſt horrid and lamentable murder of his late ſacred Ma- 


| jeſty) ; and if I had done otherwiſe, undoubtedly it had been a more black 


Article in that Libel now read, than any that is in it. . 

The third calumny is, that which breeds a great part of theſe ground- 
leſs clamours, (though it be not in the Indictment) is my Lord Marquis 
of Huntley's death; wherein I may truly ſay, I was as earneſt to preſerve 
him, as poſſibly I could, (which is very well known to many in this ho- 
nourable Houſe) and my not prevailing may ſufficiently evidence I had 
not ſo great a ſtroke nor power in the Parliament as is libelled. And, wy 
Lord, for his Eſtate, I had nothing in that, but for my own abſolutely ne- 
ceſſary relief, and was ever moſt wihing to part with any Intereſt I had 
therein, getting his friends (who profeſſed much zeal for the ſtanding of 
the Family) engaged for warrandize to me, of any portion that ſhould 
happen to fall to my ſatisfaction, And to evidence that I was no means 
to harm the Family, 1 ſtood with my right betwixt all fines and forfeitures 
of Bonds, and accounted for any thing I could receive, And to manifck 
yet further, that the burden of that Family was not from any extrinfick 
cauſe to themſelves, I have under the old Marquis's own hand, and his 
Son, George Lord Gordon, (who was a very worthy young Nobleman) the 
juſt Inventory of their debts, amounting to about one million of marks, is 
anne 1640. It would, I fear, my Lord, conſume too much of the Parlis- 


ment's precious time, to hear many other circumſtances, to make this 
particular more clear, which I ſhall at this time forbear, 

The fourth calumny is, the death of the Marquis of Mentreſ. There 
are many in this Houſe, my Lord, who know very well I refuſed to mei- 


dle either in the matter or manner of it: and ſo far were we from having 
a 
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W quarfels at one aniither; that in Aim 1648, he and I were 
fu 


y agreed upon Articles and Canditions contained jna Treaty paſt be- 
teilt us: the Gentleman is yet alive who carried the meſſages both by 
word and writing betwixt us; and it was neither his fault nor mine that 


the buſinels did not end at that time, which ('tis known to all) proved 


er obnoxious to the Kingdom thereafter. | 

he fifth calumny is concerning my dealing with the Engliſb after 
Warafter fight. It is well known, my Lord, to many, that myſelf, and 
the Gentlemen of A. gylehire (my Kinſmen, Vaſſals, and Tenants) en- 
deayoured cordially to engage all their neighbours about them on all 
hands againſt the Engl; (which they did not prevail in), but was moſt 
yer, made known to the Exglſh Commanders for the time; which 
they cau ed immediately to be publiſhed (as a very notable diſcovery) in 
their News- books; which occaſioned two ſad diſadvantages to us: For 

ey not only cruſhed our attempts in the infancy, but alſo determined 
the ſeverer reſolutions againſt us; whereby two ſtrong Regiments of 
Foot, (Overten's and Read's) and very near the number of one of Horſe 
(under the command of one Blackameor) were ſent to Argyle; and when 
Dean came there, it pleaſed God to viſit me with a great diſtemper of 
fickneſs (as Dr. Cunningham, and many others wha were with me, can 
witneſs). What, my Lord, I was preſt to, when I was violently in their 
hands, may be inſtructed by the paper itſelf (written by Dean's man's own 
hand, yet extant to ſhew), which I did abſolutely refuſe, upon all the 
hazard of the uttermoit of their malice ; as alſo what I was neceſſitated 
to do, is likewiſe ready to be thewn, whereby I was ſtill continued their 
Priſoner upon demand, | 
I ſhall, my Lord, add one reaſon more to clear this (beſides many other 

weighty publick reaſons and conſiderations, which I ſhall forbear to men- 
tion at this time, it being more natural to bring them in by way of de- 
fences afterward), my own Intereſt, and of all Noblemen and Superiors in 
$etlind. It may rationally be preſumed, that I had been a very ſenſeleſs 
fool, if ever I had been for „ ſuch an Authority and Intereſt over 
me, as levelled all, and was fo totally deſtructive to all that differenced, 
myſelf and other Noblemen, from their own Vaſſals, (which many ſay I 
was too earneſt in) yea, it being abſurdly derogative to all true Nobility ; 
and my Anceſtors and I (as it is ſaid in that libel) having had fo many 
titles of honour, dignity, and eminent places of truſt, conferred upon us 
by his Majeſty's Royal Predeceſſors and himſelf (all for our conſtant 
Loyalty and Adherence to the Crown on all occaſions), as the Records 
and Hiſtories of this ancient Kingdom hold forth, beſides the narratives of 
all our grants, and aſſerting the juſt privileges thereof, againſt all op- 

ers. I did, my Lord, ever (even when the Engliſb were at the into- 
lerable height of Uſurpation) declare my true abhorrence to a Common- 
wealth Government, which was well known to them all. I was not in- 
deed, my Lord, very diſſatisfied, when there were rumours ſpread abroad 
of Cronnwel's being made a King (as ſome here preſent can witneſs) ; for 
] told them it was a moſt probable way for his Majeſty; and the more it 
were encouraged, would tend the more to Cromwe!'s, and their deformed 
Commonwealth's Government's ruin, and promote his Majeſty's juſt In- 
tereſt the more. My Lord, I ſhall not much blame my Lord-Advocate 
for doing his endeavour, (it being an eſſential part of his function to ac- 
cuſe) but I muſt ſay, that it is very hard meaſure, that ſo able a man has 
taken near as many months, in taking pains to prompt as many enemies 
28 his perſuaſions could poſſibly invite, to vent out the higheſt notes of 
their malice; and laying out fearch by them for, and collecting all the 
bad reports, or rather (to give them their genuine term) I may call them 
a confuſed mals of the common claſhes of the Country, thereby to adviſe 
miſconſtructions of all the publick actings of both Parliaments and Com- 
mittees during the late troubles, and with ſtrange and remote inferen- 
ces to adduce all thoſe to the channel of my particular actings; he has 
taken, I ſay, my Lord, as many months, as I have had days to anſwer 
them, being an exceeding diſadvantage. But, my Lord, that's not all, 
I am likewiſe extremely troubled, that he labours in that libel all along 
to draw an obſcure wo of perpetual oblivion over all my good ſervices; 
and ſpecially my faithful and loyal endeavours in reſtoring of his ſacred 
Majeſty to the Crown of this his moſt ancient Kingdom of Scotland, and 


the exerciſe of his Majeſty's royal authority therein; with my cordial en- 


deavours for his Majeſty's reſtitution to the reſt of his Dominions alſo : 
which his Majeſty both knows, and has been pleaſed often to acknowledge 
it to have been good ſervice, Yea, and many preſent in this ho- 
ncurable Houſe know, that I extended both my zeal and affection to the 
utmoſt of my power for his Majeſty's ſervice in that particular ; which I 
willingly acknowledge nothing, my Lord, but my duty, whereunto I 
was tied both by natural, civil, and chriſtian bands to my Sovereign; and 
ſpecially ſuch a King, of whom I may ſay well, (as I have often affirmed) 
That he is a King in whom the Lord has been pleaſed to take ſuch plea- 
ſure, as to poſſeſs his Majeſty with ſo many ſuperlative degrees of excel- 
lency, that will certainly exalt his Majefty's fame, both in our age, and 
to ſubſequent poſterity,” above all the Monarchs in the world, So that, 
my Lord, we may conſequently diſcover a high demonſtration of the 
Lord's ſingular kindneſs and ſpecial providential care for us his Majeſty's 
Subjects, in preſerving ſuch a rich bleſſing as his ſacred Majeſty, lin 


whom the happineſs of theſe Nations is wrapt up) under the ſafe wings | 


of his divine Protection; I may ſay, even when the extravagant malice of 
men would have ſwallowed him up. 

After my Lord had ended this difcourſe (being heard by all very atten- 
tively, without any interruptions), thus the Lord Advocate ſpoke to my 
Lord Chancellor : . 4 

My Lord, what can the Marquis of Argyle ſay to the oppoſition at 
Sterling, in Anno 1048? _ 

The Marquis replied, that he found my Lord Advocate endeavoured to 
bring him to debate the particulars, (which he hoped ſhould be cleared at 
another more convenient time) and waved anſwering the thing itſelf, but 
inſiſted thus : | 


My Lord Chancellor, | | 

1 have ( eee only) hinted a little at the main things which I am 
often charged with, my memory cannot fully reach all, neither will time 
permit to circumſtantiate theſe particulars, which I have only touched in 
the general; nor is it my purpoſe at preſent to fall on the debate of any of 


Vir High- Treaſon. 
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that Libel (not having yet conſulted the procels) by teaſon theſe Advg- 
cates your Lordſhip was pleaſed to allow me, have not yet all embraced, 
and the excufes of my ordinary Advocates (in whom I had confidence) be- 
ing admitted as relevant. And theſe Gentlemen, that have been pleated 
(in obedience to your Lordſhip's command) to come here with me, not 
being much acquainted with matters of this weight, and no: having un- 
braced till within thefe two or three days, fo that they are ſtrangers alto- 
gether to my caſe; I ſhall, therefore, my Lord, humbly deſire, that a 
competent time may be allowed me, that I may prepare my defences, and 
I ſhall (God willing) abundantly clear eyery particular in that Libel. 
And alſo, my Lord, 7 humbly defire, that theſe other Advocates, who were 
ordained by your Lordthips to aſſiſt me (and after the honouraþle 


| Lords of Articles had heard them, rejected their excuſes), may be now re- 


ordained to conſult and appear for me. 

The Marquis's Advocates entered a proteſtation, that what ſhould hap- 
pen to eſcape them in pleading (either by word or writ) for the life, ho- 
nour, and eſtate of the ſaid noble Marquis, their client, might not there- 
after be obtruded to them as treaſonable ; whereupon they took inſtruments, 

The Marquis afſured my Lord Chancellor, that he knew not of any 
ſuch proteſtation to be preſented, and that it lowed ſimply of themſe! ves : 
Whereupon the Lord Chancellor defired the Marquis and his Advocates 
to remove, till the Houſe ſhould conſider both of my Lord's deſire, and 
the Advocates proteſtation. : 

The Marquis and his Advocates being removed, the Houſe (after ſome 
ſmall rod, reſolved, as to my Lord Marquis's deſires, his Lordſhip 
ſhould have till the 26th of February to give in his defences in writ, and 
ordained Mr. Andrew Ker to be one of his Advocates. | 

As to the Advocates proteſtation, the Houſe reſolved, that they could not 
be allowed to ſpeak in caſes of treaſon either by word or writ, but upon 
their peril; only allowed them in the general, as much as in ſuch caſes 
was indulged to any. | ; 

The Marquis and his Advocates being called in, my Lord Chancellor 
intimated the aforeſaid reſolutions of the Houſe, both in reference to my 
Lord Marquis, and to the Advocates proteſtation. 

When my Lord Chancellor had done, the Marquis ſpoke as followeth: 


My Lord Chancellor, | 5 

T Here is one thing that had almoſt eſcaped me, anent that oppoſition at 

Sterling, 1648, that my Lord Advocate was ſpeaking of; that it may 
not ſtick with any of this honourable Meeting, I ſhall ingenuouſly declare, 
That after the defeat at Pre/ton, I was defired to come and meet with the 
Committee of Eſtates (meaning thoſe who were in the then Engagement), 
and being come with ſome of my friends to Sterling, fearing no harm, and 
ſuſpecting nothing, I was invaded by Sir George Munro, where ſeveral of 
my friends were killed, and myſelf hardly eſcaped, which is all that can 
be ſaid I acted in arms, as many here know. 

My Lord, not that I am any ways diffident, but I ſhall in due time 
clear every particular of that Libel; yet I am not a little troubled that 
ſome who have heard the calumnies therein, may let them have ſuch an 
impreſſion (being aſſerted with ſuch confidence) as to conceive a poſſibi- 
lity, if not a probability of their being true; I ſhall therefore defire ſo 
much charity from this honourable Meeting, that there be no hard 
thoughts entertained till I be fully heard. 

The Marquis therefore, with the joint concurrence of his Advocates, 
humbly defired, That the Bill (containing many pungent reaſons) for a 
precognition of his proceſs, given to the honourable Lords of Articles, 
1 be read and conſidered in plain Parliament. 5 

To which my Lord Chancellor replied, That it had been formerly re- 
fuſed at the Articles, and that it would not be granted. 

So his Lordſhip was carried back to the Caſtle. 


Edinburgh, March 5, 1661, at the Parliament Houſe. 


The Marquis of Argyle being called in, gave in a Bill, containing ſeveral 
weighty Reaſons, defiring a continuation till the meeting of Parliament to- 
morrow. His Lordſhip being removed, 1 long debate it was carried againſt 
him by two or three votes; and his Lordſhip being called in, my Lord Chan- 
cellor told him it was rag and ordered his Lordſhip to produce his defences ; 
whereupon he ſpoke as followeth ; 

May it pleaſe your Grace, 
MY Lord Chancellor, this buſineſs is of very great concernment to me, 
and not ſmall in the-preparative of it to the whole Nation ; yea, it 
may concern many of your Lordſhips who are ſitting here, and your poſ- 
terity : and therefore I defire to have your 4 Lord Commiſſioner) 
and the remanent Members of this honourable Meeting, your patience to 
hear me a few words without prejudice or miſ-conſtruction, which any 
thing I can ſay is often obnoxious to. | | 
I ſhall, my Lord, begin with the words of that godly King Feho/aphat, 
that goed King of Judah (after he was come back in pcace to Feruſalem) 
in his inſtructions to his Judges, he deſires them to take heed what they do, 
for they judge not for men, but for the Lord, who is with them in the judg- 
ment. x 5 | 
My Lord, I ſhall ſpeak another word to many young men, who were 
either not born, or ſo young that it is impoſſible they could know 
the beginning of theſe buſineſſes, which are contained in the Libel againſt 
me, (being all that hath been done ſince the year 1638) ſo that they might 
have heard by report what was done; but not why, or upon what grounds; 
and what ſome have ſuffered, but not what they have deferved.—There- 
fore I defire your Lordfhip's charity, until all the particulars, and ſeveral 
circumſtances of every particular be heard, without which no man can 
judge rightly of any action: For as it is well obſerved by that incompa- 
rable Grotius, that I aſſerts, That there is more certainty in the ma- 
thematicks than morals; for as Grotius has it, the mathematicks ſeparates 
forms from matters, as betwixt ſtraight and crooked there is no midſt; but in 
morals, even the leaſt circumſtances vary the matter, ſo that they are wont 
to have ſomething betwixt them, with ſuch latitudes, that the acceſs is near 
ſometimeto this, ſometime to that extreme; ſothat betwixt that which ought 
to be done, and that which ought not to be done, is interpoſed that which 
may be done, but is nearer now to this than to the other extremity, or part, 
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whence ambiguity- often arileth. The particular circumſtances. arg fo. 
obvious to every; underſtanding man, that I need only to mention them. 
Lo , makes much of his hiſtory depend upon theſethree, 


_ \Polybius, my 
concilia, cauſa, & eventus ; 
&-perſone, the change 


and there are Jikewiſe ather three, tempus, locus, 


tence to a quite other purpoſe than it was intended, DEP 

There is, my Lord, another maxim, which I do not mention as always 

undeniable; but when there is no lawful Magiſtrate exerciſing power and 
authority in a Nation, but an invading Uſurper in poſſeſſion, eſteeming 
former laws crimes; in ſuch a caſe, I ſay, the ſafety of the people is the 
ſupreme Law. TM. - | 4} 

There is another maxim which is not queſtioned by any, and it is, Ne- 
ceſſity has no law ; for even the moral law of God yields to it, and Chriſt's 
diſciples, in David's example: For this Seneca ſays, Neceflity (the de- 
fence of human imbecillity) breaks every law; Nam neceſſitas legum irridet 
vincula, neceſſity ſcorns the fetters of law. So he that anſwers that Libel, 
The Long Parliament revived, ſpeaking of this laſt Parliament (which his 
Majeſty calls a bleſſed, healing Parliament), he ſays, the —_ to have 
it, may diſpenſe with ſome formalities : So Ravenella (ſo much eſteemed in 
matters of Scripture), after he has divided neceſſity into abſolute and hypo- 

thetick, makes that of ſubmitting to Powers of abſolute neceſſity. Foſephus 

alſo, my Lord, that famous hiſtorian, when he mentioned David's ſpeech 
to his children, after he had made Solomon (being but younger Brother) 
King, he exhorts them to unity among themſelves, and ſubmiſſion to him 
and his authority ; for if it ſhould pleaſe God to bring a foreign ſword 
amongſt you, you muſt ſubmit to them ; much more then to him who is 
your brother, and one of your own Nation. 

There is another maxim, my Lord, Inter arma ſilent leges ; and it is well 
known, that divers retours and other things in Scotland were done in con- 
ſideration of times of peace, and times of war. 

Another maxim, Ex duobus malis minimum eligendum eſt, cum unum eorum 
non poteft evitari; ſays Ariſtotle, Cicero, and Quintilian, cum diverſa mala 
_—_— comparantur, minimum eorum locum boni occupat. 

here is another maxim, No man's intention muſt be judged by the 
event of any action, there being oftentimes ſo wide a difference betwixt 
the condition of a work, and the intention of the worker. | 

I ſhall only add another maxim, It cannot be eſteemed virtue to abſtain 
from vice, but where it is in our power to commit the vice, and we meet 
with a temptation. 5 8 7 

As I have named ſhortly ſome few maxims, my Lord, I ſhall humbly 
tender ſome weighty conſiderations to your Lordſhip's thoughts. 
The firſt conſideration is, That there are different conſiderations to be 
had of ſubjects actions when their lawful Magiſtrate is in the exerciſe of 
his authority by himſelf, or others lawfully conſtituted by him, and when 
there is no King in /ſracl, | | 

The ſccond is, That there is a different conſideration betwixt the ſub- 
jects actions when the lawful Magiſtrate is in the Nation, and when he is 
put from it, and fo forced to leave the people to the prevalent power of a 
foreign ſword, and the invader in poſſeſſion of authority. | 

Thirdly, That there is a difference betwixt ſubjects actions, even with 
the invading U ſurper, after the repreſentatives of a Nation have ſubmitted 
to, and accepted of their authority and government, and they in poſſeſ- 

ſion ſeveral years; the Nation acknowledging their conſtitutions, and all 
the lawyers preſſing and pleading them as laws. 
Fourthly, The actions of ſubjects are to be conſidered, when aſſiſting 
the lawful Magiſtrate to their power, and never ſubmitting to the invad- 
8 until they were priſoners, and could do no better. 


ifthly, That there is likewiſe conſideration to be had of the actions of 


ſuch ſubjects, being ſtill priſoners upon demand under articles to that 
urpoie. ä | | 

: Sixthly, It is to be conſidered likewiſe of the actions of ſuch a ſubject, 

who was particularly noticed and are by the invaders, for his affec- 

tion to the lawful Magiſtrate and his government. 

Seventhly, It is to be conſidered, that there is a great difference betwixt 
actions done ad lucrum captandum, and thoſe done ad damnum evitandum ; 
that is to ſay, actions to procure benefit, and actions to ſhun detriment. 

Eighthly, It is to be conſidered, that there hath ever been a favourable 
- conſideration had, by _ Prince, of any perſon coming voluntarily, and 
caſting himſelf upon a Prince's clemency. 

Ninthly, It is to be conſidered, that his Majeſty himſelf hath a gracious, 
natural inclination unto clemency and mercy, which hath been fo abun- 
dantly manifeſted to his ſubjects in England, even to all (except to ſome 
of the immediate murderers of his royal father) that it cannot be doubted, 
that the ſame' will be wanting to his people in Scotland, who ſuffered by 
them .(whom his Majeſty hath graciouſly pardoned) even for their dutiful 
ſervice, and affection to his Majeſty. | | 

Therefore without thought of any . to the Parliament, or this 
honourable Meeting, I muſt make uſe of my Lord Chancellor of England 
his words, though in another caſe, faying, There cannot too much evil befal 
thoſe wha do the beſt they can to corrupt his Majeſty's 8 and to extin- 
guſh bis clemency? For his Majeſty's ſelf declared his natural inclination 
to clemency, in his ſpeech to both his Houſes of Parliament in England, 
whom he hath, with all his people, conjured, deſired, and commanded, 
to aboliſh all notes of diſcord, ſeparations and difference of parties, and 
to lay aſide all other animoſities, and the memory of paſt provocations, 
and to return to a perfect unity amongſt themſelves under his Majeſty's 

rotection; which is hoped all your Lordſhips will concur in, having ſo 
worthy a pattern to follow: And as theſe are his Majeſty's inclinations 
expreſs'd, ſo it is ſuitable to the arms he bears as King of Scotland, which 
is the Lion, whoſe motto is known to all : 
| — Nobilis eft ira Leonis, 

Parcere ſubjefis, & debellare ſi ye, 

Which is to ſay, to vanquiſh and ſubdue the proud, and ſpare ſuch as 
are ſubmiſſive; of the which number [ am one, and for that effect, in all 
humility preſent this humble ſubmiſſion to his Majeſty, and your Grace, 


my Lord Commiſſioner, in his Majeſty's name. 


28. Proceedings againſt rhe Marquis of Argyle, 13 Car. I. (30) 


ful, and on the contrary : So likewiſe iu ſpeaking or repeating words, the 
adding or paring from them will quite alter the ſenſe and meaning; as 


alſo in writing, the placing of commas or points, will change the ſen- | 
Government, for healing and repairing the diſtempers and breaches mage 


To my. Lend Commiſſioner hit Grace, and High Court ' of | Parliam 
if he Tee : e 


l l 

| F the inſtance of his Majeſty's Advocate, before the high Court of par 
liament; and being altogether unwilling to appear any way in oppoſ. 
tion to his ſacred aeg conſidering alſo that this is the firſt Farlia. 


ment called by his Majeſty after his happy return to his Kingdom and 


by the late and long troubles: I have therefore reſolved that their con. 
ſultations and debates about the great affairs and concernment of his Ma. 
jeſty and this Kingdom ſhall have no interruption upon occaſion of an, 
proceſs againſt me. I will not repreſent the fatality and contagion 0 
thoſe times, wherein I, with many others in theſe three Kingdoms have 
been involved; which have produced many fad conſequences and effeds, 
far contrary to our intentions. Nor will I inſiſt upon the defence of out 
actings in this Kingdom before the prevailing of the late Uſurpers, which 
if examined according to the ſtricteſt interpretation, and ſevereſt cenſure 
of Law, may be eſteemed a treſpaſs of his Majeſty's royal commands, 
and a tranſgreſſion of the Law: But, notwithſtanding thereof, are by his 
N clemency covered with the veil of oblivion by divers Acts of 
Parliament, and others, to that purpoſe, for the ſafety and ſecurity of his 
Majeſty's ſubjects: And that my actings ſince, and any compliances 
with ſo prevalent a power (which had wholly ſubdued this, and all his 
Majeſty's other dominions, and was univerſally. acknowledged) may be 
looked upon as acts of mere neceſſity, which hath no law; and it is 
known, that during that time I had no favour from theſe Uſurpers. 

It was inconſiſtent with, and repugnant to my Intereſt, and cannot be 
thought (unleſs I had been demented and void of reaſon) that I ſhould 
have had freedom or affection to be for them, who being conſpired ene- 
mies to monarchy, could never be expected to befriend or tolerate Nobi- 
lity, And whereas that moſt horrid and abominable crime of takin 
away the precious life of the late King of ever-glorious memory, is mol 
maliciouſly and falſly charged upon me; if I had the leaſt acceſſion to that 
moſt vile and heinous crime, 1 would efteem myſelf unworthy to live, and 
that all higheſt puniſhments ſhould be inflicted upon me: but my witneſs 
is in heaven, and my record on high, that no ſuch wicked or diſloyal 
thought ever entered into my heart. But chuſing to ſhun all debate, ra- 
ther than to uſe any words or arguments to reafon with his Majeſty, 
whom though I were righteous, yet would I not anſwer; but would make 
my ſupplication to my Judge; and therefore (without any excuſe or 
vindication) I do, in all humility, throw myſelf down at his Majeſty's 
feet (and before his Grace his Majeſty's Commiſſioner, and the honour- 
able {tates of Parliament), and do ſubmit and betake myſelf to his Ma- 
jeſty's mercy : and though it be the great unhappineſs of theſe times (the 
diſtempers and failings of theſe Kingdoms being fo epidemick and uniyer- 
ſal), that his Majeſty ſhould have had ſo much occaſion and ſubject of his 
royal clemency ; yet it is bur great happineſs, and his Majeſty's high 
honour, that he has expreſſed and given ſo ample teſtimony thereof, even 
to thoſe who did invade his Majeſty and this Nation, for no other cauſe 
than for their faithful and loyal adherence to his Majeſty, and his juſt, 
royal intereſts : which renders his Majeſty's goodneſs incomparable, and 
without parallel, and gives me confidence, that his Grace his Majeſty's 
Commiſſioner, and the honourable Parliament, of their own conducts, and 
in imitation of ſo great and excellent a pattern, will compaſſionate my 
condition. And ſeeing it is a ſpecial part of his Majeſty's ſovereignty 
and royal prerogative, to diſpenſe with the ſeverity of the Laws, and that 
it is a part of the juſt liberty and privilege of the ſubjects, that in caſes 
of greateſt extremity and danger, they may have recourſe to his Ma- 
jeſty as to a ſanctuary and refuge: | 

It is in all humility ſupplicated, that the Lord Commiſſioner's Grace, 
and the honourable Parliament, would be pleaſed favourably to repreſentmy 
cale to his Majeſty, and that the door of his royal mercy and bounty, which 
is ſolarge and patent to many, may not be ſhut upon one, whoſe anceſtors for 
many ages (without the leaſt ſtain) have had the honour, by many ſignal 
proofs of their loyalty, to be reputed ſerviceable to his Majeſty's royal 
N in the defence of the Crown, and this his ancient Kingdom. 
And if his Majeſty ſhall deign to hold out the golden ſceptre of his cle- 
mency, as an indelible character of his Majeſty's royal favour, it will lay 
a perpetual obligation of all poſſible gratitude upon me and my poſterity, 
and will ever engage and devote us entirely to his Majeſty's ſervice. 
And the interceſſion of this honourable Parliament on my behalf to his 
8 Majeſty, will be a real evidence of their moderation, and they 

all be truly called a healing Parliament; and God, whoſe mercy is 
above all his works, ſhall have the honour and glory which is due to his 
great name, when mercy triumphs over juſtice. 


The aforeſaid ſubmiſſion being read, the Lords of Articles would give him ns 
preſent anſwer ; but refolved to report the ſame to the Parliament the morrow. 


Edinburgh, Martii 6, 1661 ; at the Parliament. 


M Y Lord Chancellor having reported what had been done the former 

day before the Lords of Articles anent the Marquis of Argyle's pro- 
ceſs, preſented his ſubmiffion, which was immediately read; and after a 
loag debate, the firſt queſtion was ſtated ; 

If it was ſatisfactory, or ſhould be accepted or not? 

The ſecond queſtion was, Whether they ſhould proceed preſently in 
his proceſs, without regard to his ſubmiſſion or not ? 

Both which were carried in the negative againſt him. Then he was 
brought to the bar, and the Lord Chancellor told him, that his ſubmiſſion 
was rejected, and that notwithitanding thereof, the Parliament com- 
manded him to give in his defences. 

He replied, That his caſe was very hard, to be debarred from that 


which was his juſt privilege, and of all ſubjects, in ſuch extremities to 
refuge themſelves at his Majeſty's mercy and clemency; and that as it 
was the undeniable privilege of the ſubject, ſo alſo it was a ſpecial 


prerogative of his Majeſty, and the grandeur of it conſiſted much in 
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the eminency of the ſubject, whom his Majeſty ſhould graciouſly be pleaſ- 
ed to extend his mercy unto : And beſides many other ſtrong perſuaſions 
encouraged his ſubmiſſion, his Majeſty's own Proclamation (which he 
uieſces in); wherein his Majeſty is graciouſly pleaſed to declare, That his 
juf intereſt. and royal prerogative being firft aſſerted, and trial only taten of his 
Hier carriages, then he is moſt willing to paſs an Act of Indemnity to ſecure 
2 And the like being already done in our neighbouring Nation, and 
his: Majeſty having performed his toyal promiſe there already, he defired 
that their ſtudy might be to imitate his _ pattern; conſidering, that as 
jt was a practice moſt agreeable to his Majeſty's clement inclination, fo 
alſo, that as Solomon that wiſe King ſaid, That the King's throne is eftabliſhed 
by righteouſneſs and mercy : He entreated therefore their Lordſhips ſeriouſly 
x9 conſider his condition, and not to ſingle him out, and aim at his ruin; 
and not only his, but alſo, he feared, both his family and name, their 
ruins alſo. | | | 3 

— — for giving in his defences preſently, he ſaid, That the confidence 
and firm hope he had that his humble ſubmiſſion ſhould have been accept- 
ed, and ſo cut off totally all further trouble either to their Lordſhips or 
himſelf, made him the more ſecure and ſlack, not reſolving to lean to them, 
or any way (as he had expreſs'd in his ſubmiſſion) make uſe of them, 
though he were altogether innocent: and if he were neceſſitated to make 
viſe of his defences (as he declared he was moſt unwilling to do), it ſhould 
be ſimply in obedience to their Lordſhips commands, and no otherwiſe, 

Not having fully ended, 
The Chancellor told him, if his Lordſhip had them not in readineſs 

at that time, to have them ready to give in to the Lords of Articles the 


rrow. 
* he was returned to the Caſtle. 


| March 7, 1661, at the Lords of Articles. 
TH Marquis being called before the Lords of Articles to give in his 
defences, | 

He declared, that he had ſeen their Lordſhips Order, that he might for- 
hear his coming, if he” would produce his defences ; therefore he told their 
Lordſhips ingenuouſly, that if he had them in readineſs, he would neither 
have troubled their Lordſhips nor himſelf; for having a petition ready to 
defire a delay, he thought it rather his duty to come and propoſe it him- 
ſelf, hoping their Lordſhips would conſider that his preſenting his defen- 
ces either lame and wanting ſomething, or blotted ſo as they could not well 


— 


be read, was a very great prejudice to him; but a pars of a few days was 
d 


no prejudice at all to any thing my Lord Advocate could ſay; and there- 
fre hoped their Lordſhips would not refuſe him ſome competent time, 
whereby he might have them in readineſs. 

Upon the which he was removed; and after ſome debate, being called 
in again, my Lord Chancellor told his Lordſhip, That he was ordered 
to give in his defences before Monday at ten o'clock to my Lord Advocate, 
otherwiſe the Lords of Articles would take the whole buſineſs to their 


The Advocate told his Lordſhip, that he muſt give in his whole de- 
fences. 

To which he anſwered, | 

That that was a new form to give in peremptory defences before the 
diſcuſſing of relevances. TED | 

Whereupon Sir John Bychmore did riſe up, and told his Lordſhip, 
That he was commanded to inform him, that there was a different way 
betwixt a proceſs in writ, and the ordinary way before the Seſſion, or 
Chief- Juſtice. 

To which his Lordſhip anſwered, That he was very ill-yoked with ſo 
able men; but he muſt tell them, that he had once the honour to fit as 
Chief- Juſtice in this city, and he knew the proceſs before them was in 
writ, and yet the relevance was always firſt anſwered, before any peremp- 
tor proponed ; for relevance is moſt to be conſidered in criminals, 

Sir John Thereſter ſaid, and ſo did the Advocate, That it was his Lord- 
ſhip's advantage to give in as ſtrongly his defences as he could, otherwiſe 
the Advocate might refer the whole buſineſs to the Judge, and make no 
other anſwer. 

His Lordſhip replied, That he would do in that by advice of his law- 

ers, and hoped any order of their Lordſhips at preſent, was without pre- 
judice to his giving in more defences afterwards, fince he was ſo ſtraitned 
with time, and commanded to give in what was ready : His Lordſhip like- 
wiſe added, if their Lordſhips and the Parliament had been pleaſed to grant 
his defire of a Precognition, which was agreeable, as he humbly conceived, 


2 


both to Law and Practice, and his Majeſty's Proclamation, which he ac- 


quieſced in, it could not but have been the readieſt way for trying his car- 
Tiage during the late troubles; where now of neceſſity he muſt in the pro- 
cefs, which he hopes will not be refuſed, crave one way for exculpation 
in many particulars; for he both was reſolved, and is reſolved to deal very 
ingenuouſly as to matter of fact. And if that had been firſt tried, which 
he was moſt deſirous of, both from the Committee, and ſince from the 
Parliament, he is hopeful there would not remain ſo much prejudice againſt 
him in the moſt part of things of greateſt concernment in this Libel ; and 
for his own part, he defired nothing more than the truth to have place, 
and to do with his perſon what they pleaſed ; for by the courſe of nature 
he could not expect a long time to live, and he ſhould not think his life 
ill beſtowed, to be ſacrificed for all that had been done in theſe Nations, 
if that were all. 
Thereafter he was returned to the Caſtle, 


The Marquis of Argyle's Defences egainſt the grand Indictment of High-Trea- 
ſon exhibited againſt him to the Parliament in Scotland. 

T* E defender profeſſes his ſenſe of the mercy and happineſs of the 
land, that we are delivered from the lawleſs arbitrary power of the 
armed force of cruel uſurp ers, and have reſtored to us our only lawful So- 
vereign Lord, and in his ſacred perſon, the authority of law, the order of 
legal judgment, and in them the liberty of legal defences: thereupon de- 
pend the great ſecurity of the liberties, lives and eſtates of the ſubject ; this 
gives the defender confidence to appear in judgment, nothing doubting of 
a fair procedure and full hearing, compleat time being allowed in all the 
dyets of the proceſs, and all things therein ſo ordered, as may be ſuitable 
to or 2 and gravity of this high and honourable Court, and the im- 
oL. VII. 
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portance of the cauſe; juſtice, not only as to the defender, but juſtice as 
to the preparative and conſequence. And he with mich confidente expects 


all juſtice from his moſt gtacious Sovereign, the juſteſt of Princes, and who 
is repreſented and acting by ſo truly noble a perſon as my Lord Commiſ- 
ſioner's Grace, alſo hoping the honourable Court of Parliament will with- 
out all prejudice dl conſider his legal and juſt defences; and that 
they will proceed ſo far without all ground of ſuſpicion therein, that any 
who is within degrees to perſons againſt whom he is libelled to have com- 
mitted any of the deeds which are made the ground of his dittay; or if any 
are conſcious to themſelves of capital enmity, or has been any ways in- 
former againſt the detender, or have predetermined by uttering the judg- 
ment already of his cauſe, conſcience and honour will make them abſtain 
fitting and voting therein: ſo much the-more; that they ſee how unwil- 
ling he is to propone any recuſatory againſt any Member of the Houſe upon 
theſe or other grounds in law; ſo confident is he of the vindication of his 
own carriage, ſo much he defers to the ingenuity or generoſity, and fo 
7 is the honour he bears to this honourable Court. 

irſt, It is alledged, that there be no proceſs, nor is the defender holden 
to anſwer, till the whole Libel and all the parts thereof be given him up to 
ſee: alſo it is the Commiſſioner's inſtructions; and addreſſes ſent and mads 
to his Majeſty by the defender, as is alledged, and the Commiſſioners at 
Breda are expreſoly repeated, as a part of the libel, brevitatis cauſa, in the 


tenth article, and yet the ſame has not been produced nor given to the de- 


fender to ſee and adviſe with; till which be done, he cannot be held in to 
anſwer: like as, where points of the dittay are founded upon writ, the de- 
fender craves that he may have up the writs whereupon the ſame are found- 
ed, to ſee before he be holden to anſwer to the dittay, which is very con- 
ſonant to law, J. 1. Sea. 3. F. de edendo ubi edenda ſunt omnia que actor 
editurus eft, apud indicem, & l. 3. cod. eodem. whereby the purſuer is or- 
dained to ſhew to the defender all that he will uſe againſt the defender be- 
fore the Judge: Otherwiſe the defender cannot prepare himſelf for his 
defence, which is the reaſon given in theſe laws; Paulus, lib. 5. cent. 16. 
and the doctors throughout the ſaid laws, & J. unius, Set. g F. de queſt. 
peſt alios to I. 2. Mun. 3. 4. 5. 6. eo dedendy Bart. ad leg. ubi min. 8. F. de 
queſt, But ſo it is, there are ſeveral articles in this dittay founded upon 
writ, not produced; as in the firſt articles in the proſecution of Mr. John 
Steward to death, as a leaſing- maker between the King and his ſubjects 
libelled, and yet neither libel nor ſentence againſt Mr, John produced. 
Item, Colonel Henderſon's commiſſion for keeping F caſtle is 
libelled, and the Commiſſion not produced. | 
Item, In the fixth article a capitulation alledged, made and ſubſcribed 
by the Laird of Arkinglas and other officers under the defender's command; 


with the Laird of Lamond and Eſcoge. 


Item, The aſſurance alledged given to the perſons within the houſe of 
Lochhead, mentioned in the ſeventh article, the defender craves, ante omnia, 
it may be produced. Ns 

Item, That ordinance of Parliament or Committee of Eſtates, whereby 
it is libelled in the ſame ſeventh article, that Caillitoch was ordained to be 
brought from the priſon where he was for the time, Oc. to the town of 
Edinburgh. 

Item, In the ninth article the defender's proteſtation, Patliam. anno 1548. 

Item, In the ſame article the letter written to Cromwell, libelled as being 
dated the 6th of Oz7eber, 1648; whereby it is libelled, that the defender 
and his complices wrote to Cromꝛuell, & c. 

Item, In the fame article Sir ohn Cheeſly's inſtructions libelled, as be- 
ing dated the 17th of Oclober, 1648, deſiring the perſons taken in the en- 
gagement to be detained as pledges of that Kingdom's peace, 

Item, od. art. the warrant alledged to be under the defender's hand for 
a proclamation againſt the families of Ogilvie and Rea. 

Item, Art. 10. the letter alledged written to Cromwell, anno 1650, after 
his invaſion, 

Item, od. art. the act of the Weſt-Kirk, with the declaration where- 
unto it relates, 

Item, Art. 11. the remiſſion alledged given to John Mac-Dougal of Di- 
melich, under the defender's hand. | 

All which the defender humbly alledges ought to be given up to ſee, 
before he be held in to anſwet ; eſpecially pt tanti temports intervallum, ſo 
long a time having intervened between the Intention of this purſuit, and 
the dates of the ſaid Act and papers aforeſaid libelled on; ſome of them 
being twenty years ago, ſome fifteen, and the lateſt ten or eleven years; 
as has always been the practice in ſuch caſes, and may be inſtanced in my 
Lord Balmerins's proceſs, and was found by this honourable court in Mr. 

ames Guthrie's proceſs. ks | 

Second, Under proteftation that the former exceptation may be the firſt 
diſcuſſed, that the papers therein mentioned, ante omnia, be given up to the 
defender to ſee; it is alledged, that it has been always the princely care 
of his Majeſty's royal anceſtors to keep the Laws of this Realm certain, 
Ne dum incerto utemur jure, fluctuaret reſpublica; and leſt Law, which is 
introduced for the licges ſecurity, ſhould become their ſnare; Therefore, 
by King James I. (that illuſtrious Prince) Parliament 7, cap. 107. all the 
interpretation of his Majeſty's ſtatutes, otherwiſe than the ſame bear, 
is forbidden; and if forbidden, can be no ground of dittay : and in effect 
to found a dittay upon Statutes otherwiſe than they bear, were to found it 
upon ſuch Statutes we have net; but ſoit is in the propoſition of this libel, 
'The Acts of Parliament whereupon the ſame is founded, are otherwiſe 
repeated than they bear: for, 1. The firſt part of the propoſition of the 
dittay founded upon the two firſt Acts of Parliament libelled, viz. the third 
Act of the 5th Parliament of King Fames I. and the firſt Act of King 

ames VI. doth upon the ſaid Acts conclude the pain of Forfeiture and 

I'realon. The ſame is moſt irrelevant, becauſe in the ſaid Acts, there is 
no mention made of any crimes of the nature and quality libelled; the 
ſaid third Act of the 5th Parliament of King Jomes I. being anent tho 
fees of Craftſmen, and the price of the work; and the firſt Act of King 

ames VI. being anent the conſtitution of the Earl of Murray, Regent; and 
in neither of the ſaid Acts is there any pain or puniſhment inferred, and fo 
far leſs can the pain of Forfeiture or I reaſon be from the ſaid Acts con- 
cluded againſt the defender. And if it ſhould be ſaid, the 5th Parlia- 
ment of King James I, is miſtaken in the writing for the fiſt Parlia- 
ment; and in citing the firſt Act of King James VI. the citation of the 


| number of the Parliament is alſo omitted, Viz, the number 18; The 


Lee dittay 


: 
4k 
s 
1 
Ss - 
y 
; 
+ . 
* 
. 
7 
[ad 
= | 1 
4 
* 
1 
i 4 
| &f ; 
-Þ 
nd 
5 
$ 
A #7! 
{0 7 
1 
* 
1 ; 
Te 
1 } 
* 71 
28 þ 
= 
_ 


n 


— 
— , I I rt, ri nb gr es» — = 


I ant. wer NT EDT ES — EETIY * — 


, « —— 2 — ate. 2 Ae to ob _y 2 
— 0 a 4 — ou -. » — Rant . 2 ore 1 8 _ K 
SET OH OT EL on Pn we rr r ' 
** _ * 1 eye EOS We aw n 


LE DT EE 


#70 006 0-209" FER ne — 6 — 


— IO CENIIEIR 
M 


= \ TT) 
- 5 * Gt or el > IR 3 — — 
r 1 2 _ 8 Py foxes 19, We 5 
82 0 7 + ts £5 22 25 P 4 n * e e 
* je rr RE COTE OT OO IT leh" A 7 by —— Hin 


n " * A 
\ = 13 
Dee F Y 
* — 
— D ts 
CC ” , * Deer 1 
RY e 1 N eee 
4 . py on e rr ur * 5 
U * oy + e „ 


— f hee 2c I ee ere ear et oct 2 <2 eee 1 r EE - Wer: 
en ee 9 ** 8 8 ö | 
FR * e + p * a * — as N N 4 - 
* ; . 


ri np 
e x 


* oy _ 4 
P 


1 er 
le 


(395) 
2 repeats: theſe two Acts otherways than they bear, for the words of 


the ſaid zd Act of the firſt Parliament of King James I. ſtatutes and or- 
dains, 


libel repeated.” And as to the ſaid iſt Act of the 18th Parliament of King 
James VI. the words thereof are cited, yet with ſome difference and tranſ- 
poſition libelled ; . but: thereto is added the ſanction and pain, That whoſo- 
ever doth in the contrary, they are to be puniſhed as Traitors, and to forfeit their 
life, lands and goods; whereas there is no ſanction or pain in the ſaid Act, 
only it is declarative of his Majeſty's prerogative, and of his three Eſtates 
to maintain the ſame. , -. | 5 | | 
Item, In the ſecond part of the propoſition of the dittay, founded upon 
the 25th AQ of the 6th Parliament of King James II. and 75th Act of 
the gth Parliament of Queen Mary; is not repeated as it bears as to pu- 
niſhment, for therein they who attempt to do, or raiſe any bands of men of 
war, horſe or foot, without any ſpecial licence of his Majeſty, and his Suc- 
ceſſors, are only declared puniſhable by death; whereas wy are libelled to 
be puniſhable as Traitors, while it is the pain only of the ſaid 25th Act of 
the 6th Parliament of King James II. | 
Item, In the next part of the propoſition of the dittay, founded upon the 
za Act of the 2d Parliament of King James I. and the 134th Act of the 
dch Parliament, and the 10th Act of the 1oth Parliament, and 205th Act 
of the 14th Parliament of King James VI. none of theſe Acts are repeated 
as they bear, dut confounded, both as to the crimes and pains therein con- 
tained, to a very far different ſenſe (as is humbly conceived) from that 
which the ſaid Acts ſeverally propoſe; transferring the pains of the ſaid 
ſeveral Acts and Crimes therein contained from one to another, as may 
appear by what follows. For the firſt of theſe Acts, being the 43d Act 
of the 2d Parliament of King James I. is only of leaſing-makers and tel-- 
lers of them, which may engender ſtrife between the King and his Peo- 
ple; and the pain of the Act is tinſel of life and goods to the King, as is 
clear both by the title and body of the Act. The ſecond Act, viz. the 
134th Act of the 8th Parliament of King James VI. is alſo the ſame 
crime, viz. againſt thoſe that utter falſe, ſlanderous and untrue ſpeeches, 
to the diſdain, reproach or contempt of his Majeſty, his Council or Pro- 
ceedings, or to the diſhonour of his Majeſty's parents and progenitors: 
adding alſo thoſe that meddle in the affairs of his Majeſty and his Eſtates, 
and the pain is the pain contained in the Acts of Parliament made againſt 


Leaſing- makers and tellers of them. The third is the 1oth Act of the 


10th Parliament of King James VI. againſt thoſe who ſpeak or write any 
purpoſe of reproach or | arms againſt his Majeſty's Perſon, Eſtates or 
Government, or deprave his Laws or Acts of Parliament, or miſconſtrue 
his Majeſty's proceedings, whereby any miſbelieving may be moved be- 
tween 25 Majeſty and Nobility, and his loving Subjects: And the pain 
thereof is only the pain of death. And by the 205th Act of the 14th 
Parliament of King James VI. thoſe that hear the ſaid words Leaſings, 
and do not apprehend and reveal the Authors thereof, ſhall incur the like 
puniſhment with the principal offenders; and yet Leaſing- making, and 
telling, which is the crime puniſhable by the firſt of theſe Acts, viz. the 
43d Act of the 2d Parliament of King James I. is puniſhable, but the loſs 
of life and goods to the King is omitted. And falſe ſlanders, which is 
the crime contained in the 134th Act of the 8th Parliament of King James 
VI. and only ſpeaking to the diſhonour of his Majeſty's Parents and Pro- 
genitors, and meddling with the affairs of his Highneſs's eſtate, is repeated 
out of the ſaid 134th At; and joined to the crime contained in the ſaid 
Acts, 10th Parliament, 10 James VI. And to both, the pains added of 
loſing life, lands and goods, whereas the pain of the ſaid 1oth Act is only 
of death. And the pain of the ſaid 134th Act of the 8th Parliament of 
King James VI. is only the pain contained in the Acts againſt Leaſing- 
makers, which in the ſaid 43d Act of the 2d Parliament of King e 
is only the loſs of life and goods, and not of life, lands and goods: but 
allanerly the eſcheats of goods moveable : as may appear, Fir/t, Becauſe 
whenever the pain of tinſel of life and goods is found either in the Acts of 
Parliament or old Laws, goods are underſtood moveable, as is clear from 
the crimes that are ordained to be fo puniſhed : As man- ſlaughter, by the 
42d Statute of Robert III. is prohibited under the pain of tinſel of life and 
goods; where Stein explains, that the goods are to be underſtood of move- 
ables. And by the goth Act of the 6th Parliament of King James I. 
the receipt of him who is fugitive for ſlaughter, is forbidden under the pain 
of tinſel of life and goods. (Where Stein expounds goods to be goods 
moveable, in his Tractate of Crimes, tit. 2. cap. 6. Parl. 4.) And ſo it 
is Clear in the other Acts of Parliament, that their whole pains are diſ- 
tinct, biz. tinſel of life and goods alike, is only extended to moveables ; 
and tinſel of life, lands and goods, which latter pain in the ſtile of our Acts 
Y Parliament is commonly thus expreſſed: That he who incurs it ſhall 
ie, and forfeit life, lands and goods, as the 3iſt Act of the 7th Parliament 
of King James II. & paſſim alibi forfeiture properly relating to lands; and 
in the common ſignification of our ſaid goods, to be underſtood of goods 
moveable. | 
More eſpecially it may appear, that the pain of the ſaid 43d Act of the 
2d Parliament of King James I. given to the ſaid 124th Act of the 8th 
Parliament of King James VI. is only the pain of eſcheat of moveables, 
becauſe the pain of forfeiting of life, lands and goods, is the proper pain 
of the crimes that by our laws are declared Treaſon. And therefore Stein, 
both in his Index of the Acts of Parliament on the word "Treaſon, refers 
the crimes that are ſo puniſhable to the head of Treaſon ; as alſo in his 


at no man openly or notoriouſly rebel agninft the King's perſon,” under 
_ the pain and forfeiting of lifes lands and gods; which is not at all in the 


28. Proceedings apainſe the M, arquis of Argyle, 


. 


the tinſel of life and moveable goods, or life only, or of ſome leſs Pain in 
body or goods, but never of life, lands and goods, as is clear through th, 
whole tract that follows. And in his 12 cap. anent the crime of falſi 
he has the crime of Leaſing-making between the King and his peopl! 
And the fame Acts of Parliament, viz. Act 43d of the 2d Parliament of 
King James I. and the 265th Act of the 14th of King James VI. ang a 
his 25th cap. has the crime of infamous and ſeditious libels ; and the fad 
10th Act of the roth Parliament of King James VI. cited therefore. 
 Ttem, in the laſt two Acts of Parliament whereupon the propoſition g 
the dittay is founded, viz. the 37th Act of the ad Parliament of King 
ames I. and 144th Act of the 12th Parliament of King James VI. it & 
ibelled, That all recepters, ſupplyers or intercommoners with any Try. 
tors, are puniſhable by forfeiture, as the Traitors themſelves ; which is 
not as the Act bears, for both the crime and pain libelled out of the ſaid 
144th Act of the 12th Parliament of King James VI. the AQ is net 
ſimply againſt thoſe who intercommon with Traitors and Rebels, but With 
ſuch as are declared Rebels and Traitors. From all which it follows, tha 
the propoſition of the libel founded upon the Acts as they are libelled, ; 


not televant; and therefore the Defendant ought to be aſſoilzied ix be 


libello. ' 


Tertio, As to the laſt part of the propoſition of the dittay, the Defen- 
der abhors ſo much the crime therein mentioned, that he thinks any perſon 
who will conceal] any malicious purpoſe, wronging in the leaſt, far more 
in putting violent hands on the inviolable ſacred perſon of his Sovereign 
Lord, were unworthy to breathe in common air, let alone to be defended ; 
and is ſo conſcious to himſelf of his own innocency in any ſuch things, 
that he needs no other defence, but the confident denial of any guiltinefs 
therein, either Jeſs or more. But before a practice paſs in this honourable 
Court of Parliament, of founding a dittay of Treaſon upon common Law 
and Practice; it is under proteſtation aforeſaid, and with all humility a. 
ledged againſt the relevancy of that part of the propoſition, as founded u 
the ſaid Common Law and Practice, That it is not relevantly founded 
thereon, in ſo far as by the 28th Act of Parliament 1640 it is expreſsly 
found and declared Traitors, but after Trial by the Parliament or Judges 
ordinary ; and finding that the ſaid Perſons have contravened a Law and 
Act of Parliament, made under the pain of Treaſon : and therefore a 
perſon cannot be declared guilty of Treaſon on a Dittay founded on Com- 
mon Law and Practice. 2. Pas being legis ſanctis; and the Common 
Law is known with us, to have only vim rationis, non legis ; and therefore 
no pain, but eſpecially the higheſt of pains cannot be founded thereupon. 
And 3 ſpecially as the practice beſide the reaſon aforeſaid ; becauſe L. . 
4+ fad. ſenat. Conſult. Turpilianum, facti quidem guaſtio in arbitrio eft judi- 
cantis, pœnæ vero per ſecutio non ejus voluntati mandatur, ſed legis autheritati 
afſervatur. Whence Menochius lib. 5. Preſumpt. cap. 29. in princiji 
ſaith expreſsly, pœna indici non poteſt niſi expreſſo jure ſit cautum per l. at fi 
guis divus fad. reli. & ſumptibus funerum. And it is the common opinion 
of the Doctors, That ever when puniſhment is not expreſsly defined in 
the Law, but is permitted arbitris judicis, it cannot be extended to death, 
far leſs to the pain of Treaſon. And the foreſaid Act of Parliament, 


28th Act, anne 1640, takes away the relevancy of founding Treaſon upon 


Common Law and Practice, as ſaid is. 

If a Dittay to infer the crime of Treaſon might be founded on practice, 
either of the e ee or Parliament, which are two Courts, before 
which crimes of Treaſon are judged; yet our practice is conſu.tudo rerum 
ita judicatarum, as Craig defines it, lib. 1. de feudis dig. 8. And therefore 
to it, as to the introducing of all other conſuetudes, there muſt be a&uum 
frequentia, reiterated acts and practices, per l. de guibus F. de legibus & 
Cart. Jaſon, and other Doctors on that Law; & per l. Cad. gue fit longa 
conſuetudo, & L. & in totum 3. c. de creſ. dif. privat. 2. illud explorardum, 
an contradictio aliguo judicis fit frmata; that is, it would be tried if decrees 
in foro contradicterio have been given thereupon. As alſo ſaith Craig, difa 
diſg. 8. in fine; and if in any caſe, that ought to be far more in crimes; 
and if in crimes, yet more in the higheſt of crimes ; and in all concern- 
ments of one of the moſt eminent Peers of the land, which is clear. 

For in matters civil (how ſmall ſoever) before the ſeſſion, a practice will 
never be founded on ſome decrees given either for non-compearance, or 
on compearance where there is little or no diſpute, or it may be great in- 
equality in Advocates of the two parties. And if in civils, where the in- 
tereſt is only pecuniary, this ought to be much more in libels of Treaſon, 
as hath been ſaid ; but ſo it is, neither in Juſtice-Court nor Parliament 
will be found, that it hath been frequently judged, nor in foro contradicteris, 
on a diſpute where this defence hath been propounded. Yea, it may be 
well alledged, that there can be no practice ſhewed af either of theſe 
Courts, that any hath been found guilty of "Treaſon, but on ſome Act of 
Parliament under the pain of Treaſon, as is ſaid ; but however the ſaid 
28th Act of Parliament 1640 1s moſt clear, which is moſt agreeable to 
reaſon, and the Law of England, very laudable in that point; as Cote bas 
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tract upon crimes in the end of Reg. Mai. but doth not at all mention therein 
the erime of the ſaid 43d Act of the 2d Parliament of King James I. nor of | prox. Cran. Reg. G. /. 3 & 4. nec enim debet accuſator cum exiſtimationts ac 
the 134th Act of the $th Parliament of King Jams VI. nor of the other | ene jactura, & diſcrimine vagari licet. L. fi in rem ff. de rei unum. So that 
Acts whereupon this part of the propoſition is founded. But in his Index | any obſcure criminal libel is inept, and the defender ought to be aſſoilzied 


has the crime of Leaſing-making between the King and his people under 
a head by itſelf, and therein expreſsly mentions both the ſaid 43d Act of 
King Fares I. and 134th Act of King James VI. like as in the ſaid tract 


of crimes after the chapters of Treaſon and points thereof, cap. 1. and 


pain of the ſame, which, cp. 2. he expteſsly ſays, is the tinſel of life, 2 
; and in the ſubſumption the Panne] is indicted ior ſeveral crimes alledged 


lands and goods ; and Ceclares, that he underſtands by goods, moveable 


goods, And anent the Proceſs and Judge of the crime of Treaſon, cap. 3. 
when ho comes to other crimes capital, of all which the pains are either 


1 
. 
? 
x 


| 
i 
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it in his chapter of Treaſon, and therefore the libel as founded on practice 
is noways relevant, and the defender ought to be aſſoilzied therefrom. 
Duert:, Every libel both of civil Law and our Law ought to be clear, 
diſtinct and ſpecial ; but eſpecially criminal libels, becauſe of the great 
importance of them, ought to be moſt clear, diſtinct and ſpecial, ure A- 
bellus in criminalibus debet eſſe clariſſimus, ſaith Dambaud, prax. crim. 3. 
num. 3. And therefore, Libellus Criminalis obſcurus parte etiam nen exci- 
piente extenditur favere rei, Baldus in lege addita, num. 10. c. de edends, 


Alex. Confil. 72. cal. verſit. & licet velum. 1 bip. Confil. 49. & Pattander 


therefrom, though he did not oppone his defence ſor that effect. But 
ſo it is, this Dittay is moſt unclear and undiſtinct, in ſo far as in the pro- 
poſition of the Dittay, there are many Acts of Parliament libelled on, 
being Statutes anent diverſe crimes of very different natures, and infer- 
ring different puniſhments, according to the article of the crimes z 


committed by him, contrary to the ſaid Laws and Acts of Parliament 


in general, without condeſcending on the particular Acts of Parliament 
4 that 
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that the Pannel has contravened by committing the particular deeds libel- 
jed, and fo rg him to great uncertainty. Whereas in all Law, Reaſon, 


and form of procels, the detendant ought to be certified what Actsſand Laws 
he has contravened, by committing ſuch deeds that are in a multiplicity of 
crimes. After propoling all the Statutes relating to the ſame crimes, all the 
deeds immediately ought to be ſubſumed, falling under the compaſs of ſuch 
Statutes, and thereafter the Acts relating to another-indifferent crime ought 
to be propoſed, and the deeds falling under the compaſs of theſe Acts im 
mediately ſubſumed, and throughout the libel, which is no way done here; 
dut firſt, by ning different Acts accumulated together in the propoſition, 
and then the moſt different facts accumulated together indiſtinctly in the 
ſubſumption, not condeicending on the Acts by them contravened: and 
therefore the libel is inept, and the defendant ought to be aſſoilzied there - 


from. 
This defence is further confirmed in law; 2. Becauſe a libel being //- 
hgiſmus quidem practicus, Faſon and the Doc. inſtit. de ad. in criminal dit- 
tays the propoſition conſiſts in jure conſtitutions, in the laws whereupon 
the libel is founded: The manner is in the ſubſumption of the facts or 
crimes under theſe laws, and the concluſion inferring the pain : Becauſe 
of ſuch a crime, as falling under the law libelled, on a very eſſential part of 
every libel, is guo jure petatur ; and a libel being uncertain in this, is un- 
clear and uncertain in a very eſſential point, and inept. 3. In law, a libel 
ought ſo to be conceived as the defender may know agttionrs ſpeciem, other- 
wt it is inept. I. f. de edendo, 1. 3. c. eodem, and may alſo know ac ionis 
jus, and that he may deliberate how to defend ; but in our caſe, that ariſes 
trom the diſtin& application of the laws to the facts, ex quibus jus oritur. 
4. If ſuch uncertain libel were admitted, the defender, becauſe of the ob- 
tcurity and uncertainty of the libel, ſhould be prejudged of a certain de- 
fence he could make againſt the relevancy of the ſame, becauſe the rele- 
yancy of it conſiſts in the ſubſumption of the facts and crimes libelled un- 
der ſome certain law: which being condeſcended on by a diſtinct ſubſump- 
tion, under each law, of the crimes that were libelled properly to fal! 
under the ſame, the defendant would alledge why ſuch crimes cannot be 
ſubſumed relevantly under ſuch laws and acts, which he otherwite cannot 
do in ſuch multiplicity both of different acts and crimes as are libelled in 
this dittay : there being not only in divers articles, but even in every ar- 
ticle, a great diverſity of the crimes therein libelled, and yet the defender 
left in uncertainty under which of all the acts libelled on, the purſuer in- 
tends the ſubſumption thereof; and ſo in uncertainty altogether how to 
conceive his defence. And if this be not maxime vagari, cum maximo al:- 
ene vitæ et fortunarum periculo ; it is hoped, as it will be found very evi: 
dent ſo it was never the practice heretofore uſed in criminal libels; and 
which, that it ſhould not be now ſuſtained, is of univerſal concernment : 
and if ſuſtained, might prove of very dangerous conſequence. And the 
libel, as it is now conceived, is inept, and the defender ought to be aſſoil- 
zied therefrom. | 
BEE ORE the defender come to his particular anſwer to the ſeveral ar- 
ticles of the dittay, to the effect the defender's caſe, in his acceſſion 
to the publick actings of this kingdom, during the unhappy troubles till 
the treaty of Breda, and his Majeſty's home- coming, may be truly ſtated ; 
it is humbly craved that the Commiſſioner's Grace and honourable Kitates 
of Parliament may be plgaſed to remember, that the Kirk and whole body 
of this Kingdom entered at firſt into the national covenant, for de- 
tence of religion and his Majeſty's perſon and authority, and mutual de- 
fence one ot another in maintaining the fame; wherein, and in what fol- 
lowed in proſecution thereof till the treaty with his late Majeſty, and Act 
of oblivion, ſet down at length and ratified in the 6th Act of the 2d Par- 
liament, anno 1641 ; his late Majeſty did ſo far acknowledge and approve 
their loyalty, that in the ſeventh article of the ſaid large treaty his Majeſty 
was pleaſed to appoint, that at the cloſe of that treaty, their ſaid loyalty 
ſhould be made known at the time of publick thankigiving in all places, 
particularly in the pariſh churches of his Majeſty's dominions. And in the 
ſaid Act of pacification and oblivion, is pleaſed to declare, that their con- 
ſtant loyalty in their intentions and proccedings ſhould not be hereafter 
called in queſtion; and that whatſoever fell forth in thoſe tumultuous 
times, whether prejudicial to his Majeſty's honour and authority, to the 
laws and liberty of the church, or the particular intereſt of the ſubject, 
might be buried in perpetual oblivion ; and whatever had enſued thereon, 
no mention ſhould be made thereof in judgment or without : like as his 


Majeſty for himſelf and his ſucceſſors, promiſes, in verbs Principis, never to 


come in contrary to the ſaid ſtatute, nor any thing therein contained; 
but to hold the ſame firm and ſtable, and to cauſe it to be truly obſerved, 


and theſe preſents to have the full force and ſtrength of a perfect and true 


ſecurity. Like as thereafter in anno 1643, the league and covenant was 
entered in with the two Houſes of Parliament, upon the ground of the 
large treaty, by the Church and whole body of this Kingdom, purporting 
the ſame ends of the Covenant, for maintenance of Religion, King and 
Kingdom; which was thereafter approved by the Parliament, 1644, and 
fifth Act thereof, and proſecuted by wars both within and without the 
Kingdom, by the authority of divers ſucceeding Parliaments ; church 
and ſtate going unanimouſly along together, without any apparent pub- 
lick difference till the year 1648. And even then that Parliament, 1648, 


ſo highly homologate the ſaid league and covenant, that they declare the 


dreaches thereof to be the grounds of their refolutions of that war, Act 4, 
7 and 8; and their defires for preventing thereof to be the fulfilling of the 
lame, Ilidem. The neceſſary qualification required in all with whom 
tzey would join either in their armics or committees, is, that they be ſuch 
who were of known faithfulneſs to the cauſe and covenant in the ſaid Act 7, 


for High-Treaſon. 
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entered the ſame, is notorious to all; wherewith the whole Kingdom be- 
ing ſurprized with amazement, and in evident hazard, it was hard in that 
juncture of affairs to reſolve upon any courſe for preventing the ſame, or 
rather incumbent hazard of the Kingdom. Whereupon a Quorum of the 
Committee of Eſtates appointed by the ſaid Parliament, 1648, were neceſ- 
ſitated to take upon them the managing of affairs, and to ſue for condi- 
tions of peace, not being able to reſiſt by force (the flower and ſtrength of 


. the Nation being broke by the ſaid defeat) and to accept the ſame upon 


the eaſieſt terms that could be had for the time; which as it was endea- 
voured upon no other intention, or for any other end but that which they 
were conſtrained to by inevitable neceflity ; fo at that time it was generally 
looked upon as good ſervice, and which at that time was moſt neceſſary to 
evite very great, and otherwiſe inevitable evils, being either neceſſitate to 
condeſcend to their demands at that time, or otherwiſe to have delivered 
the perſons of all that did proſecute the ſaid engagements, according to the 
obleaſment of the large treaty, together with the forts «ud ſtrength of the 
Kingdom. The ſucceeding Parliament for the time, in the year 1649, 
after proclamation of his preſent Majeſty, did ſend Commiſſioners to Hol- 
land, and afterwards, according to his Majeſty's deſire, to Breda, where 
there was a treaty concluded by his ſacred Majeſty; wherein he was gra- 
ciouſly pleaſed to approve of the ſaid Parliament, in anno 1644, and re- 
manent Parliaments, and their proceedings from the year 1641, preceding 
the ſaid treaty, which was thereafter ratified by his ſacred Majeſty and his 
Parliament at Perth and Sterling; and, after the royal example of his ever— 
glorious Father, an act of oblivion was indulged, whereby all that might 
be ground of queſtion was buried in oblivion, and pardoned by a general 
Act of oblivion in a moſt full and ample form. 

This being the tate of publick affairs during the time aforeſaid, albeit 
by the firlt ten articles of the dittay, the defender is charged with deeds 
and publick actings, coming within the compaſs of the ſaid approbation 
and oblivion aforeſaid ; yet ſuch firm reliance hath he of his Majeſty's 
perſiſting in his gracious clemency, which does in his royal heart ſo much 
abound, that albeit his Majeſty by his proclamation, dated the 12th of 
Oclober, 1660, is pleaſed graciouſly to declare, that he has remitted to his 
Parliament the trial of the carriage of his ſubjects in Scotland during the 
late troubles : That the late troubles have only reſpect to the time during 
the Uſurper's poſſeſſion, and that trial ſhould be taken during that time of 
the ſubject's carriage: The defender in all humility conceiving, that it is 
no ways to be ſuppoſed, that his gracious Majeſty did thereby intend to 
rip up or revive, or to inſtitute any new trial of old offences, forgotten 
and forgiven, as is ſaid ; eſpecially ſeeing it is not to be ſuppoſed that the 
bowels of his mercies ſhould be ſo Grains to this his ancient Kingdom, to 
which he has upon all occaſions given ſo many ſignal and recent teſtimo- 
nies of his ſuperabundant favour, than they are, and have been to his 
ſubjects of his other dominions ; to whom, according to his Majeſty's de- 
clarations, he hath granted a full and free pardon, from which few, and 
theſe only the unpardonable murderers of his royal Father, are excluded ; 
for whom, or any guilty thereof, no puniſhment can be ſufficient. And 
therefore the defender in all humility conceives the ſaid articles, though 
libelled, are not to be inſiſted on. 

The ſolemnityof the oaths, both of covenant and league, will be, as the 
defender hopes, pregnant preſumptions to put an end to all controverſy, 
anent the ſincerity of his (as of the Church and Kingdom) their loyal in-, 
tentions for the maintenance cf the perſon and authority of our dread So- 
vereign, whereunto they were thereby ſo rcligiouſly engaged; and the 
conſtant tenour of his acting ſtill by virtue of publick orders and warrants 
of Parliament, and their Committees, wherein his faithfulneſs in the ex- 
ecution was alſo in the like manner approved, will witneſs, that what he 
did was not for any private intereſt, but for the publick ends; whereunto 
he conceived himſelf engaged in manner aforeſaid. Nor was the detender 
for continuing of theſe unnatural civil diſcords, as he did witneſs by his 
inclination to an accommodation with Montreſs, in the year 1045, men- 
tioned after in anſwer to the tenth article; which albeit fully agreed to be- 
twixt him and the defender, yet he could not obtain the Committee's ap- 
probation thereof: which is an evidence, that the defender had not the 
chief ſway of affairs, and was always inclinable to peace, religion being 
ſecured ; like as the carrying on the engagement in the year 1043, though 
the defender differed in his judgment as to the way and mannsr, upon the 
grounds and reaſons thereafter expreſs'd in anſwer to the ninth article, doth 
clearly evince, that he had not the chief ſway in publick actings. And 
what power and intereſt he had in the year 1649, he did faithfully, accord- 
ing to his bond duty, improve the ſame for removing theſe differences 
betwixt his Majeſty and his ſubjects, wherein he was paſſionately carneſt, 
as ſhall be made appear in anſwer to the ſaid tenth article. And aſter his 
Majeſty's home- coming, and during his being in this Kingdom; and there- 
after, till the enemy had fully prevailed, and that by his articles of agree- 
ment he was there priſoner, he faithfully ſerved his Majeſty, and even 
during his Majeſty's abſence, did always, and ſtill ſhall, return loyal duty 
and good affection to his perſon, government, and poſterity, 

And whatever theſe who are grown up may judge, who only ſee the un- 


and that they would oppoſe, and endeavour to ſuppreſs the enemies to the | 
cauſe and covenant on all hands, id. Witneſſing to the world that they | 


iwerved not from the principles contained in the national covenant and 


league and covenant, and that they reſolved cloſely and conſtantly to adhere | | 
tion, anent the words ailcdged, ſpoken at the ford of Liens, which arc li- 


thereunto, and to all the ends thereof. So that at that time there was ſtill 
no difference as to the cauſe and covenant, any difference being only in 
the manner, and not in the matter of that engagement. 

Thereafter what ſtraits this poor Kingdem was reduced to, by the defeat 
cf that engagement, and how unable it was to make reſiſtance to that Eng- 


4% army, who, in proſecution of their victory, came to the borders, and | for inforcing that to have been the defender eau, #5 


— 


— 


! 


happy and accidental events that are the effects of the corruption of men, 
but have not known the counſels and cauſcs Which are the two parts of 
theſe things neceſſary to be known to all who wou'!d judge of human actions 
aright ; events being for the moſt partuncertain, and the worlt of eycnts of 
times, through the corruption ef agents, or other exttinſical circum ſtan- 
ces following upon the beſt of actions, yet had they been intimately ace 
quainted with the grounds, cauſes, and natur* of the actings while a-do- 
ing, the defender is confident that they would have concurred end blen 
of the ſame judgment, as being clear, that theſc proceedings had no native 
connexion with the ſad and unexpected conſequences Eat have entucd, 
And now to come to the particular defences to the ſeveral points of the 
ſubſumption, of the dittay. And firſt as to tic article of the ſubſump- 


belled to have been, That it was the opinion and judgment of many 
lawyers and divines, that a King might be depoſed for deſertion, vei.d'- 
tion, or invaſion; and which is alledged to have been meaned by the 
pannel of the then King's Mzjcſty ; and the preſumptions add uced 
10H. e 


* 
6 90 


(399 ) 28. Proceedings againſt the Marquis of Aroyle, 13 Car. II. < 400 
words al ledged ſubjoined, to wit, Mr. John, you unde. land Latin. It is | 1641, amongſt the jmprinted Acts anne 70. the fame ſetvice is approve 
alledged for the defender, no ways acknowledging, to the beſt of his me- and he exonered. It is alledged, that the Defender ought to be alloilziq 
mory, that he uttered any ſuch words; r. All criminal dittays thould | from the whole erimes in the firſt article, becauſe after the time libelled 8 
contain in them at leaſt year, month and place, otherwiſe they afe inept; | the alledged dane, Me fame, his late Majeſty of glorious mens 
Bartel. & H. D. ad L. libellorum ff. de accuſationt, becauſe amongſt other | granted that never-to-be-forgotten Act of Indempnity and Oblivion 5 
reafons, diver /itar loci varia argueret facinora, faith Battend. Reg. 6. Prax, | (ne 16413 which did proceed upon the preceding Treaty with his Mz. 
cum poſtangel. 2 But ſo it is, there is no month condeſcended on, when jeſty, and which is folemnly confirmed by his Majeſty himſelf in Perfon, 
the defender ſhould have ſpoken theſe words, and therefore the dittay in | an his three Eſtates in his Parliament, 1641, 6th Act thereof; when 
this artiele is inept. 2. There is no particular Act of Parliament in the his Majeſty, for himfelf and his ſucceſſors, does promiſe in verbo Princigis 
Act libelled upon in the propoſition condeſeended on, which is contra- | never to come in the contrary of that Statute and ſanction, or any thing 
vened by the words libelled; therefore the libe] in this article of the fub- | therein contained; but to hold the ſame in all points firm and ſtable, ye, 
| ſumption is general and obſcure, and till the particular law -contravened | and to cauſe it to be truly obſerved by all his Majeſty's lieges for cher 
be condeſeended on, one can receive no anſwer. 3. The ſpeeches as they | Hereupon the Defender doth confidently rely, for all that is libelled x 
are libelled fall not under the compaſs of the acts libelled on in the pro- committed by him in this article, or any other preceding that time, as be. 
poſition. of the Libel, to infer any of the pains therein contained; becauſe | ing confident it is the greateſt imaginable ſecurity that he and the reſt a 
they are but libelled as the narration of the opinion of others, which is not | the Jieges of the land can have. * 
relevant to infer ſo much, that the narrator is of the ſame opinion, except | As to the ſecond article, and whole head thereof, 1. Neither day, 
it were alſo libelled, that he did declare his homologation, and that he was | month nor year of God are condeſcended on; and therefore ſo general, that 
of the ſame judgment, which neither is, nor can be libelled ; far leſs | it is inept. Nam generalitas * obſcuritatem, Marent. part. 6. ſpec. & dt 
then is it relevant to infer a crime, and fo high a crime as treaſon, For | /tbel. ablat. quomodo concip. & per textus ibi citates. 2. It is not cone. 


2 
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fuppone the defender had ſaid, that they are very learned, both divines and ſcended which of the Acts of Parliament libelled this article, and the je. f 

lawyers, whoſe opinion it is, that the Pope is the head of the church, and | veral heads thereof, contravenes, which is a general ineptitude and nullity 
that he has power to diſpenſe with the article of faith, to depoſe Kings, | in this libe. 3. As to the firſt point; if that article anent the in-taking of k 
a horrid opinion, &c. and that it is their opinion alſo we may merit heaven | the houſe of Airly, cutting and deſtroying the planting, and demoliſhin» 1 
by good works, and that all Hugonots or Proteſtants are damnable here- the houſes; 1. It is not relevantly libelled, in ſo far as it was libelled tht pe 
ticks, and that he had related their words in Latin, as the Latin of that | the houſe was kept for his Majeſty's ſervice, but doth not condeſcend that je 
| verſe of the gloſs of the common law, cap. ſicus di exceſs. prelat. ! ſervice now, 2. Is it hbelled that there was any in it had a commiſſion 5 
= | from his Majeſty, without which it has not any colour of relevance? 4. The F 
mn Reftituit Papa ſalus deponit, &c, | Defender never had any private quarrel, nor perſonal prejudice again} ti 
| articulus ſelvit. | | the noble Lord James Earl of Airly; but if his marching to that hou V 
+41 | | be meaned of that which was in anno 1640, i was by virtue of, and in 1 
= And had ſaid to Mr. John Stewart thereupon, Mr. John, you underftand | obedience to, a commiſſion put upon him by the Committee of Eſtates bl 
| Latin ; albeit theſe opinions of theſe divines and wer ai be execrably he- for the time: nor was the ſaid houſe, at his arrival thereat, kept for his ce 
Wo retical, yet nobody will ſay, that the defender's relation of hem would | Majeſty's Service, as is (though wrongfully) libelled. But before that tt 
£1] have inferred him to have been guilty of the ſame; no more in our caſe | time was ſurrendered to the Earl of Montreſi, who had put Col. Si“ Ad to As 
4 can the relation libelled infer him to have been of that opinion with theſe | keep the ſame for the King and Country's uſe, and which Col. S. ald, at 
3 divines and lawyers, or in an hs thereby to have contravened any act | upon fight of the Defender's commiſſion, did abandon the faid houſe.” Aud E 
1 of Parliament libelled. 2. The aforeſaid opinion is libelled only to have | if there was any planting cut, it was allenarly ſome few ſhrubs and buſhes, h. 
Fg been related in abHracte (nothing of our King's Majeſty who then was). | which the Defender could not hinder, for hurting to the ſoldiery; and tl 
2 And whereas it is libelled, that it appears the ſenſe and meaning thereof | though the Defender's commiſſion bear power and warrant to demolith C 
2 appeared to have been of the then King's Majeſty, in fo far as the defender | the houſe, he was ſo far from ſtretching or fully executing the ſame, that th 
_ ſubjoined to Mr. Fohn Stewart, the words aforeſaid, that he underſtood La- he did not only flight the houſe, and delayed a long time to do the ſame, le 
_ tin: 1. The libel in this part is ambiguous; for this may be interpreted, | in expectation that the Lord Ogilvy ſhould have procured a countermand W 
5 either that it was the meaning of the opinion of theſe divines which he from the Committee, and did Night it till he was paſt all hope' of obtain- ( 
ii related, (this feems to be moſt conſonant to the words) or elſe that his | ing the ſame and this as is hoped will be acknowledged by the ſaid noble 0 
1 own meaning was, That it was the judgment that the then King's Majeſty Earl neither did, ſo far as the Defender knew or could hinder, the Earl, {c 
2 our Sovereign might be ſo dealt with, as is libelled in the latter part of this | his friends and followers, ſuſtain any other prejudice than what was uſual, p 
= article, and ſo the article in this part thereof is ambiguous and inept, and | and what all places are ordinarily obnoxious to, where armies or parties e 
4 there ought to be no proceſs thereupon. Nam libellus (in criminalibus of ſoldiers come: but however it is not relevant, as ſaid is. t} 
4 Li 1 nibil anbiguitatis vel obſcuritatis continere debet, per cap. Conſli- | Tertio, That part of the ſaid article, though it were true (as it is not), 0 
8 tut. 6. extr. derig. don. Bet. 3. If it be underſtood in the former ſenſe, it | is no ways relevant to infer the concluſion of the Dittay, there being no ff 
1 is but ſtill relative of the opinion of others; and if in this latter ſenſe, to | Law nor Statute libelled on; that for cutting of timber, or demoli ing n 
4 wit, that it was his own judgment, the prefumption libelled of what he | the houſes of private perſons (though done upon private quarrels, as this m 
in ſpake to Mr. John Stewart is no way relevant to infer it. 1. Becauſe | was not) infers the pain of Treaſon, | | li 
| | they held a more obvious meaning, viz. That it might have been, the As to that part of the article, anent the burning of the houſe of Ferther, FI 
. opinion of theſe divines and lawyers was related in Latin; and indeed Gre- beſide the exceptions againſt both the points thereof, alledged before in b 
\F tins and Barclaius, who writ of that ſubject, are both in Latin, and that he | the beginning, it is not relevant to ſay, that the Defender ſeized thereupon h 
i had ſubjoined to Mr. John Stewart, Mr. John, you under/iand Latin. 2. | to infer any crime, except it were libelled he ſeized by force, for he might Al 
3 That ſuch opinions being rather the fancy of notional ſchoolmen, (other- | have entered in vacuam poſſeſſionem. 2. Non relevat to libel, that thoſe un- a 
q wiſe not unlearned in their own art) or of ſuch as are Doctors notional in | der him did ſeize thereupon, or raiſe fire therein, except it were libelled tl 

. the law, if there be any of ſuch opinions, rather than of ſolid juriſconſults, | that the Defender had given expreſs order or warrant to raiſe that wilful 

| who for moſt part do not ſo much as move theſe queſtions, not to be | fire; who, as he gave not order therefore, ſo he was not preſent nor near 

moved. 3. If any ſuch words had been fpoken to Mr. John Stewart, they | the place, nor knew any thing thereof, till after the houſe was burnt, and 

might have had this more proverbial ſenſe : ſome lawyers and divines are of | noxia caput ſequitur. 3. In the Acts of Parliament libelled on, anent 

that opinion, but the ſubtilty of theſe queſtions or opinions is Latin to me, | burning and wilful fire-raiſing, the ſame can only be underſtood of burn- 


that is, I underſtand it not; as we ſay commonly of things we underſtand | ing and raifing of fire on private feuds, and for particular revenge in time 
not, It is Latin to me; but, Mr. John, you are a Scholar, and you under- | of peace, and is not to be extended to ſuch deeds done in the heat and fury 
ſtand it. Now it is a Rule in law, that where the meaning is doubtful or | of wars, ſeeing inter arma ſilent leges. 
obſcure, that which is the moſt favourable ſenfe ſhould be followed. L. . And as to the aggravation of the Defender's hatred againſt the Earl, 
H. de reg. juris, and Mai heus de afflictis, deciſione 265. n. 68, 69. & dectf. | merely for his loyalty to his Majeſty, it is gratis dictum, and againſt that 
307. u. 15 And when theſe words are ambiguous, the declaration of him | preſumption, gua unuſquifque preſumitur bonus, and againft that loyalty 
who uttered them ſhould be acquieſced unto, Menochius, confilio 197. And | to his Majeſty, that is hoped ſhall more and more appear in the De- 
the defender is ready to declare, that if he had ever ſpoken ſuch words, he | fender. 

was very far from any ſuch meaning as is libelled againſt him. Nor 4. is Laſily, The Defender ought to be aſſoilzied from the ſaid article, and all 
it any way preſumable, that any rational man, who had the honour to know | deeds therein mentioned. Neunte the ſame preceded the Act of oblivion 
his late Majeſty, could have made application of any of theſe three cauſes | in anno 1641, whereby all things that did fall forth in'theſe tumultuous 
te ſo worthy and illuſtrious a Prince, ſeeing the faid Grotius, Barclay, and | times, whether prejudicial to his Majeſty's honour and ſatety, or to the 
others that write upon that ſubject acknowledge, yea, it is obvious to com- Laws and Practices of the Church and Kingdom, or to the particular in- 
mon ſenſe, that hardly can they fall out in the worſt of princes, if he be tereſts of the ſubject, are buried in perpetual oblivion, as more fully is 
but cempes mentis. And as to the preſumption that follows, that the de- contained in the ſaid Act. 
fender meaned by the late King's Majeſty, becauſe of the condition where- As to the third article, anent the beſieging of Dunbarten Caſtle, 
in the Kingdom was for the time; 1. It is far more preſumable that the | "I tranſporting Cannon and Ammunition out thereof: 
Kingdom was in ſuch a condition of affection to his Majeſty's ſacred per- It is alledged for the Defender, That the aſſaulting of the ſaid Caſtle is 
ſon and authority, as at that time none durſt have uttered what might re- | not relevant to infer the concluſion of the Dittay, becauſe, as is before al- 
fe& thereupon, ſeeing it is libelled to have been ſhortly after the ſub- | leJged, none can be declared Traitors, but thoſe who have contravened 3 
ſeribing of the Covenant, wherein they had ſolemnly bound themſelves by | ſpecial Act made under the pain of Treaſon. But ſo it is, that none of 
the oath of God to maintain his Majeity's perſon and authority. 2. His the particular Acts of Parliament, whereupon the propoſition is founded, 
\lajeſty by his Royal judgment in the Act of oblivion, 1641, has preſumed : mentions any thing againſt theſe who aſſault the King's Caſtle, nor does 
the loyalty of his ſubjects, both in their intentions and proceedings in | any of them infer the pain of Treaſon therefore: But only the 25th AR { 
theſe times, which is preſamptio Juris, & de pre. As for the defender's | of Parliament, 6 Fac. VI. intitled Sundry Points of Treaſon, by the which 
proſecuting of Mr. John Stewart, 1. It was a judicial proceſs and legal | Acts they only are to be puniſhed as Traitors, who aſſault the Caſte or | 
act, and fo can be no imputation to him, wherein the procets was laid in ſo | places where the King's perſon is, and that without warrant of Eſtates ; | 
fair a courſe of law, that he was condemned, not only upon clear proba- but it is neither libelled, nor was the King's perſon in the ſaid Caſtle at 
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tion, but his own confeſſion: and yet the words whereupon he was in- the time of the alledged aſſaults thereof; nor did the Defender aſſault and | 
diced and convicted were far different from theſe words, as they are here lay ſiege tothe ſame without warrant from the Eftates, but by their expreſs 
libelled, otherwiſe the defender would never have purſued it. order and commithon. And the truth is, the Defender himſelf did not appear 
Ultima, Adhering always to the alledgance above propounded, humbly before the ſaid houſe, till the ſaid Sir John Henderſon being ſtraitned with the 
proteſting, that they may be firſt diſcuſſed : and whereupon it is craved, | ſiege, ſent for the Defender, and offered to ſurrender the houſe upon honour- 
he may be afluilzied in hac libello, becauſe by Act of Parliament in anno able conditions, which the Defender ſuffered him to make himſelf, and 
which 


(0% 1661. | 
which were accordingly kept, not without ſome difficulty, the intiabi- 
"rants of the town, by reaſon of prejudice done to them, being highly 
incenſed againſt the faid Colonel, b | 

As to that part of the ſaid article, anent the tranſporting of the King's 


Cannon and Ammunition, not refevant to infer the Concluſion, none of 


-the Neis libelled on cencluding agaiaſt any ſuch fact, the ſaid crime of 
Treaſon; and the truth is, the Defender did never tranſport any Cannon 
or Ammunition out of the ſaid Caſtle, but two Cannons, which the Duke 


- of Richmond, heritable Keeper thereof, oo to the Defender, and which 


he would never have gifted, if they had not been his own, and not the 


"King's, 2. The Defender ought to be aſſoilzied from the ſaid article, and 


all deeds therein contained, the ſame having alſo preceded the ſaid Act of 
oblivion, in anno 1641. 

4. And as to the fourth article of the Dittay, anent the Defender's cal- 
ling, or cauſing to be called a convention of Eſtates, in anno 1043) entering 
in league with his Majeſty's enemies, impoſing exciſe and ſubſidies on the 
Kingdom, raiſing an army, entering England therewith, fighting for and 
with the Rebels there; it is anſwered, That the whole points of this article 
of the Dittay are charged perſonally on the Defender, ſo contrary to the 
notoriety of the matter of the fact known to both Kingdoms, and to his 
Majeſty's Commiſſioner's Grace, and to the whole Parliament; yea, to the 
fifth Act of Parliament, 1644, relating and approving all the Acts that are 
made points of this article; that there needs no more but propone as 
known to all, and to repeat out of the ſaid publick Law and Act of Parlia- 
ment, what is therein libelled, to evince that they are not the Defender's 
perſonal deeds : but the Committees (Commiſſioners eſtabliſhed by his Ma- 
jeſty), Convention of Eſtates, and of the whole Church and Kingdom of 
Scotland, and approved by Parliament, 1644, in the ſaid fifth Act thereof. 
Firſt then as it is notorious, ſo it is clear by that Act, that the ſaid Conven- 
tion of Eſtates was called not by the Defender, as is libelled, but by his 
Majeſty's Privy-Council, Commiſſioners for conſerving the Articles of the 
Treaty therein mentioned, and Commiſſioners of common burdens, all eſta- 
bliſh'd by his Majeſty's authority in anne 1641, which Conſervators con- 
cerning that article in the large Treaty, bearing the Kingdom of Scotland 
their defire for unity in Religion, and conformity in Church-Government, 
as a ſpecial means for conſerving of peace betwixt the two Kingdoms; in 
anſwer thereto his Majeſty, with advice of both Houſes of e 90 in 
England, doth declare his approbation of their affection in their deſire of 
having conformity of Church-Government between the Nations ; and as 
the Parliament had already taken to conſideration the reformation of 
Church-Government ; ſo they would proceed therein in due time: and 
this was one of the main grounds whereupon both Houſes entered the ſaid 
league. (2.) That the enacting and entering the League and Covenant, 
was an Act of that Convention of Eſtates, not the Defender's perſonal act. 
(3-) That the League and Covenant was entered in with the two Houſes 
of the Long Parliament, and aſſiſtance given to them in fighting with or 
for their army, or otherwiſe, which is libelled fighting with Rebels. The 
point of fact being thus cleared in oppoſition to the Dittay. 2. It is alledg- 
ed, That the firſt two Members of this article are ſubſumed under none of 
the Acts of Parliament libelled on in the propoſition ; there being no Act 
of Parliament libelled againſt meetings, bands or leagues in general; or in 
ſpecial betwixt the two Nations or Eſtates thereof. 3. As to the rema- 
nent members of the article, they can no ways be relevant (with all ſub- 
miſſion) except it were qualified, that the two Houſes of the Long Par- 
liament, to whom the aſſiſtance libelled was given, that they were Enemies 
and Rebels; but that the Defender is confident it will not be ſaid, becauſe 
by his Majeſty's Act of Oblivion, 25 April, 1660, his Majeſty, after his 
happy * declares, that what was acted even againſt his Majeſty, 
and his Royal Father, by his Subjects in England during theſe times, there- 
after ſnall not be called in queſtion at all, ſo mucli as to the prejudice of 
their reputation, in manner at length contained in that gracious Act. And 
how loyal the Long Parliament was, did appear in that the Uſurper 
durſt never attempt any thing againſt his late Majeſty's perſon, till they were 
broken; as alſo what loyalty the ſecluded Members of that Parliament have 
(as became them) ſhewed to his Majeſty in his juſt and glorious Roſtora- 
tion, is known to all Europe, to their eternal commendation and renown : 
No doubt as from conſcience of their oath of duty and allegiance, fo of the 
oath of God whereunto they bound themſelves to maintain his Majeſty's 
perſon, authority and greatneſs, -as well as Religion, in that Covenant. 
4. All the foreſaid deeds, which are the members of this article, v:z. The 
calling the foreſaid Convention of Eſtates, as ny the Act of the fore- 
ſaid Council and Commiſſioners, the entering in the League and Covenant, 
raiſing of the army for aſſiſting the two Houſes of Parliament of England, 
ings Exciſe, &c. as all being acts of the ſaid Convention of Eſtates, 


together with the ſame Convention of Eſtates, are all approved by the ſaid 


5th Act of Parliament, 1644. In reſpe& whereof the Defender ought to 
be afloilzied from this whole article, and all the crimes contained therein. 
5. Not only is the ſaid calling of the ſaid Convention of Eſtates, and the 
{aid Convention entering in the League and Covenant, impoſing of Ex- 
ciſe, raiſing of Forces. for the Parliament of England, and remanent Acts of 
the ſaid Convention approved by the ſaid 5th Act of Parliament of 1644; 
but by his Majeſty's Treaty of Breda, and the Act of Oblivion, in the 
Parliament holden at St. Johnston and Sterling, in anno 1650 and 1651, or 
either of them, all things done during theſe tumultuous times, intervening 
betwixt the ſaid Act of Oblivion 1641, and his Majeſty's home-coming 
1650, whether prejudicial to his Majeſty's honour and authority, or to the 
Laws and Liberties of the Church and Kingdom, or to the particular in- 
tereſt of the ſubject, are buried in perpetual oblivion. And by the ſaid 
Treaty and Act of Ratification of the ſaid Parliament, or one or other of 
them, the ſaid Parliament 1644, and all Acts thereof are ratified ; and ſo 
amongſt the reſt, this which is the 5th Act, which approves all the Acts, 
whereupon this 4th article of the Dittay is founded, and therefore the De- 
fendant ought to be aſſoilzied therefrom. 

5. As to the 5th Article, anent the burning of the houſe of Menſtrie, in 
anno 1645, the Defender is ſo innocent thereof, that if it were libelled re- 
levantly, he needed no other defence but a ſimple denial ; but the truth is, 
that it bath been burnt by ſame of the ſoldiers, commanded by Major-Ge- 


Vor. VII. 


se High- Treaſon. 


eſtabliſhed, that delicla propries tenent authores, & noxa caput ſeguitur; and 
therefore is not relevant that the Defender burnt it by himſelf, or others 
by his ſpecial direction, or particular order for that effect. . 

4. Though it were made relevant in manner foreſaid, yet the Dittay is 
inept as to this article, and the Defender ought yet to be aſſoilzied there- 
from, becauſe the year of God is only libelled, to-wit, the year 1645; 
whereas not only the month, as in all criminal libels, per E. libeliorum F. 
de accuſationibus, and the Doctors treating thereupon, but the very day 
ought to be condeſcended on; for the omiſſion of the day prejudges the 
Defender of his defence; ſpecially his alibi, which he might and would 


propone, if the day were condeſcended on; that being required, the day 


ought to be condeſcended on, otherwiſe the libel is inept. Nam Libellus 
debet continere non tantum annum & menſem, ſed & diem ſi reus id requiſierit 
cum probaturus ſuum alibi. Damhaud, cap. 3. num. 4. 5. & Battander 
Reg. 6. num. 4. Maranta in ſpec. de bel. Obl. 3. num. 12. per bark. in L. 
St gurs reus Column. 3. in fin. de publ. judic. & Faſon. in L. Ubitraria 2 ſect. 
Si quis occiſi F. de eo quod Crito loco, But ſo it is, that if the day were 
condeſcended on of the ſaid burning, the Defender might, and if need 
were, would offer to prove, that he was that day, during all the time of the 
burning, alibi, at a conſiderable diſtance from the ſame place. 

3- Abſoloitur, Becauſe Lieutenant-General Bailey, at that time when 
the houſe was burnt, had the command of the ſaid forces (adhering al- 
ways to the former defences againſt the aptitude and relevancy of this 
part of the Dittay, and expreſſing the ſame that may be diſcuſs'd ante 
omnia) : In reſpect whereof the Defender ought to be aſſoilzied ab hoc li- 
bello, at leaſt there can be no proceſs upon that part of the Dittay, as it is 
now libelled. 4. Albeit the Defender had burnt, or given direction only 
to burn the ſaid houſe, as he had not; yet by ſpecial Act and commiſſion 
of Lieutenancy, granted him by the Parliament 1644, he was empowered 
to purſue the Macdonalds, and their adherents and acceſiaries, with all kind 
of hoſtility, by fire and ſword, (with a diſpenſation) with laughter, muti- 
lations, raiſings of fire, aſſailing of houſes, taking of priſoners, and other 
inconvenements whatſoever, that ſhould fall out in the execution of that 
Commiſſion in purſuing of them; as the ſaid Act and Commiſſion may at 
length bear, and which commiſſion is ratified by his Majeſty in the Trea- 
ty at Breda, his ratification of that Seſſion of Parliament 1644, among the 
other Parliaments and Seſſions thereof ratified by his Majeſty, all after 
1641, and preceding his return. But ſo it is, that the ſaid Macdonalds 
were at that time, at the burning of the ſaid houſe, joined with Montreſs ; 
and it was in purſuance of both that the faid houſe was burnt, as is no- 
torious, (and, if need be, the Defender will prove) and therefore though 
he had burnt, or given direction for the burning thereof, he ought to be 
aſſoilzied. 

5. By Act of Parliament, 3oth Act, 22 March, 1647, it is ſtature and 
ordained, that all his Majeſty's good Subjects ſhall be altogether freed, and 
liberate in all time coming, from being any ways called, convened, pur- 
ſued, troubled or moleſted in judgment, civil or criminal, or out with the 
ſame, for any deed done, or to be done by them, againſt the perſons, lands 
or goods, of ſuch as have, or ſhall be in the rebellion ; (by which it is no- 
torious, that the ſame armed oppolition, made by the deceaſed Marquis of 
Montreſs and the ſaid Macdonald, and others under his command, to the 
Eſtates, is underſtood) during the time of their being in the ſaid rebellion, 
or have been, or ſhall be guilty with the rebels in their wicked courſes, or 
of any of them, who came under the firſt or ſecond Claſſes of delinquents, 
contained in the 5th Act of the 5th Seſſion of that Parliament holden at 
St. Andrew's in the month of January, 1646. But ſo it is, the Defender 
offers to prove, if need be, that a ſon of the Earl of Sterling, named 
Charlis or John Alexander, who had, or either of them had right to Men- 


firie, had joined with Montroſs and thoſe under him; and ſo came under 


the ſecond claſs of the ſaid 5th Act of the 5th Seſſion of Parliament, 1646: 
Or at leaſt, went or ſent into their leaguer, or without compulſion enter- 
tained them in the ſaid houſe ; and therefore the Defender ought not to 
be purſued, even though he had burnt, or given direction to burn the ſaid 
houſe (as he no ways did), and being purſued, ought to be aſſoilzied from 
this article; like as it is canjunctim alledged for the Deſender in fortiſica- 
tion of the ſaid Act, That the ſame is ratified by his Majeſty's large Trea- 
ty at Breda, as being one of the Acts of that Seſſion of Parliament, 1647, 
which amongſt the other Seſſions of Parliament, and Acts thercof, ſince 
the year 1641, and preceding his Majeſty's return, in anno 1650, arc ta- 
tified by the ſaid Treaty, as alſo by the Act of ratification, at $7. Jobn- 


flon's or Sterling, in anno 1650 and 1651, By which ratification (or ra- 


tification of his Majeſty by the Treaty aforeſaid) the ſaid Act of Parliament. 
40, in anno 1047, comes (as a molt ſolemn remiſſion granted by his Ma- 


jeſty, and whole Eſtates of Parliament, to the perſons therein contained); 


and ſo like as if every one of them had got a particular remiſſion ſo ſolemn, 
it had been an uncontrovertible remiſſion for what were therein contained; 
ſo muſt it now be, being, in effect of the ſame nature and virtuc, albcit 
many be included in one. 

6. By the Act of Oblivion at St. 7obn/on's or Sterling, in the year 1659 
or 165 1, all acts of hoſtility, whether between the King and his Subjects, 
or between Subject and Subject, and what things fell eut in theſe times, 
betwixt the year 1641, and his Majeſty's return, whether prejudicial 
to his 8 2 honour and authority, or to the Laws of the Kingdom, 
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ledged, committed upon thofe in the houſe of Lockhead, is not worn, 


* 


- 


25. Praceedingi again the Marquis of Argyle, 0 13 Car. II. (404) | 


br the particular intereſt of his Subjects, ate buried in oblivion; In re- 4 relevantly libelled, as they are not), becauſe the expedition made again 


1 


he is not, yet he ought to be allollzied; et. 


As to the fixth articles ne Eta VE the hotiſe of Towart, belong - 


ing tothe 5 Lamoiru, and the houfe of Ofcope, belonging to Oftege; 
and after articles of capitulation drawn and ſubſcribed by Hrahinglus, and 
others under his command, truſt and afſurance, murdering a great many 
vf Lamonu's and Ofcege's friends: As this is no Way true, (che Defender be- 
ing altogether innocent thereof ) ſo it is no ways felevantly libelled. For, 
1. Neither day nor montb of theſe deeds ate Eondeſcerided on. 2. The 
alternity, by others under his command, not relevant to infer a crime, far 
leſs Treaſon againſt the Defender, for the reaſon contained in the firſt an- 
ſwer to the former artiele, viz. That there is neither Act of Parliament li- 
belled, nor Common Law, ordaining a man to be liable to a pain, far leſs 
the higheſt of pains, for deeds or crimes by thoſt under his command, ex- 
Sept he gave them ſpecial direction. But every one is to ſuffer for his own 
fault, as more at length is contained in the ſa;d anſwer, which is here re- 
peated. 3. Non relevat thoſe for whom he is anſwerable, for the ſame rea- 
fons, becauſe every one is anſwerable for his own fault and crime. 4. Non 
' #elevat, that others whom he might ftop, did it; becauſe there is neither any 
AR of Parliament libelled on, ordaining any to be anſwerable for all the 
deeds of thoſe he might ſtop (ſpecially the AR againſt murder under truſt, 


bearing no ſuch thing); nor is there any Law nor reaſon for the ſame, 


but delifia proprio, tenent atithorts, as hath been ſaid ; and no ways granting 
the Defender could have ſtopped them : for the truth is, he could not, and 
was not near them, when what is libel ed was done: and albeit indeed, it 
de contra officium charitatis, not to ſtop any doing of miſchief, if any one may 
ſafely do it, yet that it comes under the compaſs of Law to infer a crime, 
eſpecially 'Treaſon, cannot be affirmed. 5. Taking of the houſe of Tow- 
art and Oſcoge, is not ſubſumed upon any of the Acts of Parliament libel- 
led, there being none of them, anent the taking in of houſes belonging to 
the lieges, and fo is not relevant to infer any of the crimes contained there- 
in. 6. The alledged killing a great many of Lamond's and Oſcoge's friends, 
after the aſſurance given by Ardkinglas, is no ways relevantly libelled, to 
infer the crime of laughter under truſt, becauſe by the Act of Parliament, 
Fac. VI. par. 11. cap. 51. of ſlaughter under truſt, upon the which it is 
founded, ſlaughter under truſt, is ws when the patty lain is under the 
truſt and aſſurance of the ſlayer, which is no way here libelled ; but that 
the perſons who are libelled to have been ſlain by the Defender, were un- 
der the truſt of another, to- wit, Ardlinglas; who if he, or any other under 
the Defender's command, have done any thing againſt their own aſſur- 
ance, they are to anſwer for it. | 


7. The Defender i to theſe defences, and craving that they be- 
ing againſt the relevancy be firſt diſcuſs'd, repeats his former anſwer found- 
ed upon his Commiſſion of Lieutenancy therein mentioned; for they who 


are deſigned Lamond's and Oſcoge's friends, were the Macdonalds, or their 


adherents and acceſſaries, (as is notorious, and the Defender, if need ſhall 
be, offers to prove it) whom by the aforeſaid Commiſſion he had power to 
proſecute with fire and ſword, with diſpenſation of ſlaughter, and raiſings 
of fire, in manner at length contained in the Commiſſion; which amongſt 
the other Acts of Parliament, 1644, is ratified by his Majeſty in his Trea- 
ty at Breda, as is alledged in the ſaid anſwer, which is holden herein re- 
peated ; and therefore the Defender ought to be aſſoilzied from this arti- 
cle. And truly what cruelty was exerciſed, was by the Laird of Lamond 
himſelf, againſt the heritors and other inhabitants in the Sheriffdom of 
Argyle; for the which, upon a ſupplication given in to the King's Majeſ- 
and Committee of Eſtates at Sterling, in — 1651, he was 3 
ed within the Caſtle of Sterling, till after Trial, Juſtice ſhould have been 
done upon him; but was releaſed by the Engliſb when they took the Caſ- 
tle, with the other priſoners. However, the Defender is confident, as it 
is known, ſo he ſhall make it appear, if need be, in the other proceſs 
whereunto this relates, and wherein it will be more pertinent; and yet the 
day and time of the committing of the deeds mentioned in this article not 
being condeſcended on, as it ought to be when required by the Defender, 
that he may propone his alibi, he offers to prove, if need be, that he was 
alibi the time of the committing of the ſaid deeds, at a very great diſtance, 
to-wit, in England, Like as his Majeſty, by his Treaty at Breda, hath 
ratified and approved the Acts of Parliament; and his Majeſty, and Eſtates 
of Parliament have ratified the ſaid Treaty, and paſt an Act of Oblivion, 
of all former deeds done by the Subjects, which ſecures and indemnifies 
them for any former actings, in reſpect whereof he ought to be aſſoilzied. 


As to the ſeventh article made up of ſeveral members or parts; as, 
1. Anent the men alledged murdered at Lockheadand Dunnaverty. 2. Anent 
the aggravation added thereto ; anent an old man begging his ſon's life, and 
denied him. 3. Anent the ſending two hundred men from Ila to ſtarve in 
Jura. 4. Anent the taking of the perſon of Col. K:ttoch out of a Ship in 
Leith road, wherein it is libelled, that he had been brought by order of 
Parliament. 

It is alledged againſt the ſeventh article, that, 1. The firſt part thereof 
(anent the men alledged murdered at Zocthead and Dunnaverty) is no ways 
relevant, not only in reſpect that the particular month and days whereup- 
on the fame ſhould have been done, are not condeſcended upon, but alſo 
in reſpect there is not one particular perſon by name, and ſurname, where- 
by he might be known, condeſcended upon, againſt whom the deeds li- 
belled ſhould have been committed; without the which, this part of the 
article cannot be ſuſtained as relevant; it being contrary to all Law and 
Practice, that murder in general, without naming the perſons murdered, 
ſhould be ſuſtained as a relevant Dittay againſt any, 2. The ſlaughter al- 


ſubſumed upon the Acts of Parliament libelled, in fo far as there is no aſ- 
furance libelled to have been given to them, to bring it under the Act of 
murder under truſt, and there is no other AR libelled under which it can 
fall. 3. It is alledged, that the Defender cannot be charged with any of 


. pe whereof though the Defender were acceſſary to the faid burning, as 


| 


the Rebels in Ling re, in the year libelled, was by David Leſley, and thoſe 
under his command, againſt each, who, contrarq to his Majeſty's order 
ſent to them at that time; commanding them to lay down arms, and con. 
trary to their own engagements not to join with Aliffer Macdonald, dd 
notwithſtanding continue in arms tebelliouſly, (as was then declared by the 
Eſtates of Parliament) reſiſted 'David Leſley in the execution of his faid com. 
mifon againſt them; who therefore after defeating of them in the field, 
ho took them out of the ſaid houſes of Locihrad and Dumnaverty without 
any capitulation, and diſpoſed of them, 2s the Council of War then pre- 
ſent with him thought fit, (which is notorious, and the Defender oſftr 
to prove, if need be;) for which, and other his ſervices, the ſaid Dad 
Leſley got the Parliament's approbation in Anno 1648, as the ſaid approba. 
tion and exoneration bears date; Which will clearly prove any thing that 
is herein alledged. And therefore the Defender, nor any in his e | 
at that time, cannot be charged with any deeds libelled in the firſt part of 
this attiele, but ought to be aſſoilzied therefrom. 4. The Defender re. 
peats his third defence made to the fifth article founded upon his Commiſ- 
ſion of Lieutenancy; the perſons mentioned in this article, againſt whom 
the deeds are libelled to have been committed, having been the Macd- 
naldi, or the Adherents and Acceſſaries, which is notorious, (and the De- 
fender offers to prove, if need be) to proſecute whom he had the Commil. 
ſion containing diſpenſation, and which was ratified in manner mentioned 
in the faid anſwer like as he repeats the fourth and fifth anſwer made to 
the faid article, in reſpe& whereof he ought to be afſoilzied therefrom. 
It is alledged againſt the ſecond, third and fourth members of this ſe. 
venth article, that they are no ways ſubſumed, nor cannot be ſubſumed 
under any of the Acts of Parliament libelled, and therefore the Dittay 
herein is inept, and the Defender ought to be aſſoilzied therefrom. (and yet 
in point of fact they are but mere calumnies). As to the ſecond part (anent 
the ſaid old man and his ſon) it is no ways relevant, not condeſcend- 
ing on the perſons names, and therefore can receive no other anſwet, but 
that it is a mere fiction to make the Defender more odious, who ingenu- 
ouſly profeſſes, that he never heard of ſuch a thing till he ſaw it in the li- 
bel. The third part of this article hath no better ground than the ſecond; 
and the Defender deſires, that for clearing his innocency of the fact libel- 
led therein (anent the ſending of two hundred men from Jia to ſtarve in 
Jura), that the Gentlemen in the ſaid Iſles may be examined upon the truth 
of the matter. It is alledged, that the fourth part of this article, anent 
Col. K:ttoch, is of the ſame nature with the former two, and therefore the 
ſimple relation of the truth is ſufficieht to refute the falſehood thereof; 
which is ſhortly this, viz. That Col. Xittoch was not brought to Leith, 
either by order of the Committee of Eſtates or Parliament ; but being ta- 
ken priſoner in Ha, by the forces under the command of David Leſley, and 


finding the opportunity of a fair wind to Leith, to which he intended, and 
not willing to loſe the ſame, did not go to Dunflaffnage, but came ſtreight 
to Leith road; and immediately gave the Defender notice, that he had his 
priſoner aboard ; whom therefore the Defender received from him, and 
ſent him to Dun/iaffnage. And the Defender deſires that Captain Brown, 
who lives at Weems, may be examined upon the truth of this matter; by 
whom he offers to prove this, if need were, | 

And whereas it is libelled, that Col. Kittoch was hanged, it is true; but 
it is alſo true, that he was condemned to die in a, Juſtice or Lieutenant- 
Court judicially; which is notorious, and the Defender offers to prove, if 
need ſhall be: fo that this can be a ground of no Crime nor Dittay what- 
ſoever ; but however the Defender ought to be afloilzied therefrom, 


8. To the firſt member of the eighth article, that notwithſtanding the 
manifold acts of dignity, favour and honour conferred upon him by his 
then dread Sovereign ; his Majeſty being reduced to great ſtraits by that ar- 
my of Sectaries, and having caſt himſelf over in the hands of the army of 
his Scots Subjects for ſhelter and preſervation of his royal perſon ; never- 
theleſs, the faid Marquis being chief ring-Jeader of that factious party, who 
then ſwayed the eſtate of affairs both in Council and Army, did fo contrise 
and complot, and by his influence ſo prevail, that after all fair offers made 
by his Majeſty, and his deſire to have come and lived in Scotland, till all 
differences in both Kingdoms had been ſettled, an Act of Parliament was 
made, for abandoning his Majeſty to the mercy of his inveterate enemies, 
the ſaid army of Sectaries. | 

It is anſwered, that as he muſt continually acknowledge the late King's 
and his preſent Majeſty's acts of favour, honour and nas ſo muſt he ſtill 
deny (as he ſafely may in the preſence of God, who is the Searcher of all 
hearts, and of all men) that he never entertained any diſloyal thought, or 
contrived any treaſonable plot or machination againſt the ſacred perſon, 
dignity or authority of his late Sovereign, or of his preſent moſt ſacred Ma- 
jeſty; and therefore with a clear conſcience may anſwer this Dittay : 

I. That the ſame is not ſpecial nor clear, but very obſcure and general, 
how and in what manner he was chief ring-leader of any factious party. 

2. Who that factious party were; nor, 

3- By what deeds, and how he ſwayed the ſtate of affairs : nor, i 

4. Thok means, by which, and upon whom, he procured his influence 
to prevail. | 

5. The alledged offers made by his Majeſty are not expreſs'd ; and 
therefore the ſaid articles are altogether general aad inept. | 

The Act of Parliament, which the Defendant is alledged to have pro- 
cured to have been made, is not produced, nor indicated by number or 
rubrick, nor does the Defender know any Act of the tenor and title libel- 
led. E 

And the Defender in humility conceives, that it is not conſiſtent with 
the Act libelled on, in the oppoſition of the Dittay, diſcharging perſons to 
impugn the authority of the Eſtates of Parliament, to term the memb! 
thereof, eſpecially in making an Act (which being carried by plurality of 
voices, as the deed of the whole, and eſpecially ſuch an Act as is men- 
tioned in the libel, where there were none, or very few of a contraty 


the deeds libelled in the ſaid firſt part of the article (though they were true 


judgment) a factious party, 
| 
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delivered to the Defender, the Defender put him aboard in Captain Brems 
ſhip, who undertook to deliver him at Dun/iaffnage. But Captain Braun 
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pretended Ac of Parliament, as is libelled, for abandoning and leaving 
his Majeſty to the diſpaſal and mercy of his enemies, the Sectarian army, 
does ariſe from the Acts of Parliament (as clearly appears), and can- 


umed on under none of the Acts of Parliament libelled: For if the tenth 


Ac of Parliament, 1647, be uxderitood and meaned as the Act libelled, | 


being an Act of Parliament, the defender humbly alledges, That an 
A of an acknowledged lawful Parliament ſhould be made a crime of ac- 
en whereunto a Member of Parliament ſhall be indicted, eſpecially 
for ſo high a crime as treaſon, is without ground of law or practice, and 
js Bope the honourable Parliament will no ways ſuſtain it; and there- 
Pre, that he. needs ſay no more now in confirmation hereof. 

14, Likewiſe, all that is in that Act and ſubſtance thereof, being the 
Eſtates of Parliament their declaring their concurrence for his Majeſty's 
going to Helniby-Heuſe, or ſome other of his houſes in and about London; 
and that expreſsly to ſatisfy the defire both of his Majeſty himſelf, and of 
his two Houſes of Parliament in Ezgland; and there to remain, not under 


the power of Sectaries, but with ſuck attendance about him as both | 


Houſes ſhould think fit to appoint, with reſpect alſo had to the ſafety and 
ſervation of his Royal perſon; And the Eſtates therein do alſo declare 
againſt all harm and prejudice, violence or injury to be done to the ſame 


as indeed it was horrid to think that any on earth ſhould have done), or 


judice to his Majeſty's poſterity : But thereafter it is clear from the 
fourth and ſeventh Acts of the Parliament, 1648, that the Sectarian army 
diſobeyed, and threatened the Houſes of Parliament, impriſoned and ba- 
niſhed faithful Members, and by a ſudden ſurprize, violently ſeized upon 
the perſon of the King's Majeſty, carried him from his houſe at Holmby 
againſt his own will, and declared reſolutions of both Kingdoms, and 
kept him under their guards ; till at length, by their power and preva- 
lency, he was committed, and kept cloſe priſoner at the Ile of Wight: this 
being the true caſe out of the expreſs words of the Acts before cited. 

As to that declaration, Act 10. Parl. 1647, the defender alledges, 
1. The Act bears expreſs, that it was to ſatisfy his Majeſty's own deſire. 
2. That it is homologate and approved by the Parliament, 1648, in ſo far as 
by their fourth AR, intitled, Anent their reſolutions concerning the breaches of 
covenant and treaties betwixt the Kingdom of Scotland and England, and de- 
mands for reparation there,; finds the violent ſeizing on his ſacred Majeſty's 
perſon, and taking him my from Holmby-houſe, (as appears by AQ 7.) 
by that army, againſt the reſolutions of both Kingdoms, a breach : And 
amongſt the Reparations, they deſire expreſsly, that conform to the former 
deſires of this Kingdom, the King's Majeſty may come with honour, 
freedom and —_—_ to ſome of his Houſes in or near London, that the Par- 
liaments of both Kingdoms may make applications to him. And in their 
ſeventh AR, intitled, A declaration of the Parliament of Scotland, to all his 
Majefly's good ſubjects of this Kingdom, concerning their reſolutions for Religion, 


Ling and Kingdom, &c. after they declare, that violently ſeizing on his 


Majeſty's perſon, and carrying him away by that army, againſt the re- 
ſolutions of both Kingdoms, to be a breach: And the ele they in- 
tend to ſend to the two Houſes of the Parliament of England the deſires 
following; which they call neceſſary and juſt deſires for Religion, his 
Majeſty's good, and peace of theſe Kingdoms: whereof this is one, That 
conform to the former deſires of this Kingdom, the King's Majeſty may 
come with honour, freedom and ſafety to ſome of his Houſes in or near 
London; and declares, that thereafter they will endeavour it: And Act 8, 
in their deſires to both Houſes of Parliament in England, the ſame deſire 
is repeated, conform to the former defires of this Kingdom. By all which 
it is clear, that the ſeizing upon his ſacred Majeſty's perſon, was the vio- 
Jent deed of that wicked army, done with a violent ſurpriſal againſt the de- 
clared reſolutions of both Kingdoms. And that his Majeſty's coming to 
ſome of his Houſes in or about London, where both Kingdoms might make 
application to him, conform to his Kingdom's defire ; which is, that 
wherein the Eſtates declare their concurrence with his Majeſty and both 
Houſes of Parliament in England's deſire in the ſaid tenth Act, is approved 
as a juſt and neceſſary deſire for his Majeſty, and accordingly enacted 
among that Parliament, 1 648, their deſires to the ſaid Houſes ; and declare 
it ſhould be endeavoured, it refuſed : ſo highly it is approved by the ſaid 
Parliament. In reſpect whereof, eſpecially of the ſtanding Acts of Par- 
liament, 1648, the Defender humbly craves, That albeit the article was 
relevantly, diſtinctly and clearly libelled and ſubſumed on ſome of the Acts 
of Parliament in the propoſition condeſcended on, (as he humbly con- 
ceives it is not) yet he ought to be aſſoilzied therefrom. 

And for further clearing what was the ground and occaſion of that Act, 
and the reaſons inducing the Defender and the Parliament at that time to 
go along therein, and how little ground there is for challenging him there- 
on, it would be conſidered, That when the late King came to the army be- 
fore Newcaftle, the Defender was in Ireland, by commiſſion from the Par- 
liament, 1646; and that his Majeſty's declarations anent the grounds of 
his reſolution in coming to the * was ſent both to the Committee of 
Eſtates in Scotland, and to the Parliament of England; ſo that the ſame be- 
ing printed before the Defender came to Neꝛocgſtle, he neither did, nor 
could know, any other ground of his coming, nor what was contained in 
his declaration, viz. his gracious reſolution to comply with his Parliaments 
in both Nations, and thoſe entruſted by them, in every thing, for ſettling 
of truth and peace; and that he would totally commit himſelf to their 
Councils and Advices. Upon which terms, both the Committee of Scat— 


land, and Officers of the army, declared to his Majeſty, and to the Par- 


liament of England, that they received him, and all this before the Defender 
came from Ireland to Newcaſtle ; from whence his Majeſty ſent him with 
inſtructions to the Commiſhoners at London (of which Commiſſioners the 


Defender was one alſo) to haſten the Propoſitions ; and privately com- 


manded the Defender to take the advice of the Duke of Richmond, and 
— — of Hertford, anent what might concern his Majeſty ; and parti- 


cularly, if it was fit that the Scots army ſhould declare for his Majeſty ; 


whofe judgment and opinion was (which they conjured him to tell his 
Majeſty), that ſuch a courſe was the only way at rebar to ruin his Majeſty : 
for that he himſelf knew, that neither the Nobility nor Gentry of England 
who attended him at Oxford, wiſhed him to prevail over his Parliament by 
the ſword, and much leſs would they endure the Scots army to do it; and 
that it would make all England as one man againſt him, And that it was 
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their earneſt requeſt to his Majeſty, by any means to give way to the. Pro- 
poſitions. Which advice he not only faithfully told to his M ajeſty at New- 
caſtle, and many others there, and to our gracious, Sovereign who now is, 
when he was in Scotland; but alſo being in the Tower, he intreated the 
Lieutenant thereof to propoſe for him, that the Marquis of Her fra, who 
was then alive, might be examined in this matter; which. was put off 
from time to time, becauſe of his Majeſty's great affairs. And as it is 
molt certain, that neither Independent nor Sectary was able to carry one 
vote in the Houſe at that time; ſo it is notorious, that they who tendered 
his — Wel in England, were for diſbanding the Scots army, and his 
Majeſty's ſtaying in England: wherein the Defender appeals to the parti- 
cular knowledge of the Earl of Lauderdale, Loudon, Sir Charles Erckine, and 


| the reſt of the Commiſſioners then there. And it is of truth, which all 


know, that ſo little ſear, ſuſpicion and jealouſy there was of what fol- 
low'd, that the great fear of his Majeſty's friends in both Kingdoms was, 
that if he fixed on his ſubjects in Scotland, all England would be againſt 
him, and probably caſt off his Government and Intereſt for ever: So that 
under what repreſentation ſoever the matter may now appear, becauſe of 
the ſad ſequels, yet to them who know the matter, as it was there ſtated, 
what declarations and aſſurances there were ſrom the Parliament of Eng- 
land, and how little fear of the prevalency of Sectaries; it did appear to 
be an Act, if not of neceſſity, at leaſt an Act very expedient and convenient 
for the time, otherwiſe many who did diſſent thereto, would never have 
condeſcended ; and conſequently the Defender's concurring therein, upon 
ſuch probable grounds, can be no fuch crime as is libelled ; nor is it re- 
levant to anſwer the concluſion of the dittay. | 

To the ſecond member of this Article, bearing, that under pretext for 
ſatisfaction for the arrears of the army, he went to London; and there 
treaſonably gave up, at leaſt condeſcended to the up-giving of his dread 
Sovereign and Maſter, as being impowered ſo to do by the Kingdom of 
Scotland: _ | | | : 

It is anſwered, 1. This member is not relevant, becauſe neither the time 
of his going to London, nor of his being there, or the perſons to whom he 
condeſcended to give up, are particularly mentioned and ſet down. 

By which generality he is precluded from ſeveral defences which might 


ariſe to him if the dittay were clear; and it is a principle in common law, 
and of conſtant practice, That nen gt vagandum in crimine, ſed debet certum 


& ſpectatim dict : for that dolus & error verſantur in generalibus, 

2, No ways acknowledging the relevancy of the .ſubſumption herein, 
upon any of the acts of the Propoſition, till the ſame be clearly condeſcend- 
ed on; and craving the ſame may be firſt done, oppones the Act of Par- 
liament : And the truth is, while the Defender was at London, there was 
nothing ſpoken at all by him of leaving his Majeſty in England, except what 


he was expreſsly commanded by his Majeſty to ſpeak to Richmond and 


Hertford, as aforeſaid. | 

Jo the third member of the eighth Article, bearing, That in a joint 
Committee of both Kingdoms, where the Engliſh queſtioned, whether the 
Scots army would concur with them in theirſaid treaſon and treachery; the 
Defender after many arguments uſed in their favour, earneſtly requeſted 
them to have patience for a little time, and that it would appear how far they 
intended to concur. And that within few days thereafter there was a de- 
claration and vindication emitted in name of the ſaid army, holding forth, 
That in caſe his Majeſty did not condeſcend to all the defires of both 
Kingdoms, which were no leſs than diveſting himſelf of all 1cgal power, 
civil, eccleſiaſtical and military, they would deliver him up ; which im- 
mediately upon the receipt of two hundred thouſand pounds the Defender 
and they did: | 

It is anſwered, That adhering to the former defences anent the ſub- 
ſumption, and repeating it here, this member, although it were rightly 
ſubſumed, as it is not, is moſt irrelevant and general in time, place, perſon 
and ſpeeches ; mention being made of many arguments, and never a one 
produced, and of a queſtion and anſwer, out of which (even as libelled) 
Treaſon cannot be inferred, viz. That the Defender requeſted them to 
have patience a while, and it would appear how far the army intended to 
concur ; but within few days after, the army declared themſelves in man- 
ner as aforeſaid: ſeeing theſe alledged words of the Defender, as they are 
indefinite and general, ſo the moſt they could infer is, That in a ſhort 
time it would appear whether the army would concur or not. And what 
can from thence be inferred, as to any thing the army did ? If they have 
outſhot their duty, as it was in regard of him, with the ſpeaking of theſe 
words, a future contingent, wherein the Defender had no caſualty; ſo 


they muſt anſwer for themſelves, and not the Defender. 


And for aught he knows, there never was any ſuch declaration emitted; 
neither ſhould there be any captious uſe made of words, if there had been 
any ſuch words ſpoken, as there never was, py to infer his Treaſon ; 
for that lubricum linguæ is oftener a frailty than a fault; and that by all 
Doctors of both Laws it is conſtantly held, that verba debent intelligi ng 


ſonent in delictum. And that in dubio they ſhould be interpreted d preferenti. 


And therefore no ways acknowledging the words and deeds libelled, except 
in ſc far as concerns the Defender's vote to the declaration, and as the cir- 
cumſtance libelled, That the delivery of his Majeſty was immediately after 
the payment of 200, ooo J. it is clear that there was no reſpect to that 
money in what was done therein, by the Act of 7 Parl. 1645, wherein the 
Eftates there declare, That money was never the cauſe nor motive of any 
of our undertakings and reſolutions, whatever our enemies had falſly ſug- 
veſted of that kind. And Jaſtly, adhering to his former defences, op- 
pones to this whole Article, the treaty at Breda, and the Acts of Parlia- 
ment of oblivion and ratification. | 

As to the ninth Article, and whole firſt member thereof, bearing, That 
the Deſender oppoſed the proceedings of Parliament, 1648, by arguing, 
voting, and after the Reſolutions of Parliament were paſs'd in an Act, in 
proteſting againſt the ſame : 

It is alledged for the Defender, 1. It is not condeſcended, under which 
of the Acts of Parliament libelled on in the Propoſition, this Article is 
ſubſumed ; and therefore the libel, as to that member of the Article, for 
arguing, voting and proteſting, is inept, and the Defender hath juſt reafon 
in ſuch an incertitude to deny, that it can be relevantly ſubſumed on 
any of the ſaid Acts of Parliament. 

2. Arguing, 
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2. Arguing and voting is no bas relevant to infef the concluſion of 
the dittay ; becauſe by divine law, Law of Nations, ſtatutes and practices 
of this Kingdom, in dellenando, a Member of Parliament or other Coun- 
cil, ' ſhould give adyice or ſuffrage, according to his perſuaſion. of the good 
or ill of the ſubject debated, on, and under conſideration ; wherein if bis 
reaſon cannot brin him up, nor his conſcience admit him the length of 
others in ſuch public Councils, he ought to have charity ſor the one, and 
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Linke as by the 5th Act, Parl. 2. K. Charles I. it is expreſsly ſtatute, 
That every Member of Parliament ſhall faithfully and freely ſpeak, an- 
ſwer and expreſs themſelves upon all and every thing which is propound- 
ed, in fo far as they think in their conſcience. may conduce to the glory of 
God, the peace of the Church and State, and employ their beſt endeavours 
to promote the ſame. Under which oath, (read in the audience of the 
late King, and by him approved in the Parliament, 1641) the defender, as 
a Peer of thi Parliament, in ann! 1648, was ſolemnly tied to the dictates 
of his reaſon, and preſcripts of his confine and cannot be called in 
queſtion as a Member, having freedom therein ; and conform thereto is 
the oath- of this preſent Parliament, bearing, that every Member ſhall 
faithfully and ſreely, according to their beſt judgment, give their advice 
and yote in Parliament, * 5 | ct 
To the ſecond part of the firſt member of the ſaid Article, anent the de- 
fender's proteſting and diſſenting from the ſaid Act, 1648; it is alledged 
for the defender, The proteſtation is not produced as it ought to be, where- 
by it will appear, that if any was, the ſame was before the Act of Parlia- 
ment paſs'd ; and that they did only proteſt and enter their diſſent againſt 
proceeding to the determination of the queſtion then in hand, which evin- 
ces the fame to have been before the Act was made. Like as the defender 
offers himſelf to prove by the Members of Parliament then preſent, That 
00 being aſked if they would renew the proteſtation after the Act, they ſhun- 
[ ned to do the ſame, the Act being now paſs'd. . 
| 2. Aiſelvitur, (tho' the ſame were produced) becauſe it is offered to be 
i proved, that the ſame was ratified in the fourth Act, Parl. 2. Seſſ. 2, Char. II. 
E which was approved at the treaty at Breda, and confirmed at Perth and 
Sterling, as is ſaid. But for the honourable Parliament, their more full 
clearing, anent the defender's carriage in the ſaid particular, it is offered 
to be proved, if need be, That the defender (before the Commiſſioners re- 
turn from the ſaid Ile of Might, in the ſaid year), when he heard that his 
Majeſty had ſatisfied his people's deſires concerning religion, in preſence 
of divers perſons of honour, he expreſs'd himſelf paſſionately earneſt to en- 
gage for his Majeſty's freedom. Like as the only difference of the opi- 
nion anent the engagement was in the manner the ponent thoſe that were 
diſſatisfied ; being as they are expreſs'd in the ſaid proteſtation, viz. That 
the Parliament ſhould not proceed till the commiſſion of the Church were 
conſulted ; and adding alſo, (which is not therein expreſs'd) till advertiſe- 
ment and three month's warning were given, conform to the large treaty ; 
until all means of peace had been firſt eſſayed, and while firſt the lawful- 
nels and neceflity of that war ſhould be found by the Parliament, conform 
to the 7th Act thereof. And it is humbly conceived, that many in this 
preſent Parliament do remember, how unanimous all were, that his Ma- 
jeſty ſhould be brought out of the hands of the Sectaries, to ſome of his 
| Houſes in or about London: And all they differed in was, that the Church 
ſhould be conſulted anent the ſecuring of Religion, all means of peace 
ſhould firſt have been effayed, and warning given in manner aforeſaid, con- 
form to the large Treaty ; the breach whereof was made one of the grounds 
of that declaration, Act 7. And it cannot be refuted, but that at ſeveral 
meetings, the diſſenters debated the dangerouſneſs of that war (eſpecially 
if the army ſhould be defeated), from the ſad conſequences that might there- 
upon enſue to the King, Kingdom and Religion; as immediately thereaf- 
ter fell out, Whereas had the Nation been intire and whole in their power 
and force, that army of Sectaries, in probability, would not have dared to 
have attempted thoſe matters which afterwards they did. So that the caſe 
being truly ſtated, there will appear no malice againſt his Majeſty's per- 
ſon, authority, and reſtitution thereof ; but an unclearneſs to enter into 
a war of ſuch danger and hazard, and the reſpect they had to the ſecurity 
of Religion (as all then profeſſed) according to the Covenant, 

To the ſecond member of the ninth Article, whereby it is alledged, 
That in contempt of the authority of that Parliament, and againſt the pre- 
ſervation of his Majeſty's perſon and authority, that the defender convo- 
cated an army of rebellious Subjects, and therewith committed divers and 
ſundry outrages, flaughters and vaſtations, upon the perſons and eſtates 
of his Majeſty's Subjects; invaded cities and caſtles, ſeized upon maga- 
Zines, arms and ammunition, and called in an army of Sectaries to his 
aſſiſtance : | 

It is anſwered, firſt, That the ſame is not relevantly ſubſumed upon 
any act of the propoſition ; at leaſt till the Advocate condeſcend upon 
which act thereof the ſame is founded, the defender is not bound to make 
anſwer. | | | 

Secondly, The defender denies that he did convocate theſe forces, or gave 
counſel or command therefore: And as to his being with them, he muſt 
be aſſoilz ied, 

1. Becauſe by a treaty at Sterling, betwixt the chief Officers of the ar- 
my then alive, and out of priſon; and a Querum of Members of the Com- 

- mittee by authority of Parliament, 1648; who had power to order the in- 
cident affairs of the Nation, the ſaid meeting, and all acts of hoſtility, and 
others thereby committed, are expreſsly diſcharged, hinc inde, and a mu- 
tual oblivion and indempnity therefore. 

2. Any meeting he had with them, was by acall of thoſe of the Com- 
mittee of Eſtates, who joined with thoſe forces, and who in the Treaty is 
acknowledged the Committee of Eſtates, 

3. The ſaid meeting and acting thereof, together with the Treaty and 
Articles thereof, is ratified and approved by the third Act, 2 Parl. 2. Sefl. 
Charles Il. 0 

The third member of the ninth Article, bearing, That apprehending his 
power was not able to withſtand his Majeſty's good ſubjects, the defender 
called in to his aſſiſtance the army of Sectaries; and that he went into Mir- 
dington, and met with the commander of that army, had private conſulta- 
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| my,: whoſe coming; he might have hindered; becauſe Oliver ſaid, That he 
could not help his lying upon the tenants of Mardington, for that his ſtay. 
ing and going — upon the defender ; and that he did countenange 
and conſult with the Sectaries and their commanders, in Edinburgh, or the 
| Canongate, in the houſe called the Lady Hum“ s Lodging: 5 
It is anſwered, That as to ſpeeches and conſultations in general, not 
relevant except they were condeſcended on; and as to the words f 
by Cromtuel, if ſpoken by him, it was a lye, and can infer nothing againg 
the defender: and the occaſion of his ſtay was till he got Berwick and Cop. 
life, which could not be reſtored till the Treaty of Sterling was cloſed. And 
as to his meeting and treating with him, abſoluitur, becauſe he and other, 
did the ſame by warrant of the Committee, and which Treaty was ratifie 
in the aforeſaid Act of Parliament thereafter. | 

To the fourth member, I hat he concealed and voted to the drawing up 
of a letter, directed to Cromwel, wherein he and his complices engaged 
themſelves, in the name of the Kingdom of Scotland, to do their utmoſt 
endeavours, that none who had been _ the engagement, or in 
arms at Sterling, in purſuance thereof, ſhould be employed in any place of 
Truſt, without the advice and conſent of the Parliament: ' 

It is anſwered, 1. No ſuch letter produced. 

2. Though it were produced, yet conſenting and voting not relevant; 
becauſe a vote in the Committee of Eſtates can infer no crime againſt the 
defender, nor any member thereof, nor any Act paſs'd in the ſaid Com. 
mittee : eſpecially ſceing, 

3. The Acts of the ſaid Committee were ratified in the fourth AQ of 
the Parliament aforeſaid ; all ratified thereafter by the Treaty at Breda, and 
Acts of ratification at Perth and Sterling: and the neceſſity thereof would 
be alſo conſidered in reſpect of the large Treaty, both Kingdoms having 
given their publick faith, that the breakers ſhould be rendered up to the ob. 
ſervers; and that the Exgliſb army then upon the borders, required the 
performance thereof againſt the engagers, and for farther ſecurity, pledges 
and places of ſtrength. It was at that time counted a great favour (conf. 
dering their power to have made their own terms) when they might have 
impoſed and forced what they pleafed more, yet they did accept this AR, 

o the fifth member of this article, bearing, That he did draw up, at 
leaſt did counſel the drawing of certain inſtructions, given to Sir John 
Chieſly, purporting, That the Noblemen, Gentlemen - 7 quality, and con- 
ſiderable Officers, who went into England under Duke Hamilton, and were 
there priſoners, ſhould be kept as pledges for the peace of the Kingdom : 

It is anſwered, 1. Not produced as it ought to be, that it may thereby 
appear whether he ſubſcribed the ſame or not. | | 

2. Not relevant (one of the Committee) except it were libelled preſent, 
and voted at that time; for noxa caput ſequitur. | 

3. Not relevant, voted quia in ſenatu nemo tenetur de conſilis. 

4. Oppones the authority of the Committee, Treaty, Acts of Parlia- 
ment, and Ratifications aforeſaid. | 

To the laſt member of this Article, bearing, That he gave warrant un- 
der his hand for ifluing of a proclamation againſt the families of the Laird 
of Rea and Hyres: 

It is alledged for the defender, 1. No ſuch warrant produced; if any 
ſuch a warrant were produced under the defender's hand, it will certainly 
appear to be as Preſident of ſome Committee, and ſo not his perſonal deed ; 
nor ſuch a deed as can infer any crime againſt him, 

2. No ſuch proclamation enſued. 

3. Although enſued, yet that took no effect, and ſo was minæ tantum, & 
animus ad effetlum non perductus. 

4. Oppones the AQ of the Committee, and Act of Parliament, 1649, 
aforeſaid ; which Parliament, and the whole Act thereof, is ratified in the 
Treaty at Breda, and approved in the Parliament at St. Fohn/lon's and 
Sterling; wherein was alſo made an Act of oblivion, oftentimes before al- 
ledged on: in reſpect whereof the defender ought to be afſoilzied from the 
ſaid ninth Article, and whole member thereof, and all therein contained. 
And becauſe the defender has in his defences ſo oft alledged the AR of Par- 
liament, 1649, for his vindication, he deſires that it may be obſerved 
(which is very obſervable) that by the printed Treaty at Edinburgh and 
Sterling, September, 1648, it is agreed and appointed by thoſe of the Com- 
mittee at Sterling, 1648, that a Parliament ſhould fit down before the 10th 
of Fanuary next ; conform thereunto, they did convene and fit down the 
fourth of the month of January, as by the ſaid Treaty, and the firſt and 
third Acts of the Parliament doth appear: whereby it is clear, that the 
ſaid Parliament, 1649, was appointed to fit by the au of the Par- 
liament, 1648; who had power by the laſt Act of the ſaid Parliament, to 
convene the Parliament before the firſt Thur/day in March, 1650, if t 
thought fit: as alſo that Seſſion of the Parliament, 1649, by the laſt A 
thereof continues the ſame to the firſt Thurſday in March, 1650. At which 
day they convened in the next Seſſions, and therein ratified the Act of Par- 
liament made in the former Seſſion; and which day was the Dyet to which 
the Parliament, 1648, continued the ſame, with power to the Committee 
of Eſtates to convene the ſame ſooner, if they thought fit, as is ſaid. 
Whence it is evident, that the ſaid Parliament, 1649, whether as appoint- 
ed by the uncontroverted Committee, 1648, at Sterling, in the firit Seſ- 
ſion, or as it is continued to the firſt Tue/day of March, 1650, in the ſe- 
cond Seffion, (both conform to the laſt Act of the Parliament, 1648) mult 
ſubſiſt and ſway the ſaid defender his juſt reaſon, to found his defences up- 
on the acts thereof. It is alſo further conſiderable, as to the loyalty of that 
Parliament, that therein the murder of his late Majeſty was declared againſt, 
his preſent Majeſty proclaimed and brought home, his ſubjects of this Na- 
tion reconciled to him, and taken into favour, an army appointed to op- 
poſe his enemies, the crown ſet upon his head; and that Seſſion of Perth, 
wherein the whole preceding proceedings were approved, was dignified by 
the preſence of his royal perſon, 

And to the tenth Article, and that part thereof where it is libelled, That 
the defender, in anno 1649, not daring to oppoſe in public, or in a direct 
way, his Majeſty's home-coming, he procured the application made, to be 
clogged with f uch limitations and reſtrictions, as were moſt derogatory to 
monarchical Government; as is alledged to be more fully expreſs'd in the 
Commiſſion, Inſtructions and addreſſes, which are repeated as a part of 


tions with him, and prevailed with him to come to Edinburgb with his ar- | 
& | 
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It is alledged for the defender, 1. Seeing the ſaid commiſſion; in- 
gructions and addrefles are libelled on, and repeated as a part of the dit- 
av: in all law and form of proceſs, they ought to be produced with the 
bei, ſor the reaſon adduced in the defence, againſt the revelancy of 
che ropolition of the dittay ; and till which be produced, it cannot be 


don ſtent with the ſaid limitations and reſtrictions, and how far they are 
Yerogatory to monarchical Government; and therefore till then there can 


de no procels. 


. It is not condeſcended nor cleared; on which of the acts libelled on 


in the propoſition, this Article and Members thereof are ſubſumed; and 
\therefore it is obſcure and inept: and in that incertitude, the defender 
has juſt reaſon to deny, that it can be ſubſumed on any of the ſaid Ads, 
to infer the crime and pain libelled againſt the defender, none of the ſaid 
Statutes making any mention of treating or inierring any pain therefore. 
Likewiſe after ruptures and differences betwixt a King and his ſubjects, 
all Lawyers and Politicians do agree, that the beſt and ſafeſt wa of re- 
moving the ſame, is by I'reaty; and that being concluded on, it is alſo 
their opinions, that the ſame are to be obſerved, at leaſt ſo far as to ex- 
empt the ſubjects from punithment, to whom indempnity has been there- 
by promiſed. And in this, Grotius de jure belli & pacts, 15. 3. cap. 19. is 
moſt clear; and many others who write on that * en And therefore 
the ſaid Treaty being concluded, and after ratihed by his Majeſty and 
bis Parliament, the defender cannot be called in queſtion for his acceſſion 
thereto, nor the pain of treaſon thereupon inferred : For the ſaid Treaty 
and conditions thereof being accepted and agreed by his Majeſty's volun- 
tary contract, cannot be like as a crime, far leſs fo high a crime as trea- 
ſon, againſt the defender. : EY 

Abſolvi ur from that member of the ſaid Article ; becauſe not only 
after the ſaid Treaty did his Majeſty tacitly remit any crime, if any was, 
in the ſaid Treaty, by admitting the defender to places of truſt, by te- 
ceiving the crown from his hand at the coronation, and 1 him 
to take the oath of allegiance, and to be a Member of his Majeſty's Privy- 
Council; but alſo after the ſaid Treaty was ratified, there was an Act of 
pardon and oblivion by his Majeſty and Eſtates of Parliament, oft- times 
before alledged, and is here repeated. f 

Though the above-written defences be relevant in law, as to the ſaid 
member; yet for the defender's further vindication, the honourable Par- 
liament would take notice, that all along the preceding Articles, all the 
publick actings from the year of God 1640, to the year 1648, (wherein 
the Generality and Repreſentatives, both civil and eecleſiaſtiek in the King- 
dom, concurred) are charged upon the defender as his particular actings, or 
as if the defender had been the ſpecial author; whereas in this article anent 
the treating with, and bringing home of his Majeſty, therein it is known 
the defender, according to his bounden duty, was moſt active and zealous ; 
and therein he wreſtled with all his might, and by his pains and God's 
bleſſing thereon, overcame many difficulties, and did effectuate the ſame, 
The libeller does fo far detract from the defender's faithful diſcharge of his 
duty in this ſo glorious action, and without libelling the leaſt preſumption 
of any circumitance to make the ſame probable; the defender is accuſed, 
as if he had in his judgment been againſt his Majeſty's home-coming ; 
which becauſe he durſt not avow publickly, therefore he betook himlelf 
to underhand dealing, to clog the Treaty with limitations and reftric- 
tions, excluding the defender from all acceſiion to the ſaid duty, in fo far 
as it was good, viz. to bring home the King; and making him to be 
the ſole author of all libeHed to be evil therein, to wit, of the limitations 
and reſtrictions, Whereas the truth is, he was active in the King's home- 
bringing, and was paſſive in the other; having laboured what he could, 
that there ſhould be as few conditions, and the ſame as ſatisfactory to his 
Majeſty as was poſſible at that time toobtain; which is known to all that 
did tranſact the ſaid affair, and which, if need be, is offered to be proved. 
And for further clearing hereof, if this Article ſhall be further inſiſted on, 
my Lord Advocate will be pleaſed to condeſcend to declare who the Par- 
ties were that made the motion for addreſſes to his Majeſty, of whom the 
defender ſhould have been afraid, if he had been of a contrary judgment, 
to have oppoſed openly. For if the defender had fo great ſway in affairs, 
2s all along the preceding Articles he is allowed to have had; and alſo if 
he had intended, (as is broadly and with foul mouth alledged) in the ſaid 
Libel all along alledged, to have extirpated and evacuated the King's 
Majefty's authority, government and poſterity ; and had ſuch correſpond- 
ence with thoſe abominable Regicides, as all are perſuaded by the ſaid 
libel to believe, in the ſaid year of God, 1649 ; when the ſaid traytors 
were ſtrong, and both this land thro” diviſions and otherwiſe, very low ; 
and when the power was in the defender's and his complices hands, (as 
my Lord Advocate is pleaſed tolibel and term them) who at that time had 
the managing of affairs; then was the fitteſt time and beſt opportunity, if 
they had any ſuch diſloyal thoughts, to have ſhaken off that Government. 
But fo fardid they abhor any ſuch treachery, thatthey not m_ proclaimed 
his Majeſty, and according to their duty owned his intereſt, even with 
the hazard of their lives.and fortunes, there being none ſo ſhallow, but 
eaſily might have ſeen, that the diſcharge of the ſaid duty would bring 
upon themſelves and the Nation the power of England, (the only power 
of arms and armies being at, that time in the abominable Regicides their 
hands) who did immediately thereafter invade this Kingdom. 

As to the other member of the tenth Article, whereby it is libelled, 
That the defender, (to obſtruct his Majeſty's purpoſe, yea, in fo far as in 
him lay, and to terrify him therefrom ; by his and his complices cruelty 
executed upon the Marquis of Montroſs, who as his Majeſty's Com- 
miſioner did repreſent his Majeſty's perſon) cauſed to murder the ſaid 
Marquis, in anno 1650, in manner, c. ; 

1. It is no way relevently libelled, that the defender in general cauſed 
to murder him, except it were condeſcended, quo modo he cauſed ; and if 
thereby be meant his voicing in Parliament, 1649, in the ſaid matter; 
nen relevat, becauſe a Vote, Act, or Sentence of Parliament, is no way 
relevant to infer a crime againſt any particular member therein, as hath 


been oft before auledged. ; 
Likewiſe, 2. The ſentence of the forfeiture of the life and eſtate of the 


Fer High-Treafori; = If 


excepting the ſaid Marquis amon other excepted perſons, as ſpecial! y by 


(410) 
| and by the 22d Act of the Parliament 1648. 
And yet, 3. the Defender did not vote in the buſineſs of — as 
he can prove, if need be, by the members there preſent 1649. And as to 
the aggravations of the ſaid murder, the ſaid Marquis being his Majeſty's 


Commiſſioner for the time; it is no way a. relevant circumſtance to ag- 
gravate the ſame, except it had been libelled, that the ſaid commiſſion had 
been ſhown to the Parliament, which nobody can affirm; but on the 
contrary. the ſaid Parliament conceived ny had juſt reaſon to preſume 
that there could be no ſuch commiſſion for his coming againſt them at 
that time; becauſe his Majeſty, after the murder of his royal Father, very 
graciouſly had admitted their gracious applications to him. 

Like as before Montroſs's coming at that time to Scotland, and always 
thereafter, his Majefty had a Committee of the ſaid Parliament, under 
the name and title of the Committee of Eſtates of his Majeſty's Kingdom 
'of Scotland. 

As to the Defender, his alledged keeping correſpondency with Crom- 
wel in the year 1650, as the ſame is irrevelantly libelled, no deeds nor 
acts of correſpondency being condeſcended on ; ſo there was never any 
ſuch thing. And there was one named Hamilton, who vented this un- 
truth, hanged at Sterling, and at his death did declare, That the ſame was 
a moſt n; calumny; and it is not to be believed that at that time he 
would have charged his foul with a Lye; and in Law, the words of a dy- 
ing man are oraculouſly believed, 

As to the Act of the Het Kirk, the Defender (noways acknowled2- 
ing the relevancy of the ſaid article, as it is libelled) was fo free from 
having the leaſt acceflion to the ſaid Act or Declaration ; that ſo ſoon as he 
got knowledge thereof, to evidence his fidelity to his Majeſty, it is offered 
to be proved by witneſſes (for their loyalty above all exception), that 
when the firſt news came, that the Commiſſioners were about the drawing 


Declaration, and to go ſuch a length, as in freedom he could, that 
thereby he might prevent the ſaid Act, and obviate the preſſing thereof. 
But as for the other that was preſſed, he was altogether againſt the ſame, 
and dealt with the Miniſter who came from the Commiſſioners of the 
Kirk, to forbear preſſing his Majeſty therewith ; which alſo, if necd 
were, might be proved. | 

As to the eleventh article, and ſubſequent articles, becauſe the ſame are 
for deeds of compliance after the Uſurpers had prevailed and were in poſ- 
ſeſſion ; before the Defender make particular anſwer, it is neceſſary to 
premiſe in general, that it being notoriouſly known to the world (to 
the eternal honour of this Kingdom) as for that damnable uſurpation 
of Oliver, not only we were not active in eſtabliſhing the ſame, but 
according to our bound allegiance to our Sovereign, were to the 
utmoſt poſſibility of our power in arms under his Majeſty ; and other- 
ways active againſt him, and in oppoſition thereto, many loſt their 
eſtates, many their lives, and all of us our liberties: and when we 
could do no more, being oppreſſed by the force of the ſaid Uſurper, 


and Earth againſt Uſurpers, (even when their bloody ſwords were at our 
throats) he and his army, amongſt many other execrable miſchiefs, were 
alſo guilty of this uſurpation. e have ſuffered, and been only paſſive 
under that irreſiſtable force. And as this was the condition of the King- 
dom, ſo ſpecially the Defender, who as he had been moſt active and 
inſtrumental in his Majeſty's home-bringing, (which was the only ground 
of the quarrel, and for which he was looked upon by them as one of their 
capital enemies) even ſo after it pleaſed God for our exerciſe and puniſh- 
ment, to ſuffer their power to prevail over all his Majeſty's forces and 
over this Kingdom, ſuch averſion had the Defender, even ſo much as to 
live under their power; much leſs to comply actively with them; that 
after Worceſter fight, the Defender offered to Mr. David Dick, if he could 
get his company, or the company of any other honeſt Miniſter, that he 
would never capitulate with any Engliſbman, ſo long as he could ſubſiſt in 
any part of Scotland, cither in his Jands, or iſles thereupon, It is humbly 
craved that Mr. David Dick may be examined. Neither did the Defender 
ever capitulate with them, in Auguſt 1652; having before that, endea- 
voured all that in him lay, to have perſuaded thoſe of Athol, Monteith, 
and others, his neighbours in the Highlands to have concurred with him, 
that they might have jointly made ſome probable force, for reſiſting the 
over-ſpreading power of the Uſurper ; but all in vain, Likewiſe, long 
before that time, the whole forces and ſtrength of the Kingdom were ſur- 
rendered, yea, the whole Kingdom, 9 their Deputies and Repreſenta- 
tives (who met at Dalkeith, with the Commiſſioners of the Parliament 
of England, ſo called) was forced to ſubmit to their power, and accept the 
tender of the Union of this Nation with England, proffered by them. 
Neither did he at the ſaid time, in Augy/t 1652, voluntarily come in, 
and capitulate with the ſaid Engliſßh; but was ſurprized, (ſeveral Re- 
giments of their forces, horſe and foot, having ſuddenly come about his 
houſe, Where he was for the time lying deadly ſick) as can be teſtified 
by Dr. Cunningham, who was with him for the time, and is humbly 
craved to be examined thereon As alſo, notwithſtanding the ſaid 
ſurprizal, and the Defender's condition, though they threatencd (not- 
withſtanding his ſickneſs) to carry him away priſoner, yet all their 
threatening could not prevail with him, but he did abfolutely refuſe to 
ſubſcribe the articles firſt offered, which contained the tender of the 
union, and an obligement upen his part to promote the ſame, and the 
Government as then eſtabliſhed, and to live peaceably ; yea, ſuch jea- 
louſy had they of the Defender, that by his capitulation he was pri- 
ſoner upon demand. Neither during all the time of their power over this 
Kingdom, had he ever any favour of the ſaid Ergliſh, but was always 
looked upon by them with a molt jealous eye. And for evidencing hereof, 
the Defender humbly craves, that there be a commiſſion granted for 
examining of Lieutenant-Colonel Utter, (anent what was deponed b 

Macnachtan, and ſeveral others) wiz. of the Defender's ſmall aftetion 
to the Engliſh, or any other authority but the King's. Likewiſe, it is 
notorious how unjuſtly he was perſecuted before the Exchequer here 


aid Marquis, was no decree of the Parliament 1649, but of the Parlia- | 


Yor” VII. 


for the time, for payment of 4000/. Sterling, alledged to be duc for 
by-gone feu-dutics, This being the Defender's true caſe, it is hoped, 


63 8 that 


of the ſaid Act, the Defender gave advice to his Majeſty, to draw a fair 


(as a chaſte forced Virgin) we cried to God and Man, atteſting Heaven 
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that the honourable Court of Parliament will take conſideration how the 
Defender ſtood out as dong as he could, till he was prifonerz and will have 


a'different:confidexation_of Subjects under the lawful iſtrate in 
_exenciſe'ofhis .agthotitp b vor others lawfully conſtituted by him; 


and of the actions under cruel uſurpation and tyranny, the lawful Magiſ- 


trate being» forced; for his own Wr to abandon his Dominions and 


People to the Juſt and oppreſſion of the unjuſt Uſurper (who was maſter 


nat only of their fortunes and perſons; but their lives and all that was dear 


to them); and had ſor a — detained the poſſeſſion of his unjuſt 
uſurpation, and devouted the law ful Magiſtrate. Which caſe is not only 
diſfetenced by all who: write on that ſubject, but alſo Cute in the third part 
of the Inſtitutes of. the Laws of: England, cap. 10. anent Treaſon, in ex- 
pounding the Statute of the 25 Edw. III. upon the words of the Statute 
le Ruy, puts ſuch a weight upon the King's being in poſſeſſion, or one of 
the ſame, that he expreſsly affirms, the Statute is to be underſtood of a 
King regnant, and in poſſeſſion of the Crown and Kingdom; as alſo, that 
in ſuch caſes, a favourable conſideration is to be had of the actions of a 
ſubject, who was particularly noticed, and jealouſly looked upon by the 
Ufurper, for his affection to the lawful Magiſtrate and his Government. 
All which being remitted to the Commiſſioner his Grace, and the honour- 
able Parliament their conſideration, he now comes to anſwer to the ele- 
venth article: againſt which eleventh article, and all the members there- 
of, as lihelled, it is alledged, the ſaid article is general, not condeſcend- 
ing on the day or month, nor on the particular year of God, of the com- 
.mitting of the deeds therein libelled, but only alternative i= anno 1653, or 
1654, and therefore (as has been oft before alledged) the ſame is inept, 
and there can be no proceſs thereon. 2. It is not condeſcended on, nor 
cleared, which of the Acts of Parliament libelled on in the propoſition, 
this article, and ſeveral members thereof, are ſubſumed ; and therefore it 
is obſcure and general, and in that incertitude the Defender has reaſon to 
deny, that it can be ſubſumed on any of the ſaid Acts to infer the ſaid 
crime and pain. 

As to that which is firſt libelled in this article, That the Defender did not 
riſe in arms with the Commiſſioner his Grace, and the Earl of Glencairn, who 
were commiſſioned by bis Majeſly ; the Defender repeats the two exceptions 
aforeſaid, againſt the whole article, being confident this cannot be ſubſum- 
ed on none of the Acts libelled on. And further alledges, that it is not 
releyantly libelled, to infer (vel minimam culpam) againſt the Defender, far 
leſs ſo high a crime, except it were libelled, that your Lordſhip's com- 
miſſion had been ſhewed him, and he required, which was never done. 
And herein he may refer himſelf to the Commiſſioner his Grace's Decla- 
ration; and if his Grace does not remember, that the Defender ſent him 
word, ſhewing his deſire to have met with his Grace, and to have ſpoke 
with him about the buſineſs ; but had never the honour to have his Grace's 
anſwer or appointment. 

2. For further clearing, that his not joining, except he had been re- 
quired, is no crime, it is evident from the fourth Act of the firſt Parlia- 
ment 2 I. that thoſe only are puniſhable, who do not aſſiſt the King's 
hoſt, being required thereto. And Craig, page 305, ſays, that becauſe 
the King has ſo many Vaſlals, they are not obliged, nor cannot be pu- 
niſhed ; except the particular pain to be inflicted upon the away- ſtayer, be 
particularly expreſs'd in the edit, by which they are commanded to ap- 
pear. And page 36s, he ſays, that thoſe who come not, being warned by 
an edict, ſhall be puniſhed ; and page 370, he ſays, that the Vaſſals ſhould 
not be obliged to appear at any ſuch ſervices, except they be deſired ; 
which commands ſhall be proved by his Peers. Thelc edicts were parti- 
cularly required by the fundamental Law, and were called heri bona, which 
is defined by Cuyas, to be the calling and citation of the army, and is /ib. 
3. cap. 10. guart. leg. franc, to be the puniſhment of him who comes not to 
the King's hoſt, when he is called: and this aſſertion is clearly proved from 
Rague, in his Treatiſe de Fur. Reg. 74 53. Likewiſe by the ſaid Act of 
the firſt Parliament of King James I. it is expreſsly ordained, that thoſe 
whodiſobey to defend the King againſt notorious Rebels ſhall be challenged :; 

1. If they be required by the King, as is ſaid; 

2. And except they have for themſelves reaſonable excuſes. But ſure it 
is, the Defender not only was never required, as has been alledged, but 
there were even pregnant reaſons, as he humbly conceives, the which ſeem- 
ed very probable at that time. Albeit it be the duty of all his Majeſty's 
Subjects, to riſe for his Majeſty's Intereſt, in oppoſition to Uſurpers; yet 
it was not ſeaſonable, as affairs then ſtood, till either they had been de- 
feated by ſea in the engagement, that they then had with Holland, (where- 


by both the forces might have been diverted, and the tranſportation of | 


Victuals and Ammunition from England, Treland, and the parts of Scotland 
under their command, and their army in Scotland, might have been inter- 
cluded ;) or that Spain and France had concluded that peace, whereof there 
was then ſeveral reports: and thereupon his Majeſty's ſubjects in Scotland 
might have had hopes of ſome probable aſſiſtance in the undertakings in his 
Majeſty's ſervice; or that diviſion, and, in conſequence, confuſion, had 
fallen out in the Engh/h army amongſt themſelves ; whereof there ſeemed 
to be but little hope, ſo long as the appearance for his Majeſty ſhould meet 
them as againſt a common enemy, as it was. Like as it would be thought 
it ſhould have no other effect; and as in effect the event proved, that 185 
army never divided till they had no common enemy, againſt whom mu- 
tual preſervation doth neceſſitate a mutual concourie, but all at amity one 
with another. And albeit a particular command had not been abſolutely 
neceflary, (if his Majeſty had been there in perſon) yet in a juncture of 
time, .whercin ſuch a war was improbable for many l reaſons (which 
induces the Defender to believe, that there was no commiſſion granted at 
that time), which preſumptions excſant d dols; and without dole (as has 
been ſaid formerly) there can be no crime. And though he had been re- 
quired, yet could 
effect he was the enemies priſoner upon demand. 

But this is conceived only to be libelled as an aggravation of what fol- 
lowed, which is, That he joined in open h-/liity with the Uſurper's forces, eſ- 

cially with the Colonel: Overton and Twiſleton, at the lea Cobbet and 


| whom to 


i 


— 


not have been puniſhed for his not obeying, ſeeing in | 
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particular deeds of hoſtility, and therefore inept; for criminal libelling 
ought to be moſt. clear, as is affirmed by D cap. 30. rar. core. 
| num. 4. and ſhould contain all the qualities of the crime alledged commit. 
ted. Aud as to the alternative, that he joined with one or other of them, 
it is moſt Jax and obſcure, and therefore in that alſo this Dittay is ĩnept. 
And for the alternative added (at the leaſt he gave counſel) non relevat ( be- 
cauſe general}, except the counſel were condeſcended on, and that it were 
ſuch as might fall under the Acts libelled on; and the moſt that can be al. 
ledged, if the time were condeſcended on of bis alledged joining; is, that 
he was in company (it may be) with Twiſeton ; and if it was, he was on- 
Iy going along with him to General Mont (being ſent for by him, and 
that when the Earl of Glencairn was under treaty with him; if not after the 
treaty was concluded, which he conceives will not be denied), and the De. 
fender being their priſoner upon demand, by his capitulation with Major. | 


General Dean. f f pd 201 18% 
firſt, that a priſoner ſhould go in company (being com- 


It is alled 
manded} with, and to thoſe whoſe priſoner he is, is nothing like a crime, 


2. Though that had not been, yet he alledges in anſwer to that men. 


ber of the alternative, anent his furniſhing of ſeveral pieces of 7 Cans 
non to Alured, Governor of Air, viz. I hat the Defender and all that wa; 


his, or in his poſſeſſion, being under the abſolute power of the Ulurper, 


they might command him to go, or call him. where "ay would, with 
along, or to bring whatever he had to them, had it been on 
his back, had he been able to carry it: and that cannot be imputed to him 
for any crime (otherwiſe who ſhould be innocent) when ſubdued ; mutt 
they not give to their enemy of their goods, whateyer he will have? And 
who in Scotland ſnould be innocent? Behoved not all to bring them; that 
is, in effect, did they not take what they pleaſed? But as for voluntary go. 
ing, or joining in action with Twifet-n, or any of the others named in 
their ſervice, the Defender abſolutely denies the ſame. - 
| Jtem, For his taking and relieving priſoners, non relevat, except the pri- 
ſoner was ſpecially condefcended on: ſpecially relieving of priſoners is no: 
releyant to infer any crime, but on the contrary is a good office to the per- 
ſons and parties ; except it is libelled that he, as an Officer under the Eng- 
li ſervice, took and relieved priſoners, which can never be made appear, 
whatever the ſame might import. But the truth is, the Defender meddled 


with no ſuch things; and the Defender ſhall truly relate the point of fact 
which he conceives hereby to be meant, which is as follows: The D-fen- 


der hearing that his Iſle and County of Roiſnaith was pillaged, and going 
up the river Clyde, the boat wherein he was being e by another 
boat; and the Defender having aſked what they were ? they alledged they 
did belong to the Earl of Glencairn, but could ſhew no warrant ; and there- 
upon the Defender having ſome ſuſpicion that they were rather robbers, 
than ſoldiers belonging to the Earl; and fearing that General Mint, whom 
the Defender was then going to, and whom he had never ſeen till that 
time, might get notice thereof, and make uſe of the ſame as a ſnare ; the 
Defender adviſed them to ſecure their money and arms in the hands of one 
of his ſervants, upon aſſurance that the ſame ſhould be delivered to them, 
after he ſhould be certified what they were; and thereafter recommended 
them (fearing to incur the danger of a private abr to the Garriſon cf 
Dumbarton, not under the notion of ſoldiers under the Earl of Glencairn, but 
as common Delinquents for injury done to the Cduntry. And at his re- 
turn after a few days (being tender that they ſhould incur no danger) pro- 
cured their releaſement, and their names were never enrolled as priſoners 
to be exchanged; and according to his promiſe, he cauſed. to be re-deli- 
| vered their money and arms. 
As to the following member of that article, viz. That the Deſender took pay 
| from the Uſurpers, for a company of Scots under them, and in their ſervice : 

Adhering to the ſeveral exceptions againſt the relevancy of the propoſi- 
tions of the Dittay, and exceptions againſt this whole article, in the begin- 
ning of the anſwer thereto; ſpecially that it is not condeſcended, under 
which of the Acts libelled on this member is ſubſumed, till which be done, 
the Defender has reaſon to deny that it falls under any of them. Neither 
is it relevantly libelled, to infer any crime, unleſs it had been ]ibelled, 
that the Defender, having commiſſion for that pretended company for the 
Engliſh ſervice at that time, had levied that company, or enrolled their 
names as a formed company, under the Engliſh and their Regiments, and 
engaged them to the Commonwealth and their ſervice ; becaule thele are 
required in a ſoldier in any ſervice. 

1. That he be relatus in numeros, that is to ſay, inrolled, per lex cod. 42. 
J. de Teft, milit. | 

2. Ut 7 Sacramentum, that is, that they gave the oath, ex milit. 11. 
F. cod. & Peget. 2. cap. b. or that the Defender had imployed them in the 
Engliſb military ſervice, or in execution of their orders, all which the De- 
fender abſolutely denies; they never having been inrollcd, given any oath 
or engagement, or imployed in their ſervice, as is ſaid. 

But on the contrary, and the truth is, there uſed to be in the ſaid ſhire, 
and all other places in the Highlands in broken times, watches to keep off 
depredations, maſterful reifs, and other oppreſſions amongſt the country 
people themſelves and their neighbours in ſuch times. And accordingly, 
in the year of God 1653, or thereabout, the {hire of Argyle not being able 
to entertain their watch, and pay ceſs alſo, (not being as yet well planted 
after the burning) General Monk was prevailed with, to help to entertein 
the ſaid watch (like as at the ſame time, alſo ſeveral other ſhires bordering 
upon the Highlands, as Inverneſs, Perthſhire, Aberdeenſhire, Sterling, Dun 
barton, all of them had watches at the ſaid times, and allowance therefore 
from General 141+), who within two months did withdraw the ſaid allow- 
ance from the ſaid watch of Argyleſbire, becauſe they refuſed to engage 
azainſt thoſe that were then in the hills, under the Defender's ſon and 
others, whom the ſaid General Mont alſo alledged they favoured ; and 
thereupon withdrew his help and allowance for the ſaid watch, and ſp 
of the Defender what his Grace pleaſed. 

And to evince that this was nothing but a watch, the men were not in: 
formed company, but ſeveral Gentlemen in the ſhire had the ordering of ſe-· 
veral numbers of them at convenient and needful places of the ſhire, with 


_— 


— 


wiſleton, at the eg Twiſleton, when he was in the Highlands, and in op-; proportionable entertaiament, and without ſubordination as ordinary ſol- 


poſition to the ſaid Earls. 
It is anſwered, 1. This member is general, not condeſcending upon the 


diers ; all which is notorious, and, if need be, the Defender offers to prove- 
And the Duke of A bemarl: it is hoped will remember, how much * 


be was, that the Defender would not engage the (aid watch againſt the 
aid Lord Lern- and his parties ; and what prejudice he did ſtill entertain 

zink the Defender upon the ſaid publick account. As alſo Colonel Ro- 
if Talburn, when the Lord Lorne and Kenmure went to Tentyre in the year 
65 be ſaid Lilburn, immediately upon the notice thereof, having come 
wen confiderable party of the Znglih army to Dumbarton; and ſent to 
we Defender to meet him, and to go along with him in Argyle towards. 
Tee; if the ſaid Colonel does not know and perfectly remember; that 
we Defender ſhunned the meeting, and would not goz whereupon he re- 


turricd back with the forces, after he was at the length of Lochlomond; 


Hereupon the Defender humbly craves that he may be urged to declare. 
Agalſo that the Counteſs of Balcarras may be examined, if the Defender 
did ot aſſiſt her and her huſband, in their paſſage through Argyle/hire, as 
they were going to a meeting at Finlarig for the buſineſs in the hills, in the 
year 1653. Neither can it be alledged, -that the Defender or any of his 

e did the leaſt prejudice to 1 perſon or party that proſeſſed to be for 
his Majeſty's ſervice; albeit if he had been ſo diſpoſed, he had, and might 
have had ſeveral opportunities to have done the ſame. 

As For the member following, That the Defender called the actings of his 
e' forces againſt the Uſurper, retellion : 

It is molt general, neither condeſcending on time nor place, and there- 
fore irrelevant and inept ; but when condeſcended on, he nothing doubts, 
but that it ſhall appear he ſpoke no ſuch things, nur had he ever any ſuch 
conſtruction thereof. 

As to the laſt deed in the ſaid article, That the Defender in anno 1654 
took up:n him power to bring off ſuch as were in that ſervice, and to give remiſ- 
frons therefore, and particularly to John Macdowgall : 

It is general, neither condeſcended on time nor perſon brought off, and 
therefore inept and irrelevant. And if it be meant only of the perſon named, 
viz. John Macdowgall of Dumolich ; it will never be made out that he was 
in that ſervice, when the Commiſſioner his Grace and the Earl of Glen- 
cairn were in the field; nor that there ever was a remiſſion granted by the 
Defender to him, or any other, in relation to that ſervice. 

As to the twelfth article 1 firſt member thereof, anent 1 8 
countenancing and aſſiſting, by his perſonal preſence, the tyrannical and treaſon- 
able Praknibeg 4 1 ichard the Uſurper — Protector of his Majey's do- 
n nions, at the Market Croſs of Edinburgh and Dumbarton: 

The Defender is ſo notoriouſly innocent of this member of the article, 
that he 2 w. th much confidence (in place of all other defence) ſimply 
ceny its 
han where he is to propone his defence of alibi, that there month and day 
muſt be condeſcended on, whereof none is condeſcended on in this mem- 
ber of the article; and till this be condeſcended on, it is inept, and the 
Defender ought tobe aſſoilzied therefrom. But the days of the ſaid Procla- 
mation at Edinburgh and Dumbarton being condeſcended on ; the Defender 
offers him to prove, that during theſe days he was alibi, and neither at the 
city of Edinburgh nor Dumbarton all theſe days. 

As to the ſecond member, anent the Defender's procuring himſelf elected a 
Commiſſioner for the ſhireof Aberdeen; and accepting a Commiſſion from them, 
to Richard's pretended Parliament, and ſitting and voting therein as a Member 
of his pretended Houſe of Commons : 

That the Engliſh uſurpation was one of the moſt horrid uſurpations that 
ever has been in Europe, againſt al! divine and human Law, againſt the 
moſt uncontroverted right of the moſt illuſtrious of Kings, our dread So- 
vereign, and his maſt Royal Father of eternal, glorious memory, which 
none of common ſenſe or honeſty will controvert. Next, the ſaid Uſurp- 
ers having nothing but an unparalleled, unjuſt de:ention of that power, 
whereunto no mannerof way they had the leaſt right to, or any title what- 
ſoever ; but in place of a title, armed violence and force: the only mean 
(for title they had none) whereby they both de facts attained, and violently 
detalned that poſſeſſion unjuſtly, of that power whereof the only right 
was, and poſſeſſion ought to have been our dread Sovereign's : Whoſoever 
by arms, counſel, or otherways, aided or abetted that armed force, in eſta- 
bithing de facto, of the power in the perſons of the monſters of men, and 
ſo in ſetting up of that abominable uſurpation ; that he is guilty of the 
higheſt Treaſon, is heartily acknowledged. But the Uſurpers having 
treaſonably thruſt their and our Sovereign, his Majeſty, from all poſſeſſion 
of his ju't right, and having taken upon them the ſupreme power; and 
being poſſeſſed (though moſt unjuſtly) yet moſt peaceably therein, and kee 
ing the ſame by force, as they had taken it; the caſe then became moſt 
ſingular, as to what the poor oppreſſed ſubjects under their force might 
do, hoc rerum /tatu poſito, in this ſtate of affairs, wherein the Uſurper had 
treaſonably put them. Lucklama, a moſt acute Juris Conſult. Ecclog. 6. 


 membran. in L. 3. de Officiis pretorum obſerves, learnedly, that Diſtinctio 


fieri debet inter per ſanam ejus qui Magiſtratum gerit (cum tamen jus ad Ma- 
giſiratum nen habeat) & ipſum Magiſtratum quem geſſerit ; perſona enim ejus 
et privata, hic publicus; & in publicis non tanta per ſonæ quam utilitatis hic 
pribiice fabenda eft ratio, ut enim tutela, ait Cicero, p. 1. Offic. Sic pro-urato 
reipub, ad utilitatem earum qui commiſſi ſunt, non ad eorum quibus commiſſa ge- 
renda , & ſapientes definiunt nihil aliud eſſe imperium niſi curam rei ali- 
eng, ut ait Ammianus  arcellinus lib. 29. that is, it ſius reipub. So Luck- 
lama diſtinguiſhes betwixt the perſon of him who unjuſtly de facto attains 
the Magiſtracy (whoſe perſon is ſtil] but in effect private, and in the caſe 
of uſurpation, a Traitor), and the Magiſtracy which he carries, which is 
publick. 


Likewiſe, it ſhould be diſtinguiſhed betwixt acts concurring with the 
Uſurper, transferring de facto in his perſon the power he uſurps, (which 
are treaſonable againſt the lawful Sovereign) and acts, whereby the op- 
preſſed ſubjects make uſe of the power now uſurped; wherein the utility, 
not of the Uſurper, but of the ſubjects, is reſpected, as Lucklama obſerves, 
ubi ſup. And then Grotius, lib. 1. de Jure belli & pacis, cap. 4. num. 15. 
ſpeaking ge invaſore imperii, of an unjuſt invader, while his poſſeſſion re- 


mains unjuſt, ſays, the act of power is binding for the good of the Com- 


monweal; and becauſe it is probable the lawful Governor's will is, rather 
the Uſurper's command ſhould be obeyed, or take effect, than that Laws 
and Judgments ſhould fall in confuſion in their terms; Ręſlat ut de inva- 


ut he will do no more for defence and clearing of his innocency, 


fer High-Treaſon. 


ö 


(414) 


are imper it videamus nunc pafiquam longa poſſeſſions tel pacto jus nattus of), 
— durat in juſt de cauſd, & gurdem dum poſfidet atFus 4 
guos exercet vim habere poſſunt obligandi, non ex _ | mw quod nulltim, ſed ex 
es guod omnino probabile fit, eum qui jus imperundi habet fove eft Populus ipſe, 
frve Rex, frve Senatus, fe malle interim rata oe ut imperat quam 22 
ſub tali 5 indici confuſſonem. And 2 who is one of the 


Authors Grotins cites upon the place, ſays, in the place cited, viz. Lib. 2. 
de Fuftitia & Jure, cap. 29. dub. 9. F. 35. That Tyranni uſurpatione poteſ- 
tatis mandatis obtemperandum propter bonum commune; which is, that the Ty- 
rant and U ſurper is to be obeyed, even from the law of nature, ſor the 
publick good, in ſuch a ſtate of affairs; and adds, aliogue omnia ent plena 
latrociniit & furtis; that is, all would be full of robberies, thefts and confu- 
ſion, in that ſtate of affairs, becauſe of the U ſurper's force the uſe of no 
other Government can be had. So that the neceſſity of the benefit of Go- 
vernment for the good of the ſubjects or common- wealth, eſpecially in 
what reletes ad reipublice flatum, in things neceſſary for the ſtanding of 
the common-wealth, or to evite the ruin thereof; and the interpretative 
and preſumed conſent thereupon of the Prince, who has the right to the 
authority which the Uſurper has uſurped, but is excluded by the Uſurper 
from benefiting the ſubjects by it himſelf for the time, are the two grounds 
whereupon the making uſe of the power now in the hands of the Uſurper 
is founded, as is ſaid. Whereupon it is ſubſumed, that in our cafe the 
Invader and Uſurper Oliver having violently taken upon him the power, 
after he had put his and our Sovereign from the poſſeſſion thereof, oppreſſed 
by his armed force this Nation, and amongſt others the defender; and O!j- 
ver heving kept the poſſeſſion all his time, and Richard continuing the 
ſame, the benefit of that power, which now he had uſurped, and whereof 
he was in poſſeſſion, was, as always it is, ſo neceſſary for the ſtanding of 
the common- wealth, that without it men become but as fiſh in the ſea, 
the leſſer a prey to the oppreſſion of the great: but eſpecially, the ſaid Ri- 
chard having called a pretended Parliament, and commanded the Shires to 
ſend Commiſſioners thereto. Meetings” and Repreſentatives of the Na- 
tion, as they are of great uſe at any time, for treating common affairs of 
common conſent, ſo tranſcendently at that time, for moderating the arbi- 
trary tyranny of a Uſurper ; and that not being able to expugn his force, 
they might by ſtrength of common-counſe] overcome and perſuade his 
reaſon to things abſolutely neceſſary for the ſubſiſtence, at leaſt for the pre- 
venting the ruin of the whole body of the Kingdom, and of his Majeſty's 
Lieges therein : as was the ſtopping that miſerable union, which the de- 
fender knew that it would be, as it had been before, at even other Parlia- 
ments, ſo, at that, ſtrongly attempted, as indeed thereafter it was. Which 
union was that vortex wherein our Religion, our ancient Government, 


monarchick in his Majeſty's perſon and family, and the intereſt of the no- 


bility and our liberties were wholly ſwallowed up; and under pretext of 
being united, we were really enſlaved to that pretended Common- wealth. 
The eaſing, if they could not perſuade him to the taking off of the main- 
tenance and ceſs, (which upon Scotland was ſixtuple more than the propor- 
tion of England, and in itſelf ſo heavy, with the exciſe and other publick 
burthens laid by the Uſurper on it, that more was exacted in one month, 
than his Majeſty's royal Predeceſſors would have impoſed or taken of tax- 
ation for an age, ſo that the Country could not ſubſiſt under it;) as alſo 
taking off ſome of the forces under which we were kept in bondage, if 
that at leaſt could have been obtained: The preventionof the alteration and 
change of our whole laws, which was vehemently threatened, yea, and in 
general the confounding, and, dolo optimo, circumventing and defeating 
of the counſels, by which the event proved, it was more hopeful and eaſy to 
overcome that force, than by _ or power. And as the liberty of the 
eleCtion of the members in England, at the time of Richard's Parliament, 
made it ſerviceable to his Majeſty in it, and hopeful to all his Majeſty's 
friends and loyal ſubjects, ſo was it no ſmall encouragement to the de- 
fender to go there for the ſame end : And at the meeting in the Committee 
of Scots Hein, and ſeveral other meetings, when they were upon the de- 
bate of the ſaid union, the defender, on purpoſe to ſtop the fame, did pro- 
pone, that there could be no union, except it were agreed, that we might 
enjoy our Religion in Scotland without alteration, as it was eſtabliſhed by 
our own laws: and that we might be ruled and judged according to the 
ſame Jaws, and except our ceſs were proportioned according to theirs in 
En land. All which concerns the defender knew would never be grant- 
ed, and were indeed ſo utterly improbable at that time, that the propoſition 
thereof was conſtrued for no other end, than for the end aforeſaid, to ſto 

the ſaid union: likewiſe it did fo well ſucceed, as in effect it did obſtruct 
it, as the ſeveral perſons of quality that were preſent can, and, if need be, 
will declare. And at that meeting, the actings and uſurpation of the 
Uſurper Oliver, and the oppreſſions of that army were of purpoſe much 
called in queſtion, to make that government and them odious, which ac- 
cordingly happily followed; and ſuch a breach and confuſion amofigft 
them was made, that their affairs thereafter could never come to any con- 
ſiſtency, which made conſiderably and evidently a way to his Majeſty's 
happy and glorious Reſtauration. To all which joining, that the call and 
command of the armed force has parentis neceſſitatem, a neceſſity of obeyin 

lying upon perſons under their power; it will follow from what is alledged 
out of theſe above-cited Authors, founded ſtrongly on reaſon, the defender 
in that ſtate of affairs had neceſſity and ſome obligation to go and eſſay 
what could be done by counſel, wiſdom and prudence, ſince now there 
was no ſtrength nor might left, effectuate for the ſtanding ; at leaſt, to 
evite the ruin of the Country, in the particulars above-mentioned, and 
others of that nature; at leaſt, the defender, as all of us, was under their 
force; and for eviting of his own and the Country's ruin, habuit parentis 
neceſſitatem : and by conſequence there was no deſign of treaſon therein, 
but by the contrary moſt loyal intentions, upon good ground of hope, and 
very probable appearance. And therefore it is hoped the Commiſſioner's 
Grace and the Eſtates of Parliament will not find this member relevant 
to infer ſo high a crime againſt the defender; hoc maxime attento, that be- 
ſide publick ends, it was even a neceſſary ſelf- preſervative act ; for the 
Defender had ſeveral other things of perſonal intereſt ; as that they had or- 
dained him to pay to them about 4000. fterling, for alledged feu- duties, and 
in time coming ſo much, that both joined, he was not able to bear, and if need 
. be, 
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be, it is offered to be proved, and that he was moſt rigorouſly perſecuted for 
the ſame; not only threatning to uſe real execution againſt his Eſtate, but 


- alſo to impriſon his perſon. 


"a For eviting whereof, he was behoved to go at that time to London, and 
could not haue his perion ſecured from arreſtments there; but by going in 
commiſſion: And it is known that his Majeſty is ſo gracious, as in not a 
few, to excuſe what they did of that nature, to evite though but their own 
perſonal ruin, not imputing it to unfaithfulneſs in them at ſuch a time; 
according to whoſe glorious and imitable example, it is with much con- 
fidence boped, that the Commiſſioner's Grace, and honourable Eſtates of 
Parliament, will have a favourable conſtruction of what the defender did in 
that particular, being neceſſitated thereto both for publick and private 
intereſt; without any deceit or fraud, either in the intention or event, 
there being nothing at that time, while the defender was there, done, for 


confirming the uſurpation, or excluding his Majeſty's Intereſt. 


Likewiſe it may appear, that it was only the concourſe both of publick 
and private intereſts and neceſſities aforeſaid, that moved the deſender to 
go at that time; becauſe, though he was deſired oft- times before to go, yet 

e ſtill refuſed till then: He was one of the laſt that went to that, being 
the very laſt pretended Parliament under their power; not till long after 
that commiſſioners had gone for the Nation for ſeveral years, and that all 
had ſubmitted to their conſtitutions, and were of neceſſity made uſe of as 


laws for the time. 


As for the aggravations of this member, and to the firſt, That becauſe 
of the defendant's nobility, he was incapable to have been elected, at leaſt 


might have refuſed : 


t is anſwered, That it is notorious, nobility was not then reſpected at all, 
nor was any ground of excuſe, the meetings to the elections being com- 
manded.to all, as heretofore (and ſo noblemen and others heretofore met 


promiſcuouſly through all the Nation) as is notoriouſly to all known. 


And whereas it is libelled, That he had not his reſidence within the 
Shire; it ought to be repelled as irrelevant, becauſe it is true, and was 
known to the Ufurpers, and their Miniſters and underlings, that he had 
land within the ſaid Shire, and that conſiderable. Sc that he could not 
decline the ſaid employment without prejudice, the will and luſt of the 
Uſurper at that time being uncontroulable, and tied to no rules of law or 


juſtice. 5 N 
: And whereas it is inferred, That ſitting and voting in that pretended 
Parliament, he acknowledged his Majeſty's power and intereſt to be in 
the Uſurper's perſon : It is anſwered, 

1. He acknowledged the ſame no otherwiſe but as all the kingdom did, 


to wit, de fatto, for de facto the Uſurper had taken or poſſeſs'd himſelf of 


the power; as his Majeſty is pleaſed to ſpeak of it in his proclamation 
anent commerce with Portugal, in Oober laſt, and had obtained the ſame 
for along time: But neither thedefender, nor any other loyal ſubject, ever 
did, or will acknowledge, that de jure the ſame belonged to him, or that he 
had any juſt right or lawful title thereto : as alſo Leſſius ſays in the above- 
written place, ſpeaking of them that ſeek from Uſurpers that uſe of Go- 
vernment; whereunto, he ſays, they are holden in and obliged, once 
taking on them the Government, (though ſinfully and unlawfully) they 
ſeek the benefit of it, ſays he, not abſolutely, but under a tacit condition, 
'viz. if the Uſurpers will take upon them the Government: Petunt, ſays 
he, ſub tacita quadam conditione, ft velit ſe pro principe gerere ; ſpeaking of 
the Uſurper. And that the Uſurper would not give the uſe of the power 
he had taken upon him, but in the 1 he pleaſed, was his crime, which 
he continued during his uſurpation. In reſpect of all which, it is humbly 
craved, that the defender may be aſſoilzied from the crime of treaſon, libel- 
led thereupon. | 
Like as for the defender's further clearing in this particular, it is hum- 
bly defired, that certain miniſters and others above exception, whom the 
defender ſhall condeſcend on, may be examined, if after his return from 
England, in anno 1658, he did not expreſs with great joy his hopes, that 
buſineſs in England did tend toward his Majeſty's advantage. 
lem, That a commiſſion be directed for examining Sir Anthony Aſhley 
Cowper, and ſeveral other Engliſhmen above all exception ; how the de- 
fender expreſs'd himſelf in private anent his diſaffection to that uſurpation, 
during his being there the time of the ſaid Parliament, even though to his 
very great hazard at that time. | 
tem, That certain perſons, upon whoſe names alſo he ſhall condeſcend, 
may be examin'd, if the defender to their certain knowledge, at the time of 
Sir George Booth's riſing (which fell out immediately after the defender's 
return from the ſaid Parliament) did not put himſelf out of the way, being 
informed that he was to be ſecured, and thereupon delay'd his journey to 
Caithneſs, and fo be the readier to have laid hold of any opportunity that 
ſhould have offered for his Majeſty's ſervice and reſtitution ; that time be- 
ing the moſt probable that ever offered after Moregſter fight. 
As for the precept of tweive thouſand pound ſterling, which is alledged 
the defender got from-the Uſurpers ; 
It is anſwered, The defender did indeed obtain a precept, but not as a re- 


ward of any ſervice (which he never did, nor deſired to deſerve from them), 


but for what they had wrongfully intromitted with, of the half of the ex- 
ciſe of wine and ſtrong waters, whereunto the defender had right by Act 
of Parliament, before they had any power in Sc:tland. 

And as to the thirtcenth Article, firſt, for the whole Article, it is not 
conſented on what Act of Parliament the ſame, conſiſting of three dif- 
ferent members, is ſubſumed; and till it be condeſcended on, there can be 
no proceſs thereupon. 

And as to the firſt member thereof, anent the words alledged ſpoken at 
Tancrary : 

I. 6 is condeſcended on, and therefore the libel in that part is inept 
for the reaſons afore- mentioned, for which a criminal dittay ought to be {| pe- 
cial in the time, at leaſt year and month. 

2. Whereas it is libelled, he rebuked the Miniſters for praying for the 
King, in the words libelled, or ſome ſuch like words ; non relevat as to the 
miniſters, except the perſons were condeſcended on, whom he rebuked. 


28. Proteedings againſt the Marquis of Argyle, 13 Car. II. (416 

not ſuch-like, as he would, if any words Ever he ſpoke were condeſcendy 

on; for the truth is, he never ſpoke any ſuch words; and was fo 

from rebuking any for praying for the — + Majefty, that after the defeq 
Ee 


2 (which is the general time lihelled, wherein he ſhould have te. 
buked the miniſters for praying for the King), he himſelf cauſed continua 
praying for his Majeſty both in his Pariſh-Church and Family, yea even in 
preſence and audience of the Eng/ih when they came there, though it wa; 
to his great hazard ſo to do. | 1 8 5 
As to the ſecond member anent the words libelled and alledged to hay 
been ſpoken by the defender at London, That he wondered how the people 
ſhould be ſo mad as to call home a family whom God had rejected, and would 
never reſtore ;* or ſome RNs wwbeds 8 Do | 
Firſt, This is alſo general; neither time, that is, year nor month, nor pat. 
ticular place, condeſcended on. 
Secondly, It is libelled, That it was in the preſence of perſons of 
quality, they ought to be condeſcended on. BE, 
Thirdly, In 70 far as it is libelled the ds fender ſaid, The people were mad 
to call home his Majeſty; it is general and inept, not condeſcending what 


people, and what was the occaſion; if there was any motion made of calling 


home the King, whereupon that ſhould have been ſpoken, and among 
whom it was. And Dambaud, cap. 30. prax. com. num. 4. and others, ſay, 
A criminal dittay ſhould be moſt clear, and contain omnes criminis patrati 
qualitates, lib. 30. F. de accuſ. and Bart. and others, ibid. that it ſhould 
contain all the qualities of crimes alledged to be committed. 

Fourthly, Some ſuch-like words non relevat, except the words were ſpe. 
cially condefcended on: which if they were, the defender would alledge and 
evince they were no-wiſe ſuch- like: for the truth is, he never ſpake any 
ſuch words, but on the contrary did all that he could there to make way for 
his Majeſty's happy Reſtauration; as has been at length cleared before. 

And was a very ſuſpeQed perſon, in ſo far as in the year one thouſand fix 
hundred fifty- ſeven, Cliver was ſo jealous of the defender, that he com- 
manded him to ſtay at London, and not to return to Scotland, till his affairs, 
as he was pleaſed to expreſs, were ſettled, So that not without great diffi- 
culty, by the mediation of the Lord Broughil and Charles Fleetwood, he ob- 
tained his liberty: Whereupon the defender deſires the ſaid Charles Fleet. 
wood may be examined, which he alſo deſired at London. And not only 
was ſuſpected, as odious to the Engliſh for his known affection thereunto, 
as is notorious, and has alſo before been expreſſed. 

As to the third member of the ſaid article, anent the alledged ſpeech in 
Maftertonne's ; | 

1. Neither the year nor month condeſcended on, and therefore general as 
to the time, and inept. 

2. Asto the firſt member thereof, That he would own any thing he had 
done; ; | 

Firſt, It is exceedingly general, and not relevant ; except what were the 
things he had owned were ſpecially condeſcended, and what time, year and 
month: It is an unperalleled generality, and therefore till made ſpecial, no 
proceſs thereupon. 

Secondly, It can import nothing in common ſenſe, wherein to own a 
thing is to acknowledge it for a man's own ; but what he had acknow- 
ledged to be his own, whether word or deed, he would yet acknowledge ; 
which is an expreſſion of ingenuity, and no crime: And this being the 
received ſenſe of owning, the word cannot be ſtrained to any other ſenſe ; 
or if occaſion ſhould be taken ſo to do, and that another ſenſe could be put 
on that expreſſion, yet being more interpretatio capienda eft, the moſt uſual 
interpretation is to be taken, Perd. ea que S. I. 1. F. de reg. juris, as be- 
ing both juſteſt and ſafeſt by that law. And in ambiguous ſpeeches, or 
ſuch as may receive two ſenſes, every man is the beſt expounder of his 
own mind, and his interpretation ought to be admitted, per leg. in ambiguis 
F. de reg. juris, and other laws. But the ſenſe aforeſaid is fo plain, that 
there is no place for caption. 

As to what follows in the ſaid member, That if what he had owned or 
done were to do, he would do it again, albeit he had known that all that has 
been would have come. 

1. As to what is alledged againſt the firſt part of this member, That this 
is exceedingly general as to the time and month he ſhould have ſpoken it cn. 

2. As to what the things are that he would do if they were to be done, 
and that time the things were done, or owned to be done, or that the ſaying 


that he would do if they were to do, is a crime, 

. What were thoſe things in particular that are underſtood, or may be 
ſubſumed under the general of all things that have come to paſs ; where- 
upon it may be inferred, that that were a crime for the defender to have 
ſaid, that notwithſtanding of them he would do what he had done, if that 
were to do; and therefore the libel in this part of the member is alſo gene- 
ral, obſcure and inept. And toevincethe ineptitude of this generality, ſup- 
poſe the defender were thus indicted; You are indicted for all that you 
have done the times by-gone, preceding your being in James Maſtertonne's 
houſe, after your coming for London : were not that dittay without all 
controverſy irrelevant? Then is it not alſo irrelevant to be indicted for 
owning in general that he had owned, or ſaying in general, that he would 
do that he had owned during that time, if that were to do again, without 
any farther particular condeſcendance ? | 

Like as, 4. There is a very clear, obvious and benign ſenſe theſe words 
may have, (if ever he ſpake, as he truly never remembers that he ſpake any 
ſuch words) that if it had been poſſible that times could have returned, 
and actions to be done under the ſame circumſtances and repreſentations 
they had then, it is probable theſe ſame might be the defender's actions again, 
though he had known what had come thereafter, not having connexion 
with, or neceſſary dependance on theſe actings, each does not ſo much as 
import his preſent thoughts or approbation thereof, but is very conſiſtent 
with a preſent diſapprobation of the ſame. And is it not ordinary to ſay, 
that if ſuch times were as have been, or ſuch motives or circumſtances of 


actions as have been, that it is very like I would be engaged in them 


as well as others, or as I have been myſelf; and yet to ſay with 
great conſiſtence I ought not ſo to do, like as truly it is known, 


3. Non relevat, ſome ſuch-like words; ſome ſuch-like being moſt gene- and if need be, is offered to be proved, that the defender, on the 
ral, except the words were particularly libelled, alledged to be ſuch-like 
whereby the defender might adviſe his defences, and alledge why they were 


4 


| juſt contrary, had ſaid to one of Cremuel's Councillors, and to 


many other famous Gentlemen, that things had been done wherein Y 
woul 
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N have been very far from engaging in, if he had ſeen what followed, 


— ich was the product of the corruption of evil men, that had abuſed what 
was well-antended, for. accomplithing of their wicked ends, and (till they 


brake forth and could not be refiſted) unknown defigns. And the Defender 
3 rapienda eff oc 755 que benignum prebet reſbonſum, L. Napiend. 
168. F. de reg. juris: That is, any occaſion ſhould be even taken, as it 
were, though there were ſome violence done to the words for a benign inter- 
pretation; and therefore by all means that interpretation of the words that 
may ſeem to infer a crime ought to be eſchewed. Or if the word might be 
drawn to any other ſenſe, yet in dubiis benigniora preferenda fant, as bas been 
fund, in ſpeeches dubious, the moſt benign ſenſe is to be preferred, pret. 

56. F. de reg. juris; or where words are obſcure, or may ſufter two 
ſenles the party's own interpretation is to be taken as the beſt interpre- 
ter of his own mind; Per ea que ,. 1. F. de reg. juris. And edia ſunt re- 

gende, favores ampliandi; what is odious, (as that which may infer a 
crime againſt any) ſhould be reſtricted, and favour amplined; and in ge- 
neral, the Judge is always to be more inclined to abſolve than condemn, 
and fo conſequently take the ſenſe. that mr I: rather than that which 
may condemn, Leg. Corianus F. de oblig. & 47. at. 

5. The Doctors ſay, that voluntas & propoſitum delinguentis diſtinguunt 
nora per legem expreſſam, leg. qui in jur. 53. F. de furti; in pre. that 
is, the will and purpoſe of him that commits a crime, diſtinguiſh- 
eth it; but vellertas, or voluntas inefficax, as it is called, not a will, 
but a would, is no purpoſe to do, and can be the cauſe of no crime; 
eſpecially being about things paſt, and qualified with an impoffible 
condition, if things already done were to do, which is altogether im- 
poſſible, that a deed done can return to have a new N and ſo to be 
done. And even there is ſome preſumption of that miſtake may be in 
this, from the place libelled, in which it is alledged to have been ſpoken, 
it being ſuch as it is not improbable, that men may be very apt to fail 
both in judgment and memory, and ſo both wrong themſelves and miſ- 


conſtrue others. And as for the aggravations that follow, that by ſpeak- 


ing theſe words the defender took upon him by outward ſucceſs, to give 
J upon the ſecret Counſel of the Almighty: 1. As it is in no wiſe 
true that the defender ſpoke any of the words libelled; ſo this does, as he 
humbly conceives, in no wiſe follow upon the words immediately going 
before, alledged ſpoken in Maftertonne's, viz. That the Defender owned 
what he had done, or would do the ſame if it were to do 175 ; for that 
is not any judgment given of any hidden counſels of the Lord's, but an 
expreſſion at moſt of his own actions. And as for the words before theſe, 
albeit he had been fo preſumptuous as to ſay them, as he bleſſes the Lord 
he never was, yet it is not libelled, that any thing that is therein alledged 
to have been * achnby either at Innerary or London, was ſpoken or inferred 
from Providence and ſucceſs. For the Defender bleſſes the Lord, he has 
been otherwiſe taught than to uſe, or rather to abuſe ſo Turkiſh an argu” 
ment, and which the Lord has by his Majeſty's happy reſtoration ſo ſig- 
nally refuted. | 

And as tothe laſt aggravation, that the Defender thereby hardened others, 
ſuch as otherwiſe were not ill diſpoſed, in their wicked courſes towards 
his Majeſty ; it is indeed a ſad reflection upon others herein aot called. 
However, 1. It is ſo general, both as to theſe others and their courſes, that 
it cannot, and the Defender hopes it ſhall have no wenght eſpecially 
conſidering that, 2. The Defender oppones his defences before alledged, 
againſt all the members of this Article; whereby it is clear, that as they 
are libelled, they can infer no ſuch thing, in reſpect of all which the De- 
fender ought to be aſſoilzied alſo from this Article of the Dittay. 

As to the laſt Article, 1. It is not condeſcended under which of the Acts 
of Parliament libelled on, it is ſubſumed; and till then, it is ineptly libel- 
led, and there can be no proceſs thereupon. Moreover, the Defender has 


the teſtimony of his own conſcience, yea, and of an higher, that nothing 


libelled therein is true. Albeit if he had ſaid, that theUſurper's hazard was 
great from his Majeſty, and if his Majeſty's deſigns took effect they were 
ruined, the ſame were notorious truths, and it ought to have been fo; that 
is, it ought to be, and it was good, they were in hazard from his Majeſ- 
ty's deſigns ; and it was moſt juſt that his Majeſty's deſigns ſhould take 
effect to their ruin. And what crime could be in fo ſaying, he can- 
not apprehend ; however, he never ſpoke any ſuch words to Cromwel! or 
Ireton, which Ireton he never ſaw with his eyes; and did far more abhor 
the leaſt thought of giving counſel to challenge, or queſtion his late Ma- 
jeſty upon his precious life; and his innocency ſhall reſt confident, abſo- 


lutely to deny the ſame. | 4 
And as to the laſt part of this Article, whereby it is libelled, that in an- 


10 1649, in face of the Parliament then ſitting, he told, that the Uſurper | 
+ Cremwell had told him, that England and Scotland would never be at 


peace till the King were put to death ; the Defender adheres, as to this 
part, to the general exception againſt all this Article. 

That it is not condeſcended under which of the Acts of Parliament 
libelled on it is ſubſumed, til! which be done, there can be no proceſs ; and 
if it be intended that it-be ſubſumed under the 43d Act, 2 Parl. Jam. I. 
and the 134th Act, Parl. 1. and 1oth Act and 1oth Parl. and 205th Act, 
14th Parl. K. Jam. VI. all theſe Acts, as both by their titles and tenours, 
and by Steine in his Index on the words Leaſing-makers, appears; and 
it ſeems by their conjunction in this libel, they are underſtood alſo therein 
of lying and ſlandering his Majeſty and his Progenitors: and the words 
libelled though very horrid, yet ſeem to be of another nature. And 2. To 


that AR 205, Parl. 14. Jam. VI. wherecn only any thing can be ſub- 


ſumed againſt him for concealing and not apprehending ; I. It is general 
as to the time when Cromwell ſhould have told it ro him, and therefore 
inept till the time be condeſcended on, which muſt be; eſpecially ſeeing, 
if it be not condeſcended on to have been after theengagement was broken, 
nothing can be ſubſumed on the ſaid Act thereupon againſt the Defender, 
nor on his not apprehendinghim; for he was not holden thereto by that Act 
expreſly, except (according to Law it had been in his power. But ſo it is, 
itis known, that at that time it was not in the power of the whole Kingdom 
to apprehend him, whether his victory or ſtrength be conſidered, or the King- 
dom's low and weak condition at that time, wherein they lay open to ruin 


Vor. VII. 


the ſenſe aforeſaid is very clear, and even though it were not ſo ob- | 
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by him; if the Lord had not reſtrained him more than their power could ef- 
fectuate: And as to the eoneealing and not revealing, the Defender ought 
to be aſſbilzied; becauſe by the expreſs words of the Act, that revealing is 
declared to be ſuch-a revealing'to ſome of his Majeſty's Privy-Council, or 
ſome Undet-officer; \&ct us that there: through the authors of flanderous 
ſpeeches may be called, tried, and puniſhed: But that cannot be ſubſum- 
ed, except it were ſubſumed that the ſpeeches were ſpoken before witneſs ; 
otherwiſe could not have been proved; and without probatioh could 
not have been fo urged,” as that ſentence could have been given there- 
upon, and the Author puniſhed actording to the words 'of the Act; 
which is alſo according to Common Law; and which is hereafter 
cleared. Like as if the words thereafter ſhould have been found 
treafonable, and the Defender not being found able to have proved 
them, he ſhould have brought himſelf under the crime of treaſun, tor ac- 
cuſing another of treaſon, and not being able to prove it; and therefore 
Ibeit the Defender had heard any 
ſuch words as is Jibelled, (which he altogether denies) and that before 
witneſs, yet through his revealing thereof, the Author could not he tried 
or puniſhed for it is notoriouſly known, it was above the power of the 
Kingdoms at that time, as is ſaid, or for many years thereafter, to puniſh 
him; and therefore the Defender's not revealing cannot be ſubſumed 
upon the ſaid Act of Parliament, to infer the pain contained therein, or 
related unto. | | 

Laſtly, the pains of the faid Act, and other Acts before-mentioned toge- 
ther therewith, is not the pain of treaſon, as has been oft before evinced ; 
and therefore the Defender cannot be convened for treaſon, or the pain 
thereof, upon the ſaid Acts, but ought to be aſſoilzied therefrom. 

But if this member of this Article be intended to be ſubſumed under the 
laft part of the propoſition of the Dittay, whereby it is alledged; that by 
Common Law and Practice of this Kingdom, all concealers and not re- 
vealers of any malicious purpoſe of putting violent hands on the ſacred 
perfon of his Majeſty, or purpoſing of killing and putting him to death; 
are puilty of treaſon; the defender proteſting his innocence in never con- 
cealing any ſuch purpoſe, nor the words aforeſaid libelled, which he ab- 
hors, he is ſo far from juſtifying thereof, judging the horrid murder of his 
Majeſty to have been the very ruin of our peace and happineſs : Yet as to 
the relevancy of that part of the propoſition, in ſo far as is founded upon 
Common Law and Practice only, the Defender, becauſe of the prepara- 
tive, repeats what was before alledyed in the anſwer to the propoſition, 
in that part thereof: And adds further, In crimine læſæ Majeflatis, in the 
crime of leſe Majeſty, Num ſciens tractatum proditionis contra principem vel 


patriam, & illum non relevans, ſit puniendus pœna mortis; that is, whether 


he that knows a treaty about rreaſon againſt his Prince and Country, be 
puniſhable by death. Clarus, I. 5. F. fuf. pradt. crim. queſt. 57. ſays, 
that many hold he is puniſhable by death: And that Cognol. in his Il. 
Culpa caret F. de reg. juris num. 2. that it is the common opinion, citin; 
Alciat. in lib. tacere F. de verb. fig. & m. I. bona fide, num. 20. F. de pf. & 
in lib. 4. of Cato num. 30. F. de verb. oblig. related alſo by Gipas, de. rimine 
leſæ Majeſtatis fol. 180. num. 10. Roll. Conſ. 88. num. 10. lib. 2. Carel. prac. 
crim. fol. 253. num, 29, faith, that all others follow this opinion. And Bal- 
dus cries out in one certain counſel, that becauſe Bart! held otherwiſe, there- 
fore his ſoul for that, as a crime, is tormented in hell. Where it is clear, 
that even by Clarus's acknowledgement (which is very high treaſon) is'not 
Treaſon, by the common opinion of the Doctors, according as is al- 
ſerted by the famous Authors he cites, and whom he contradicts not there- 
in. 2. And Clarus nothing contradicting, but this is the common opi- 
nion, albeit he be of another mind with Bartel, that it is capital to con- 
ceal, and not reveal, yet it is only in two caſes; to wit, Ju traftatu gui 
frat contra ejus perſonam vel flatum ; that is, where he has been conſcious 
to, and known any treaty or conſultation againſt the Prince's Eſtate or Per- 
ſon. But as for other cauſes, he holds expreſly, that the concealer, and 
not revealer, is not puniſhable by death, in theſe words; In aliis autem ca- 
ſibus etſi fint comprehenſt in crimine læſæ Majeſlatis non putarem efſs punien- 
dum pena mortis ſubditum qui non revelaverit : And that he counſcls Prin- 
ces even in theſe caſes, to uſe clemency and humanity, rather than ſeveri- 
ty; and toexcuſe their ſubjects upon any probable cauſe, from the pain of 
death. Whence, 3. It is alledged, even according to Clarus's opinion, 
concealing not relevant to infer the pain of death; except where the con- 
cealer has been conſcious to, and heard ſome treaty, that is, deliberate con- 
ſultation againſt the Prince or his Eſtate. But ſo it is, the words libelled, 
eſpecially what is alledged to have been heard in Parliament, 1649, ſeems 


not to import that, being, as would appear, but valitantia verba, if any 


ſuch thing had been heard, which the Defender abſolutely denies; and im- 
porting indeed the Author Cromwel!'s thought or opinion, that there would 
be troubles ſtill ſo long as his Majeſty (horrendum dictum) were not put 
to death. But Clarus, lib. 5. prax. crim. H. fin. num. 87. diſtinguiſhing 
betwixt cogitationem nudam, a naked thought, and tra#atu, a treaty or 
conſulting ; he affirms that a naked or ſole thought is not puniſhable in 


any crime, no, not in Leſe-Majeſty, except only hereſy, when guilt is per- 


fected in the mind. And thereafter, num. 2. he moves the guſtion, $24 pine 
quis non ſſeterit in meris terminis cogitationis, ſed ulterius etiam proceſſ-rit a1 
trattatum cum aliquo de ipſe maleſicio committendo. But, ſays he, put the 
caſe that any has not contained himſelf within the bounds of a thought, 
but has proceeded further to treat with any for committing the crime, G. 
thereby making a clear difference betwixt a clear, ſole thought, and a trea: 
about committing the crime. Now the words, as they are libclled, do 
not import any treaty with any for committing that horrid murder ; but 
the ſignification only of Cromwel['s damnable thought, what might be the 
conſequence of not taking the life of our dread Sovereign. 

And hence, 3. It will follow, that theſe words cannot be ſubſumed rele- 
vantly, under that part of the propoſition of the Libel; becauſe that any 
ſenſe theſe words ſeemed to have, as they are libelled, would aypear only to 
import his naked thought of what might be the conſequence of tal ing the life 
of our then dread Sovereign, but no purpoſe of his to take the fame. Nei- 
ther could any preſume, albeit his thought anent that conſequence had been 
true, (as it is moſt contrary to the truth that yet any man, in whom there 
had been the leaſt ſparkls of common reaſyn, or conſcience, woul: have pur— 
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| poſed to commit, | of committed one of the higheſt evils'of ſim, to evite, 
though very great evils of puniſhmenty it being a received rule «| 


other requiſites, ſuper re litzgioſa, that is, on any thing litigious, or any 


* 


meng\at leaſt among Chriſtian men, that the lealb of the-evils of fin ſhould | 
not be commiiteu Zo eyite;the the evilsof puniſhment. | 1 
4. Gomez, a moſt excellent Lawyer, is elear in his third tom. vatiar. re- 
ſolv. de crimint læſæ nicjeſtatis,” num. B. that concealing even of treaſon, is | 
only then puniſhable,” when ner icraler 2 * prove « otherwiſe; oy 
er text. lig. noftris, in fine cap. de calumniat. & L.. qua accu ite, cap. de 
1 . — aps xr that whoſoever counſels to axrule, Shoal have 
his proofs ready, and who accufeth-falſely-ſhall-be puniſhed as the party 
wy” would be, If n 2 | Gomez eiteth the canon 
w,iPlatia, Hpbalatus, and others fo ir exception, which & fortiori 
holds in our gs gr AA Parl. 11. 2 VI. — any 
of treaſon, not being able to prove, ſo that the party accufed be acquit, 
being ſo far teprobate by our law, that it is declared, that thereby the ac- | 
cuſer ſhall incur the ſame erime of treaſon whereof he accuſed the other; 
is a ſufficient warrant to the defender not to have revealed that of Gremnuel, 
if there had been any ſuch ſpeech, as the'defender never heard any fuch, 
except he had witneſs to have proved it; which neither is libelled, nor can 
be alledged, and therefore he ought alſo to be aſſoilzied therefrom. + | 
5. All theſe laws anent concealing and not revealing, (as the defender | 
humbly conceives) muſt be underſtood where the treaſon is privately-plot- 
ted, and the execution thereof is carried on by ſecret conveyance, and 
which by revealing might be cruſhed and prevented; But it is notorious 
that the Uſurper, as he had the power of armed forge, ſo he had the un- 
aralleled boldneſs to carry on his execrable. treaſon moſt openly ; and that 
his power was ſuch, as it was impoſſible for his Majeſty's poor ſubjects of 
this Kingdom to reſiſt (nor yet his Majeſty's other Kingdoms, though far 
more powerful, and that many thouſands of them from their ſouls abhor- 
red the ſaid act) or prevent and impede the ſame. And if the defender had 
heard any ſuch words of the Uſurper (as he has juſt reaſon to deny he ever | 
heard), whatever they ſhould import; what probable reaſon might have 
been for not revealing it at that time, from the prevalency and power of | 
that enemy, the condition of our poor Country, and utter impoſſibility to 
bring him to puniſhment, beſide the want of probation : and fo what place | 
there were to Clarus 's counſel of humanity, the defender leaves to the Com- 
miſſioner's Grace, and the honourable Eſtates of Parliament to judge. 
6. Whatever 5 there were in the defender's.concealing, yet his 
acknowledgment thereof in Parliament, 1649, as libelled, non relevat, to 
infer or prove it. 1. Becauſe a confeſſion that prejudgeth a party muſt be 
prejudicial, that is, In judicio, idque utrogue jure & civili & canonico; as ſays 
Panomitan. C. ex parte decret. de confeſſ num. 16 that it muſt be in judgment 
in a proceſs, wherein he who confeſſeth is convened, as is clear by Ln. 6. 
F. de confeſſ. where the words are, &i dum quis convenitur, confiteatur ; that 
is, If any be convened, confeſs, &c. and Panormitan. dicto loco faith, That 
to the end a conteſſion may prejudge him, who confeſſeth, it muſt be among 


— 
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thing in dependance or proceſs, per L. in confefſronibus, F. de Interreg. ait; 
the words are, Confeſſionibus falfs reſpondentes, ita obligantur, fi ejus nomine de | 
gra quis interrogatus fit, cum aliqus 72 actio; that is, any in making anſwer 

is obliged by falſe confeſſions, if there be any action or dependance againſt 

him, upon that whereupon he was interrogate and confelſed : and Panor- 
mitan is expreſs, ubi ſupra, That non valet confeſſio, fatta coram Fudice, tan- 
guam in jtidicio, niſi Fudex ad boc ſedeat, per Bartel. in lib. fi confeſſus, F. de cuſ< | 
td, rear. That is, a confeſſion is not valid, though made before a Judge, | 
as in judgment, except the Judge be ſitting on that buſineſs. Whence it 

is clear, that the acknowledgment libelled is no ways relevant to infer 
againſt the Defender what is libelled to have been thereby acknowledged, 
except it were libelled, that he had been in judgment convened thereupon ; 
or that there was a proceſs depending againſt the ſaid defender, wherein he 
had conſeſſed what was libelled in judgment, and the Parliament had been 
ſitting on that proceſs. But ſo it is, that neither is it, nor can be libelled, 
and therefore his naked acknowledgment not relevant; and in effect, if in 
any diſcourſe before the Parliament, any ſuch word had efcaped the de- 
fender, (which he in no wiſe acknowledges) yet that ſuch a paſſing and in- 
deliberate word ſhould infer or prove a crime, or fo high a crime againſt 
him, he is hopeful the honourable Court of Parliament will be very far from 
ever finding : For the very reaſon, why confeſſion has ſo much weight, is 
becauſe it is preſumed that no man will confeſs againſt himſelf in Judg- 

ment, that whereupon he is convened and proceſſed, without great delibe- | 


— 
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ration which holds not, if the acknowledgment be given out of an 
ceſs, there being no A. action or proceſs 88 * 
And therefore the defender is confident that he need not trouble the hg. 
nourable Court with more legal diſpute againſt, the relevancy of the al. 
ledged acknowledgment. © oo 
7. The words or acknowledgment libelled as ſpoken in Parliament, 
1649, can never be obtruded to the defender; nor that he was corifciouy 
to the Counſel of that horrid murder of his late Majefty : becauſe it is no- 
torious, and he offers to prove, if need be, that the whole members of the 
ſaid Parliament, 1649, and he himſelf, amongſt others, in plain Parlia. 
ment, were purged by their ſolemn oaths of all knowledge of, or acceflion 
to that wicked deſign in relation to the King's Majeſty and Houſe of Par- 
liament. © Hp IND Ar PT Tan 
8. And yet he is ſo confident he never ſpake any ſoch thing in Parlia, 
ment, that the day being condeſcended on, and dyet of fitting of Parliz. 
ment, as by all doctors is agreed it ought to be, then the defender offerg 
to prove his alt; - He offers to prove, (if need be) he was alibi all that dy- 
et, and ſo not in Parliament, where he is alledged to bave ſpoken theſe 
words. And yet that the defender's innocency, as, to the acceſſion or know. 
ledge of that horrid murder, may yet further appear, it is known'to many 
a. ee and to ſome of the Members of this prefent Parliament, that when 
Cromwel was in Scotland, in anno 1650, notwithſtanding it is known what 


. malice he had to the defender at that time, in this particular he expreſſes 


himſelf concerning the Marquis of Argyle, That he thought him a man that ha} 
neither courage nor honour to have been upon ſuch a buſmeſs: And the defender 
thanks God he, had ſo much honour and honeſty, as in no wiſe to be ac. 
ceſſary thereunto, and to abhor the ſame. © | 

9. The defender ought to be aſſoilzied from the two laſt Articles, as from 
all the other, from the year 1641, to his Majeſty's coming home to Scot- 
land, in anno 1650, becauſe of the ratification and oblivion contained in his 
Majeſty's treaty at Breda, and moſt full and ample Act of ratification and 
oblivion at St. Fohn/ton and Sterling, anno 1650 and 1652. > 

And in regard the deeds libelled are either ſuch as preceded the Treaty 
and Act of oblivion, in anno 1641, and were thereby pardoned and buried 
in oblivion ; for ſuch as intervened after the year 1641, before his Majeſty's 
home-coming, in the year 1650, during which time he is in his libel 


charged with ſeveral deeds which are irrelevant, and whereof the defen- 
| der is moſt innocent. And for ſuch public actings as the defender is charg- 


ed with, and had acceſſion to, the defender is alſo fecur:d and pardoned by 
his Majeſty's treaty, and gracious condeſcendance at Breda, which was al- 
ſo thereafter ratified in Parliament; or are deeds of neceſſary compliance, 


| both for the public and ſelf- preſervation in that unhappy juncture. Which 


compliance, as it was fore againſt his inclination, if it had been in his 
power to have helped it, ſo it is not more than whole Kingdoms did, and 
far leſs than many condeſcended to: It is in all humility expected, that 
the defender ſhould not be 5 2 2 under the compaſs of law for the ſame, 
which were as to make him the ſingular ſufferer in ſo univerſal a guilt; ſo 
there can be no precedent therefore inſtanced, either out of Scripture, or 


Holy Writ, the Hiſtories of our own, or of other Nations, that a ſubject 


not having contributed to the ſaid uſurpation, but to his power reſiſted the 
ſame, when the ſaid unjuſt uſurpation prevailed, expelled the lawful Ma- 
giſtrate, detained the unjuſt uſurpation for many years, and tyrannized over 


the people when the lawful Magiſtrate could not rule for the time, or pro- 


tet or help; that the ſaid ſubject for his compliance, and uſing endeavours 
for neceſſary, public, and felf-preſervation, ſhould be indicted of fo high a 
crime, is in all humility conceived without precedent or parallel, andquite 
contrary to the current of example and practice, that may be from Scrip- 
ture and other Hiſtories adduced, and not ſo ſuitable to that goodneſs and 
natural clemency, whereof his Majeſty hath given ſo abundant proof to 
others, even the Uſurpers and Invaders, and who aided and abetted them, 
without envy be it ſpoken; and which is not only moſt agreeable to his 
Majeſty's gracious inclination, but very fuitable to that advice given by his 
royal Father to him; in whoſe words, in one ſection, there are as follows, 
Your Prerogative is beft ſhewed and exerciſed, in remitting, rather than in exat?- 
ing the rigour of the Law, than which nothing is worſe. In reſpe& whereof, 
and of the defences above-mentioned, the defender ought to be aſſoilzied 
from this Libel, and the whole Articles therein contained. 

See State-Trials, Vol. II. page 428, 429, 430, and 431. for Biſhop Bur- 
net*s Account of the further Proceedings on this 'Trial * ; and the Mar- 
quis's ſpeech on the Scaffold. 


* The Author of an Apologetical Relation of the particular Sufferings of the faithful Miniſtry and Profeſſors of the Church of Scotland, fince Auguſt, 1660, in page 78, 79, 80, 
$1, and 82, gives the followivg Account of the Proceedings againſt this Nobleman. 

This his compliance with tuem, at that time, by fitting in their Judicatories, and their concurring with his advice and counſel, for the good of the land that was now 
nuder their feet, is the only particular ground upon which his ſentence is founded; and the particular, ſpecial cauſe pretended, for which he was condemned to loſe his head 
as a Traitor, and to have his head put on the top of the Tolbooth as an eminent Traitor. A ſentence which, queſtionleſs, at firſt view, may make all men of under- 
{tanding aſtoniſhed, and to wonder how ever it could have entered into the mind of the Parliament of Scotland, to ſentence unto death ſuch a Peer of the Land, ſuch an uſe- 
ful Member of the Kingdom, and an Ornament, upon ſuch a ground, and forfuch a cauſe. But if theſe four particulars be conſidered, the matter will yet appear more won- 


derful. f 

t. The matter of compliance with the Eugliſb at that time, was fo far from being accounted treaſonable, that ſeveral of the Lawyers, (among whom was one Sir Jahn 
Fletcher, who was now advanced to be his Majeſty's Advocate, and did accuſe this worthy Nobleman of Treaſon) did ſwear and fubſcribe an oath, to be faithful unto the 
Government, as it was then eſtabliſhed, without King, and Honſe of Lords. Now if there had been treaſon really in this deed, either by the civil law, or by the municipal 
laws of the land, would not the lawyers have perceived it, whoſe daily work and ſtudy the laws are? 

2. If this had been the deed of this nobleman alone, the matter had been leſs to have been wondered at; but it being ſuch 2 deed whereof few of the Nobles of Scotland 
were altogether free, yea, whereof many of the Members of Parliament his Judges were guilty, the matter is beyond a parallel. It is hard to make focios criminis fit as Judges, 
and condemu the accuſed z reaſon would require that the table ſhould be purged. Is it not ſtrange for a Parliament to condemn one for ſuch a fault, for which many of 
their own Members might with as much juftice and equity be condemned ? And is it not ſtrange, how they being, hy their own confeffion, Traitors in the higheft degree, could 
fit and judge others? It is true, it will be replied, That his Majeſty might pardon whom he pleaſed : But then it will evidently appear, that not this, but ſomething elſe 
was te caufe of this worthy nobleman's death. Whatever may be faid in point of law, yet it will be a diſpute in point of conſcience, If Kings may pardon ſach crimes 45 
do deſerve death by the law of God, or if ſuch crimes which Kings may pardon, of their own accord, and according to their own good pleaſure, de before the Lord deſerve 
death? | | 

3. If the Parliament bad thought this particular worthy to bear ſo much ſtreſs, why would they have ſpent ſo much of their time in ſearching for other grounds to go up- 
on? and why did they not make uſe of this at the fir ? But it is like this had never once been mentioned, if they had been able to faſten treaſon upon any other of bis ac- 
tions. And this makes it fo much the more to be wondered at, that they would condemn ſuch a nobleman for ſuch a particular, which they would never once have named, 
if they could have done their intended work otherwiſe. 

4. Is it not ſtrange, that of all the compliers of Scotland, there was not one, except this nobleman, impannelled upon this account, mach lefs put to death; yea, is it not 
ſtrange that thoſe noblemen were never once queſtioned, who being defired by General Mont, when he was entering England with his army to encounter Lambert, did ab- 
jure King Charles and his intereſt, and this nobleman muſt die? Yea, is it not yet more ſtrange that one William Purves, who by complying had occafioned almoſt ruin to 
many noblemen, burgts and gentlemen, ſhould have been abſolved by Act of Parliament, (as might de cleared, if there were a table of the unprinted As ſet down after their 
Acts, as is done always in other Parliaments) and yet this nobleman muſt be ſentenced to death, for complying for the good of the Country? 8 

But to ſpeak unto the bulineſs in point of law, let theſe four or five particular Quære's be conſidered, and then any ſhall be able to perceive the iniquity of this ſentence. 

1. By what Act of Parliament is ſuch a deed as this condemned as treaſonable? By what municipal law can any Member of the Kingdom be challenged upon the account 
of treaton, for treating with a conqueror for life and liberty; and for fitting in his counſels for the good of the country, after that he, with the reſt of the body of the land 
had fought in the detence of King and Country till no more could be done; after the whole land had been overcome in ſeveral battles, and wholiy over-run : and had acted 
nothing for the auvantage of the enemy, and diſadvantage of the King and Country, before the victory obtained; but in all points had carried as became a loyal ſubje& 
contributing all tue help by arms and connſel which was required? What Act of Parliament declareth ſuch a deed as this treaſonable, and ſuch a ſubject to deferve death 
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(448 ) 66s. 29. The Trial of the Lord Morley, &e. „ 


; a. Was there ever ſuch a PraJique in Scotland fince ever there was a King in it? Several times was the Kingdom of Scotland over-run by the Kingdom of England, parti- 
in the days of Bail, and at that time King Edward cauſed the Nobles of Scotland to ſwear allegiance unto him. But when Bruce came to ł King, was there any 

— Noble: queſtioned for treaſon upon that account ? And ſeeing there can no inftance be produced out of the Hiſtory of Scotland, ſince ever it was a Kingdom, that any 
ſubje&, nobleman ot"ather, was accuſed of high-treaſon, for ſuch a cauſe, ſurely this nobleman's caſe is unparallel d. i | iy 
J. Is not this firange, conſidering what the principle of Royaliſts is? They ſay, That conqueſt giveth a juft title to a crown 3 ſo ſayeth D. Ferne, Arniſeus, and Maxwell, in 
his Sacro-Sanfa Regum Majeftas, cap. 17. And by this principle Cromevell was the lawful ſupreme Governor of the Kingdom of Scotland, and had Juſt title and right to 
crown thereof, having now conquered the ſame. And ifthis principle of theirs be true (which is much queſtiohed by their oppoſites), no 1 N him could, by 

ay Jaw in the werld, be treaſon againſt any Prince whatſoever ; for obedience unto, and concurrence with a lawful ſupreme Magiſtrate, can be treaſon againſt no man 
ile: How then could this nobleman be challenged upon the account of treaſon for compliance? Let all the Royaliſts anſwer this, without contradicting themſelves, if 


% 


er Gm 1 53 . the deed of this 
s there any Lawyer who can hace ſuch a definition of treaſon againſt a Prince, or a ſupreme Magiſtrate, out of the Civil Law, as will condemn the deed of this 
— i 11 — make — — with a Conqueror for the good ns ſafety of the Country, after all means of Defence are broken and loſt, an Act of Treaſon ? And 
ſince the Civil Law can condemn no ſuch deed as treaſonable, the ſentence given out againſt this nobleman muſt be without all warrant of law. = | 

Are there not many Countries, Kingdoms and Cities that have been over-run by their enemies, ahd have had their own lawful Gavernors put from them, and ſo have 
8345 forced'to live under the feet of ſtrangers? And hath it not been uſual for them to comply with ſuch as had the preſent power in theſr hand, for their own ſafety and the 
good of the place? And was it ever yet , 0b that ſuch were accuſed and condemned of treaſon againſt their own lawful Governors, thruſt from them ſore againſt their 
wills, for any ſuch compliance? And is it not wonderful that this eminent nobleman {hould become a preparative to all the world. 
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XXIx. The Trial of the Lord Moruey, for Murder, April 30, 1666. 18 Car. II. before 
n ; the Houſe of Lords. | 


EMORANDUM *, That upon Saturday the 28th of April, 1666, | were apt to believe that to be a provocation to extenuate a murder, 
M Anno 18 Car. II. all the Judges of England, viz. myſelf, J. K. Lord which in Law was not. | 
Chief-Juſtice of the King Bench; Sir Orlando Bridgman, Lord | 8. Agreed, that if upon words two men grow to anger, and afterwards 

Chief-Juſtice of the Common-Pleas; Sir Matthew Hales, Chief-Baron of they ſupprels that anger, and then fall into other diſcourſes, or have 
the Exchequer, my brother Athins, brother Twiſden, brother Tyrell, other diverſions for ſuch a ſpace of time as, in reaſonable intendment, 
brother. Turner, brother Browne, brother Vindbam, brother Archer, bro- | their heat might be cooled, and ſome time after they draw one upon another, 
ther Raynsford, and brother Morton, met together at Serjeants-[nn in | and fight ||, and one is killed, this is murder; becauſe being attended with 
Flet-ftreet, to conſider of ſuch things as might in point of Law, fall out ſuch circumſtances as is reaſonably ſuppoſed to be a deliberate act, and a 
in the Trial of the Lord Morley ; who was on the Monday to be tried premeditated revenge upon the firſt quarrel; but the circumſtances of 
by his Peers for a murder: and we did all, una voce, reſolve ſeveral things ſuch an act being matter of fact, the Jury are Judges of thoſe circum- 
following, par. 1. Firſt it was agreed, That upon the letter of the Lord ſtances. a bs ; 
High-Steward directed to us, we were to attend at the Trial in our ſcarlet Lord High-Steward's Commiſſion; 
Robes, and the Chief-Judges in their Collars of SS, which I did ac- Corus ſecundus Dei gratia Ang. Scot. Fran. & Hiber. Rex, fidei 
cordingly. But my Lord ridgman was abſent, being ſuddenly taken Defenſor. &c. Clariſſimo Conſanguineo & Conciliario noſtro Ed- 
with the Gout ; the Chief-Baron had not his Collar of 88, having left | wardo Comiti Clarendon Dom. Cancellar, Angliz Salutem, Sciatis 
it behind him in the Country; but we all were in ſcarlet, but no body quod cum Thomas Dom Morley & Mounteag!e nuper de parochia 8. 
then had a Collar of SS, but myſelf, for the reaſons aforeſaid. Egidii in campis in Com. Midd. coram nobis apud Weſtm. de felonia & 

2. It was reſolved, That in caſe the Peers who are Triers, after the | murdr. per ipſum Thom. Dom. Morley & Mounteagle commiſſ. & per- 
evidence given, and the Priſoner withdrawn, and the hors to conſult of | petrat. per Sacram. probor. & legal. Hom. Com. præd. indictat. exiſtit, 
their verdict, {ſhould deſire to ſpeak with any of the it udges to have their Nos conſiderantes quod Juſtitia eſt Virtus excellens & Altiſſimo com- 
opinion upon any point of Law, that if the Lord Steward ſpoke to us to | placens, eaq; pre omnibus uti volumus, ac pro eo quod officium Seneſ- 
go, we ſhould go to them; but when the Lords aſked us any queſtion, | calli Angliæ cujus preſentia pro Adminiſttatione Juſticiz & executione 
We ſhould not deliver any opinion, but Jet them know we were not to ejuſdem in hac parte firm. requiritur (ut accepimus) jam vacat, de fide- 
deliver any private opinion, without conference with the reſt of the | litate, prudentia provida, Circumſpectione & Induſtria veſtris plurim. 


Judges, and that to be openly done in Court. And this notwithſtanding | confidentes, ordinavimus & conſtituimus vos ex hae cauſa Seneſcallum 


the precedent in the caſe of the Earl of Ca/tlehaven, was thought prudent | Angliz ad officium illud cum omnibus eodem officio in hac parte debit. & 
in regard of ourſelves, as well as for the avoiding ſuſpicion, which might | pertinen. (hac vice) gerend. occupand. & exercend. Dantes & Conce- 
grow by private opinions, all reſolutions of Judges being always done in | dentes vob. tenore preſentium plenam & ſuficientem poteſtatem & autho- 
publick, 1 | ritatem & mandat. ſpeciale indictament. præd. eundem Thomæ Dom Mor- 

3 Although we were not all agreed in the precedent of the Lord Dacre's | ley & Mounteagle concernen. cum omnibus illud tangen. a delect. & 
caſe, cited by Sir Edw. Cote, in the Pleas of the Crown, p. 29. C 30. | fidel. noftro Joh. Kelyng Milite Capital. Juſticiario noſtro ad placita 
that the Judges may deliver any opinion in open Court, in the abſence | coram nob. tenend. & aſſign. in cujus Cuſtodia remanent, recipiend. & 
of the Priſoner; yet it was agreed, that if the Lord Steward ſhould in open | illud inſpiciend. & ad certos diem & locum quos ad hoc providetis ipſum 
Court, demand any of our opinions in any thing, though in the abſence of Thomæ Dom. Morley & Mounteagle coram vobis evocand. & ipſum ſu— 


the Priſoner, we were to give anſwer to the queſtion, the Lord High- perinde audiend. & examinand. & reſpond. compellend. ac fine debito 


Steward ſhould demand of us; we being call'd to aſſiſt the Court, and the | terminand. Nec non tot & toties Dom. Proceres & Magnates hujus regni 
demand of any queſtion in ſuch caſe being referr'd to the diſcretion of the | noſtri Angl. ejuſd. home Dom. Morley & Mounteagle pares per quos 
High-Steward. | rei veritas in hac parte melius ſciri poterit ad diem & locum præd. ex 

4. It was reſolved by us all, That in caſe any of the Witneſſes which | cauſa pred. coram vobis comparare aſtringend. veritateq; inde comperta 
were examined before the Coroner were dead, or unable to travel, and | ad Judicium per vos inde Seneſcall. noſtrum Angl, in hac parte reddend. 
oath made thereof, that then the examinations of ſuch Witneſſes, ſo dead | ſecundum Legem & Conſuetudinem regni noftri Anglize (hac vice) verſus 
or unable to travel, might be read; the Coroner firſt making oath that | præfat. Thomam Dom. Morley & Mountcagle procedend, ſententiend. 
ſuch examinations are the ſame which he took upon oath, without any | adjudicand, & Executionem inde heri præcipiend. Ceteraq; omnia & ſin- 
addition or alteration whatſoever. gula quæ ad officium Seneſcalli Angliz in hac parte pertinent & requirun— 

5. That in caſe oath ſhould be made, that any Witneſs who had been | tur (hac vice) faciend, exercend. 8 exequend. Et ideo vob. mandamus 
examined by the Coroner, and was then abſent, was detained by the | quod circa præmiſſa diligenter intendatis ac ea fac. & exequamini in forma 
means or procurement of the Priſoner, and the opinion of the Judges præd. Damus autem univerſis & ſingulis Ducibus, Marchionibus, Comi- 
alked whether ſuch examination might be read ; we ſhould anſwer, that | tibus, Vicecomitibus Baronibus, & aliis Officiariis, Miniſtris & Ligeis 
if their Lordſhips were ſatisfied by the evidence they had heard, that the | noſtris quibuſcung; tenore preſentium firmiter in Mandatis quod vobis in 
Witneſs was detained by means or procurement of the Priſoner, then the | executione etna intendentes ſint conſulentes, aſſiſtentes, obedientes 
examination might be read; but whether he was detained by the means | & auxiliantes in omnibus prout decet. Mandavimus enim præfat. Capital. 
or procurement of the Priſoner, was matter of fact of which we were | Juſticiar. noſtro pred. quod Indictament. pred. cum omnibus illud tangen, 
not Judges, but their Lordſhips. ex cauſa præd. vobis deliber. Mandavimus etiam Locumtenenti noſtro 

6. Agreed, That if a Witneſs who was examined by the Coroner be | 'Turris noſtr. London. five ejus Deputat. ibidem quod ad certos diem & 
abſent, and oath is made that they have uſed all their endeavours to find locum quos ei ſcire fac, præfat. Thomam Dom. Morley & Mounteagle 
him, and cannot find him, that is not ſufficient to authorize the reading of | coram vobis venire fac, In cujus rei Teſtimonium has literas noſtras fieri 


ſuch examination. | | fecimus patentes, teſte meipſo apud Weſtm. duodecimo die Aprilis Anno 
7. Agreed, That no words, be they what they will, are in Law ſuch a pro- Regni noſtri decimo octavo. | 

vocation, as if a man kill another for words only, will diminiſh the offence Per ipſum Regem propria manu ſignat. 

of killing a man, from murder to be manſlaughter. As ſuppoſe one call BARKER. 

another ton of a whore, or give him the lye, and thereupon he to whom Breve de Certiorari. 


the words are given kill the other, this is murder; but if upon il! | FNAROLUS' ſecundus Dei gratia dilect. & ſidel. noſtro Joh. Kelyng 
words, both the parties ſuddenly fight, and one kill the other, this is 2 Milit. Capital. Juſtic. noſtro ad placita coram nobis tenend- 
but manflaughter, for it is a combat betwixt two upon a ſudden heat, aſſign, Salutem. Vob. mandamus. quod quoddam Indictament, de 


which is the legal deſcription of manſlaughter P: and we were all of | Fclonia & Murdro unde Thomas Dom. Morley & Mounteaple 


opinion that the Statute of 1 Fac. for ſtabbing a man, not having firſt | nuper de parochia S. Egidii in Campis in com. noſtro Midd, in 
ſtruck, nor having any weapon drawn, was only a declaration of the | noſtra curia coram nobis apud Weſt. indictat. exiſtit, & penes vos 
Common Law, and made to prevent the inconveniencies of Jurics, who | in cur, noſtra jam remanen. cum omnibus ill, tangen. Clariſſimo 


* Kelyng's Reports, page 53. : 
Vide Moore's Reports, 621, Reſolved by all the Judges, that on a Trial by Peers, the Priſoner eannot challenge any of the Peers that are returned on his fury, 


Vide Crompton's Fuſtice 23. a. 6. Two play at tables, and fall out ſuddenly, and one with a Dagger kill the other, If there be a quarrel, and a reaſonable time before 


they fight, it is murder. | | 

|| Two fall out ſuddenly, and fight preſently, and one kill the other, it is but manſlaughter: ſo if after they have quarrelled, they preſently go into the field and fight, 
one kills the other, tis but manſlaughter ; for all is one continued act of fury. But if two fall out ſuddenly, and before any blows, preſently appoint to go to the fi: Id and 
fight, and one kill the other, this is murder; becauſe it appeareth by choofing a fit place to fight, their reaſon was above their paſſion, and ſo a deliberate act. Vide 
Crompton's Fuſlice, page 25. 
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ard, and returned to his place in the midſt of the Court. 


* Mr. Ha/tings and his brother had ſome time before met Lord Morley in the ſtreet, 
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Setzeant Les, after zn O- yes, made Proclamation, viz: dhe Lord High. 


and groſsly affronted him; whereupon Lord Morley complained to the Houſe of Peers, 


who ordered them firſt into cuſtody, and then committed them to the Toxyer, from whence they petitioned the Lords, who diſcharged them upon their entering into Recog- 


Apri 


mizances for their good behavicur, Fide Lords Journals of that time. 


1 


: Sede ndl. noſtro Edwardo 5 Clatendon, Cancellat. | 
| . hoſtro Angl. & hac vice Seneſcallo Angl. ſub ſigillo noſtro deliberetis in- | Steward of England doth imnmand all petfe b Hence, while . | 
"dilate, una cum hac brevi ut ipſe Seneſcallus inſpectit Indictament. præd. Majeſty's Cone e, fo —— A e F bis F 
& ceteris ill. tangen. ulterius inde (hac vice) fieri fac. quod de jure Sir Thomas Fanſhaw'read the Commiſſon (fe =! "9 . 
& ſecundum Legem & Conſuetudinem regni noſtri Angl. firmit. faciend. | Then Sir Jahn Baton and Sir Etward Walker cart) 12 che whi 1 ; 
EI een ern apt Foner letra on? bn | 
5 ee nc ons. OCT e But 3603 314 bee. 
© f (OY AIG ASH „ n, 7 79 n f Abs 6 *. | | | d 4 | 1 E | 1 AN : 
„„ Breve de venire | | _ — the State, on t right-hand of 7% Lord-Steward, Fo Sie Ede ; 
hk Td F FF I é aller on the left, on a ſeat even with the body of the Court, havi : 
1 C Arolus ſecundus, &c. dilecto & fidel. noftro Joh. Robinſon Militi & | ſpace between them for the Lord- Steward to fee the Pifosts on whe 
; >: Baronetto Locumtenenti Turris noſtr. London. vel deputat. ſuo ſeat alſo ſat the Clerk of the Crown in Chancery, and Mr. ps, the Seal 
 jbidem Sajutem. Vobis mandamus quod Thomam Dom. Morley & bearer, the Scal being laid at the lower-end of the State before the Lord. I 
'Mounteagle nuper de parochia 8. 507 in Campis in com. noſtro Midd. Steward. | REED | Fog! | \ 
de Felonia & Murdro indictat. & veſtra in Cuſtodia infra Turrem noſtram | ' "O-yes again, and Proclamation made; The Lord High-Steward of ] 
London. præd. detent. coram Chariflimo Conſanguineo & Conſiliar. England doth command all perſons whatſoever, except Peers, Privy. ! 
noſtro Edwardo Comiti Clarendon Dom. Cancellar. noſtro Angl. & hac Couneillors, and Judges, to be uncovered. | — 4 { 
vice Seneſcallo Angliz ad certum diem & locùm quos idem Seneſcallus | Serjeant Barceft called to make return of the precept to him directed, \ 
vobis ſcire fac, ſuper pramiſlis reſponſur. ſalyo & ſecure venire fac. Et | who came into the body of the Court, and delivered it to Sir Themas Fun- : 
hoc nullatenus omittatis. Teſte, &c. | 1 . ſhaw,” and he read the return on the backſide of the precept. 0 
N | | BARKEI X. 8 1 the e 2 nr 3 tO Are names. f 
WE | e Lords Triers called by the lift, Mr. Vaterbouſe, aſſiſt 1 t 
F Dwardus Comes Clarendon Dom. Cancellar. Angl. & hac vice Se- | Thomas Fanſhaw, reading their names, and Serjeant 27 cling,” 3 0 
neſcallus Angl. Joh. Kelyng Militi Capitali Juſtic. Dom. Regis ad % Lord Bi ; 5 | fe 
2 coram ipſo Rege tenend. aſſign. Salutem. Virtute Literarum Dom. you 71 3 4 N | 7 
egis Patentium mihi direct. vobis mando firmiter injungend. quod 1 of Manchefier, Lord- Chamberlain. t 
5 7a Yang eee ge de Felonia & Murdro unde Thomas Bom. TS Mary . | { 
Morley & ounteagle nuper de parochia 8. Egidii in Campis in com. Aubery Earl of Oxford. Thomas V iſ | a as 
Midd, in cur. Dom. Regis coram ipſo Rege apud Weſtm. indictat. ex- Killian Earl of Hage. I JV ies Bl © L 
| iſtit, & penes vos in cur. pred. jam remanen. cum omnibus ill. tangen. ames Earl of Suffoll. Philip Lord Wharton. ; n 
adeo plane & integre prout coram dicto Dom. Rege nuper capt. fuit quo- chard Earl of Dorſet. William Lord Paget. 2 
41 cunq; nomine præd. I homas Dom. N & Mounteagle nuncupetur, ahn Earl of Exeter. William Lord Maynard. | 0 
| in eodem coram me præfat. Seneſcallo ſub ſigillo veſtro apud Weſtm. in hn Earl of Bridgwater. Francis Lord Newport. a 
| magna Aula placitor, ibidem die Lunz (viz.) triceſimo die inſtantis | fames Earl of Northampton. Fobn Lord Lucas. © a 
| menſis Aprilis ad horam octavam ante meridiem, ejuſq; diei liberetis una entry Earl of Peterborcugh. Charles Lord Gerrard. F 
; cum hoc præcepto ut ulterius inde fieri faciam, quod de jure ad ſecundum — Earl of Thanet. - Jolm Lord Berkley. © ti 
| Legem & Conſuetud. Regni Ang]. fuerit faciend. Dat. ſub ſigillo meo Nicholas Earl of Scarſdale. ; age Lord 7 oznſhend. L 
| apud Weſtm. 14 Die Aprilis Anno Regni Dom. Caroli ſecundi, Dei obn Earl of Bath. Anthony Lord Afbley. in 
þ | Sanne Angl. Scot. Fran. & Hiber. Regis fidei Deſenſoris, &c. decimo William Carl of Craven, John Lord Freſhevile, * 
* a 5 . % | n 
; Per Seneſcallum | | O: yes again, and the Lieutenant of the Tower called, to make return 5 
| , 1 of his Precept, and bring in his Priſoner. is 
| | 2 The Pri ſoner brought to the Bar, and the precept delivered to Serjeant th 
E Dwardus Comes Clarendon Dom. Caneellar. Angl. hac vice Seneſ- ww 175 4 * to Sir Thomas Fanſhaw, who read the return on the fac 
E callus Angliz Joh. Robinſon Militi & Baronetto Locumtenenti Dom. "Th r | * | cir 
Regis Turris ſuz London. vel Deputat. ſuo ibidem Salutem. Virtute R en the Lord-Steward made a ſpeech to the Priſoner, telling him the or 
Literar. Dom. Regis Patent. mihi direct. tibi mando firmiter injungendo n deing hroughe thither. He 
2 Corpus Thomæ Dom. Morley & Mounteagle nuper de parochia 8S. ie e Indiment read by Sir Themes Fanſbaw, and the Plea made in the at 
Egidii in Campis in com. Midd. in Priſona Dom. Regis ſub Cuſtodia tua Pert Bench, where he had pleaded Nor guilty, and put himſelf upon his do's 
detent. ut dicitur, una cum cauſa detentionis ſuz quocunque nomine Tr. | | | | es un 
idem Thomas Dom. Morley & Mounteagle in eodem cenſeatur, habes | p hen the Lord-Steward made a fpeech (by way of charge) to the ſib 
coram me præfato Seneſcallo, apud Weſtm. in magna Aula placitor. ibi- I g nn. e 9 3 th: 
” dem die Lunæ (viz.) 30. die inſtantis menſis Aprilis, ad horam octavam - -yes, and Proclamation made; If any will give evidence for our ed 
4 ante meridiem ejuſdem diei, ad ſubjiciend. & reciptend. ea omnia quæ recen E ry Kin » againſt Thomas Lord Morley and Mounteagle, thi 
1 | Cur. Dom. Regis de eo tune ibidem confideraverit : in bac parte, & ha- they ſhall be heard; the Priſoner ſtands at the Bar upon his deliverance. yet 
1 beat thi tunc hoc praceptute. Be e nne ,, ß. oty Was Thane, nad therefore 0 
[i Aprilis, Anno Regni Dom. Car. ſecundi Dei gratia Angl. Scot. Fran. & bid the Lieutenant of the Tower ſet a chair for him to eaſe himſelf. f 
| Hiber. Regis Fidei Defenſoris, &c. 18. that g Sep 2 _ to NN 2 4 eee told him, that der 
ö a as uſual to hear the evidence and after that he mi 5 
| "i Per Seneſcallum, | be heard any thing he had to offer; Creda ks fat frm ag "ORs * 
| | * FANSHAWw. 80 cont Co. ho . eldeſt Serjeant, opened the Indictment, then flat 
IF" | — - ral Palmer. | the 
' Dwardus Comes Clarendon Cancellar. Angl. hac vice Seneſcallu Several Witneſſes examined; the Priſoner aſki eſtic 
i E * Rogero Harſnett Arm? ſervien. Dew Regis ad Ada Salu- he pleaſed. ; ee 1 
6 tem. Virtute Literar. Dom. Regis Patent. mihi direct. tibi mando fir- wo Witneſſes ſwore, that the Lord Morley run him into the head tio! 
4 miter injungendo quod ſummoneas tot & toties Dom. Proceres & Mag- One Witneſs ſwore a former grudge *. mu 
4 nates hujus Regni Suge Thomæ Dom. Morley & Mounteagle nuper de Another, that when he had run Mr. Haſtings through the head, he the 
i parochia 8. Egidii in Campis in Com. Midd. Pares per quos rei veritas ſwore, God-damme, I promiſed thee this, and now I have given it ther nor 
| | de Felonia & Mardro unde dem Tome Dom. Morley & Mounteagle And that the quarrel begun at the Fleece-Tavern about an Half Crown rat 
1 indictat. exiſtit melius ſciri potuit quod ipſi perſonalit. compereant co- | that the Lord Morley ſaid he had laid down. | mer 
i ram me præfat. Seneſcallo apud Weſtm. in Com. Midd. in Magna Aula Mr. Sollicitor-General Finch deſired the depoſitions of ſome Witneſſes the 
placitor. ibidem die Lunæ (viz.) 30 die inſtantis Menſis Aprilis ad ho- taken before the Coroner (who were ſince dead) might be read; which can 
ram octavam ante meridiem ejuſdem diet ad faciend. tune & ibidem ea the Priſoner oppoſed, deſiring that no evidence might be iven againſt as 1 
gon in hac parte fuerint faciend. & habeas ibi tunc nomina predictor. him, but face to face. | . N kill 
om. procerum, & Magnat. & hoc præcept. Dat. ſub ſigillo meo apud The Lord. Steward demanded the opinion of the Judges, who by th the 
Weſtm. &c. Lord Chief-Juſtice Aehng delivered their opinion; that . * 85 
Per Seneſcallum, that the Witneſſes were dead, and oath by the Coroner, ther ha depo- no 
FANSHAW. ſitions were unaltered, they ought to be read; which was done. l if t 
H E 1 being then Lord-Steward, came from Mor- | The depaſitions of three Ii ilnaſſes read. fon 
ce/ter- bauſe in his coach, having (beſides his uſual attend Si Serj ; : - 
John Eaton, his Majeſty's chief Gentleman-Uſher, carrying a 2 ſtaff 1 eye . 3 if OP . . 
nine foot long; and Sir Edward IH alter, Garter King at Arms in his | they could not find him) — 2 v be read. : MTs 0p mar 
Coat of Othce, attending on him. And he was met at //: minſter- The Priſoner oppoſed it "and the opinion 'of the Jud bei N him 
hall-gate with five Maces more, who all went before him into the Court, | quired; the Lord Chief-Juſtice delivered-the opini T 27 and 
where he took his place in a Chair of State; the five Maces placed th 4 7 j ORs. eee 
ſelves on each ſide of the State; and Serjeant Lee went note the e N BEV Pri r 45 
: 0 5 i 
N oo and there laid _—__ his Mace; and he ſupplied the * of E e ee 8 * 
larſhal or Crier of the Court, Sir Jahn alan with the white Staff : . i 
and Sir Edward Malter ſtood at the —— of the State 3 Sir vhs | . r d 10 * be k 
con ng the right-hand of the * and Sir Edward Walker on ms reg el IN the Lord Morley's Trial was to be ſhortly, 9, 
The Clerk of the Crown in Chancery, ſtanding at the 1 -end of ä th3a E57 : : 8 
the Court, with three obeiſances 9 up to the en _ | „ JJJ7CVCCCC0T0V0T0V0 wor co-cg't 2 
his knee preſented the Commiſſion unto him. Tad Siri ; ; ; 
i Sir Thomas Fanſhaw, Clerk of the Crown in the King's- Bench, with the behalf. g ov _ _— ons codon man OT 45 
like reverence, came and received the Commiſſion from the Lord-Stew- Lord Morley heard to ſay what he vlcaſed for himſelf. : 
Mr. Sollicitor ſummed up the evidence as follows, viz. V. 


” off 
* — 1 


+ 


8 Tas OT 4: 


0 -; 
0 


4 4 
I | * 1 2 gh 1 * % . 
13 9 * — TS. 
—_— 25 i : CE: . 4 — 
4 : Z 


bees 
The Speech of Sir Heneage Finch, Knt. the King's Sollicitor-Ge- 
neral, at the Trial of the Lord Morley (the Earl of Clarendon, 
Tord Chancellor, being then Lord High-Steward of England, 
e tempore) who ſumm'd up the Evidence, &c. * 
HAT a man is lain is not denied by my Lord Morley; the manner 
bop it came to paſs we have proved for the King. His Lordſhip hath 
ende avbured by his witneſſes to difference the caſe in ſome circumſtances : 
the queſtion will now be reduced to this ; Whether this fact be murder, as 
it is charged upon him in the Indictment, or any leſs offence than that; in 
hien 1 fee, my Lord Morley placeth his hopes, that it will fall? My 
ord, becauſe that this is a queſtion of Law, ariſing from fact; I will, 
with your Grace's permiſſion, and the favour of my Lords the Peers, pre- 
ſume in the firſt place, to lay down ſome principles or concluſions in Law, 
wherein, I think, I am not deceived ; and would be loth to prevaricate in 
acaſe of blood. And when I have laid down the concluſions, I ſhall pro- 
ceed to apply them to the fact now in proof before you, and compare it 
to ſuch a proof as his Lordſhip hath produced. There are in Law but 
three caſes imaginable, which are any way capable of excuſe for the death 
of a man. Theſe are, Fir, when a man kills another in his own de- 
fence. Second, when he doth it upon miſadventure and meer accident. 
Third, when he-doth it in heat of paſſion, or any ſudden adventure (for 
that which is done in proſecution of Juſtice hath no affinity with the pre- 
ſent queſtion). The two firſt of theſe do excuſe d Toto, tis not ſo much 
as felony ; the laſt à Tanto, tis felony, but within Clergy. - But yet, my 
Lord, the Common Law, the ancient Common Law of England, wou:d 
not endure to hear of any excuſe at all for the death of a man. By the 
antient Law, before the Statute of 1Zarlbridge, he that killed a man in his 
own defence; and after that till the Statute of Glonce/ter, he that had killed 
2 man by the moſt innocent misfortune in the world (the glance of an ar- 
row, or any thing elſe than that) muſt have died for it, as a murderer. 
For murder is a fin ſo contrary to the genius and temper of the Engliſh na- 
tion, that whatſoever looks but like it, hath ever been proſecuted by our 
Law, by a moſt ſtrict and ſpeedy vengeance. When the Law began to let 
in ſome kind of excuſes in theſe caſes, yet they werecircled in with as wary 
cautions and obſervations; and bound and limited with as nice diſtinctions 
and differences as could be. And therefore, he that kills a man ſe defenden- 
do, muſt not plead that he did it fo; but he muſt plead not guilty: for it 
is a maxim in the Law, that the death of a man can never be juſtified ; nay, 
the Jury cannot find him to be ſe defendends, but they muſt find the ſpecial 
fact, and leave it to the Court to judge, whether it were ſe defendendo, as in 
circumſtances. For if the fact be ſo, that the man did not fly to the wall, 
or his laſt refuge, before he did give the mortal wound, he is a felon ſtill, 
He that kills a man by accident or miſadventure, muſt take care that the 
action he was about were abſolutely lawful and neceſfary too: for if there 
were an unneceſſary meddling with edge-tools, or fire-arms; if there were 
unneceſſary recreation in the act which produced this event, he is reſpon- 
ſible to the Law for the utmoſt conſequence. And at this day, if a man 
that kills another in the city eſcapes out of the city, the city is to be amerc- 
ed for letting a notorious malefactor eſcape. Hitherto your Lordſhips ſee, 
that in theſe two caſes, which are moſt pardonable of any, yet the Law is 
very ſevere ; and therefore in caſes of an higher nature, it is ſtill more ri- 
orous. Now, becauſe the hope of this caſe is, that it will end in man- 
Lins, and becauſe that manſlaughter is only diſtinguiſhed from mur- 
der, in that it is not deſigned, but otherwiſe, it is in itſelf an act as wilful 
and as violent, (though not ſo malicious) and ſo borders upon murder: I 
ſhall proceed to ſhew your Lordſhips how the Law watches upon man- 
laughter, with all the jealouſies and circumſpections imaginable; and 
there fore it is an undoubted principle of Law (and all the men in England 
held their lives upon very miſerable terms, if it were otherwiſe), if any man 
ſhall meet a man in the ſtreet, and kill him without any viſible provoca- 
tion, the Law ſuppoſeth there was malice precedent, and judgeth this act 
murder. Secondly, As it is murder, to kill without any provocation, ſo if 
the provocation be ſlight and trivial, it is all one in Law, as if there were 
none. For the Law of England allows no man to value himſelf at ſuch a 
rate, as if the blood of his neighbour were a fit ſacrifice to expiate every 
mean and ſlight affront. This was the caſe that fell out in the time of 
the moſt reverend Chicf-Juſtice, the Lord Popham : A Gentleman of Kent 
came by another, and made wry mouths and laughed, and made ſuch ſigns 
as uſually put men into paſſion; the other preſently fell upon him and 
killed him: and my Lord Chief-Juſtice Popham and his brethren delivered 
their opinions, that it was murder: for this was not a competent provo- 
cation; and the man was hanged upon an appeal of murder. Thirdly, As 
no provocation makes it murder, and a flight one, is all one with none; ſo 
if the provocation be great and high, and ſuch as might be capable of ex- 
cuſe in itſelf, yet if a man be not lain in the very heat and bent of paſ- 
fion ; if there be any interval of time, as a night's reſt, and ſleeping upon 
it, the Law knows no ſuch period: but if there be ſuch an interval, that the 
Law ſuppoſes the blood might, and ought to have been cooled again; that a 
man might have come to himſelf, and then he falls on the perſon that gave 
him the provocation, that which was paſſion at the firſt, is malice at the laſt; 
and that which would have been manſlaughter then, is murder now. This 
I ſubmit to your Lordſhips judgments, who hear me now; and if I did 
not think the Law was clear in theſe points, I would not preſume to affirm 
it in ſo great and ſolemn an Aſſembly. Te come to the matter of fact; 
deſire your Lordhips to conſider what Mr. Hastings hath done, and what 
he hath ſuffered. Firſt, There appears to be ſo little of provocation, that 
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the poor Gentleman that is murdered, offered any man five pound to tell | 


him what the quarrel was. His Lordſhip makes his defence, that he hopes 
his Peers will conſider, that there is no other provocation than the half- 
crown, Iam ſorry for it. I am ſurc the Laws of England allow no man 
to take away another's life for half-a-crown, without being guilty of .mur- 
der. The firſt thing that is ſaid Mr. Haſtings ſhould do is this: he is in a 
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* Taken from the Nor74/k Collection in the Royal Society Library. 
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manner ſuſpected, and hears my Lord quartel about an half crown, and 


| ſaith, 1 wonder a perſon of honour ſhould make ſuch a-do about an half 


crown, and then throws down four. half crowns-upon the table to make 
ſatisfaction: preſently ſwords are drawn, and Mt. Brommitge draws his 
firſt, and hectors it for my Lord; then they are put up again: there is one 
interval and recollection of time. My Lord proceeds to quarrel with Mr, 
Haſtings, and calls his fins to remembrance; and knowing that Mr. H 
tings had been guilty of killing a man not long before, preſently tells him, 
We come not here to ſtab folks; which was a bitter reply. Mr. Heoſiings is 
grieved to ſee himſelf ſo openly reproached by my Lord, and could not 
chute but tell him, he was a Gentleman * ſurely Hafiings is a confeſſed 
Gentleman, and a noble name in this Kingdom, and always muſt be) ; 
but at laſt goes a little farther, and ſaith, As good a Gentlemen as my Lord. 
This is not comparable to laughing at my Lord, nor to making wr 

mouths z and yet if Haſtings had done this, and his Lordſhip had killed 
him for it, he had ſtood guilty of murder, Obſerve, I beſeech your Lords 
ſhips, how Mr. Haſtings is treated; he is. four times drawn upon, twice by 
Bremmidge in the houſe ; in the ſtreet, Brommidge draws upon him again ; 
and juſt under the arch in Lincoins-Inn- Fields he draws the fourth time. 
Now faith Mr. Haſtings, I have no quarrel to you; Captain; if there be 
any, it muſt be diſputed between me and my Lord, "This is not ſuch a 


ſpeech to make a quarrel, but to prevent one : What could a Gentleman 


do leſs, that found himſelf four times aſſaulted ? For if he would decline 
the quarrel, the beſt way was to put Bremmidge out of the caſe, as a likely 
expedient, When that would not do, to the ſield they come. And here, 
my Lord Morley hath produced ſome witneſſes, who being not to be ſworn, 
have ſaid freely, that Mr. Haſtings preſſed my Lord to fight, and faw him 
draw, and attack with the three on the other ſide. Street ſaid, he reſolved 
to fight my Lord; and another, that my Lord ſaid he would not fight. 
This they bring, to make my Lord Morley purely paſſive, and only drawn 
to fight. Under favour, we muſt ſubmit to the judgment of your. Grace 
and your Lordſhips his Peers. The thing that is laid here is not probable. 
'Tis plain, Mr. Ha/tings had ſaid, he would give any man five pounds 
that would tell him what the quarrel was: Would he that knew no quar- 
rel have the blood of my Lord Morley? But then, compare this with the 
witneſſes, which we have brought and ſworn; all three expreſsly ſay, they 
ſaw the fight and the beginning of it. But with ſubmiſſion to your Grace, 
a fight it cannot be called; in truth, it is a direct aſſaſſination: for three 
witneſſes ſwore, there were two upon one all the while; viz. upon Mr, 
Haſtings, And Mr, Ha/!ings being thus preſſed ſteps back to get a little 
ground; then my Lord takes him at the advantage, and ſhortens his ſwnrd, 
and runs him in the head. Now they that ſay, my Lord Morley went away 


firſt towards his own houſe, have forgot that he came back again and killed 


the man. I preſs this caſe upon the bare want of provocation, becauſe the 
conſequence is great in Law: I preſs it, as if the proof were to be {et here, 
and no more were to be ſaid ; and do preſume to affirm, it is malice in the 
Law, and murder in his Lordſhip. But yet we ſhall not reſt here; but if 
we go a little farther, your Lordſhips will ſee, here is malice app:rent, ma- 


lice confeſſed and moſt evident. As ſoon as Mr. Haſtings was flain, my 


Lord Morley, with a moſt deſperate imprecation, throws the ſword upon 
him, God damn me, there you lie, Another ſwears his [Lordſhip ſaid, I 
have promiſed, and now you have it. Can your Lordſhips doubt now, 
whether my Lord killed Mr, Ha/tings with a deliberate hatred ? You (ce, he 
confeſſeth it was in diſcharge of a promiſe ; and my Lord is to be believed 
againſt himſelf. And the brother of the Gentleman hath made a ſad com- 
ment upon theſe words, and tells us, how the vroimiſe aroſe, and how it 
came to be performed. Mr. Haſtings tells his brother, that he once had 
the unhappineſs to have a quarrel with my Lord many years ago, almoſt 
ten, and that fighting with my Lord, he had the misfortune to give 
him an hurt; and though the witneſs ſpeaks only out of tis brother's 
mouth, yet he teſtifies, that his brother told it him in the anguiſh of his 
ſpirit, as a ſecret that troubled him, and which he did not tell out of de- 
ſign, but by way of lamentation. Aud yet if r. Hoſtings had been found 
bleeding in the field, and been aſked who killed him, and had ſaid, my 
Lord Morley had ſlain him; it had been good evidence, though no other 
witneſſes were, and though it came out of his own mouth. The brother 
ſwears farther, that my Lord Morley coming by, and his brother paying 
his Lordſhip due reſpect, my Lord received it with ſo much contempt, that 
his brother ſaid preſently, he knew not what it meant, I doubt he bears me 
a grudge. This was a year and an half before his death; but within a 
quarter of a year before, the witneſſes ſay, his brother, his father, and my 
Lord, were at an ale-houſe; no ſooner was his brother gone down ſtairs, 
but when he came up again he finds my Lord with a {word drawn, and 
ſwears that his brother then told him, that my Lord was always urging him 
to drink; and then would ſzek all occations he could to give and take of= 
fence. So then, it ſeems, it was my Lord's cuſtom to urge Mr Haſtings, 
and to give him frequent provocations, as if he had fought an occaſion for 
manſlaughter, that he might kill him within the protection of the Law. 
This is the moſt deſperate complication of malice that can be. To this 
purpoſe, I ſhall preſume to put a caſe (which our books ſpeak), and which 
will highly concern the point in this caſe. If my Lord Marliy had fled to 
the wall, and had flain Mr, Haſtings when he had fl-d to the wall, that 
would not have ſerved his turn, as this caſe is; for our books tell us of one, 
who bore malice to another, and then provoked him to draw his ſword ; 
ſeeing the ſword drawn, he fled away, to tempt the adverſary to purſue, and 
ſtill retired till he came to the Wall; now ſceing himſelf at his laſt refuge, 
he thought to kill him legally and ſafely in his own defence. But fince the 
pretence of Law was but an art to diſguiſe the malice of his heart, which he 
now executed freely, the book ſays it was murder: fo 'twill be here. 
Your Lordſhips will give me leave on this occaſion to tell you, that 
it is either the misfortune or the juſt reproach of ſome governments 
in foreign ſtates, that there are places abroad, where murder is a 
cheaper ſin than theft; and the ſame people, that will riſe up in arms as one 
man to purſue a pilfercr, will yet make a lane through the midſt of 
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them, for the Man- layer to eſcape. Hence it comes to paſs, that Men 
are ſlain every day for any thing, for nothing; inſomuch that a learned 


Civilian writing of thoſe Republicks, tells us plainly, Frapuentiures ſunt 


hominum cades, quam nativitates. But however it be in theſe Common- | 


wealths, yet we, who have the * to live under a monarchy, (the 
beſt of Governments) and under a King, (the beſt of monarchs) have all 
our lives ſecur d to us; 1 own' royal and immediate protec- 
tion; and therefore no corruption of manners will ever be able to bring 
this ſin into faſhion and credit amongſt us, nothing wilt ever naturalize'it 
here. I do acknowledge to your Lordſhips (for why ſhould I conceal any 
thing that makes for my Lord Morley's advantage?) 1 do confeſs that an 
. affront, or indignity offered to a Peer, is much more heinous, than that 
which is offered to a private Gentleman. But I muſt needs ſay withal, 
that the Law hath provided another manner of reparation for a Peer, than 
that which it gives a Gentleman. The ſame words that being ſpoken of 
a Gentleman, will bear no kind of action; np are ſpoken to a Peer, 


become Scandalum Magnatum. The Peer recovers great damage; the King 


inflicts fine or impriſonment : ſo that upon the matter the offender is bound 
in chains, and brought and laid at my Lord's feet. Now for him, whoſe 
honour is thus guarded by the Law, to avenge himſelf by his fword, isamoſt 
anpardonable excuſe: I do not pretend, I do not offer to ſay, that the killing 
of a man, is more capital in caſe of a Peer, than would be in the caſe of a 
private Gentleman: but I do preſume to affirm, that no provocation in the 
world, can make that to be but manſlaughter inthe caſe of a Peer, that would 
be murder in the caſe of a Gentleman; that is this caſe, Will your Lord- 
ips therefore give me leave to turn the tables, and ſuppoſe Mr. Hafling. 
had killed my Lord Morley, upon fo ſlight and groundleſs a pretence; as 
ſuppoſe, my Lord Morley, in his life-time, had with grief of heart com- 
plained to his brother, that Mr, 4 did bear him a ſecret hatred, be- 
cauſe in a former combat his Lordſhip had worſted Mr. Haſtings, and 
given him an hurt: Suppoſe, my Lord Morley had long before this com- 
plained farther, that he ſaw the effect of Mr. Hoftings's malice upon every 
occaſion, and when his Lordſhip did but offer to ſalute Mr. Haſlings, and 
ive him a reſpect, Mr. Haſtings receiv'd it ſullenly and unmannerly, and 
return'd it with contempt; ſuppofe that his Lordſhip had' complain'd 
farther, that Mr. Ha/tings did nothing but ſeek occaſions and pretences of 
a quarrel; and ſuppoſe that within a quarter of a year of my Lord Mor- 
ley's death, Mr. Haſtings had been found in an alehouſe, with my Lord 
Mort , and had there drawn his ſword upon my Lord; and then my Lord 
had complain'd to his Brother, that he did, believe Mr. Haſtings would do 


| him ſome miſchief ſome time or other: And ſuppoſe, after all this, that | 


my Lord Morley had been flain juſt in ſuch a manner, as Mr. Haſtings hath 
been, would your Lordſhip, would the Kingdom have thought this a 
ſufficient account for noble blood, if Mr. Fg had been only found 

uilty of Manſlaughter, andeſcap'd by his Clergy, and a burning in the 
band! My Lords, the quality of an offender may ſerve to inhance the 
erime; but ſince the world ſtood, it never was counted any abatement. 
The ſame duty to the King, the ſame obedience to his Laws, the ſame 
reverence to human nature, the ſame care to avoid effuſion of Chriſtian 
hlood is expected from a Lord, which is required from the meaneſt Com- 
moner of England. Tis the caſe of all the people of England, who are 
highly concern'd in the preſent example; if they put their truſt in the 
Law, as the great avenger of blood in the world, and once find themſelves 
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30. Proceedings uin, Sir W. game, 


| deceived, who knows the canſequence. that may follow ? What feuds in 


poſſible, I ſay, if it were poſſible, that ſo great a Tribunal as this ſhauld 


more; ſuch an audience as = Cop m the land from blood, 'an 
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private families? What maſſacres it may produce at laſt? And therefore, 


| Ho doubt, but all the Kingdom will obſerve, and mark the iſſue of this day, 


and will be curious to know, what will become of a Lord, in whoſe 
the blood of a Gentleman hath been ſo vile and inconſiderable; if it were 


either miſtake the fact, or miſunderſtand the Law, what Judicature ; 
there left on this fide Heaven for mankind to rely on ? I pretend not tu 


| aggrayate the matter: this is the place where no deteſtation of the eri 
no paſſion of the Proſecutor, and no compaſſion of your Lordſhips towar, 

2 Peer of the Realm, is to have any ingredient in the verdict. And theres 
fore, having obſerv'd to your L 


ſhips, that there is malice imply'd by 
the Law, and in a manner confeſs'd by the party, beſides the direQ an 

formal malice which hath been prov'd ; I ſhall now ſubmit all to the 
Judgment, which the Law hath wiſely placed in your Lordſhips moſf 
noble breaſts ; with this only conſideration, *tis the voice of blood that 
crieth, I know your Lordſhips will give it ſuch an audience as it ought 
to have; ſuch an audience as may quiet it, and keep it from crying any 
| d he a 
means to continue to your Lordſhips that due veneration, which all men 
have to your Lordſhips moſt righteous and impartial proceedings, =» 


: After him Serjeant Maynard ſpoke. | 
Lord-Steward deſired the Lords to withdraw into the Court of Wards, 
and conſider of their evidence; but he did not ſum up the evidence. | 
Lieutenant of the Tower bid to withdraw his Priſoner. 
The Lords and the Priſoner being withdrawn; Serjeant Lee brought 
wine and biſcuits to the Lord-Steward, and then round the Court. 
The Lords ſtayed about three hours, and then returned into the Court, 


and took their places. 


Sir Thomas Fanſhaw firſt called them according to their precedence; and' 
all being preſent, he then called them again, beginning with the Ioweſt, 
who anſwering to his name, BP ds + a 

The Lord-Steward aſked him, ſaying, my Lord Freſbevile, is my Lord 
Morley Guilty or not Guilty * Who laying his hand on his breaſt, ako, 
Net Guilty of Murder, but Guilty of Manſlaughter. I 

And in the ſame manner aſking them all ſeverally, they all gave the 
ſame anſwer, except two, the Lord I barton, and Lord Aſbley, who 
anſwered, Guilty of Murder. 2 | 


The Lords having delivered their verdict, the Lieutenant of the Tower 
was commanded to bring in his Priſoner. | 
The Lord-Steward told him, his Peers had found him Guilty of Man- 
1 and asked him, what he could ſay for himſelf ? 
e anſwered, he deſired the benefit of the Clergy, and the benefit of 
the Statute. ” Sf 
Lord-Steward ſaid, he muſt have the benefit of the Clergy : and that 
he conceived the Statute was clear in his behalf ; and asking the opinion 
of the Judges, they all bowed in token of conſent. 
The Lord-Steward making a ſhort ſpeech of admoniſhment to the 
Priſoner; told him he was diſcharged, p. ying his Fees; and then diſ- 
miſs'd the Court, and broke his Staff, 


— 


ho * — 


XXX, The Proceedings in the Court of King's-Bench, Exchequer, and Houſe of Peers, in the Caſe 


of Sir S4aMUEL BARNARDISTON, Bart. againſt Sir WiLLiam Soams, Sheriff of Suffolk, concerning 
the Election of Members to Parliament, 1674, 26 Car, II. 


A Copy of the Record inter Soame and Barnardiſton. 


Placita coram Domino Rege apud Weſtmonaſterium de Termino 
Sancte Trinitatis Anno Regni Domini Caroli Secundi nunc Regis 
Anglie, &c. vicęſimo ſexto, Rotulo 1577. | 

Midd. fſ. Emorandum quod alias ſcilicet Termino Paſche ultimo 

preterito coram Domino Rege apud Weſtmonaſt. venit 

Samuel Barnardiſton Baronet. per Tho. Ditchfield At- 

tornatum ſuum & protulit hic in curia dicti Domini Regis tunc ibidem 
quandam Billam ſuam verſus Willielmum Soame Militem nuper Vice— 
comitem Comitatus Suffolcie in cuſtodia Marreſcalli, &c. de placito tranſ- 
greflione ſuper eaſum & ſunt pleg. de prof. ſcilicet Johannes Doe & Ri- 
cardus Roe. Que quidem Billa ſequitur in hæc verba ſſ. Middl. Samuel 

Barnardiſton Baronettus queritur de Willielmo Soame Milite nuper Vice- 

comite Comitatus Suffolcie in cuſtodia Mar. Marreſcal. Domini Regis co- 

ram ipſo Rege exiſtentem pro eo, videlicet, quod cum Dominus Rex nunc 
octavo die Februarii Anno gr, dicti Domini Regis nunc viceſimo quinto 
per breve ſuum gerend. dat. eiſdem die & anno emanans extra Cancellari- 
am ſuam apud Weſtmonaſterium predict. in dicto Com. Middl. adtunc 
exiſtent. tune Vicecomit. Com. Suffolcie predict. directum, recitando per 
idem breve, quod cum Henricus North Baronettus nuper elect. fuerat 
unus Mil. Com. predict. pro adtunc preſent. Parliamento dicti Domini 

Regis inchoat. apud Civitatem ſuam Weſtmonaſterii octavo die Maii Anno 

Regni dicti Domini Regis tertio decimo, & ab inde per diverſas Proroga- 
tiones uſq; triceſimum = Octobris Anno Regni ejuſdem nunc Regis 

viceſimo quarto continuat. & ab eodem triceſimo die Octobris idem Par- 

liamentum uſq; quartum diem tune inſtantis Februarii ulterius prorogat. 

fuerat, ibidem tune tenend. & pro ſequend. Quodque ipſe fic elect. & 

debito modo retornat. juxta formam Statuti in hujuſmodi caſu edit. & 

proviſ. in domo inferiori communitate Regni dicti Domini Regis Anglie 
8 8 


Vicecomit. dicti Com. Su 
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conſtitut. fuerat, prout per Record. dicti Parliamenti ſui in Cancellariz 
ſua reſidend. plenius conſtabat, ac idem Henricus North unus Militum pro 
Com. predict. exiſtend. diem ſuum clauſit extremum ut dictus Dominus 
Rex acceperat, cujus pretextu ſubditi dicti Domini Regis Com. Suffolcie 
pred. de uno Milite ad tractandum pro utilitate ejuſdem Com. deſtituti fu- 
erunt, idem Dom. Rex nolens tamen quod Communitas Regni ſui in 
dicto Parliamento ſuo ad negotia dicti Domini Regis & ſtatum Regni ſui 
& Eccleſie Anglicane aggregat. ex cauſa predicta immoraretur ſeu ex- 
tenuaretur, quo minus * illa debitum ſorcierentur, effectum eidem 
5 per breve ill. precipiſſet quod loco predicti 
Henrici in pleno Com. ſuo immediate poſt receptum brevis illius unum 
alium militem gladio cinftum idoneum & diſcretum Com. predict. (pro- 
clamatione prius de premiſſis ac de die & loco facta) libere & indifferenter 
per illos qui hujuſmodi proclamation. ill. intereſſent juxta formam Statuti 
inde editi & proviſi eligi faceret, & nomen ejuſdem Militis in quibuſdam 
indenturis inter predict. Vicecomitem & illos qui hujuſmodi Electioni in- 
tereſſint inde conficiend. (licet hujuſmodi eligend. preſens eſſet vel abſens) 
inferi eumq; ad dictum Parliamentum venire faceret, ita quod idem Miles 
ſic eligend. plenam & ſufficientem poteſtatem pro ſe & Communitate 
Com. predict. haberet ad faciend. & conſentiend. hiis que in Parliamente 
de communi confilio dicti regni ſui (favente Deo) contingerent ordinari 
ſuper negotiis ante dictis (acht dictus Dominus Rex tamen, quod pre- 
dictus Vic. Suff. nec aliquis alius Vicecomes dicti Regni ſui aliqualiter 
eſſet electus) & Electionem illam fic factam ittincte & aperte ſub ſigillo 


2 Vic. & ſigillis eorum qui Electioni ill. intereſſent dicto Domino 

egi in Cancellariam ſuam certificaret indilate remittend. Dito Domino 

Regi alteram partem Indenture predicte eidem brevi conſuetam, una cum 

eodem brevi prout in eodem brevi plenius continetur. Quod quidem breve 

poſtea ſcilicet duodecimo die Februarii Anno Regno dicti Domini Regis 

nunc viceſimo quinto ſupradict. apud Gippovicum in dicto Com. _ 
Pr 
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elne Willielmo Soate tune Vie, dicti Com. Suff. exiſtens deliberatum 
pr 0 in forma NN quote) predictus Will. Vic: Com. predicti 
tugcexiſtend. ad prox Com. Forney a dem Com. Suff. poſt receptionem dic- 
3 brevis, {eilicet, viceſimo quarts die Februarii Anno Regni dicti Domini 
Regis nunc viceſimo quinto ſuuradicto, ac vigore brevis illius in pleno 
Com. ſuo tune tent. apud Gippovicum predict. in dict. Com. Suff. coram 
eodem Williel. adtunc Vic. ejuſdem Com: breve illum legi feciſſet nec non 
wblicam Proclamationem de die & loco in brevi predicto in ea parte con- 
. ſeciſſet nec non de uno milite gladio eincto magis idoneo & diſcreto 
Com. predict. juxta formam & exigentiam brevis illius eligend. adveniend. 
ad Parliamentum predictum in pleno Com. ill. prout ill. per breve ill. precept. 
uit & ſecundum formam ill. precept. fuit, videlicet int. horam octavam & 
horanundecimam antea meridiem ejuſdem viceſimi quartidie Februarii An- 
no vicelimo quinto ſupradicto ſuper quo proceſſum fuit tune ibidem in ple- 
no Com. ill. ad Electionem unius alius Militis pro eodem Com. in loco pre- 
diai Henrici, per Gentes in Com. illius reſidentes ac eidem Proclamationi in- 
tereſſentes, ac licet idem Samuel in eodem pleno Com. tent. apud Gippovi- 


cum predict. ( ui tunc & diu antea fuit Miles gladio cinctus in predicto Com. 
rightwell commorans & converſans & in eodem Com. Suff. 

natus) ſecundum exigentiam brevis predicti debite electus & nominatus 
fuit eodem viceſimo quarto die Februarii inter horam octavam & horam un- 
decimam fore Militem Com. illius in loco predicti Henrici North pro pre- 
dicto Parl:amento adveniend. pro eodem Com. ad idem Patliamentum per 
majorem numerum Gentium tunc reſidentium infra dictum Com. Suffolciæ, 
predicto tempore Proclamationis prediQi tune & ibidem preſent. eidem Pro- 
elamationi intereſſentium quorum tunc quilibet expendere potuit quadra- 
inta ſolides liberi tenementi & ultra per annum infra Com. ill. Ac licet 
itus Willielmus adtunc Vict. ii Com. Suffolcia exiſtens premiſſa 
fatis ſciens, poſtea ſcilicet eodem viceſimo quarto die Februarii anno reg- 
ni dicti domini Regis nunc viceſimo quinto in Cancellarium dicti domini 
Regis nunc apud Weſtmonaſterium predictum in dicto Com. Middl. breve 
ict. retornabit ſimul cum quadam Indentura inter ipſum Vicecomitem & 
predict. Electores ĩpſius Sam. de pred. Electione ipſius Sam. fact. ſecundum 
exigentiam brevis pred. Predictus tamen Williel. adtune Vicecomes predicti 
Com. Suff. exiſtens Officii ſui debitum minime ponderans, ſed machinans & 
malitioſe intendens ipſum Sam. in hac parte minus rite pregravare ac eun- 
dem Samuelem de fiducia & officii unius Militis Comitatus predict. in dicto 
Parliamento exercend. omnia fruſtrare & deprivare, & predictum Samuel. 
ad diverſas magnas & grandes pecuniarum ſummas expendend. cauſare, 
contra debitum officii ſui predicti falſo, malitioſe & deceptive adtunc in 
eandem Cancellariam apud Weſtmonaſterium predictam retornavit, una 
cum Indentura predicta quandam aliam Indenturam eidem brevi ſimiliter 
annex. ſpecifican. ill. fore fact. inter prefatum Willielmum adtunc exiſten. 
Vicecomit. dicti Comitatus Suffol. ex una parte & diverſas alias perſonas dicti 
Comitatus in Indentura illa ſpecificata & continens, quod dicte alie perſone 
ut major pars totius Comitatus predicti in predicto pleno Comitatu Suffol. 
7 — predictum dicto viceſimo quarto die Februarii anno ſu- 
pradicto eligerunt quendam Lionel. Talamach Baronettum alias dictum Do- 
minum Huntingtowre in Regno Scotie in loco predicti Henrici North un. 
Militem Comitatus Suffol. predicti pro Parliamento predicto adveniend. 
eidem Parliamento pro Comitatu illo ubi (re vera) predictus Lionel. non 
fuit elect. per majorem partem Comitatus illius fore Mil. in loco predicti 
Henrici pro Comitatu predicto, prout per ultimam Indenturam predic- 
tam fal ſo ſupponitur, ratione cujus quidem falſi retorn. de predicta alia 
Indentura per predictum Willielmum Vicecomitem dicti Comitatus Suf- 
fol. exiſten. in forma predicta fact. idem Samuel in domo inferiori pro Com- 
munitate hujus regni Anglie in dicto Parliamento ad predict. retorn. pre- 
dicti brevis & diverſa tempora poſtea aſſemblat. apud Weſtmonaſterium 
pred. conſtitut. admitti non potuit, quouſque idem Samuel ſuppetitionem 
ſuam Communitati dicti Parliamenti pro remedio ſuo congruo in ea parte 
exhibit. & poſt diverſas ingentes denar. ſummas in & cirea manifeſtationem 
& verificationem dicte Electionis ipſius Samuelis coram dicta Communi- 
tate expend. & diverſos labores in ea parte per ipſum Samuelem ſuſten. poſ- 
tea ſcilicet viceſimo die Februarii anno regni Domini regis nunc viceſimo 
ſexto per Communitat. dicti Parliamenti in domo Communitat. præd. ad- 


miſſus fuit, & electio ipſius Samuelis præd. per Communitat. pred. decla- 


rat. fuit fore bona, unde idem Samuel dicit quod ipſe deterioratus eſt & 
dampnum habet ad valentiam trium mille librarum & inde producit ſec- 


tam, &c. Et modo ad hunc diem, ſcilicet diem Veneris proximam poſt 


craſtinum ſancte Trinitatis iſto eedem Termino uſque quem diem præd. 
Williel. habuit licentiam ad billam præd. interloquendi & tunc ad reſ- 
pondendum, &c. coram Domino Rege apud Weſtmonaſterium venit tam 

red. Samuel per Attornatum ſuum præd. quam præd. Willielmus per 
e Needham Attornatum ſuum, & idem Willielmus defendit vim & 
injuriam quando, &c. & dicit quod ipſe non eſt inde culpabilis, & de hoc 
ponit ſe ſuper patriam, & præd. Samuel ſimiliter, & e. Ideo ven' inde Jura- 
tores coram Domino Rege apud Weſtmonaſterium die Veneris proximo 
poſt tres ſeptimanas ſancti Michaelis & qui nec, &c. ad recogn. &c. quia 
tam, &c. idem dies datus eſt partibus pred. ibidem, &c. De quo die ju- 
rata præd. inter partes prædictas de placito pred. poſita fuit inde inter eas 


in reſpectum coram Domino Rege apud Weſtmonaſterium uſque diem Jo- 


vis in craſtino ſancti Martini ex tunc proximo ſequente pro defectu Jura- 
torum, &c. Ad quem diem coram Domino Rege apud Weſt. venit tam 
præd. Samuel quam præd. Williel. per Attornatos ſuos pred. & Jurato- 
res jurat. illius exact. fimiliter ven. qui ad veritatem de & ſuper premiſſis 
dicend. elect, triat. & jurat. dicunt ſuper Sacramentum ſuum quod præd. 


Williel. eft culpabilis de præmiſſis præd. modo & forma prout præd. Sa- 


mael fuperius verſus eum queritur & aſſidunt dampna ipſius Samuelis occa- 
lione premiſſorum præd. ultra miſas & cuſtagia ſua per ipſum circa ſec- 
tam ſuam in hac parte appoſita ad octingentas libras, & pro miſis & cuſta- 
bie illis ad quadraginta ſolidos. Sed quia curia dicti Domini Regis nunc 
bie de judicio fuo & 
inde uſterior datus eſt partibus præd. coram. Domino Rege apud Weſtm. 
uſque diem Veneris proximum poſt Octobas Purificat. beate Marie de ju- 
dicio ſuo inde audiend. eo quod curia dicti Domini Regis hie inde non- 
dum, &c.. Ad quem diem coram Domino Rege apud Weſtm. venit tam 
pred. Samuel quam præd. Williel. per Attornatos ſuos pred. ſuper quo vi- 
& per curiam dicti Domini Regis nunc hie plene intellectis omnibus & 


* Leving's Reports, Part. II. 114. Tebis Reports, Vol. III. 365, 369, 189, 419, 428, 442, 664. 
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fingulis pteniiſits matutaque deliberatione inde habita, eonſideratum eſt 
quod præd. Samuel Barnardifton recuperet verſus prefatum Williel. Soame 


* q 


dampna ſua pred: per Juratores pred. in forma predicta aſſeſſ. necnon no- 


naginta & octo libras pro miſis & cuſtagiis ſuis pred. eidem Samuel per 


. curiam dicti Domini Regis nunc hie aſſenſu ſuo de inctemento + qr} 


Que quidem dampna in toto ſe attingunt ad noningetitas libras & pred. 
Williel. in miſericordia, &c. Poſtea ſcilieet die Sabbati viceſimo quarto 
die Aprilis Anno Regni Domini Regis nunc, &c: viceſinio ſeptimo tranſ- 
cript. Record. & proceſſ. præd. inter partes predictas de placito præd. cum 
omnibus ea. tangentibus pretextu cujuſdam brevis dicti Domini Regis de 
errore corrigend. per prefat. Williel. Soame in premiſſis proſecut. coram 
Juſticiariis — Regis de Communi Banco & Baronibus de Scaccatrio 
dicti Domini Regis de gradu de le Coife in Cameram Scaccarii juxta for- 
mam Statuti in Parliamento Domine Elizabethe nuper Regine Anglie apud 
Weſt. viceſimo tertio die Novembris Anno Regni ſui viceſimo ſeptimo tent” 
edit. a predicta curia dicti Domini Regis hie coram ipſo Rege tranſmiſſa ſue- 
runt, predictuſque Williel, Soame in eadem curia Camere Scaccarii compa- 
ren” diverſas cauſas & matetias pro errore in Recordo & Proceſſu præd. pro 
re vocatione & adnullatione Judicii præd. aſſignavit, ad quas præd. Samuel 
Barnardiſton in eadem curia Camere Scaccarii præd. ſimiliter comparend. 
placitavit, quod nee in Recordo nec in Proceſſu præd. nec in redditione Ju- 
dicii præd. in ullo fuit errat. Poſtmodumg ; ſcilicet die Sabbati decimo die 
Junii Anno Regni dicti Domini Regis nunc viceſimo octavo viſis premiſſis 
& per curiam Camere Scac. præd. diligent. examinat. & plenis intellectis 
tam Record. & Proceſſ. præd. quam Judicio præd. ſuper eiſdem reddit. 
videbatur curia Camere Scac. pred. quod judicium præd. vitioſum & de- 
fectivum in lege exiſtit. Ideo adtunc & ibidem per eandem curiam conſi- 
deratum fuit quod judicium pred. in omnibus reverſetur, adnulletur & 
penitus pro nullo habeatur, & quod præd. Williel. ad omnia que occaſione 
judicii præd. amiſit reſtituatur, ſuper quo Record. præd. nec non procell, 
pred, juſticiar. dicti Dom. Regis de 8 Banco Baron. de Scacc. 
dicti Dom. Regis coram eis in premiſſis habit. coram Domino Rege ubi- 
cunq; &c. remittebantur ſecund. formam Statuti pred. & in eadem curia 
dicti Dom. Regis hic coram ipſo Rege jam reſident, &c. Poſtea ſcilicet 
viceſimo quarto die Maii Anno Regni Domini Gulielmi & Marie nunc 
Regis & Regine Anglie primo Record. & Proceſſ. præd. inter partes præd. 
cum omnibus ea tangentibus pretextu cujuſdam brevis de errore corrigend. 
per prefat. Samuel. Barnardiſton in premiſſis præd. proſecut. dicto Domi- 
no Reg. & Regine in preſent. Parl. a præd. curia dicti Dom. Reg. & Re- 
gine hic tranſmiſ. fuit, predictuſq; Samuel in eadem curia Parl. compa- 
rens, diverſas cauſas & materias pro erroribus in Recordo & proceſlu præd. 
pro revocatione & adnullatione Fudicii pred, aſſignavit; & poſtea, ſcilicet 
viceſimo quinto die Junii Anno dictorum Dom. & Dom. Reg. & Regine 
ſupradict. in præd. curia Parliamenti viſis & per curiam ibidem diligenter 
examinat. & plenius intellectis tam Record. & Proceſſ. præd. judicio ſuper 
eiſdem reddit quam præd. errore ſuperius aſſignat. pro eo quod videtur cu- 
rie Parl. pred. quod Record. ill. in nullo vitioſum aut defectivum exiſtit 
& quod Record. ill. in nullo fuit erratum. Ideo adtune & ibidem conſi- 
deratum eſt per eandem curiam Parl. præ quod ſudicium pred. in omni- 
bus affirmetur & in omni ſuo robore ſtet & effect. . 


Sir Samuel Barnardiſton againſt Sir William Soame, late Sheriff of 
Suffolk, in B. R. 


ASE, and dec]ares that a writ iſſued out of Chancery to the defend- 

ant, then Sheriff of S elt, to elect a Knight of the County for the 
Parliament : and that the Plaintiff was choſen by the majority of Free- 
holders, and that the Defendant returned the Writ with an Indenture of 
the ſaid Election, but maliciouſly intending to deprive the Plaintiff, de 
fiducia & officio pred” falſo & deceptive, una cum indentura pred” retornavit 
unam alteram indenturam in cancellaria pred” ſpecificant” quod aliæ perſonæ 
libert tenentes vel major pars liberorum tenentium elegerunt quendam Lionellum 
Tolmach, ubi re vera pred” Lionellus non fuit ęlectus per majorem numerum 
liberorum tenentium ; ratione cujus, the Plaintiff was kept out of the Houſe 


of Commons, and put to great charge to prove his election in the Houſe 


of Commons. The Defendant pleaded non culp. and upon trial at bar, 
Twiſden, Rainsford, and Wylde held, and fo directed the Jury, That if 
this double return was made maliciouſly, they ought to find for the Plain- 
tiff, which accordingly they did, and gave him 8ool. damages; though 
the evidence, as to the malice and falſity, was very ſlender. For the Poll 
was granted ; upon which the matter ſeeming doubtful, whether ſome of 
them who voted for the Plaintiff had ſufficient freehold to qualify them to 

ive their votes; the Sheriff, by advice of Counſel then preſent, and of 
* Members of Parliament there alſo, made this double return, to 
prevent an action for a falſe return, in caſe it ſhould appear that ſome 
Freeholders that voted for the Plaintiff had ſufficient freehold. And after, 
upon examination in Parliament, the election of the Plaintiff was adjudg- 
ed good, and the Defendant committed by them for making this double 
return: And now 'twas moved in arreſt of judgment by North, Attorney“ 
General, and Scroggs, King's Serjeant, that this Action lies not, and that 
no ſuch Action was ever yet maintained in this caſe ; for the caſe of Nevil 
and Stroud was never reſolved, but in reſpect of difficulty ſent to Parlia- 
ment, where it never received a determination. And the reaſons they urged 
againſt the Action, were, Fir/?, Becauſe the falſity or verity of the return 
is only examinable in the Houſe of Commons, who are the ſole Judges, and 
will puniſh ſuch falſities; and accordingly they have ſo done in this caſe, 
by committing the Sheriff, and he ought not to be twice puniſhed for 
the ſame fault. And before the Statute of H. VI. no Action lay for a falſe 
return, and that only gives an action of debt for 100/. Secondly, The 
right of the party is not conſiderable in this caſe ; for this is not an 
office of profit, but of truſt, concerning the State. Thirdly, What the 
Sheriff does in this caſe, he doth as a Judge; for he is Judge of the 
election, and therefore no action lies againſt him. Fourthly, What the 
Sheriff doth in this caſe is propter difficultatem, upon his doubtfulneis 
of the matter, and Judges of Aſſize may, propter difficultatem, adjourn 
an Aſſize: the Sheriff hath done no more in this caſe than laid the 
matter before the Houſe of Commons, that the validity of the votes may 
be there deliberately examined. To which 'twas anſwer'd by Maynard 
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(431) 320. Protecdings agdinſ} Sir W. Same, 26 Car. II. (442) 
Wo ' \ Kino\s Serjeanht, and Sir IFilliom fonts, Sollicitor 3 Fre, That here was | Whereas in truth the Juſtice. never had any complaint. An adi 
3 £ — and falfir "i the Sheriff 224 thereby d * to the lie againſt him, becauſe he did ſalſ & ee. 25 eee 


** 


a plaintiff, and all this found by the Jury, which is ſufficient-to maintain 1 21 E. IV. 22, 23 If a milinformation be in a Court of Juſtice, > 

an action in all caſes, whether there has been a like action in ſuch caſe or action lies againſt him. "Now here is a very great miſinformation given 

not before; for actious upon the caſe are founded upon the particular cafe, | to the Chancery upon this return. | | . 

Which is moſtly new. And the caſe of Nevil and Stroud was not for a dou- Obj. This is a new caſe, and a caſe of a great deal of danger, at 
ble feturn; but for making no return; for there two were elected, therefore we muſt have a great deal of care of making new laws, 
and the Sheriff made no return as to one; and for that he brought | Auſio. It were endleſs to put caſes where there never was a caſe before, 
the action: Secondly, The commitment by the Parliament is only | yet an action will lie, if damage: there was no precedent for an action of 
to puniſh the contempt of the Sheriff, as to them and the State, but | the caſe for falſely and malicicuſly accuſing one of treaſon, before Snitz 
not to repair the party for the damage he ſuſtained 3 and thus in ſe- and Craſbato's cafe. Roll Abr. I. 1.1131. 
veral reſpects, one may be twite puniſhed pro ano delicto. As it falls | Bulftr, 2. 270. Jenes 93. Cre. 1. 15. Though there it was objeRed, 
out often in many caſes, particularly in criminal matters, wherein the | that never any precedents were, that this action was brought for malici. 
. © party is puniſhed for the King by indictment, and by the Jade for the | ouſly and falſely accuſing one of treaſon, and the danger of that action 1 

. ſpecial damage he ſuſtained, Thirdly, The Sheriff is not a udge of the would lie, yet the Judges reſolved otherwiſe, being falſely and malici. 

. eleion in this caſe, but a miniſter to take the polls; of which, in point | ouſly; and though never any precedents could be ſhewn, . yet they gave 
of ſuſfieiency, the Houſe of Commons is Judge. Fourthly, Though the | judgment expreſsly that the action would lie. | | 
Statute of H. VI. gives to the party the 100/. penalty, that will not prove | 2 Gro. $34. Moor and Blackwell's caſe ; Objected, That no precedent 
this action does not lie at Common Law. The Parliament intended only | could be found where inſufficient returns have been amended ; yet the 

to give a certain penalty to the party, which was conſiderable then, | Court ſaid, If there never was a precedent, they would make a precedent 
though not ſo conſiderable now, and not leave them to a Jury's diſcretion | thereof, The firſt precedent had a beginning, and there was none at firſt. 5 

altogether for damages. Et adjornatur ad proximum terminum, when Hale 2. There is a great difference where the Law is ſilent in the caſe. 
being in Court, he, Twy/den and J/ylde ; foraſmuch as the return is ſaid to Before Stade's caſe they never could ſhew any action of the caſe upon 
f be falſo & malitioſe & ea intentione, to put the plaintiff to charge and ex- an /ndebitatus aſſumpſit; multitudes of actions of debt, but none of the 
pence, and ſo found by the Jury; held the action lay, and gave |. caſe,. yet adjudged it would lie: For where there is eadem ratio, there is 
Judgment for the plaintiff ; Rainsford N 9 eadem lex and will any man doubt where there is a falſe return, whether 
on this a writ of Error was brought in the Chequer Chamber, where | an action will lie? In actions of the caſe there is leſs reaſon to expect 


U 
fx Judges were for reverſing the Judgment, and two for affirming it. precedents than in other things they grow as the invention of man 
heir Arguments here 2 | 3 z according as new frauds and new deceits ariſe, ſo ſhould new re- 
| medies. | 
Barnardiſton verſus Soame. In Caſe. | 00%. Never an action brought for ſuch a return; and Littleten's rule is, 
That if ſuch an action could be brought, it would have been brought be- 
The Caſe. fore now. | 


Anfw. 1. My Lord Cote ſays, The not uſer of an action does not take 
away the action, but ye may bring the action if ye have cauſe. | 
2. May it not be faid as it was ſaid to the former caſes ? There were 


N the death of Sir Henry North, one of the Knights for Suffolk, a writ 
was iſſued forth for the election of a new Member; and Sir Samuel 


Barnardiſion, and my Lord Huntingtowre, were the two candidates; but l ; 
Sir Samuel carried it by 78 voices, and was returned: And my Lord | acculations of treaſon, and falſe ones too, and no actions brought; there- 


 Huntingtowre having made an intereſt with the Sheriff, got the Sheriff to fore no action ought to lie now. I cannot ſee, if ye reverſe this judg- 
return him too; * he ſat in the Houſe till the election was there deter- nents ye muſt reverſe many more of the ſame nature. | 

mined for Sir Samuel, Whereupon Sir Samuel Barnardiſton, for this dou- Tis true, there is a great difference, that if the nature of the thing be | 
ble Return, brought an action upon the caſe againſt the Sheriff, and tried ſuch as it cannot be falſely and maliciouſly, the adding theſe words will 

it at the King's-Bench bar, 12 Nov. 1674, before my Lord Chief - Juſtice | not change the nature; but if the nature of the thing be ſo, and the Jury 

Hale, and recovered 1000/. damages : and afterwards a writ of Error was | do find falſo & malitioſe, the action will lie. As for the firſt part, as fora 
e f in the Exchequer Chamber, and there the Judgment in the King's» | falſe accuſation of ſtealing an apple off a tree, an action will not lie, 


Bench was reverſed ; only Atkins and Ellis were for affirming it. though the declaration is fe & malitieſe, for the nature of the thing 
| | t will not permit it; ſo Moor, 491. Palmer and Porter's caſe, there no 


| Judge Ellis's Argument is as followeth : action will lie upon that reaſon : But in our caſe, the nature of the 
Firſi, The Declaration does conſiſt of the writ to the Sheriff, his Re- thing is of ſuch a wrong, that an action may lie, 


turn, and the Averment of the plaintiff's damage. Then though the Acts of Parliament may give remedy, yet that takes 
not away the remedy at Common Law, which was his ancient remedy, 


The writ does ſhew the great import of what was to be done, and what | Plow. 113. puts many caſes to that purpoſe ; and the difference is plain, 
he ſhould do. | for if it were no crime and offence at Common Law, but given by the 
| Now as to the Return : AR, then no action could lie but upon the Act; but where there was an- 


1. It is impoſſible to be a true Return, but it is a falſe Return; for | other remedy, he may take either that at Common Law, or the other 


that /imul & ſemel, both ſhould be choſen at the ſame time, that can't be: | upon the Act. : 
So then he hath not obſerved the writ. | | The Common Law gave an action of the caſe upon too little iſſues re- 
2. The writ requires that the Houſe ſhould be full, and have a Mem- | turned o the Sheriff, the Statute gives an averment, yet he may take the 


ber of Parliament, but by this Return neither can ſit in Parliament; for action ſti ö 

it appears, that from the 24th of February, 25 Car. II. until the confir- Now conſider the remedy this Act gives, and ſee whether it be ſo good 
mation, he was kept out. So the end of the writ not at all obſerved, | a remedy: For firſt, He muſt bring his action within the time limited by 
and the buſineſs of the Parliament retarded as much as could be. the Act, or elſe he is out of the Act ; now if there be a double return de- 

3. It may be ſaid, This may be done by miſtake, he may miſtake the | pending in the Houſe, no man will bring an action, depending that re- 
law ; but when the plaintiff comes and ſays, That he knowing the Plain- | turn undecided, and the Judges will not countenance ſuch an action; ſo 
tiff was duly elected, and on purpoſe to keep him out of the Houſe, did the party is quite deprived of his remedy. Then, ſecondly, As this caſe 
falſe & malitioſe make this Return; then here is a falſe and malicious Re- is, the Sheriff is not within the Act at all, for he has returned the Plain- 
turn, and made knowingly upon him : Then an Action lies, tiff. Now if this ſhould be ſuffered, there would be an evaſion out of 

the Statute, and the Statute would give no remedy at all. Thirdly, It 
Then to conſider the Caſe, is the ſame miſchief to the plaintiff; if my Lord had been ſingly re- 

1. At Common Law ; and I conceive it will lie. turned, he might have vindicated his election as much as in this double 

2. The Acts of Parliament have not taken away the Remedy which | return, and have been in the Houſe as ſoon. 
the Common Law gave. Oi. This is a general matter, and all the ſubjects of England are con- 
1. That the Common Law gave remedy ; for that it was falſely and | cerned in it; and Co. Rep. 3. Williams's caſe, where there is a general 
maliciouſly done, we muſt not doubt it : ie is a matter of fact, and the | nuiſance, every man ſhall not have an action. 

Jury have found it ſo, and that there was a wrong done to Barnargi/ton, Reſp. Where there is a general concern, and no particular damage, 
and it is of the Sheriff's own knowledge: Then, every man ſhall not have an action; but when there is particular damage, 

2. When I ſuffer an injury, joined with a loſs, the Common Law | there he may. Here is a particular damage to the Plaintiff, and fo he is 
gives me a remedy for it. well intitled to his action. Rep. . Marie's caſe. 1 Inſt. 59. Powel,s 

Cocper and Andrews's caſe, Hob. 43. caſe. 3 Cro. 664. Fineux and Hoveden's caſe. 

Then take it as done by an Officer of Juſtice, and a ſworn Officer, one | Obj. This matter is matter proper to be determined in Parliament, and 
of the greateſt in the Kingdom : If it ſhould not lie in that caſe, there | a hard caſe the Sherift ſhould be condemned for that he could not help. 
would be a failure of Juſtice, but no failure of wrong. Kh. As to the Right of eleCtion that is determinable there, and it was 

| ſo; but for his damage, it neither was, nor could be examined there. If 
the Houſe of Commons had given damages, and the Parliament had 
broken up, how ſhould he have recovered them ? 

I. Here is no action brought againſt a Member. 


Powle and Godfrey's caſe, Rolls, lib. 1. 63. Co. lib. 12. 128. In that | 2. No action brought for any thing done in Parliament. 


caſe, becauſe there was a temporal loſs to the party, though for a ſpiri- 3. The return is into Chancery; the Sheriff's work was ended in 


tual wrong, the law gave him damages. Chancery ; it was filed in Chancery, and there remains, and there mult 


Rolls 1 lib. 1. 108. 24. Ford and Heſchin's caſe againſt an Archdeacon, | remain. So that all the malice and falfity was done in Chancery ; and 
F. N. B. 47. and yet an Archdeacon is a ſpiritual Officer : So that if he the action is not brought for any right of election, but for what was done 


do not induct the Parſon, he may have his remedy ; for where he ſuffers | to put him to charges. | 
a loſs, the Law gives him his remed If there had been an equality of voices, he muſt have returned ſo ; nor 


Now here is injuria & dampnum, ke does complain about the nature of | is here a little miſtake ; but what is done, s done falſely and maliciouſly, 
his election, and the undue return of an election; and to a Court that | and with an intent to put him to charges. | 
never yet did give damages to the party. Obj. The Sheriff is not concerned himſelf for what was done in the 
Then when there is a colour of Juſtice, and a man does proceed in | Commons Houſe. | 
a legal way, yet 72% & malitioſe, an action lies, Hob. 266. Naterer and | Anſw. He was not charged with it there; this action is not brought 


Freeman's caſe, If a man wi'l arreſt one, and put him to ſpecial bail, | purely for a double return; yet if fo, and he does it knowingly, an action 
a ſpecial action of the caſe lies againſt him. will lie, the return is plain, for the Sheriff is a great Officer, and the law 
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Second, That in caſes of far leſs concern, as to Officers, it will lie, and 
then we ſhall ſee in this caſe what it will do. 


— 


—— 


ont * =* vs nn 


Fg = _ : = = 
4, * 2 5 5 — 8 2 „% Þ 2 — 5 OT — — — — * 1 - —_—_ = - = 
— —U—U— — ow - 
p * + 4 — wn} . In — —— one + 2 8 8 —— neigh * — 2 TE TT ents br wh = — — — — — — — 
x = 3 Ei tw "> * — 1 Ser 2 * 33 of he mens = - by S's 2 — a, . = I > . n . = — 759 * — — 7 — on bes vt. = . — 2 — = = : = n l \ * = l == - — =_ 3 
- — — - . «SD 2h —_— OP ME T R — 4 - - — — — * * - * IE a « n « N — - x : \ * - * N - 5 
C G y r= * — nn" ro” Md W 3 — 4 * * D 2 * 1 FA 2 I 2 TA = SF» n — ne ee TSS ET arte —— — * . r 2 ——__#_. — hoe — = | 
” a - - . N . at » 
- —_ * — - — — — — — — — — entrees 1 ad n — 2 3 - — * , — * - C2 G7» —— Ree CGE 2 — 9 — 3 Acts: 23 * 4 * 
= — —— — — — . 0 — — 4 4 „ 45 rows * ris * 1 GIN " "nxt a n * — * — . 5 — — — — * — . . a 2 
= — — — * 4. —9 AS - — — - y 8 : rr be AN > Eee A need Gs > RAG, re ed LF Nr N 8 0 9 — 2 — 22 — oo . EL. 1 IMF . Wt: I — — oi ine 4 - — — — — —— EIT nv ne — — — ＋ * 
. + 8 
” 


Gro. 3. 130. IFindham and Clere's caſe againſt a Juſtice of Peace; does give that credit to him, that it will not ſuffer any averment againſt 
his 
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A 
bis return, but an action of the caſe will lie, Ep. rt. Bagg's caſe; and 
Sheriff is a ſworn Officer, and the law impoſes this Man upon me, an 
the law is my caution in that caſe, and gives mea remedy. ; 
Obj. Here is no double return, for it is no return at all, it not being 
under ſeal; and the Statute ſays, all returns ſhall be under the ſeal of the 
Electors: So here is no harm at all; he might have gone into the Houſe, 
if he had pleaſed. | 
Arſw. At the Common Law there was no neceflity the return ſhould 
have been under the ſeal of the Electors: So it is a good return until avoid- 
ed, and not a void return, If it were not good unlefs under the ſeal of all 


thoſe that elect, what will become of thoſe that fit now ? It was never done 


yet, if he makes a return without ſeal, it is good, primd facie, 

As to the exceptions taken to the declaration, it is well laid in ſtrictneſs 
of pleading; he ſays, ſecundum exigentiam brevis ; and tho' he ſays per altam 
indenturam factam, it was as much a” * indentatum, 1 Inſi. 103. Leo. 

10. Maydwell and Andrewe's caſe. How ſhould it be a return, unleſs it 
be 20 it ſhould be? And ye muſt intend fo as it ſhould be, 3 Cro. 737. 

The pleading of Eulkzy's caſe is the fame with this, and no exception 
taken to it: But if it had been upon a demurrer, there might have been 
more ſaid for the exception; but now it is an exception upon a verdict, 
and it ſhall be intended, that they that tried it had the right of the return. 
2 Bulſt. 41. Yelv. 247. after a verdi a vicious plea ſhall be made good, 
Allen and Naſte's cale, 3 Cro. 53. ibid. 35 1. Southwell and Brown's caſe, 
and Fulwood's caſe, 4 Rep. is a ſtronger caſe than has been cited, and yet 
adjudged good. 

hough there be no ſeal, yet when he returns this, and a man ſuffers 
damage by it, and all the miſchief that may happen, who is the party 
would take advantage of it? he that has done the wrong! No, he cannot, 
21 E. IV. 22. 15 E. IV. 18, 19. 

So therefore, both becauſe the declaration is well laid, and the party 
well entitled to his action, | 

The Judgment ought to be affirmed. 


An Argument in the great Caſe concerning Election of Members to Par- 
liament, by Sir Robert Atkins, Knight of the benourable Order of 
the Bath, and late one of the Fudges of the Court of Common-Pleas. 

Trin. 26 Car. II. In the Court of King's-Bench, Rot. 577. 
Sir Samuel Barnardi/ton, Bart. Plaintiff; Sir William Soame, Defendant. 
In Treſpaſs upon the Caſe. \ 


THAT whereas the King, 8 Feb. 25. of his reign, by a writ out of the 
Chancery, directed to the then Sheriff of SHπ , commanded that he 


ſhould cauſe an election to be made of another Knight for the ſaid Shire, 


in the place of Sir Henry North, lately dead ; and that he ſhould certify 
the election under his own ſeal, and the ſeals of thoſe that were preſent at 
the election, into the Chancery. 

ED writ, 12 Feb. 25 Car. II. was delivered to the defendant, then 
Sheriff, 

And, 24 Feb. 25 Car. II. in full County, by the people reſident in that 
County, the writ was read, | 

And altho' the plaintiff was Wy elected to be Knight for that County, 
by the greater number of the people then reſident in the ſaid County, every 
cne whereof could ſpend 405. per annum within that County: 

And altho' the detendant, then Sheriff of the ſaid County, premiſſa ſatis 
ſciens, afterwards the ſame 24 Feb. 25 Car. II. returned the ſaid writ into 
the Chancery; together with an Indenture between him the ſaid Sheriff, 
and the aforeſaid Electors of the plaintiff, of the aforeſaid Election of the 
plaintiff, made according as the ſaid writ requires, 

Yet the defendant, then Sheriff, Offici: ſui debitum minime ponderans, ſed 
machinans & malitieſe intendans 757 Samuelem in hac parte minus rite pragra- 
vare, and to deprive the plaintiff of the truſt and office of one of the Knights 
of the Shire, to be exerciſed in Parliament; and to cauſe the plaintiff to 
expend great ſums of money againſt the duty of his office: 

Falſely, maliciouſly and deceitfully returned into the Chancery, together 
with the aforeſaid Indenture, another Indenture annex'd to the ſaid writ, 
purporting the ſame to be made between him the ſaid defendant, then She- 
riff, of the one part, and divers other perſons; containing, I hat the ſaid 
other perſons, as the greater part of the ſaid County, did chuſe one Sir Lio- 
nel Tulmach, Bart. otherwiſe Lionel Lord Huntingicwre, as Knight of the 
Shire, to come to Parliament. 

Whereas in truth, the ſaid Lionel was not choſen by the greater part. 

By reaſon of which falſe return of the ſaid other Indenture, the plaintiff 
could not be admitted into the Lower Houſe at the return of the ſaid writ, 
and along time after, | 

Till the plaintiff, upon his petition to the Commons, and till after he 
had ſpent divers great ſums of money about the proving of his election, and 
divers pains and Jabours in that behalf ſuſtain'd, afterwards, ſcil. 20. Feb, 
26 Car. II. he was admitted, and bis election was declared to be good, 

To his damage of 3000 l. | 

Pl-a. Not guilty. 

Verdict. Pro quer' dam. 8col. 

Judgment. Pro quer* Sir Samuel Barnardiſtan, in the King's-Bench, for 
the 800 J. damages, and for the 98 J. coſts, 

The defendant, Sir Milliam S:ame, ſued a writ of Error before the Juſti- 
ces of the Comman-Bench, and the Barons of the Exchequer, in the Exchequer- 
Chamber, to reverſe the ſaid judgment given by the Judges of the King's-Bench, 

And two of the Juſtices of the Common Bench, viz. Sir Robert Atkins, and 
Sir //i/liam Ellis, upon argument, were of opinion, That the ſaid judg- 
ment was good in law, and were for affirming that judgment. 

But the other two Judges of the Common Bench, and the four Barons of 
the Exchequer, holding the ſaid judgment in the King's-Bench erroneous, 
were for reverſing the ſaid Judgment. 

And the faid Judgment ſtill ſtands revers'd ; but needs a redreſs by error 
in Parliament. 


Sir Samuel Barnardiſton, Bart. Plaintiff, Sir Villiam Soame, De- 
fendant, in an Action upon the Caſe. 
1 Shall divide the Record into the ſeveral parts of it: 
I. There is firſt, the occaſion, or as we commonly call it, the induce- 


ment to the action; that is, Sir Henry North, who ſerved in Parliament as 


, 


concerning the Elefion of Parliament-Men. 


(434) 


Knight of the Shire for Suffolk, died; and a new writ iſſued to chufe anos 
ther in his place, 


2. In the next place, the right that accrued to the plaintiff, Sir Samuel 


Barnardifton, he was duly elected Knight of the Shire. 


3- The injury done him by the defendant, with the aggravations of it, 
viz. Although the defendant well knew the plaintiff was duly elected, and 
tho' he did return him; yet contrary to the duty of his office as Sheriff, 
and intending to oppreſs him, and to deprive him of the right he had, and 
on purpoſe to put him to great expence and charges, 

He did falſely, maliciouſly, and ON return another Indenture 
with the former; importing, that another perſon was choſen by the great- 
er part of the County. | 


4. The damage ſuſtained by the plaintiff, after the writ was returned. 

1. He could not for a long time be admitted to fit to do his duty, and 
diſcharge his truſt. | 

2. He was put to great charges to prove his election. 

3. He did ſuſtain great pains and labour. 


FO 5. The right done him at laſt, and the ſatisfaction and amends made 

im; | 

1. By the Houſe of Commons. His election was declared good, and 
he was admitted to fit. 

2. By the Jury. They have found the wrong done by the defendant, 
and the damage ſuſtained by the plaintiff; and they have repair'd him 
with 800 J. damages. | 

3. By the Court of King's- Bench, They have given judgment for the 


plaintiff, 


And the queſtion before us, is, whether this judgment be erroneous ? I 

hold the judgment not to be erroneous, I am for affirming of the judg- 
ment. : 
1. I conceive the matter ſet forth in the plaintiff's declaration, to be ac- 
tionable. 2. That the wrong and injury complained of, is ſuch for which 
the Law gives him a remedy. And 3. That he has taken his proper re- 
medy, by bringing this action upon the caſe, 

All this being in the affirmative, the proof of it lies upon me. 

My ground and foundation is this, That where one perſon does injury 
to another, and the perſon to whom the wrong is done ſuſtains particular 
damage and loſs by the injury, there the Law gives a remedy, by action, 
to the party injur'd. | 


But here is an injury done. 
And here is a particular damage ſuſtain'd, 
Therefore an action lies, 


I ſhall firſt prove the ground or foundation, which is the major propoſi- 
tion, That where a wrong or injury is done, and a particular damage ſuſ- 
tained, there the Law gives a remedy by action. | 

1. From the nature and quality of the Law; which is to do right to all, 
and to give relief and redreſs to thoſe that receive wrongs. And ſhould 


there be any caſe where a perſon wh, a receive an injury and damage, and 


yet have no remedy nor redreſs, the Law would be deſective; which would 
be a reproach to the Law and Government. 

The Law has appointed ſeveral Courts, and given them ſeveral powers 
and juriſdictions ; ſo that in the one or the other, every perſon that has ſuf- 
28 injury and damage may make his complaint, and have right done 

im. | 

Sir Edw. Coke, in his Mag. Chart. fol. 405. in his Expoſ. upon the Stat. 
of W. II. c. 14. ſays, It is an ancient maxim of the Common Law, Non re- 
cedant querentes a curia Reg is fine remedio. Whoever has juſt cauſe to com- 
plain, fhall have their juſt remedy, And curia Regis non debet deficere in 
Juftitia exhibenaa, 

Both theſe rules and maxims, which have one and the ſame ſenſe, are 
remembered in that Stat. of Mg. Chart. c. 24. 

In Pinchn's caſe, ꝙ Rep. fel. 88. b. atjud. That an action upon the caſe 
lies againſt executors for a debt, due by the teſtator upon a ſimple con- 
tract. And in the argument of that caſe it is ſaid, That by that reſolu— 
tion, Juſlice and right is advanced, and the creditor paid his juſt debt; and 
if the debt ſhould be diſcharged by the death of the debtor, it would (lay 
the Judges) be a great defect in the Law, that there ſhould be a right, and 
no remedy for it: And the Judges urge the maxim I mentioned but now, 
curia Domini Regis deficere non debet conquerentibus in juſlitia exhibenda. 

In Meriel Treſham's caſe, g Rep. fol. 3. it is urged as an abſurd thing in 
law, that a man ſhould have wrong done him, and yet ſhould be without 
remedy : And the reporter does obſerve, that the Judges in all ages have 
endeavoured to put the rule of W. II. in execution, Curia dimiui Regis non 
debet diſicere conquerentibus in juſtitia exhibenda. 

Nay, the Law has fo great a zeal for redreſſing of wrongs, that as ſacred 
as the maxims and rules of the Law are, yet it there were any rules or 
maxims that ſtood in our way to hinder, the Law would break through 
thoſe rules and maxims, rather than ſuffer an injury to be without remedy, 
4 Inſt. fel. 51. about the middle, No wrong or injury, either public or private, 
can be done, but it. ſhall be refirm'd or puniflyd in one Court ar ather, by due courſe 
of Law. And in the lower end of that folio, A failure of Fuſlice is abharred 
in Law. 

Sir Fran. Bacon, amongſt the elements of the Law, fel. 51, delivers this 
as a principle, Receditur a placitis juris potius quam injuria & delicta remanent 
impunita; which he himſelf expounds in this ſenſe, The Law will diſpenſe 
with ſome maxims, rather than wrongs ſhould be unpuniſhed. 


2. My next argument to prove this poſition, That where an injury is dine, 
and damage ſuflained, the Law gives remedy, ſhall be taken from the nature 
of an action, which is the ordinary remedy the Law gives for the repair- 
ing of a private wrong. 

Now what the nature and definition of an action is, we learn from the 
moſt ancient authors of the Law, as Bra#ton, and Fl:ta, and the Mirror of 
the Juſtices, as they are collected by Sir E. C. 2 7nft. fol. 40. and they all 
agree almoſt in the fame Words: 
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(435) 
«+ Atledibil dliud of quam jns phoſequetd! in Judicit, guad alicui debetur,, & 
qued naſcitur ex malt ficts, vel quod provenit ex delidto vel injurtg.. 
It is nothing elſe but a means or remedy for a man to have right done 
him, that has ſuffered wrong and on JFF 


It is the argument commonly u 1 
action, and in particular. an action upon the caſe, viz. That there is an 


injury done, and a damage ſuſtained. 


Sir E. C. 12 Rep. fol. 128. ref. p. bot. tur. If a Sumner return one 


ſummoned, or cited into the Spiritual Court, where in truth he was never 
ſummoned, and he is pronounced contumaæ, and thereupon excommuni- 
\cate ; he ſhall have an action upon the caſe againſt the Sumner: And 
the reaſon given is, becauſe there is injuria & Jamnum: *Tis the ſame 


Caſe that is reported in Rolls 1 Rep. fol. 63. by the name of Powle and 


Godfrey : which I ſhall have further occaſion to mention before T have 
done: You have the ſame caſe reported by Sir Francis Moor, fol. 835. 
This may ſuffice to prove the major propoſition, That where wrong an 
injury is done to any man, and particular damage ſuſtained by ity there the 
Law entitles him to an ation. | | 
For the minor propoſition, That in the caſe before us, there is a 
wrong and injury done to the plaintiff, and a particular damage ſuſtained 
by him: To make this out, I ſhall need to do no more than barely to re- 
late the very fact; and put it as a queſtion to any plain man, that has but 
a common capacity, and no learning, nor acquired parts; and to ſtand 
to his judgment in the caſe, 
And the caſe is no more than this: The plaintiff had the honour to be 
, Choſen to that great truſt and employment, of a Knight of the Shire, by 
his Countrymen, to ſerve in Parliament ; by which he was juſtly entitled 
to ſeveral great privileges, and to wages for the time he ſerved. And 'tis 
an honour and employment we all know is highly eſteemed, and generally 
defired and ſought after; and he that defires it, deſires a good office. The 
| defendant having the office of a Sheriff, and being bound by his office 
and oath to do juſtly and truly, Et præmiſſa ſatis ſciens; that is, well 
knowing the Plaintiff had the only right to be returned, and that no other 


had the leaſt colour for it, and where there was not the leaſt doubt or 
difficulty in the caſe : | 


Yet falſely, deceitfully, and maliciouſly to deprive him of his truſt 
and office, on purpoſe to put him to great charges, he returned another 


perſon with him. 
And after all, the Queſtion is, Whether he has done him any wrong 


or no? 


By occaſion of this, the plaintiff was hindered from fitting in the 
Houſe, and was put to great expence, and underwent great trouble and 
labour. And the Queſtion is, Whether the Plaintift has been at any 
particular damage ? 


Shall L have my action for a halfpenny treſpaſs pedibus ambulands ? 


Does the Law give me an aCtion of aſſault and battery, if a man does 


but lift up his hand to ſtrike me? Or for a few ill words, that will break 
no bones? And ſhall I recover damage for theſe petty things, and ſhall no 


action lie for ſo notorious an injury as is done in this caſe ? 


But our | raps work is to anſwer the many objections that have been 
made againſt this action; which yet, I will be bold to ſay, have much 


more of wit than of weight in them. 


And the difficulty rather lies in the great power and intereſt of the par- 
ties to the action, and of thoſe that concern themſelves in the example 
and conſequence of it, upon a politick account, than from any uncer- 
tainty.of the Law : that is, there is a deſign to model the Parliament to 
the humour of the Court. | 

Sir Ed. Coke, in his preface to Rep. oi: 6. in the beginning of the 
folro, affirms, That he never ſaw any caſe of great value proceed quietly, 
without many exceptions in arreft of judgment, 

Object. 1. This is a matter that concerns the Government, and is of a 
publick nature; the employment of a Parliament-man, conſiſting in ne- 
gotits regem, flatum, & defenſionem Regni & Eccleſia concernentibus : And 
therefore the puniſhment of an offence committed, in reference to this, 
ſhould be by a publick proſecution, and not to be appropriated to any 
particular private perſon ; nor the amends and ſatisfaction made to any 
one man, 

Anſib. It muſt be agreed, That publick injuries wherein all, or very 
many are concerned, are proper for a publick proſecution ; as in the name 
of the King, or by a preſentment at a Leet, or Quarter-Seſſions, &c, 
But if any particular man receivea particular damage by the publick of- 
fence or injury, he ſhall have his action; and this is conſiſtent enough 
with the proſecution for the publick. As the caſe of 27 H. VIII. fel. 26, 
27. Br, Abr. Act. Sr. Ca. Plac. b. If a man make a ditch upon the King's 
highway, this is a wrong to every man that has a right to paſs that way; 
and he is preſentable at a Leet for this offence ; but if I and my horſe 
happen to fall into the ditch, riding along the way, and ſo receive a par- 
ticular damage, I may have an action upon the caſe againſt him that made 
the ditch. 9 Rep. 113. 5 Rep. 72, 73. lt is the ordinary caſe, A makes 
an aſſault and battery upon B. this is but one ſingle act, but it has 
a double aſpect; *tis a breach of the King's peace, and for that A. is in- 
dictable, and may be fined to the Ning, and impriſoned. It is a particular 
wrong to B. for which B. may have an action of aſſault and battery, and 
recover damages; and both of them conſiſtent. 

So in our caſe, this falſe and malicious double return, it was an injury 
to the King and Kingdom, and to the Houſe of Commons, in that while 
the election by this means Was under diſpute, they wanted the plaintiff's 
ſervice and aſſiſtanee. It was a wrong to the County of S, for the 
Knight of a Shire has plenam poteflatem pro ſe & communitate comitatus ad 


_ factendum & conſentiendum ; but it was more particularly an injury to the 


plaintiff, in that he was for ſome time deprived of the honour done him 
by his Country; who by their electing of him, ſettled that character upon 
him, that he was mag:s idoneus & diſcretus ; for the writ commands ſuch 
to be choſen. 


He was hindered from diſcharging his truſt, committed to him by his 


own Country; hindered from doing ſervice to the King and Kingdom; 
hindered of his wages. 
The Stat. of 27 H. VIII. c. 26. which unites England to Tales, enacts, 


hat for every Shire in Nules there ſhall be choſen one Knight to ſerve 


S 


; and the reaſon given to maititain an 
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nences, privileges and fees, belonging to ſuch, as ſerre in Parliament ; of 


all which the plaintiff, fora time, was hindered by this falſe return. 


And that it does concern the Government, it argues the greater injury 
done to the plaintiff; for every member of Parliament, for the time he 


ny 1 385 is inſtrumental in carrying on the Government: which is 
an hi 
'Tis n noble employment. 

And ſince it does ſo nearly concern the Government, we that are 
Judges ſhould be the more careful to diſcourage all abuſes committed by 
Sheriffs in elections: It is of vaſt concernment to the Kingdom that 
elections ſhould. be fair, and returns duly made, without partiality and 
indirect means uſed. And we, by Judgments, ſhould encourage all reme- 
dies againſt ſuch abuſes and practices. : , . 
Beſides all this, the plaintiff has been put to great expences, and un- 


bnour. to him. Ta regere imperib populus, He tibi erunt artet. 


dergone great labour and ttouble; which is a private and particular da- 


mage, and therefore entitles him to his particular action. 
A Juſtice of peace may have an action of ſlander in relation to his 


office, yet that was not an offence at Common Law neither; and yet it 


concerns the Government. | 
The Stat. of 7 H. IV. cap. 1. recites, That the Commons made a 

grievous complaint to the King, of the undue elections of the Knights of 

the Counties, which (ſays the Preamble ) be ſometimes made by affedtion of 


the Sheriffs, to the great ſlander of the Counties, and hindrance of the 


buſineſs of the Commonalty of the ſaid Counties. 

By which it appears, how great the miſchief was in thoſe days, and 
whence it came principally, viz. from the par.iality of the Sheriffs: And 
that Stat. to prevent the abuſes, does appoint the return of Indentures 
under the Seal of the Sheriff, and the ſeals of the Electors: But the de- 
fendant in our caſe has practiſed an abuſe even in the very remedy, by te- 
turning ſeveral Indentures, and ſo evading the good proviſion made by 
that Statute, | | 

The Stat. of 11 H. IV c. 1. obſerves, That #9 pain is ſet in ſpecial by 
that Stat. of 7 H. IV. upon Sheriffs, if they make returns contrary to 


that Statute, and give power to Judges of Aſſize to puniſh them, and to 


inflict the penalty of 100/. upon the Sheriff; and the Knights unduly re- 
turned are to loſe their wages: And all this depends upon the enquizy 
made by the Judges of Aſſize. At this time ſurely this matter of electi- 
ons, and the examining and determining of the right, was not held fo 


ſacred and ſo incommunicable a thing as ſome would have it now; for 


by this Statute tis referred to the Judges of the Aſſize. 


But the principal Statute in this matter, is that of 23 H. VI. c. 15. 


which ſets out the great abuſes by Sheriffs committed in elections; it re- 


Cites, That of late divers Sheriffs, for their ſingular avail and lucre, have 


not made due elections of the Knights. One would think by thoſe words 
(for their lucre), that there was money ſtirring upon theſe occaſions, even 
in thoſe times; and that ſome men paid dear to be choſen Parliament- 
men : Or elſe, how could a Sheriff make profit to himſelf by an eleQion ? 


And to be a Parliament-man, it ſeems, was a very deſirable thing in 


thoſe days. 


And foraſmuch (ſays that Statute) as a ſufficient pain, and convenient re- 
medy for the party in ſuch caſe grieved, isnot ordained in the ſaid Statutes 


againit the Sheriffs : It therefore provides a better remedy. 

But let us, to our purpoſe, obſerve by the way, that it mentions the 
Party grieved; ſo that there is a Farty grieved: It is not merely a publick 
offence, but an injury to ſome particular perſons, and to ſome one per- 


ſon ; for it ſays the party grieved, but it does not mention who that party 


grieved is. So that it may be objected, that thoſe words (the party 
grieved) refer to every Elector, as well as the Knight elected. 

But the enacting Clauſe expounds the words, and declares whom the 
makers of that Law meant ; for it makes the firſt offer of the forfeiture 
to every perſon choſen Knight, and not duly returned: So then 'tis plain, 
that the Knight elected, and not returned, is the Party grieved. If he have a 
particular wrong done him, then it follows he ought to have a particular 
remedy and ſatisfaction: And he was a party grieved before theſe Statutes 
made, and this penalty and remedy given ; for theſe Statutes do not firſt 
make him a party grieved, but mention him as being ſo before. If he 
were ſo before, ſurely the Law gave him ſome remedy, or elſe there was 
a Gravamen without Remediam ; which would have been a defect in the 


ſame. 


Object. 2. Is that which I think is moſt relied upon, and that has moſt 


weight laid upon it, viz. That this action concerns an election of a Knight to 
the Parliament, and therefore belongs ta the juriſdiftion of the Parliament, and 
ought to be determined there, and not by any Court inferior to it. 

Anſw. To this it has been truly anſwered, That though in this caſe we 
have often occaſion to ſpeak of the Parliament, and to mention an election 
to Parliament, yet the right of election is not called in queſtion, nor was 
it to be tried in this action, but was determined by the Houſe of Com- 


mons; and this action is purſuant to that deciſion of the right of election. 


by the Parliament, and grounds itſelf upon it. 

I ſhall, however, take this occaſion, in the firſt place, to ſhew in what 
matters that concern the Parliament, the Judges of //:/?min/ter-ball have 
in all times, and muſt meddle, and take cognizance of them. And in 
the next place, what they have declined and left to the Parliament, 


1. They have debated and reſolved, what is a good Seſſion of Parliament, | 


and what is not, and what makes a Seſſion, as in Tr. 12 Fac. in B. R. Rolli, 
Rep. 29. There were ſeveral Acts of Parliament that had paſſed at a 
former Parliament, which were continued only to the firſt Seſſion of the 


next Parliament; and in that caſe they held thoſe acts then ſtill in force: 


for though the Parliament had met, yet no Act paſling, they therefore 
adjudged it was no Seſſion, and there was a neceſſity that the Judges 
ſhould determine this. For though the King and Parliament make Acts, 
yet the Courts in J/e/imin/ler-hall put thoſe Acts in execution, and there- 
fore muſt firſt ſatisfy themſelves. 

2. Whether they are in force or not fo, in the Prince's caſe, 8 Rep. 
whether the charter made by King Ed. III. to the Prince, were an Act 
of Parliament or not, is here argued and reſolved. So 4 H. VII. 18. 


6 and 7 H. VII. 14, 15. 


3. In Rolls Ab. I _ 93- ca. 19. under the Title of {ion apen the 


Caſe, there is cited 17 E. III. in B. R. Rot. 69. where an action is 


in Parliament, and one Burgcſs for every Borough; and that the Knights | brought by John Bokeland, Knight of 1Wilfhire, againſt the Sheriff of that 


and Burgeſſes fall have like dignity, pre-eminence, and privilege, and 


county, for not levying 10/. 4s. pro expenſis ſuis in attendencia ſua in Parlia- 


ſhall be allowed ſuch fees as other Knights and Burgeſſes of the Parliament | mente. Now, in order to the recovery of this Action, many things re- 
have, and are allowed: by which it appears there are dignities, pre-emi- | lating to the Parliament, as, When the Parliament begen? How long 
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tion brought againſt the Keeper, for letting a Burgeſs of Parliament go at 
large by Writ de privilegis Parliamenti, who was in execution: The Lord 
Dyer ſays nothing there, what became of it; but Sir Francis Mor, in his 
Rep. fot. 57. at the lower end of that el. reports, that it was held by Dyer, 
that if one condemn'd in debt or _—_ be choſen to the Parliament, 
and after taken in execution, that he ſhall not have his privilege of Par- 


liament. And, as he ſays, it was ſo held by the Sages of the Law, in the 


caſe of Ferrers; and that tho' his privilege was indeed allow'd, yet, (as 
held) it was minus juſte; which cate of Ferrers was the ſame here 

mentioned before to be in Dy. fel. 275. as appears by Mr. Crompton in 
his juriſdiction of Courts, fol. 8. ö. re ee EE 

o that ſome things relating to the Parliament, the Courts of #W:/min/er- 
hall muſt determine; and the Judges cannot avoid it, if they wil! do 
juſtice. - | | 
: 2. But ſome things there are concerning the Parliament, which the 
Courts of Meſiminſter-ball may determine if they think fit; or they may at 
the diſcretion of the Judges ſuſpend their further proceeding, and refer 
them till the Parliament meets to determine them. 

33 H. VI. fol. 17, 18. It is there debated by the Judges, whether it were 
a perſect and legal Ad that paſs'd in Parliament againſt Sir 7% Piſtingtin, 
for a rape committed by him; and it depended upon the courſe of the two 
Houſes, in their tranſmitting of Bills from one to another, and of indor- 
fing the Bills; and they ſent for the Clerk of the Parliament and conſulted 
with him about it; and there, Forteſcue, Chicf- Juſtice, held the Act in 
queſtion. to be a good Act of Parliament; but, ſays he, peradventure the 
matter, or queſtion, ſhal! wait till the next Parliament meet, and then we 
may be certified by them of the certainty of the matter. By this it ap- 

„ that the Tobi did not difown the juriſdiction of that cauſe, 
that was ſo nearly depending upon the uſage of Parliament, but that it 
belonged to them, and not to the Parliament; yet it was convenient to 
be adviſed by the Parliament, and to wait till then. 

And Sir Ea. Cole, in his 2 Inſt. 408. tells us, that matters of difficulty 
were uſually adjourned to Parliament. | 

3. Some things there are that concern the Parliament, wherein the 
Courts of I ſiminſter-hall muſt not intermeddle, but the juriſdiction be- 
longs to the Parliament only. 

By the Statute of 4 H. VIII. c. 8. tho” all in that Act that ec neerns one 
Richard Strode is a private Act, yet there is one clauſe which is a general 
AR, and is declaratory of the ancient law and cuſtom of Parliament, viz. 
It is enacted, That ail Suits, Accuſements, Condemnations, Executions, Fines, 
Amerciaments, Puniſpments, Corrections, Charges, and Impoſitions, at any time 
from thenceforth, to be put or had upon any Member, 0 any Bill, ſpeaking, 
reaſoning, or declaring of any matter concerning the Parliament, to be comniuned 
or treated of, be utterly void and of none effect. This concerns none but 
Members of Parliament, and it provides tor freedom of debates in matters 
that are proper to be treated of in Parliament. 

The Lords, for themſelves only, and for their own Houſe, made claim 
of this privilege and juriſdiction, 11 R. II. numb. 7. Sir Robert Cotton's 
Abr. fol. 321. but it is limited only to matters moved in Parliament, and 
the King allowed it in full Parliament. 

And Sir Ed. Cote, in his 2 Inft. fol. 15. ſays, That part ratione, the like 
belongs to the Houſe of Commons *: And this is the reaſon, fays Sir E. C. 
that ee ought not to give any opinion of a matter of Parliament, be- 
cauſe it is not to be decided by the coimnmon Laws uſed in other Courts, 
but ſecundum legem & conſuetudinen Parliamenti. 

So likewiſe in caſe of the privilege of a Member of Parliament, againſt 
ſuits and executions, fitting the Parliament, the Judges have refuſed to 
give their opinion, tho' demanded by the Lords; as they did in the caſe 
of Thorp, Speaker of the Houſe of Commons, who was taken in execution 
between two >eiſions of Parliament, of which the Commons made Com- 
plaint to the Lords, and the Lords asked the advice of the Judges, whe- 
ther the Speaker ought to be delivered by privilege of Parliament? The 
Judges anſwered, That they ought not to determine the e of the High 
Court of Parl:ament : the caſe is 31 H. VI. fol.---. Rolls Ab. 2d part. 94. 
ca. 1. See 39 H. VI. Sir Robert Cotton's Abridg. num. 6. | 

Concerning departure from Parliament, (fitting the Parliament) and not 
attending according to their duty ; the caſe ſeems doubtful, whether any 
other Court than the Parliament can determine of that offence, it ſeeming 
to be of a middle nature. For tho” it be an offence committed by a 
Member, and that in Parliament-time, which argues for their privilege, 
and againſt the juriſdiction of any inferior Court, ctpecially while the Par- 
liament fits, who undoubtedly may take cognizance of it, and puniſh it: 
Yet on the other fide, when the Parliament has not taken cognizance of 
it, and the Parliament is riſen, why ſhould not that offence, at the King's 
ſuit, be puniſhed in the Star-chamber, while that was a Court, and now 
in the King's-Bench ? And why ſhould privilege protect againſt non-attend- 
ance, when the true ground of privilege is by reaſon of attendance. And 
Mr. P/awden, who was a very learned Lawyer, ſubmits to the juriſdic- 
tion, but traverſes his departure; as the caſe of the Biſhop of Mincbeſter, 
3 E. III. remembered by Sir Ed Cole, in his 2 Infl. in his Chapter of Par- 
liament, (as far as he reports it) ſeems rather to be an authority againſt the 
juriſdiction of any other Court beſides the Parliament itſelf, in ſuch caſe ot 
proceeding againſt a Member to puniſh him for non-attendance : For the 
Biſhop being impleaded by original writ at the King's ſuit, (which I ſup- 
poſe was in the Aing's-Bench) quia receſſit a Parliaments jine licentia Regis. 

The Biſhop plcaded quod ipſe eff unus de paribus, & dicit, quod fi quis eorum 
deliguerit in Dominum Regem in aligus Parliament), in Parliaments debet cor— 
rig: & emendari, & non à ibi in minori curia. And fo Sir E. C. ſeeins to leave 
the victory on the Biſhop's fide, and that his plea ſucceeded. But Sir 
Francis Mor, 779, 780. reports the cafe of the Lord S!urton, and the Lord 
Mordant, how they were deeply fined in the Star-chamber, 4 Fac. for ab- 
ſenting from Parliament, at the complaint of the Attorney General, ore 


' tenus., And there were then preſent in the Star- chamber, the Lord- 


Chancellor, Chief-Juſtice Popham, Fleming, and It amy. And for pre- 
cedents to juſtify the proceeding againſt them in that Court, they cite the 
caſe of the Earl of Cornwat, 4 H. III. and the Biſhop of Yinchs/ter's caſe, 


(which I mentioned but now) 3 E. III. how that for departing from Par-. 


lament, without licence, their lands were feized. 


* Sir John Elliot, and Denzil Helles, pleaded the like Plea to the juriſdicti on of the King s- Bench. Ante p. 34% 


conrerning the Election of Parliament Men. A mv. 


attendance was P and divers other queſtions relating th the Parliament, [ 


— of neceffity be incident. of | 
'2-10 Eliz. Dy. fol. 275. The very dower end of that folio, there is an ac- 


But the objection in dur caſe is, ancerntny n mater of ef 
of a. Shire to ſerve in Parliament: that no other Court but the Parliament 
mult meddle in it, as the objectors would have it, 

Anſw. It is not imperti 
Juriſdiction in this matter. Fe DEE oe eto ther ewes a, 
Sir. Robert Cotton affirms, that writs of Summons for Knights of the Shire 
to ſerve in Parliament, began 49 H. III. and that the admittance of Com- 
moners into the Parliament, was purpoſely to leſſen and curb the power of the 


Lords, after the daring Earl of Zeie/ter was ſlain in the battle of . Eveſham 


(which was that very year); and the Barons were totally routed by Prince 
Edward, (afterwards King E. I.) and K. H. III. was reſcued out of their 
hands. And to back that opinion, it is obſerved, that the firſt writ to the 
Sheriffs, to ſummon two Knights out of every Shirg that is to be foun 
upon reeord, is that of the cloſe Roll 49 H. III. (the very ſame year 
darſo 10 and 11. Thus Mr. Prynne affirms, in his preface to the Abridg- 
ment of the Records of the Tower, fol. 11. in the beginning of that fl. 
and fel. 13.h, in the middle of that fol. 


But we muſt not be governed by Hiſtorians in matters of law; and there- 


fore, notwithſtanding this obſervation of Sir Robert Catton's and Mr. Prynne's, 


we muſt preſume that the Houſe of Commons, and elections of Knights of | 


the Shire, are as ancient as the Common Law, and have been time immemo- 
rial; becauſe we find no written law that does firſt begin any ſuch Intti- 
tution. . ; 5 

But to come cloſer to the objection, and to enquire who are the proper 
Judges of the right of elections? 


Mr. Prynne, in the ſame Preface, fel. 14. 5. in the middle of it, (as I . 


myſelf have folio'd it, for the print has no folios to the Preface;) * The 
+ King and Lords (ſays he) were anciently ſole Judges of the legality 
© of elections of Mcmbers of the Houſe of Commons, till the time of 
„King Henry VII.“ 

And in Sir R:bert Cotten's Abridgment, fel. 392. the year 1 H. IV. 
num. 80. at the prayer of the Commons, the King declares, that the Com- 
mons were only petitioners, and that all judgments apertain to the King 
and Lords, 3 
which order the King would from that time to be obſerved. | 

But we know that the Houle of Commons is now poſſ-{s'd of the juriſ- 
diction of determining all queſtions concerning the election of their own 
Members; ſo far at leaſt, as is in order to their being admitted or excluded 
from fitting there. But how far their judgment is concluding to all others 
to other purpoſes, I have now no juſt occaſion to examine; for, as has heen 
obſery'd, the Plaintiff in this caſe grounds his action upon his original right 
of election, and mentions the determination of the Houſe on his ſide; and 


not only alledges that he was duly elected, but fo returned by the Detend= 


ant himſelf: And that tho' he were for ſome time hindered from ſitting, by 

occaſion of the falſe return, made by the Defendant on purpole, and the 
election was under queſtion by it, yet he prov'd it clearly to the Houſe, 

and was admitted, and his election declared good; and taking it for grant- 

ed that he was duly elected, he ſues in the King's- Bench, by this action to 

recover damages for the injury done him by the Defendant, for which the 

Houſe of Commons could not have help'd him. For to that purpoſe they- 
have no juriſdiction, for they cannot examine a witneſs upon oath, nor 

can they act the part of a Jury to give damages, nor have they any power 

to award a trial, or to cauſe the Sheriff to impannel a Jury. 

O6j. 3. This is an action of a new invention, and prime impreſſionis, 
and never any ſuch was brought before, ſave that of Neil againſt Stroud; 
which never had any determination, 

A ſio. Tis true 'tis new, in the particular circumſtances, but not in the 
main, nor in the ſubſtance ; 'tis new, in that 'tis brought by one elected 
Knight of a Shire againſt the Sheriff, for a falſe and malicious return of 
another Indenture, whereby the plaintiff was put to great expence and 
trouble; but *tis not new in the general nature of the action. For nothing is 
more frequent then actions upon the caſe, where an injury is done and 
damage ſuſtained; nay, *tis very frequent ſor actions upon the caſe to be 
brought againſt Sheriffs, for mere falſe returns, and that where there is no 
malice, nor any of thoſe great aggravations that appear in this caſe. 

For this I refer you to the cate in Xl, Abr. I. wir 99. Get:n, 
Palmer and Marſhal, in the King's- Bench, where the Bailiff of a Franchiſe 
was newly removed; but tho' he were removed, took upon him to anſwer, 
but made a falſe anſwer to the Sherift's warrant, to execute a Fieri ſuc 
againſt an Adminiſtrator, and the Sheriff made that Return to the Court; 
'and thereupon an action upon the caſe brought againſt the Sheriff, and ad- 
judged it lies: And that the Sheriff at his peril muſt take notice who is the 
rightful Bailiff of the Franchiſe, and accept of no anſwer to his warrant 
from any other. 

19 H. VI. 29. An Action upon the caſe againſt a deputy Sheriff, for 
embezzeliing a Writ. 

19 H. VI. 38. by Paſtan. If a Sheriff upon a Venire fac” return a Jury 
that is inſufficient to pay iſſues, the next Sheriff to whom the iſſucs are 
eſtreated to be levied, muſt charge himſelf with the iffucs, and rautt not re- 


turn a Nihil, but ſhall have an action upon the caſe againſt his Predeccttor, 


for his falſe return; yet here is no malice, but at the moſt a neglect, or a 
miſtake only. 

39 E. Il. 7. Brock. action upon the caſe, 67. 

An action upon the caſe againſt a Sheriff for not ſummoning and warning 
a man in due time, upon a writ of Pr @munre or attachment, whereby he ſut- 
tained damage, as judgment given againſt him, or the like. This is but a bare 
neglect or omiſſion, and ſeems to be the leaſt or lowelt fort of injuries; and 
yet being accompanied with a particular damage to the party, tho' without 
any malice on the Sheriff's part, the action will lie. 

3 E. IV. 20. Breck, action upon the cale, pl. 91. by Danby and Pigot, 
for a falſe return only. 

If a Mh il be returned againſt me who have land, F. N. B. 93. 31 E. III. 
Fitz. Abr. Praces 55. 

So for not returning a writ of ſecond deliverance, which is a mere 
neglect and non-feaſance, tho' there be no malice, 21 E. III. 43. Br. Ac. 
J. ca. pl. 48. 5 Rep. 32. b. 91. ) Rep. 1. 

So againſt a Biſhop, if he faltely return, that an executor has not refuſed 
the executorſhip, when re vera he has refuſed it, 2 Leon. 221. 

So againſt an Eſcheator, 9 H. VI. 60. 21 E. IV. 23. 27. 

Much more ſhall the action upon tha caſe lie againſt the Sheriff, as the 
circumſtances of this caſe are, hefe the return is not only jalſe, but he 


knew 
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knew it to be falſe, and he did it maliciouſly, with a purpoſe to hinder 
the plaintiff from fitting, and to put him to expence, and where the plain- 
tiff has had ſo great a 2 And the Sheriff by his oath is oblig'd to 
do right as well to poor as to rich, in all that belongeth to his office. - 2. To 
do no wrong to any man for favour nor hate. 3. To diſturb no man's 
right. 4. Truly to return, and truly to ſerve all the King's writs, as far 
forth as ſhall be within his running. And the Jury by their verdict in this 
caſe, have found the defencant to fail in every one of theſe clauſes of his 
oath. And tho' the circumſtances that do diverſify all caſes are new in 
this caſe ; yet 'tis very frequent in actions upon the caſe, to have new caſes 
and new circumſtances ; and there is nothing more frequent than this va- 
riety and novelty, | | 

Sir Fran. Bacon, in his Book of advancement of learning, ſpeakin of 
caſes omitted in law, fol. 38. ſays, That the narrow compaſs of man's wiſdom 
cannot comprehend all caſ«s which time hath found out; and therefore caſes omit- 
ted and new, do often preſent themſelves, but every new caſe does not re- 
quire a new law ; for then the legiſlative power muſt be continually exer- 
cis'd:. But tho' it differs from former caſes in circumſtances, yet it may fall 
under a general rule, or be proceeded upon by parity of reaſon ; ubi eft ea- 
dem ratio, ibi idem eff jus. 4 

And the Statute of W. 21. cap. 24. has made ample proviſion for all ſuch 
new caſes that fall under a general rule, but have no formed writ, or writ 
of courſe, that fits it in all the particulars and circumſtances. In conſimili 
caſu, ſimili remedio indigente, fiat breve, ſays that Statute. Es 

In the 8th Rep. fol. 48. Jehu Webb's caſe, there you have the diſtinction 
of writs ; ſonie are brevia formata jeu de curſu, and from thence the Curſitors 
have their name, becauſe they have the drawing of thoſe writs. 

Some are brevia Megiftralia quæ nec ſunt de curſu nec formata,i. e. de aligua certa 
forma, ſed ſæpius variant ſecundum varietatem caſuum, factorum & querularum ; 
as are actions upon the caſe, &c. which have not any certain form, but 
are upon occaſion drawn by the-Maſters of the Chancery, and from thence 
are called Magiſtralia; all this is by virtue of the words of the Statute of 
IS. II. c. 24. Concordant clerici in Cancellaria de brevi faciends. 2 Inſt. 405, 

06, 407. | 

n And 3 new caſes may be put, that have no parallel caſes to be found 
in our Books, if all the particulars and circumſtances be regarded, as the 
caſe, 8 Car. Croke 291. in the King's Bench, where an action upon the 
caſe is brought againſt an Apparitor, for what he did in his office, vix. for 
falſely and maliciouſly eee one, and that in the Spiritual Court, for 
incontinency. This was againſt an officer for what he did in his office, 
and to which his oath obliged him; and this was for a thing done in the 
Spiritual Court, viz. the Conſiſtory Court at Exeter, and for a matter 
merely of eccleſiaſtical cogniſance, viz. incontinency, wherein the Com- 
mon Low had nothing to do; and this caſe had no parallel nor precedent 
before it: and yet being an injury and damage to the party preſented, and 
done falſely and maliciouſly, and without colour, and for which the party 
injured could have no recompence in any other Court, but ar Common 
Law, it was adjudged the action lay. This caſe, tho' it had no parallel 
before it in all the circumſtances, yet in many reſpects it is a parallel to 
the caſe before us. There is the like ation againſt conſtables for making 
a falſe preſentment, Croke Car. 467. and the caſe I cited before againſt a 
Sumner. 12 Rep. 128. | 

And for that objection and obſervation concerning the novelty of this 
action, this more may be ſaid in anſwer to it; That till of late years She- 
riffs have given no occaſion for the like action of this; for double returns, 
upon elections to Parliament, have not been in ancient times. 

Mr. Prynne, in his Brevia Parliamentaria Rediviva, fol. 777 obſerves, 
that there were not above two or three caſes of elections queſtioned from 
49 H. III. till 22 E. IV. for aught appears by the returns, or Parliament- 
Rolls, and not ſo much as one double return or indenture. 

And the common law does comply with, and conform to the general 
opinion and genius of the Kingdom, and values what they generally eſteem 
and value, and diſeſteems what they value not. 

Heretofore an election to ſerve in Parliament was not a thing ſo deſir- 
able, and ſo much ſought after as now- a- days it is; and it is not the deſire 
or ſeeking after it that is to be diſlik'd or condemn'd, for he that deſireth 
the office of a Biſhop (ſays the Apoſtle) deſires a good office; but it is the 
undue means uſed, or the ill ends for which it is defired, that makes the 
ſeeking bad. 

Mr. Prynne, ut ſupra, fol. 165. anno 1 E. III. a writ iſſued to elect two 
Knights for the county of Northumberland, and the Sheriff returned this 
anſwer, communitas commit. Northumbrie fic reſpondet, quod ipſi per inimicos 
Scotiæ adeo ſunt deſtructi, quod non habent unde folvere expenſa duobus militil us 
pre ad conſilium apud Lincoln. tenendum. ; 

n his fourth part of his Regiſter of Parliamentary writs, is mentioned 
a Patent of exemption granted 42 E. I. to the town of Torrington in Devon- 
ſhire; which Patent recites in its preamble, that the men of that town never 


uſed to ſend Burgeſſes to Parliament, till the Sheriff, 21 E. I. ſummonites fuiſſe 


malitioſe retornavit. | : | 
So that a malicious return to Parliament is no new thing, but has been 


formerly done; and as the plaintiff in this action has well ſued the Sheriff 
for returning another with him, ſo I make no doubt but as the caſe then 
ſtood with the general humour and opinion of the people, thoſe of Torring- 
zon might have had their remedy againſt the then Sheriff for returning them 
ſummoned, 

And the Law is ftill the ſame, in that it ſtill ſets a price and eſteem up- 
on that which the people generally eſteem and value. | 

And ſeveral caſes have been put to prove, that new Statutes have given 
occaſion to new actions upon the caſe, which actions could not have been 
ſued at the Common Law; and yet thoſe new Laws and ſtatutes do not 
give thoſe new actions, but only occaſioned them. | 

Barnes verſ. Carey 12 Fac. King's-Bench, Rolls's Rep. fol. 47. 

The plaintiff there brought an action upon the caſe againſt the Sheriff of 
Briſtol, tor ſuffering J. S. to eſcape out of his cuſtody, J. S. being com- 
mitted by the Commiſſioners of bankrupts, for refuſing to anſwer Interro- 
gatories, the plaintiff being one of the creditors, and F. S. a bankrupt; 
and after many exceptions taken to the declaration, the Court gave judg- 
ment for the plaintiff. And yet there was no ſuch thing as a commiſſion 
of bankrupt at the common Law; but the common Law takes occaſion 


4 


30. Proceedings againſt Sir W. Soame, 


| by the ſtatutes of bankrupt; to give ſuch un action upon the caſe; which 


26 Car. II. (440) 


before thoſe ſtatutes could not have been ſued. 

In like manner the common Law takes occafion by thoſe ſtatutes that 
pive the action of waſte againſt tenant for life, or years, againſt whom it 

ay not -; common Law, to give an action upon the caſe againſt ſuch te- 
nants, if they will not permit their Leſſors to enter upon the thing demi - 
ſed, to view whether waſte be done or not. Croke 2 part, 478. 

Object. 4. That there is not one caſe in Law parallel to this caſe, for à 
Sheriff to be ſued for returning the whole truth, and ſomething more than 
the truth: tho? actions for falſe returns are frequent. | 

Anſiu. This is an action for a falſe return, and ſomething more. That 
it is for a falſe return, appears by that allegation, that he did falſely make 
his return, and the Jury have found it ſo, and we muſt believe it. And it 
was falſe in this, in that he returned an Indenture pretended to be under 
the hands and ſeals of divers perſons, as the greater part of the ſaid coun- 
ty, purporting the choice of another than the plaintiff to be Knight of the 
Shire. The plaintiff does not alledge, that there ever was any ſuch In- 
denture ſealed by any perſon ; but that the defendant did falſely return an- 
other Indenture, purporting the ſame to be made by divers perſons, &c. 
So that we may reaſonably underſtand it, that in truth there never was an 
ſuch Indenture ſealed by any but the Sheriff himſelf, and not by any others 
that were preſent at the election. 2d4/y, Tho? the Sheriff have returned 
the whole truth, yet together with that truth he returned a falſchood ; and 
till it was re-examined, it could not appear which was the truth ; and in 
the mean time the plaintiff ſuſtained all his damage. | 

Object. 5. That the Sheriff ated herein as a ; and therefore if he 
err, he 1s not to be ſued for it, but his error may be reformed ; and the Law 
will not ſuffer an averment tending to the diſcredit of a Judge. Pl. com- 
ment. 491. b. and Dy. 89. 6. 

Anſw. All this is true, as to one that is a Judge of Record, in reſpect of 
the greatneſs of his authority, and the great truſt the King and the Law re- 
poſe in a Judge of Record ; but the Sheriff is no Judge at all in what he 
acts in the election of Knights for the Shire, but is only an officer upon 
Record, 9 H. VI. 53. and 60. Br. Ab. Tit. Ae. ſ. ca. plac. 6. tho! in ſome 
particular caſes indeed, the Sheriff is a Judge, as in a Fufticies, 6 Rep. 12. 
ad. fin. and a Judge of Record, as ina Re-diſfeifm, by the Statute of Merton, r. 13. 

Ohjecl. b. The Statute of 23 H. VI. c. 15. has provided a remedy againſt 
the Sheriff for any abuſe committed by him in elections, viz. the penalty 
of an hundred pound, in caſe of Knights of the Shire, to the Knight in- 


jured: And it does recite in the preamble, that a convenient remedy for 


the party grieved is not ordained in the former ſtatutes; and from hence 
it is inferred, that there was no remedy for the party grieved at the com- 
mon Law, nor before this ſtatute. | 

Anſw. I have already proved, that there was a remedy at the common 

Law, and before this ſtatute; and this ſtatute is an argument to prove it, 
for this ſtatute, mentions a party grieved, and there could be no grief with- 
out a remedy, otherwiſe the Law would have been defective. And it can- 
not be denied, but that if there were a remedy at the common Law, this 
_ being in the affirmative does not take it away, only it gives another 
remedy, 
And for the words of this ſtatute of 23 H. VI. that a convenient remedy for 
the party grieved is not ordained by the formed ſtatutes ; this does not ar- 
gue that there was no remedy at the Common Law, nor does it argue that 
there was no remedy at all; but that there was no convenient remedy by 
thoſe former ſtatutes, and thereupon the ſtatute of 23 H. VI. gives an hun- 
dred pound to the Knight injured by an undue return. 

I ſhall put ſome like caſes where Acts of Parliament give remedies, 
where yet there were other remedies before at common Law, and the party 
may ſue for either; Rolls Ab. 1. part. fol. 93. caſe 20. 

A Diſtringas is awarded to the Sheriff to diſtrain the defendant in an ac- 
tion, and the Sheriff returns too ſmall iſſues, tho? an averment lies by the 
ſtatute of VV. II. c. 43. yet the plaintiff may well have his action upon the 
caſe againſt the Sheriff, becauſe it appears by the words of the ſtatute, that 
it is a falſe return. Obſerve the argument there uſed, viz. 

If the, action upon the caſe did not lie, in ſuch caſe the plaintiff had not 
any remedy at the common Law, which was greatly miſchievous; and the 
ſtatute (as is there obſerved) tho? it gives a new remedy, and takes no no- 
tice of any remedy that was before in the caſe, yet it does not reſtrain the 
plaintiff from any remedy that he had at the common Law. *Tis there 
indeed made a Quære; but Serjeant Rolls has this Note upon it, that Tr. 
3 Car. one Mrs. Bennet, upon good advice, brought ſuch an action upon the 


caſe againſt the Sheriff of London, for returning too ſmall iſſues againſt the 


Mayor and Commonalty of London. 

The ſtatute of . II. c. 24. (Sir E. C. 2 Inft. fol. 404, 405.) firſt gives 
an aflize of nuſance againſt the Alienee of him that levied that nuſance ; and 
that ſtatute ſeems (as Sir E. C. obſerves) to underſtand that the party griev- 
ed was without any remedy before; for it provides in theſe words, de cetero 
non recedunt quarentes a curia Regis fine remedio: yet Sir E. C. takes notice, 


fel. 405. of his 2. Inſt. at the lower end of that folie, upon the words (a cu- 


ria) That the makers of that Af knew well that the party injured by the nuſance 
might enter upon the ground of the wrong-doer, not only when it was in 
his hands, but after it was aliened too, and abate the 57-55 and fo pre- 
vent himſelf of the remedy by aſſize of nuſance given by this Act. And be- 
ſides this, he had another remedy by action, viz. If he had any particular 
damage (ſays Sir E. C.) he might bring his action upon the caſe, and re- 
cover damage, ne gquærentes recederent a curia fine remedis. 

Olject. Lhe ground of this action againſt the Sheriff is for making a 
double return. Now the declaration ſets forth only one perfect return, and 
that is of the plaintiff's election, which the declaration ſays, was ſecundum 
exigentiam brevis; and it was by Indenture, under the ſeal of the Sheriff 
and Electors: And tho? the plaintiff alledges, that the late Sheriff and the 
Electors returned another Indenture of the election of another perſon, 
(which is the gravaren that he complains of) yet that appears to be no re- 
turn ; for it was not ſaid, that that Indenture was under any ſeals, And the 
ſtatutes of 7 H. IV. c. 15. and 8 H. VI. c. 7. require Indentures enſealed by 
the Electors to be tack'd to the writ, which Indentures ſo ſealed and tack- 
ed, ſhall be holden for the Sheriff's return. 

Anſw. This other Indenture laſt mentioned, muſt be underſtood an In- 


denture enſealed, in like manner as the former; for the declaration juſt before 
| mentions 


mentions the firſtIndenture, whereby the Plaintiff was returned to be cho- 
ſen, and that it is ſaid to be fo enſealed, as the Statutes require; and then 
the declaration ſays, that the Sheriff, together with that Indenture, re- 
turn'd another Indenture : fo that it mult be reaſonably underſtood, to be 


an Indenture, in like manner enſealed, 
And then tis ſaid by the declaration of this laſt Indenture, that it was 
annexed to the Writ ; and ſo return'd by the Defendant the Sheriff, which 
uſt therefore be preſum'd to be an Indenture enſcaled, or elſe to what 
purpoſe did the Defendant annex it to the Writ, and return it ? 
And further the declaration ſays, that by reaſon of the falſe return, the 
Plaintiff could not be admitted into the Ses, Houſe, till he had made 
proof of his Election. Now, if that other Indenture were not enſealed, 
it could not be ſaid to be a falſe return; for it would indeed have been 
no return, and it could not have hindered the Plaintiff from being admit- 
ted, nor put him to the proof of his Election. 

And that the Indenture muſt be.underſtood an Indenture enſealed, by 
thoſe that were preſent at the Election, appears by the Writ; the form 
whereof you will find in Crompt. Juriſdiction of Courts, fol. 1. b. the Clauſe 
is this; be namina eorundem militum, fic electorum, in quibuſdam Indenturis, in- 
ter te & illes gui hujuſmodi Electioni inter fuerint inde conficiendis, inſert. And 
in another Clauſe, Et Electionem illam ſub figilla tus & figillts eorum qui 
Electioni illi interfuerint nobis in Cancellariam certifices, remittens nobis alte- 
ram partem Indenturar. predictar. preſentibus conſutam una cum hoc breve. 


The Lord Chief- Juſtice North's Argument, in the Caſe between 
Sir Villiam Soame, Sheriff of Suffolk, and Sir Samuel Barnar- 
diſton, Bart. adjudged in the Court of Exchequer-Chamber, upon 
a Writ of Error, containing the Reaſons of that Judgment. 

IR Samuel Barnardiſton, the Plaintiff, brings an action upon the caſe 


in Banco Regis againſt the Defendant, Sir William Soame, late Sheriff 
of Suffolk, ſetting forth, that a Writ iſſued for the chuſing of a Knight 


for that County, to ſerve in the then Parliament, inſtead of Sir Henry 


North, deceaſed; that at the next County Court the Freeholders proceed- 
ed to an Election, and altho' the Plaintiff was duly choſen per majorem 
numerum gentium tunc reſident. infra dict. Comitat. quorum tunc guilibet 
expendere potuit 408. libri ten'ti & ultra per annum infra Comitat. il- 
lud, ac licet prædidtus Willielmus, præmiſſa ſatis ſciens, paſtea brevem 
præd. in cur. Cancellar. retornavit, ſimul cum quadam Indentura inter ip- 
um Vicecomitem & prædict. Eleftores ipſius Samuelis de prædicta Electione 
ipſius Samuelis fat. ſecund. Exigentium brevis prædict. Predifus tamen 
Willielmus adtunc Vicecomes Officii 2 debitum minime ponderans, fed ma- 
thinans & malitioſe intendens ipſum Samuelem in hac parte minus rite præ- 


gradare, ac eundem Samuelem de fiducia & officio unius Mil. Comitat. præ- 


did. in dict. Parliamento exercend. omnino fruſtrare, & deprivare & prædicl. 
Samuelem ad diverſas magnas & grandes pecuniarum ſummas expend. cauſare, 
contra debitum icli 9 falſe, malitioſe, ſcienter & deceptive, adtunc in 
cad. Cancellar. a ud Weſtmonaſt. prædict. retornavit una cum Indentura 

rædict. quandam aliam Indenturam eidem brevi fimiliter annex. ſpecificat. il- 
lam fore fact. inter prefat. Willielmum, &c. una parte, & d:verſas alias 
perſonas dic. Comitat. in Indentura illa ſpecificat. & continent. quod dictæ al. 
perſon, ut major pars totius Comitat. prædidt. in preditto pleny Comitat. ele- 
gerunt guend. Lionellum Talmaſh, Bar. alias dif. Lionel Dom. Hunt- 
ingtowre, in Regno Scotiæ, in loco prædicti Henrici North un. Mil. Com. 
Suffolk prædidt. pro Parliamento prædicto adveniend. eidem Parliamento pro 
Com. il. Ubi re vera prædictus Lionellus non fuit electus par majorem par- 
tem, prout per ult. Indent. falſo ſupponitur. Ratime cujus quidem falſi retorn. 
de prædidta al. Indent. &c. idem Samuel in Dominum infertorem pro Comitat. 
bujus Regni Angliæ, Sc. afſemblat. admitti non potuit, quouſque idem Samuel 
fer petitionem ſuam Comitat. difit Parliamenti pro remedio congruo exhibet ; 
& poſt diverſas ingentes denar. ſummas in & circa manifeſtationem & verifica- 
tionem dictæ Electionis coram diet. Comitat. expendit, & diverſos labores in ea 
parte ſuſlent. poſtea ſcil. &c. per Comitat. in Domum Comitat. prædict. ad- 
miſſus fuit & electio ipſius Samuelis per Comitat. declarat. fuit, fore bona, 
unde deteriorat. eft, & damnum habet ad Valenc. 3000l. 

There is a verdict given for the Plaintiff, and damages found to the va- 
lue of 800/. and Judgment thereupon, and a Writ of Error is brought to 
reverſe that Judgment, 

| have but a little Time left me to ſay what I have to offer, it being 
very late; and yet I muſt deſire leave to produce thoſe reaſons I have in 
maintenance of my opinion: I will be careful not to detain you longer 
than will be neceflary. 

And therefore, I will not trouble you with ſtarting the caſe again, nor 
will I ſpeak of any exceptions that have been made to the declaration, for 
| laye not the niceties of the Law, in caſes where they do prevail: and in 
this caſe I have only conſidered the foundations of the action; which if I 
had found well eſtabliſhed upon reaſon, or the grounds of the Law, I 
v.ould have examined what has been objected to the forms of the declara- 
ton, which muſt have brought great weight to have overturned thoſe 
Proceedings. | 

But as the point of the action, upon the moſt ſerious conſideration I 
could have of it, and weighing what has been before now, and allo at this 


concerning the Elefion of Parliament-Men. 


flrandum bona. 


(442) 


the argument to ſupport a Judgment from the authority of itſelf, is, Ex- 
ceptio ejuſdem rei cujus petitur Difſolutio, which muſt not be admitted in 
caſes of Writs of Error. We are entruſted to examine and correct the er- 
rors of that Court, and for that purpoſe we are made ſuperior to it ; we muſt 
proceed according to our own knowledge and diſcretion, or elſe we do 
not perform the truſt repoſed in us. | 5 

] muſt needs ſay, this is a cauſe that imports it more than any cauſe I have 
known to come before us, for it is a cauſe Prime Impreſſionis ; and the 
queſtion is, Whether by this nel change of the Common Law be 
introduced ? It is the principal ufe of Writs of Error, and Appeals, to 
hinder the change of the Law; therefore do Writs of Error in our Law, 
and Appeals in the Civil Law, carry Judgments and Decrees to be exa- 
min'd by ſuperior Courts until they come to the higheſt, who are entruſt- 
ed that they will not change the Law, | | 

Therefore do Writs of Error lie from Ireland, which is a ſubordinate 
Kingdom to Englend, by whoſe Laws it is governed ; that they might not 
be able to change the Law by their Judgments, and not ſo much for the 
particular right of the party. 

For otherwiſe it would be very eaſy for Judges, by conſtruction and in- 
terpretation, to change even a written Law; and it would be moſt eaſy for 
the Judges of the Common Laws of England, which are not written, but 
depend upon uſage, to make a change in them, eſpecially if they may juſ- 
tify themſelves by ſuch a rule as my brother Atkins lays down to ſupport 
this caſe, viz, that the Common Law complies with the genius of the Na- 
tion. I admit that the Laws are fitted to the genius of the Nation ; 
but when that genius changes, the Parliament is only entruſted to judge of 
it, and by changing the Law to make it ſuitable to it. Put if the Judges 
ſhall ſay it is Common Law, becauſe it ſuits with the genius of the Na- 
tion, they may take upon them to change the whole as well as any part of 
it, the conſequence whereof may eaſily be ſeen ; I wiſh we had not found 
it by ſad experience, 

Tf the caſe at the Bar be a change of the Law, it is happy that it comes 
to be queſtioned in the firſt inſtance ; for if this cauſe had been any way 
agreed and quitted, and a ſecond caſe of this nature had been queſtion'd, 
there would have been a precedent urg'd, which cannot be ſpoke of here ; 
wha caſe hath no fellow, there never having been the like Judgment 
before. 

The method I ſhall take in what I have to ſay, ſhall be, 

1/t, To remove ſome prejudice the Caſe is under, 

2aly, Give my reaſons againſt the Action. 

34ly, NWeigh what has been ſaid to maintain the Aion. 

17%, The caſe is under this prejudice, that an action of the caſe lies for 
falſe returns of Sheriffs, and why ſhould it not lie in this caſe as well as 
e ! 

o remove this prejudice, I ſhall ſhew ſome material differences be- 
twixt the nature of ordinary returns and this return, 

In ordinary returns the party is concluded, and abſolutely without re- 
medy ; for the Court mutt take the return as the Sheriff makes it, In ordi- 
nary caſes the Sheriff may, and frequently does, take ſecurity of the PJain- 
tiff, or the Sheriff hath means by Law to be ſecure; as, if he doubts the 
property of the * he may return a Fieri facias, Nulius venit ad mon- 

In ſome caſes he may, for his ſafety, impannel a Jury, as 
upon an Elegit; or he may reſort to the Court, and pray reaſonable time 
to prepare his return, if the matter be difficult; and hath other ſhelters, 
that it he be wary, will fave him from danger. 

But in this caſe the party is not concluded, for upon aPetition to the Par- 
liament, if they ſee it juſt, they will cauſe the return to be altered by the 
Clerk of the Crown, if the Sheriff be not in the way ; in this caſe, the 
Sheriff may not take ſecurity, it were criminal in him to make ſuch a re- 
turn by Compact, nor can the Sheriff make a fruitleſs return or obtain 
delay to conſult his ſafety, 

Theſe differences are of that nature, that they change the caſe in the 
reaſon of it, as I ſhall hereafter make appear : and no man can infer, be- 
cauſe an action lies for falſe returns in ordinary cafes; therefore it lies in 
caſe of a return to Parliament, where the Sheriff is clearly upon terms. 

My reaſons againſt this action are applicable to this caſe, and make it 
different from all the caſes, that have been put by my brothers that argued 
for the action: I obſerve they argued only upon generals, without any other 
application to this caſe than by the topick of concluding, a Minor: ad Mu- 
jus, becauſe an action lies in caſes of inferior nature, therefore it will lie in 
this; which rule holds not in diverſe caſes, where there arc particular 
reaſons to the contrary, as I ſhall by-and-bye ſhew to be in this. 

24ly, I ſhall give you my 1cafons againſt this action, which are as 
follow : 

(1.) My firſt reaſon is this, becauſe the Sheriff as to the declaring the 
majority is Judge; and no action will lie againſt a Judge, for what he does 
judicially, tho' it ſhould be laid lo, malitioſe & jcienter 3 as appears in 
Co. 12. Rep. fol. 24. They who are intruſied to judge, ought to be free from 
vexation, that they may determine without fear ; the Law requires courage in a 
Judge, and therefore provides ſecurity for the ſut port of that courage. But, 

1. Is the Sheriff a Judge in this caſe? And, 

2. Is there the ſame reaſon he ſhould be freed from all actions? 


time, ſaid in ſupport of it; I am of opinion, that the Judgment ought to 
be reverſed 3 for that no ſuch action as this, at Bar, does lie by the Com- 
mon Law. 

hecauſe this is a cauſe of conſiderable value, great damages being recover- 
e becauſe it isa Judgment of great authority, being upon a cauſe tried at the 
King's-Bench Bar, and given upon dcliberation there; becaule it is a caſe of 
an extraordinary nature, and of great import, each party pretending bene- 
ht to the Parliament by it; becauſe it is an action Prime Impreſſionis, that 
never was before adjudged, the report of which will be liſtened after: 1 
have taken pains to collect and ſet down the reaſons that I mult go upon 
in determining this caſe ; that as the Judgment had the countenance of 
ſome deliberation in the Court where it was given; fo the reverſal being 
with greater deliberation, may appear grounded upon reaſons that ought 
to prevail. | | 

I can ſay with my brother Nindbam, that I love rather to affirm Judg- 
ments, than to reverſe them ; but I can attribute nothing of authority to | 
the Judgment, tho' it were given in a ſuperior Court, and upon delibera- 


tion x, muſt 11.85 of it as if the caſe came to be judged originally by me: 
oL. VII. | 


As to the firſt it is of neceſſity, that as to the declaring the majority, he 
{ſhould be Judge upon the place: in other caſes, in the County Court, the 
Frecholders are the Judges, and he is the Miniſter, When we ſay the 
Freeholders, we mean the major part of them is to judge; but when the 
queſtion is, Which is the major part? they cannot determine the queſ- 
tion; but of neceſſity the Sheriff mult determine that, the nature of the 
thing ſpeaks it. 

1 herefore it was held rightly in Letchmere's caſe, 13 and 14. Car. II. 
that as to the Election of Knights to the Parliament, the Court is pro- 
perly the Sheriff's Court, and the Writ is in the nature of a ſpecial Com- 
miſſion, Elegi facias. 

I know a Fig may have many miniſterial AQs incumbent upon 
him, as the Chicf-Juſtices have to certify Records upon Writs of 
Error; therefore it is neceſſary for me to obſerve, that the ſuit here 
is for what he does as a Judge, and not for any thing miniſte- 
rial; which appears by the averment, that the Sheriff annexed an- 
other Indenture, ſpecifying it to be made by the major part of the 
Frecholders, and containing that the Lord Huntingt:wre was choſen, 
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ubi re vera the Lord Huntingtowre 
ſeal the ſame, never did ſeal the ſame, there had been a falſity in his mi- 


niſterial part of ſending in the Indenture ; but his ſending his two Inden- 
' tures, which were really ſealed by the Freeholders, as they import; 


wherein the Freeholders of each Indenture (and not the Sherift) ſay, that 


they are the major part, 1s no falſity in his miniſterial part, but only de- 
ferring to judge between them, which is the major part ; or more properly 


Judging that they are both equal in number. | 
5 They object, that the matter of this queſtion is not matter of Judg- 


ment, tis but counting the Poll, which requires Arithmetick, but not 
Judgment; but certainly if it be rightly conſidered, it will be thought 


this queſtion of Majority is not barely a . of fact, but a queſtion 
of judgment, a queſtion of difficult judgment, there are ſo many qualifi- 
cations of Electors. Bop | 


1. They muſt have 40's. per annum, there the value muſt be judged, 

2. It muſt be Freehold ; there the Title. 9 17 | 

3. It muſt be their own; there colourable and fraudulent gifts made 
many times on purpoſe to get voices, muſt be judged. _ 

4. The Electors muſt be reſident ; here the ſettlement of the party 
muſt be determined. ; 

5. There are many things that incapacitate voices, as bribery, force, 
c. and many other queſtions ariſe, that are of ſuch difficulty in debate 


of them, much time is ſpent in Parliament; and ſometimes a Committee 


determines one way, and the Houſe another, Is not this then a queſtion 


that refers to Judgment ? 


They object again, the Sheriff may give an oath concerning all the 


qualifications, and he is to Jook no farther, - 


I anſwer, the Statute has given the Sheriff power to give an oath in 
aſſiſtance of him; but the Statute does not ſay that whoſoever takes that 
oath ſhall have a voice: neither does the Statute 23 Hen. VI. ſay, that 
the Sheriff ſhall not be charged with a falſe return, that purſues that 
way: ſo that although he may uſe thoſe means for his direction, yet he 
muſt conſider his own ſafety, and not make a falſe return. If a man, 


upon taking ſuch an oath, give the Sheriff a ſpecial anſwer, or if it 


ſhould be known to the Sheriff he ſwears falſe, the Sheriff muſt deter- 


- mine according to his own judgment, and not by what is ſworn, 


It may hence be concluded, that the Sheriff, as to declaring a majo- 
rity, is EN e; and if ſo, my next aſſertion is, that there is the ſame 
reaſon he wo, 7 be free from actions, as any Judge in Veſiminſter-hall, or 
any other Judge. Does it not import the Publick, that the Sheriff ſhould 
deal uprightly and impartially? Ought he.not to have courage, and for 
that end Thould not the Law provide him ſecurity ? | 

Conſider his diſadvantages, what a noiſe and croud accompany ſuch 


elections; what importunity, nay, what violence there is upon him from 


the conteſting parties. | 
We may ſay, noother Judge has more need of courage and reſolution 


determines in a caſe of greater conſequence to the publick, or di 


- culty, than he; expoſe him to ſuch actions, and in moſt Elections he 
muſt have trouble; for commonly each party is confident of his ſtrength, 


his conduct, and his friends; that let the Sheriff return never ſo upright- 


ly, the party that is rejected will revenge it by a ſuit, eſpecially if he may 


ſue at Common Law, to have boundleſs damages, without running any 


hazard himſelf, but of the loſs of his coſts. 


If we Judges, that find ourſelves ſecure from actions, ſhould not be 
tender of others that are in the ſame circumſtances; it may well be ſaid, 
Wo unto you, for you impoſe heavy burthens upon others, but will not bear the 
leaſt of them your ſelves, 

2. My ſecond reaſon is, becauſe it is alieni fori, either to examine the 
right of the Election, or behaviour of the Sheriff; both which are inci- 
dent, and indeed the only conſiderations that can guide in the Trial of 
ſuch cauſes, if they be allowed. 

It is admitted, that the Parliament is the only proper Judicature to 
determine the right of Election, and to cenſure the behaviour of the She- 


riff, How then can the Common Law try a cauſe, that cannot determine 


of thoſe things, without which the cauſe cannot be tried? 

No action upon the caſe will lie for breach of a truſt, becauſe the de- 
termination of the principal thing, the truſt, does not belong to the 
Common Law, but to the Court of Chaneery : certainly the reaſon of the 
caſe at Bar is ſtronger, as the Parliament ought to have more reverence 
than the Court of Chancery. 

They object, that it may be tried after the Parliament hath decided the 
Election; for then that which the Common Law would not try is de- 
termined, and the Parliament cannot give the party the coſts he is put unto. 

Then I perceive they would have the determination of the Parliament 
binding to the Sheriff in the action, which it cannot be; for that is be- 
tween other parties to which the Sheriff is not called: it is againſt the 
courſe of Law, that any Judgment, Decree or Proceeding betwixt other 
parties ſhould bind the intereſt of, or any way conclude a third perſon ; 
no more ought it to do here: it may be eaſy for parties combining to repre- 
ſent a caſe ſo to the Parliament, that the right of Election may appear 
either way as the parties pleaſe. Is it fit the Sheriff, who is not admitted 
to controvert ſuch determination, ſhould be concluded by it, in an action 
brought againſt him, to make him pay the reckoning ? 

Did the Parliament believe, when they determined this Election, that 
they paſſed Sentence againſt the Sheriff, upon which he muſt pay 800 J.? 
Sure if they had imagined ſo, they would, nay. in Juſtice, they ought to 


have heard his defence, before they determined it. 


And yet that was the meaſure of this caſe, the Sheriff was not heard in 


Parliament, indeed he was not blamed there : and yet upon the Trial, 


which concerned him ſo deeply, he was not allowed to defend himſelf, by 
ſhewing any majority or equality of voices, the Parliament having deter- 
mined the Election. 

I do not by theſe reflections tax the Law of Injuſtice, or the courſe of 


Parliament of Inconvenience; I am an admirer of the methods of both: 
it is from the Excellency of them, I conclude this Proceeding in this 
new-fangled action, being abſurd, unjuſtand unreaſonable, cannot be legal. 


To anſwer the other branch of this objection, I ſay, it does not fol- 


low, that becauſe the Parliament cannot give cofts, therefore this new- 
deviſed action mutt lie, to help the party to them, 


4 


30. Proceedings againſt Sir W. Same, 


was not choſen by the major part of the 
| Freeholders. If it had been ſaid ubi re vere the Freeholders ſuppoſed to 


* 


26 Car. II. (444) 


For then ſuch an action might as well lic in all caſes where there is a 


wrong to be remedied by courle of Law, and no coſts are given for it. 


At the Common Law no coſts were given in any caſe; and many caſes 


remain at this day, where the Statutes have given no coſts: as in a Pro- 


hibition, Scire facras, and Quare impedit, and divers other caſes ; and yet 
no dion will lie to recover thoſe coſts, and why ſhould it lie in the caſe 
In this caſe the Parliament have already had it under their conſide. 


ration in the Statute 23 Hex. VI. and have appointed what ſhall be paid 


by the Sheriff that offends, viz. 100/. to the party, 100. to the King, 


and ithpriſonment ; the Parliament have ſtated what ſhall be paid for 


compenſation, and what for puniſhment, and would have provided for 
coſts, if they had thought ht. ST OT 

3. My third reaſon is, becauſe a double return is a lawful means fo 
the Sheriff to perform his duty in doubtful caſes, 

If this be ſo, then all aggravations of falſo, malztioſe & ſcienter, will not 
make the thing actionable; for whatever a man may do for his lafety, 
cannot be the ground of an action. DS 3 

There is ſometimes Damnum abſque injuria, though the thing be done 


| on purpoſe to bring a loſs upon another, without any deſign of benefit to 
| himſelf; as if a new houſe be erected contiguous to my ground, I may 


build any thing on purpoſe to blind the lights of that new houſe, and no 
action will accrue, though the malice were never fo great; much le 
will it lie, when a man acts for his own ſafety. 

If a Jury will find a ſpecial verdict; if a Judge will adviſe and take 
time to conſider; if a Biſhop will delay a Patron, and impannel a Jury 
to enquire of the Right of Patronage ; you cannot bring an action for 
theſe delays, though you ſuppoſe it to be done maliciouſly, and on pur. 
poſe to put you to charges; though you ſuppoſe it to be done 2 
knowing the Law to be clear: for they take but the liberty the Law has 
e for their ſafety, and there can be no demonſtration that they 
have not real doubts, for theſe are within their own breaſts ; it would be 
very miſchievous, that a man might not have leave to doubt without ſo 
great peril. | WY F 

The courſe of Parliament makes out the ground of this reaſon to be 
true in fact, ſo that a double return is lawful when the Sheriff doubts ; 
for if the Parliament did not allow a double return in doubtful caſes, 
they ought never to accept a double return: if it were in itſelf a yoid and 
unlawful return, they ought not to endure it a moinent, but ſend for the 
Sheriff, and compel km orthwith to make a ſingle return. But we fee 
where there is doubt, the Parliament ſends not for the Sheriff before 
they have examined the caſe, and given particular directions. 

And it muſt of neceſſity be the courſe: for ſuppoſe the voices are 
equal: ſuppoſe the Election is void for force; ſuppoſe the Sheriff doubts 
upon the validity of ſome voices, ſhall he tranſmit his doubts ſpecially 


to Parliament? Was there ever any ſuch thing done? Was there ever 
any other way but to make a double return, and leave it fairly to the 


deciſion of Parliament ? | 

It was ſaid by my brother Ellis, that if the Sheriff had returned, in the 
nature of a ſpecial verdict, the ſpecial matter, and had concluded in this 
manner, v7z. if the Parliament ſhall adjudge Sir Samuel Barnardiſton to be 
choſen, then he returns bim; and if the Parliament ſhall adjudge the 
Lord Huntingtowre to be choſen, then he returns him; that ſuch a re- 


turn as this had been ſafe, and could not have borne an action. 
This is a pretty invention, found out for argument ſake, but methinks 


it furniſhes no force at all to the part for which it is brought, but rather 
ſhews the right to be the other way: for let any man of reaſon ſay, whe- 
ther a double return, as it is now uſed, be not the ſame thing in conſe- 
quence ? Is not a double return, as if the Sheriff ſhould ſay to the Parli- 
ament, "The right of Election is between theſe two, I am in doubt 
„ which of them? ſhall reject, and expect your directions.” This is the 
import of a double return, and is the ſame in effect, as if it had concluded 
like a ſpecial verdict; and ſo my brother Ellis's inſtance ſhould not be 
actionable, though he concluded otherwiſe. 

That other new-fangled way could not be received. —PFor, 

I. The Freebolders would never join in ſuch a r: turn. 

2. Such a return is not capable of being amended by the Sheriff. 

But the judgment of the Parliament muſt be entered upon record, to 
make it any return; it concluding nothing of itſelf, as a ſpecial verdict 
concludes nothing, till the judgment of the Court be entered upon the 
roll with it. | | 

3. The Parliament will not, as I believe, admit of new devices in the courſe 

of their Proceedings, whatever we do at Law. 

But the double return is practicable in the County, for the Freeholders 
of each part will tender their Indentures ; and it is eaſily amended in Par- 
liament, by rejecting the Indenture of thoſe Freeholders that were not the 
major part, which way has been practiſed in doubtful caſes for many 

ears. 
. So that I apprehend the caſe at Bar to be more regular and favour- 
able, than that caſe, which my brother Ellis put as a caſe that would 
bear an action. 

Again, ſuppoſe the Sheriff had informed the Parliament of kis doubts, 
and that he could not readily determine where the majority was, but it 
was betwixt two perſons, A. and B. and thereupon deſired their favour, 


either to grant him time to determine it, if they pleaſed to command him 


ſo to do, or elſe, that they would decide it themſelves, and he would 
obey what directions they ſhould make in it; and thereupon the Parlia- 
ment had taken upon themſelves to determine it. | 

This moſt clearly had not been actionable, for it is not actionable to de- 
lay a return to any Court of Juſtice, where the Sheriff had leave from the 
Court ſo to do. 

A double return, in my underſtanding, ſpeaks the ſame thing to the 
Parliament; and upon it they may either direct the Sheriff to make a ſin- 
gle return, which is to cauſe him to decide it, or they may do it them- 
ſelves. | | 
And here, I muſt needs reflect upon the ſecond reaſon I gave againſt 
this action, that the matter of it is alieni for: ; I find myſelf and my 
brothers that argued for the action, engaged in a diſcourſe of the 
nature of a double return, and the courſe of Parliament upon 
it, which, as a Judge, I cannot ſo well ſpeak to. I had the honour 
to be of this Houſe of Commons, and whilſt I was there, I con- 
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kdered as well as I could the courſe of the Proceedings 
am therefore able to ſpeak ſomething of them, and I am brought into this 
diſcourſe neceflarily by this action: but I muſt needs ſay, it is an impro- 
per diſcourſe for Judges, for they know not what is the courſe of Paxlia- 
ment; nor the privilege of Parliament. When the Lords in Parliament, 
whom they are bound to affiſt with their advice, aſk the Judges any thing, 
concerning the courſe or privilege of Parliament; they have anſwer'd; that 
they know them not, nor can adviſe concerning them. 

If in Parliament we do not know, nor can adviſe concerning theſe things; 
how can we judge upon them out of Parliament? We ought to know be- 
fore we judge, and therefore we cannot judge of things we cannot know. 

Our being engaged in a diſcourſe improper for Judges, ſhews the ac- 
tion to be improper, as much as any other argument that can be made; 
and this argument ariſes from my brothers that argued for the action. 

But now I am in this diſcourſe, I muſt go a little farther z my obſerva- 
tian from the courſe of Parliament has been, that they will not permit the 
Sheriff to delay his return, to deliberate, and he cannot take ſecurity of ei- 

- ther party; and if a ſingle return be not juſftifietl by the Committee of Elec- 
tions, he is in danger of the Statute of 23 Hen. VI: 

It follows, that there is no way for an innocent Sheriff to be ſafe, where 
he conceives doubt, but in makin ouble return ; and if that ſhould be 
actionable too, the ſervice of the Pa iament would be the moſt ungrateful 
ſervice in the world, | | | 

It ſeems ridiculous to me, that it ſhould be objected, that this courſe of 
Law is neceſſary to prevent the great miſchief ariſing from double returns; 
whenas, if it be a miſchief, or diſlik'd by the Parliament, either in general 
or any particular caſe, they may reje& them when they pleaſe, and com- 
mand the Sheriff to make a angle return; ſo that they may remedy it by 
their practice, without their Legiſlative Power. 

Their practice hitherto has been to receive double returns, which there- 
fore in ſome caſes muſt be lawful, and in this very caſe the double return 
was accepted, and the Sheriff no way puniſh'd for it ; which he ought to 
bave been, if he had been blameable. | 

If double returns are accepted by Parliament, they are allow'd, and we 
muſt ſay they are lawful, which is the ground of my third reaſon ; for 
which 1 hold this action not maintainable, | 

My fourth reaſon is, That there is no legal damages occaſioned by 
the Sheriff. The damages laid in the declaration are, | 

1. Being kept from ſitting in the Houſe, 

2. The pains and charges he was put unto, to get his admittance into the Houſe. 

1. That of his being kept from ſitting in the Houſe, is as much every 
man's damage in the whole County, nay, in the whole Kingdom ; and any 
man elſe might as well have an action for it, as the Member choſen. 

To fit in Parliament is a ſervice in the Member, for the benefit of the 
King and Kingdom ; and not for the particular profit of the Member, 

It is a rule in Law, that no particular man may bring an action for a nui- 
fance to the King's high-way ; becauſe all the men in England might as 
well have actions, which would be infinite: and therefore ſuch an offence 
is puniſhable only by Indictment, except there be ſpecial loſs occaſion'd 
by that nuiſance. N | 

For the ſame reaſon, the excluſion of a Member from the Houſe, being 
as much damage to all men in England, as to himſelf, he, nor any man 
elſe in England, can have an action for it; but it is puniſhable upon the 
public ſcore, and not otherwiſe. 5 

For this reaſon was the Statute 23 Hen. VI. wiſely conſider'd: by that 
Statute the aCtion is not given to the party for his particular damage ; but 
the action given is a popular action, only the party griev'd hath a prefe- 
rence for ſix months: but if he do not ſue in that time, every man elſe is at 
libcrty to recover the ſame ſum, | | 

2. The other point of damage, is the pains and charges he was put un- 
to, and that is not occaſion'd by the Sheriff, but by the deliberation of the 
Hauſe. Why ſhould the Sheriff pay for that? It may be, if the Parliament 
bad ſent for the Sheriff the firſt day, and blamed the double return, he would 
have ventur'd to determine the matter ſpeedily, and there ſhou}d have been 
no cauſe of complaint for delay: but the Parliament ſaw ſo much cauſe of 
doubt, that they think it not fit to put the Sheriff to determine, but to re- 
ſolve to examine the matter, and give him directions that may guide him 
in mending his return; thereupon they give a day to the parties on both 
ices, and finding the matter of long examination, and withal difficult, 
they deliberate upon it. | 

It ſeems very unreaſonable the Sheriff ſhould be made pay for this, which 
he did not occaſion ; but was a courſe taken by the Parliament for their 
own ſatisfaction, who found no fault in the Sheriff for putting them to all 

that trouble. 

cuppoſe Sir Samuel Barnardiſton had been return'd alone, and the Lord 
Huntingteture had petitioned againſt that return, there had been the ſame 
charge to have defended that return; ſo that it was the conteſt of the op- 
polite party that occaſioned the charge, the deliberation of the Parliament 
_ occaſioned the delay ; but neither of them can be imputed to the She- 

riff, 

cannot difference this caſe, from the caſe of bringing an action againſt 

2 Jury, for maliciouſly, knowingly, and on purpoſe, to put the party to 

charges, finding a matter ſpecially, whereby great delay and great expen- 

ces were, before the party could obtain judgment ; and yet I think no man 
will affirm that an action will lie in that caſe. 

In this caſe the damages are found entire, ſo that if both parts, viz. the 
not fitting in the Houſe, and ithe pains and charges are not actionable 
cauſes of damages; it will be intended the Jury gave for both, and ſo the 
Judement is for that cauſe erroneous. 

1 ſuppoſe the wages of Parliament will not be mentioned for damages, 
'or in molt places they are only imaginary, being not demanded ; but if 
there were to be any conſideration of them, it will not alter this caſe ; for 
upon this return they are due as from the firſt day, and ſo no damage can 
© pretended upon that ſcore. 

5. My fifth reaſon is drawn from the Statute of 23 Hen. VI. which has 
been ſo often mention'd ; that Statute is a great evidence to me, that no ac- 
ton lay by the Common Law againſt a Sheriff, for a falſe return of a writ 
Election to the Parliament; and this evidence is much ſtrengthened by 


concerning the Eleclion of Parliameni- Men. 


the Houſe, and 
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the obſervation that hath been made, that never any action was brought 
otherwiſe than upon that Statude. 

I muſt admit, that if an action lay by the Common Law, this Statute 
hath not taken it away, for there are no negative words in the Statute; 
but it is not likely that the Parliament would have made that Law, if there 
had been any remedy. for the party before. | 

The Statute obſerves; that ſome Laws had been made before, for pre- 
venting falſe returns, but there was not convenient remedy provided for the 
party griev'd; and therefore gives him an action for 100/. If the Courts 
of Juſtice had, by the Common Law, jutiſdiction to examine miſdemea- 
nors concerning the returns of Sheriffs to the Parliament; what needed the 
Parliament to be ſo elaborate; to provide Law after Law, to give them 
power therein, and at laſt to give the party griev'd an action? Can any 
man imagine but that the Parliament took the Law to be, that the party 
was without remedy ? I know preambles of Acts of Parliament are not al- 
ways Goſpel ; but it becomes us, I am ſure, to have reſpect to them, and 
not to impute any falſity or failing td them, eſpecially where conſtant 
uſage ſpeaks for them. 3 ä 

It has been objected, that in thoſe times, it was reckoned a damage to 
be return'd to ſerve in Parliament, which is the reaſon that no man then 
did bring his action againſt the Sheriff for returning another in his ſtead. 
This cannot be true, for the Statute calls him the party griev'd, and is 
careful in providing convenient remedy for him; and we ſee by the many 
Statutes about thoſe times, that it was a miſchief very frequent, and there 
wanted no occaſion for thoſe actions; which does extremely ſtrengthen 
the argument of the non-uſer of this pretended Common Law: 

An action upon the caſe, where it may be brought, is a plaſter that fits 
itſelf for all times and all ſores ; and if ſuch an action might then have been 
jab wh there was no need for the Parliament to provide a convenient 
remedy. 

By Littleton's rule, often mentioned by my brothers, we may conclude 
this action will not lie; for if ſuch an action had lain, it would have been 
brought before this time, | | | 

In the caſe of Buckley againſt Rice Thomas, in Plowden's Commentaries, 
118, which appears to be ſo elaborately argued both at Bar and Bench; if 
this Common Law had been thought upon, they might have prevented the 
queſtion, whether the Sheriffs of Wales were bound by the Statute 
23 Hen. VI. 

It ſeems plain to me, that the makers of the ſaid Statute were ignorant 
of this Common Law; and yet my brother Thurland obſerves, the Fans, 
in thoſe times, uſually aſſiſted in the penning of the Laws. 

The Judges and Counſel in the time of Buckley's caſe were ignorant of 
this von Law, elſe it would have been mention'd in the argument of 
that caſe, | 

This Common Law was never reveal'd, that I find, until a time that 
there were divers other new lights: I mean thoſe times, when Mil brought 
an action for a falſe return againſt Stroud, during the late troubles ; but in 
thoſe times it could never obtain Judgment, I | Jem heard that the Court 
of Common-Pleas ſent the Record to the Parliament, as a caſe too difficult 
for the Courts of Common Law to determine. 

The Statute_of 23 Hen. VI. is not only evidence, that no ſuch action lay 
at the Common Law; but, in my opinion, is not conſiſtent with any re- 
medy at the Common Law, unleſs it be allowed that the party ſhould. be 
_ doubly puniſhed. 

If the party griev'd has e his action upon the Statute, and reco- 
ver'd, it was admitted by the Counſel, that no action can be brought at 
the Common Law; nor ee contra, can he recover by the Statute, after he 
has recovered by the Common Law, becauſe Nemo bis punitur pro eodem delitto. 

So far it ſtands well; but ſuppoſe the party griev'd has let ſlip his time 
of three months, and then a third perſon brings a popular action, and re- 
covers 1001, upon the Statute ; there is nothing can bar the party griev'd 
from his action at Common Law, for his ſitting ſtill will not conclude 
him; no Statute of Limitations extending to this caſe, And if it be ſo, 
then muſt the party, beſides his Fine and Impriſonment, be doubly puniſh- 
ed by this Statute ; which was made, as the Letter of it imports, becauſe 
there wanted convenient remedy, 

And now I am diſcourſing of this Statute, I muſt obſerve the great wiſ- 
dom of the courſe of Parliament in theſe caſes, which hath in great mea- 
ſure prevented the bringing aCtions againſt Sheriffs, even upon this Statute. 

Where the Sheriff miſtakes the perſon in his return, he incurs the pe- 
nalty of 23 Hen. VI. tho' it be without malice: and it may happen that 
any where there are 21 Electors of one fide, and 20 of the other, the She- 
rift returns him that hath 21, and the Parliament adjudging an incapacity 
in two of the 21, may determine he that had the 20 voices was duly cho. 
ſen. In ſuch caſe the Sheriff had made a falſe return, within the penalty 
of the Statute 23 Hen. VI. and no evidence ſhall be given againſt the de- 
termination of the Parliament. 

This was a very hard caſe for the Sheriff; and if we were liable to ſuch 
a miſchief, many a paſt Sheriff might be awaken'd, that takes himſelf to 
be ſecure. | 

But the courſe of Parliament prevents this, as it is reaſon ; for immedi- 
ately upon their determination, they ſend for the Sheriff, and cauſe him to 
amend his return; and thenceforward the amended return is the Sheriff's 
return, and there is no record that can warrant any action to be brought 
for a falſe return : as when the Marſhal of the King's-Bench or Warden of 
the Fleet have made an improvident return, omitting ſome cauſes where- 
with the Priſoner ſtood charg'd in their cuſtody, whereby they became 
liable to action, they frequently move the Court to amend the return; 
and when the return is amended, all is ſet right, for there is no averring 
againſt a Record: in like manner, when the Sheriff hath amended his re- 
turn, he is ſecure from any action upon that occaſion, 

By this means, there has of late years been no recovery upon the Statute, 
becauſe all perſons chuſe rather to compel the Sheriff to amend his return, 
that they might be admitted to fit in the Houſe, than to take their remedy 
upon the Statute; and no man can recover upon the Statute firſt, and have 
afterwards their return amended : for I have been told, that by the courſe 


of Parliament, unleſs the Petition be lodged within ſome few days after the 


return, it cannot be received afterwards. So that a man cannot . that 
| | tatuts 
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Statute have remedy at Law, and alſb in Parliament 3 which ſeems to be 
wiſely provided, to prevent any contrariety of determinations. 


muſt be examined upon a trial, where there m 
terminations ; for it appears by what I have 
cConttariety of determinations. . „e ee e Be | Tt 
And there are other inconveniences in this remedy by the Common 
Lay, which are not in the remedy given by the Statute; for by the Statute 
the ſum to be tecovered is limited; the informer hath a time prefixed, ſo 
that there are bounds ſet which cannot be exceeded: but the remedy by 
the Common Law is without limitation of time, which is conſiderable; 
for all Sheriffs that ever made any return otherwiſe than the Parliament 
determined, will be liable, during their whole lives, to them that will call 
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\ .  This'Statute vf 23 H. VI. furniſhed thoſe that argued for this action, 
with one argument, which doth now vaniſh : They faid that all the in- 
_ conveniences that could be objected to this action, were the ſame upon 


the Statute of 23H. VI. viz. That upon that Statute, the right of election 
gh be a conttariety of de- 
aid, that there can be no 


them to account for it. I ſay, this is without limitation of time, with- 
out meaſure of damages, or any rules contained in a written law: It de- 


« you upon a general notion of remedy, which may be enlarged by con- 


ruction, as it is now introduced without precedent. 


To finiſh my obſervation upon this Statute, I ſay it is great wifdom in 


the Parliament to call the Sheriff to amend the return, and ſo prevent any 


remedy againſt him upon the Statute 23 H. VI. for I do not ſee that the 


rules of law concerning elections, are ſo manifeſtly clear and known, 


that it is fit that the Sheriff ſhould, is pe all returns that are corrected by 


the Parliament, pay the reckoning of the conteſt. | 


caſes; I take this reaſon to be igſlar omnium, and there needs no other in 


the caſe. | 
It were the moſt unreaſonable and grievous thing in the world, 


that the Sheriffs ſhould be bound to act without any deliberation, and 
ſecurity ; and yet be liable to an action, 


not to be allowed to take an 
which way ſoever he takes: There is no cour 
double return, as I have before ſhewn. | 73 

It has not been ſaid, by any that argued the other way, that the Sheriff 


can avoid it but this of a 


may take fecurity: and, I-ſuppoſe, will not be ſaid; for it would be a 


dangerous courſe for Parliaments, for then the moſt litigious man muſt 


be returned, and not he who is truly choſen. __ 


6. 1 have a ſixth reaſon againſt this action; which is, becauſe the 
Sheriff is not admitted to take ſccurity to fave him harmleſs in ſuch 


y 


If the/Sherif may not take ſecurity, the law muſt be his ſecurity, It 
was an argument uſed by my brother Ellis, That becauſe the law im- 
poſes an officer, to wit, the Sheriff, therefore the law muſt give the | 


party an action againſt that officer, if he miſdemean himſelf: The argu- 
ment does not hold univerſally, for the law impoſes a Judge, and yet no 
action lies againſt him. But the reaſon of that argument, if turned the 


other way, is irrefragable ; as thus, The law will not ſuffer the Sheriff 
to take a ſecurity, therefore the law muſt be his ſecurity, elſe it were a a 


molt unreaſonable law. This reaſon of itſelf is ſufficient to bear the 


any reaſonable law, where a man is compelled to judge without delibe- 
ration, and cannot take ſecurity, and yet ſhall be liable to an action. 


* 


whole caſe; for no caſe can be put in our law, nay, no caſe can be in 


I have two more reaſons to add, upon which I lay great weight, tho“ 


- they depend not upon any particular circumſtances of this caſe, but the 
general conſideration of it. \ 


1. That it is a new invention. 
2. That it relates to the Parliament. 


1. As it is a new invention, it ought to be examined very ſtrictly, and 


have no allowance of favour at the end; and it will have the ſame for- 
tune that many other novelties, heretofore attempted in our law, have 
had. | 

Actions upon the caſe have fometimes been received in new caſes, 
where it ſtands with the rules of law, and no inconvenience appears; 
but they have been more often rejected. I ſhall inftance ſome caſes that 
have been rejected, becauſe it will be manifeſted by them, that all the 
arguments and poſitions laid down by my brothers that would ſupport the 
action, are as well applicable to ſeveral caſes that have been already re- 


jected, as to the caſe at bar. 


An action upon the caſe was brought againſt a grand-jury-man, for 
falſely and maliciouſly conſpiring to indict another, and adjudged it would 
not lie, 

Againſt a witneſs ſor teſtifying falſely and maliciouſly; and an action 
was brought againſt a Judge, for acting falſely and maliciouſly ; but ad- 
judged that no action would lie in thoſe caſes. 

"Theſe three inſtances are applicable to every argument urged for this 
action. "The arguments my brothers made in depreſſing falſity and ma- 
lice, thoſe. which they made from the compariſon of other actions upon 
the caſe d minori ad majus; the argument, that becauſe the law impoſes 
the officer, it will punith the malice, has the ſame force in the caſe of a 
Judge, Juror, or Witneſs; and yet my brothers admit in thoſe caſes, an 
action will not lie, which ſhews the invalidity of thoſe arguments. 

Now I ſhall give other inſtances where actions upon the caſe have bee 


D * . 
r:jected for novelty and reaſons of inconvenience. | 


An action of the caſe was brought againſt the Lord of a Manor for not 
admitting a copy-holder, and it was adjudged it would not he. Cre. 


Fac. 308. | 


There was a verdict found, and damages given by the jury in that | 


caſo: the Lord is compellable in Chancery to admit a copy-holder ; and 
what harm would it have been, if there might have been a remedy given 
by the Common Law, there being a cuſtom broken by which the Lord was 
bound ? The reaſons of the books are, becauſe it was a novelty, and it 
would be vexatious, if every copy-holder ſhould have an action againſt 
the Lord, when he refuſed to admit him upon his own terms. 

It has been adjudged, that an action upon the cafe will not lie for the 
breach of a truſt, becauſe the Common Law cannot try what a truſt is ; 
but if ſuch actions were allowed, the law might declare that to be a truſt, 
which the Court of Chancery, that properly judges of truſts, might ſay 
is none; and where the Common Law cannot examine the principal mat- 
ter, the damages that were but dependant upon it ſhall not be regarded. 

- Anthony Maddi/in brought an action againſt St;pwith, for maliciouſly 


OW 


— 


i 


killing Sir Te. [riley : the caſe was thus; The plaintiff was a young 


2> 


| 


LM 


30. Proceedings againſt Sir W. Soan 


| determinable upon the death of Sir Tho. 
with Sir Thomas Mbrtley in the ſtreets, about a miſtreſs, and killed him, 


* 


26 Can, II. 445) 


in the purchaſe of a rent that ws 
ortley 5 Stiptuith quarrelled 


lawyer that had expended all his gai 


whereby Maddiſon loſt his rent. It Was held the action would | a4 
though it were laid to be done maliciouſly, on purpoſe to determ i | ; the 


plaintiff's rent. | | 


1 obſerved in that caſe, that, although Mr. Maddiſon knew very we 
that there was a miſtreſs in the. caſe, and that the rent was not 2 


yet he would fain try his fortune in the ſuit ; thinking tha: à jury, per- 


haps, out of compaſſion to him, or to diſcourage the like facts, might 


| make the manſlayer pay him for his loſs : but the Judges would not ſ 


it to go on, it being a mere device and a new- fangled action. 
It hath been held, that an action will not lie againſt a Parſon for uing 


for tithes in-kind, knowing that there was a modus, becauſe it might then 


be perilous for any Parſon to inſiſt upon his right. 


was held by the Coutt of Common-Pleas, chat no action will lie fo 


| ſuing an Attorney, knowingly, in any other Court againft his privilege: 
for his means to enjoy his privilege, is to claim it by writ of privilege . 


and he is not bound to claim his privilege, nor can his adverſary knoy 

he will claim it. < +fav es WE WILL | 
An action was lately brought in the King's-Bench, (as I have heard) for 

delaying a poſt- letter maliciouſly, whereby the plaintiff wanted intelli. 


| gence that might have been of great advantage to him. The Court dif. 


countenanced the action, ſo that it proceeded no farther, It was then ſaid 
(as I heard) to this effect; That if ſuch precedents were admitted, there 
could hardly be any dealing or correſpondence, - but might be matter for 
actions at law: and although the caſe depended. upon proof of particular 
malice, and the defendant will be acquitted if his caſe be not odious; yet 
we muſt conſider that there is both charge and vexation of mind that at- 
tends the defence of a juſt cauſe, and we muſt not ſubject men for all 
their actions to ſuch trouble and hazard. is CC 
Theſe inſtances ſhew, that al though an action upon the caſe be eſteem- 
ed a catholicon, yet when actions have been applied to new caſes, they 
have always been ſtrictly examined, and upon conſiderations of juſtice or 


| Inconvenience they have been many times rejected. 


For though the law advances remedies, as my brothers obſerved, yet it 


is with conſideration that vexation be not more advanced than remedy. 


It is my opinion, that no new device ever was, or can be introduced 
into the law, but abſurdities and difficulties ariſe upon it, which were not 
foreſeen; which makes me very jealous of admitting novelties. But, 

2. In matters relating to the Parliament (which is my ſecond: ground) 
there is no need of introducing novelties ; for the Parliament canprovide 
new laws to anſwer any miſchiefs that ariſe, and it ought to be left to 
them to do it. | | 

Eſpecially in a caſe of this nature, concerning elections, which the 
Parliament have already taken care of, and preſcribed remedics by the ſe- 
veral Statutes that have been made concerning them; I ſay, in ſuch a 
caſe, there is little need to {train the law. | | 

The Judges in all. times have been very tender of meddling with mat- 
ters relating to Parliament. I do not find that ever they tried elections, 
but where — give them expreſs power; or that they ever examined 
the behaviour of a Sheriff, or any officer of the Parliament, in relation 


to any ſervice performed to the Parliament, but upon thoſe Statutes: 


And in Brounker's caſe, Dyer 168. the Statute was their rule in the Star- 

— and they inflicted the ſame puniſhment that is appointed by that 
tatute, | 

If we ſhall allow general remedies (as an action upon the caſe is) to be 


applied to caſes relating to the Parliament, we ſhall at laſt invade privi- 


lege of Parliament, and that great privilege of judging of their own pri- 
vileges. 

Suppoſe an action ſhould be brought in time of prorogation, againſt a 
Member of Parliament, for that he falſely and maliciouſly did exhibit a 
complaint of breach of privilege to the Parliament, whereby: the party 
was ſent for in cuſtody, and loſt his liberty, and was put to great charges 
to acquit himſelf, and was acquitted by the Parliament. 

If upon ſuch a caſe the jury ſhould find the defendant guilty, why 
ſhould not that action be maintained as well as this at bar? It may be 
ſaid for that action, that the judgment of the Parliament is followed, 
and the privilege is not tried at Law, but determined, 1. In the Houſe; 
2. It may be ſaid, the party has no other way to recover his charges. 

It would be dangerous to admit ſuch an action, for then there would be 
peril in claiming privilege; for if the party complained of, had the for- 


tune to be acquitted by the Houſe, the Member that made the complaint 


would be at the mercy of the jury, as to the point of malice and quan- 
tity of damages. Such a precedent, I ſuppoſe, would not pleaſe the 


Parliament; and yet it may with more juſtice be the ſecond caſe, than this 


at the bar the firſt. 

Actions may be brought for giving Parliament-proteCtions wrongfully. 
Actions may be brought againſt the Clerk of the Parliament, Serjeant at 
Arms, and Speaker, for aught I know, for executing their offices amiſs, 
with averments of malice and damage: and then muſt Judges and Juries 
determine what they ought to do by their officers. This is in effect pre- 
ſcribing rules to the Parliament for them to act by. 

It cannot be ſeen whither we ſhall be drawn, if we meddle with matters 
of Parliament in actions at law. Therefore, in my judgment, the only 
_ is in thoſe bounds that are warranted by Acts of Parliament or 
conſtant practice. | 

Suppoſe this action had been brought before the election had been de- 
cided in the Houſe, and the jury had found one way, and the Parliament 
had determined contrary ; how inconſiſtent had this been ? ; 

But it was ſaid in the King's-Bench that the Court would not try it, 
before the Parliament had determined the election, and then that cannot 
be conteſted. but the judgment of the Parliament muſt be followed: And 
my brother Ellis but now ſaid, Surely no man will be jo indiſcreet as to bring 
fuch an action before the Parliament hath determined it; and the Court will not 
try it, before ſuch time as the election be determined in a proper way. » 

In my opinion this was not rightly conſidered, for how can the Court ſtay 
any ſuit, to expect the determination of the Parliament? And what reaſon 
or juſtice is there, that the Sheriff, who is no party called to anſwer in 


the Parliament, ſhould be concluded in any thing by a judgment between 
other 


„ mo "TB OS . a 


Jaw, where witneſſes are examined upon oath, which they cannot be in 
the Commons Houſe ? | | 


There is no reaſon the ſuit of law ſnould ſtay till the Houſe have deter- 


mined the election, if the determination of the Houſe be not concluſive in 
that ſuit. a 

And for the diſcretion of the parties that are like to bring ſuch actions, 
I cannot depend upon it: for I ſee in this age, ſome men will inſiſt upon 


their private rights to the hindrance of publick Affairs of higher conſe- 


quence than any that can come before the Courts in Mminſter-hall. 

It may be, there will not want men that will preſs us to judge in ſuch 
caſes; and not only before the Parliament have determined, but againſt 
what the Parliament have determined; and will tell us, that the Sheriff 
was no party, that witneſſes were not there examined upon oath, and pro- 
duce Arguments from Antiquity which we ſhall be very loath to judge of. 
I can ſee no other way to avoid conſequences derogatory to the honour 
of the Parliament, but to reject the action; and all others that ſhall relate 
either to the proceedings or privilege of Parliament, as our Predeceſſors 
have done. 

For if we ſhould admit general remedies in matters telating to the Par- 
jiament, we muſt ſet bounds how far they ſhall go, which is a dangerous 
province; for if we err, privilege of Patliament will be invaded, which 
we ought not any way to endamage. 

This I ſpeak of general remedies : Now I will conſider this particular 
caſe, which, in my opinion, would bring great danger and diſhonour to 
the Parliament. | 

It is diſhonourable to the Parliament that there ſhould be no protection 
in their ſervice; I have ſhewn that the Sheriff can be ſafe in no caſe, if 
he ſhall be ſued in ſuch a caſe as this: And can there be a greater re- 
proach, than that there is no ſafety in their ſervice? Nobody can ſerve 
them chearfully and willingly at that rate. | | 

It has been objected that the Sheriff is not their officer, but is the officer 
of the Court of Chancery, which ſends forth the wtits, and receives the 
returns. The Argument is plauſible, but will not paſs in the Parliament; 
for they ſay the Court of Chancery is the Repoſitory for their writs; but will 
not allow them to iſſue without warrant from the Houſe : They will not 
ſuffer the Court of Chancery to meddle with the returns of the Sheriff. The 


Parliament ſends immediate order to the Sheriff; if the return be too flow, 


they direct the Sheriff to amend his return, and they puniſh the Sheriff 
where they find him __ ſo that it appears they exerciſe an immediate 
Juriſdiction over the Sheriff. And I ſuppoſe they would judge it very falſe 
doctrine to ſay, that the Court of Chancery, or us, can any way meddle 
with the returns or the officer. N 

Admitting the Sheriff to act in returns as the Officer of the Parliament, 


it concerns them that he ſhould be liable to no other puniſhment but what 


they inflict, otherwiſe they cannot expect to be obeyed. 
To have others judge when their ſervants do well, will be to have others 


give rules to their ſervants and ſervice, which they will think inconvenient. 


Let it be conſidered how hard a taſk Sheriffs have in the elections of 
Knights to the Parliament: The appearance commonly is very numerous, 
the parties conteſting very violent, the proceeding tumultuous, the pollin 


ſometimes is at ſeveral places at once; fo that the Sheriff can hardly be a 


witneſs of the action: and if the diſpute be in the Houſe of Commons, he 


is no party to it. If after all this, the Sheriff, who cannot indemnify him- 


ſelf by ſecurity, ſtill be liable to an action, the ſervice of the Parliament 


may be reckoned a miſerable ſlavery ; which is not for their honour. 


As this is diſhonourable, ſo it is dangerous to Parliaments ; it concerns 
the Kingdom that returns to the Parliament ſhould be upright and impar- 
tial, and that they may be ſo, the Sheriff ſhould be ſecure from all fears. 

Judges are not liable to ations, that they may proceed uprightly and 


impartially ; if they were ſubject to ſuits for their judgments, there is that 


earneſtneſs and confidence on both ſides, that one fide would be diſſatisfied 
and trouble them, and they could not diſcharge their duty without appre- 
henſions of diſquiet. 

If the Sheriff be expoſed to actions thus, let us conſider what and whom 
he is to fear: He may fear the ſuit of the party, and he may fear the ſuit 


of the King. And it follows neceſſarily, that if an action lies, an infor- 
mation for the King will alſo lie for the miſdemeanor in his office: If it 
be not a caſe ar by the complexion of it, as Parliamentary, from 
being examined in / 


Veſiminſter-hall, but that he may be puniſhed at the 
ſuit of the Party, he may certainly as well be puniſhed at the ſuit of 
the King : If ſo, Where is the Sheriff's ſecurity? Will his own inno- 
cence ſecure him? That muſt be tried by a jury of the County where 
the Parliament fits; who are, it may be, ſtrangers to him as well as to the 


matter; or by a jury of the County where the election was, where, it may 


be, they will be of an oppoſite party ; the plaintiff may wait his opportu- 
nity, and queſtion him way years after: And if he be condemned, his 
puniſhment is unlimited, a fine may be ſet to any height for the King, 
and damages may be-given to any value for the party. here is his ſe- 
curity upon ſuch proceedings? Will he not be more afraid of ſuch puniſh- 
ment out of Parliament, than of any puniſhment in Parliament? Will 
not, nay, may not his terror make him deſire to pleaſe them that can pu- 
niſh him out of Parliament, rather than to do right? Will not that be 
dangerous to the conſtitution of Parliaments ? 

As the puniſhment out of Parliament may bea terror to thoſe who mean 


well, ſo colourable puniſhments may be as miſchievous on the other ſide ; 


for they may prevent any puniſhment in Parliament, for nemo bis punitur 
pro eodem delicto; they may ſerve for protection of men that do ill. When 
it is ſeriouſly weigh'd, of what conſequence this may be, the caſe at Bar 
will not be thought a caſe fit to be received by the Judges without the 
countenance of a new law. 

They object, here is malice found by the verdict, and that there can be 
no danger or inconveniency that malice ſhould be puniſhed. | 

This objection fortifies my opinion; for malice, upon which they would 
have the ſcales turn in this caſe, is not a thing demonſtrative, but inter- 
pretative, and lies in opinion ; ſo that it may give an handle to any man 
to puniſh another by. 

he inſtance of this very caſe ſhews, that a good man may reaſonably 

he afraid * event of his defence in ſuch a caſe, 

Vor. VII. 


{ 
| 


| Coriterning the Elichion of Parliament-Me#. 


" other parties, to defend Kimſclf from a demand of damages iti à Court of 


ES 6 \ 
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For altho' the matter was of great examination in Parliament, and af 
laſt decided but by few voices, and no obſervation of the Sheriff's miſcar- 
riage there; tho? it appeared upon the trial {which I may ſay, being pre- 
ſent there), that the Sheriff was guided by the advice of his friends, of Coun- 
ſel, and of Parliament-men, that told him the only ſafe courſe was to 
make a double return; yet the Jury condemned him to pay 8ool. againſt 
the expeQation of the Corn : for the Judges that were preſent at the trial 
did all declare publickly, that they would not have given that verdit, 

The Judges heard all the evidence the Jury could go upon; for being 
of a remote County to the place of election, the Jury could know nothing 
of their own knowledge, and yet the Judges concurred not with the Jury 
in their opinion. | | | ” 

I know we are not to examine the truth of the verdict, we muſt take it 


for goſpel; neither doth any partiality in this particular lead me in judg- 


ment: but I ſhew it as an inſtance that malice is not demonſtrative ; men's 
minds may be miſtaken, and innocent men may therefore have reaſon to 
be afraid, eſpecially in ill times, and may uſe ach meatis for their ſafety 
as may not be canvenient for Parliaments. 

But there can be no danger or inconvenience in the cenſure of the Par- 
liament, that repreſents the whole Kingdom, who hitherto have alone ex- 
erciſed this power, and who may at any titne reform the law, if the pre- 
ſent practice be any way inconvenient. , | | 

Upon theſe reaſons which I have produced, I ground my opinion : Now 
it will be neceſſary to weigh what hath been faid in oppolition to it. 

The Arguments urged on the other ſide, related either to the ingredi- 
ents or circumſtances of this action, or to the foundation or ſubſtance of it. 

I call the ingredients and circumſtances of the action, that it is laid 
with theſe words, Falſe, malitioſe, deceptive, & ſcienter : And that there is 
a verdict in this caſe, and damages are found. 3 

The words falſo, malitioſe, & deceptive, will ſometimes make a thing 


actionable, which is not ſo in itſelf, without malice proved, tho? there be 


the ſame damage to the party. | | 

As where a man cauſes another to be falſely indicted, yet if it be hot 
ras ng th no action lies; tho' there be the ſame trouble, charge and da- 
_ n one caſe as the other, | 

Zut it is only where a man is a voluntary Agent; for if a man be com- 
pellable to act, you cannot moleſt him upon any averment of malice: As if 
a grand- jury-man cauſes another to be indicted, tho' you aver malice, you 
cannot have an action againſt him; ſo for a witneſs that doth teſtify, or 
a Judge that judgeth. x 

In the caſe at Bar, the Sheriff is compellable to act, and not barely as 
a Miniſter to ſend the Indenture, but as a Judge to ſay which is the major 
part of the due Electors; and if he miſtakes, there is no reaſon it ſhould 
ſubject him to an action upon an artificial averment of malice. | 

I remember in Shepherd and IVakeman's caſe in the King's Bench, Mr. 
Juſtice Myndbam ſaid well, that the words falſo & malitioſe were grown 
words of courſe, and put into every action: So that to his knowledge 
Juries many times had no regard to them, that he looked upon them as 
words of form. 

If we ſhould make the words falſs & malitieſe ſupport an action without 
a fit ſubject matter, all the actions of mankind would be liable to ſuit and 
vexation : they that have the cooking (as we call it) of declarations in 


actions of the caſe, if they be ſkilful in their art, will be ſure to put in 


the words falſe & * let the caſe be what it will; they are here 
pepper and vinegar in a Cook's hand, that help to make ſauce for any 
meat, but will not make a diſh of themſelves, 

Falſo & malitioſe will not enable an action againſt a Judge. 

Nor againſt an indictor or witneſs, nor where words are not action- 
able, tho? the plaintiff hath a verdict and damages found; nor for a breach 
of truſt, which is alieni fort. 

The reaſon of every one of theſe caſes holds in the caſe at Bar: There- 
fore it ought to have the ſame Reſolution. 

As to the word ſcienter, it hath weight ſometimes; and if an action be 
brought for keeping a dog that worried another's ſheep, ſciens canem ad 
mordend” oves eſſe conſuctud. or for detaining the ſervant or wife of another, 
ſeienter : In theſe caſes, if the defendant hath been told that the dog did 
worry ſheep, or that it was the ſervant or wife of another, tho” it may be 
he did not believe it, yet it was e vl. for the word implies no more 
than having notice: And in thoſe actions he muſt inform himſelf at his 
peril, and may, if he doubts, avoid danger by putting away thoſe things 
which give offence, But in this caſe he could receive information by 
none, and is not to believe or diſbelieve any body, but is bound to judge 
of the thing himſelf, and to act according to his judgment; ſo that no 
proof could be made of the ſcienter, for one fide tells him the Election was 
one way, and the other ſide tells him it is the other way; but he being pre- 
ſent to the whole action, muſt follow the dictates of his own judgment. 
Hence it appears, ſcienter in this caſe is an empty word, not referring to 
notice of a fact, but a matter of judgment, which cannot any way be 

roved. 
L It has been often urged, that this caſe is ſtronger by being after a ver- 
dict and damages found by the jury; and it has been ſaid, that perhaps 
upon a demurrer, it might have been found more doubtſul. 

The caſe is the ſame to me upon a verdict, that it would have been up- 
on a general demurrer, and no ſtronger ; for 2 demurrer is the confeſſion 
of the party, of all that can be proved, or can poſſibly be found upon that 
declaration. 

It is my Lord Cole's advice in Cromwel's caſe, 4th part, 14. a. never to 
demur to a declaration, if there be any hopes of the matter of fact; for tha 
matter in law will as well ſerve after a verdict as upon a demurrer. 

It had been a very odious caſe, if the Sheriff ſhuuld have admitted all 


this fact to be true by a demurrer. 


The finding the Plaintiff's damages adds no ſtrength to the caſe; for 
we ſee every day upon actions for words, tho” the jury find the defendant 
guilty for ſpeaking words fal/s & malitiaſe, and find it to be to the Plain- 
tiff's great damages; yet if the words are not ſuch as will bear an action, 
the Court ſtays judgment: and if judgment happens to be given, it is 
reverſable for error ; which ſhews that the finding damages by the jury 
cannot make an action better than if it were to be adjudged upon de- 
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went aſſembled. that the ſaid. Dame CachenineSoame he, and is herobprequir. A 


thereupon ; it is ordered by the Lords Spiritual and Temporal in Parlia- 
T2 


2. Becauſc 


the main ſubſtance. and foundation of it. They ſay, . this is a caſe ed to join iſſue tothe ſaid, Wri before 7 next, being 

within the general reaſon of the Common Law, for here is malice, falſity | in —*— ten of the clock r | Fe th 
and where.they concur, there ought to be remedy,. And Barnardi/lon:is to cauſe notige 50 be. given to the faid Dame Seume, to the — 
ew caſe, yet it ought not.for that reaſon ko be 95 : 45 end ſhe join iſſue accotdingly... 5 4 3 A, N 1488 90 Ja: | 70 a ht by N mg 4 
ons Have PA RIY introduced, and this is as fit to SEED Sabbati, 1 Junii, N e Bas dee, 47 ian p 

{even now for the a8tion, thee! great Jearning || , nb Houſe being moved, "that they would be pleaſed'to appoint a 

ITE eee eee for hearing the errors argued upon the Writ of Error brought into this 

erceive, they have ſpoken only Houſe, wherein Sir Samuel 'Barnardifton is Plaintiff, and Dame Catherine 

Surpoſe 1 no OE Oe aca] ng Seame, widow, executrix of Sir William Soame, Defendant : It is ordered 

thar'k 6ould"obferye applica e EE 
As for the rule they go upon, that where falſity, malice and damage do b ers A * un an errors argued Counſel don beck fiddes,! at the tl 

conur, there muſt be remedy ; I confeſs it is true generally, but not uni- — on Saturday next, being the Sch inſtant, at ten of . clock in the t 

verfatty” Gr it ge ot ne cole Jeg wor ap Laer, nor 5 rtr nd in the green time the iy ben iMac if The pleaſe: "where. j 
Witneſs, nor of words. that import not legal ander, tho” they are found | Dame Gu, P 1 
to bting damage, as I have ſhewn before. And the reaſons that exempt | ame Cotverier guune is dine end" Be attend necordingly; 0 * 
theſe Taſes from the general rule, have the ſame force in the caſe at bar. | Sabbati, 8 die Junii, 1689, 0 

I muſt confeſs the Judges have ſometimes entertained new kinds of ac- This day being appointed for hearing errors argued by Counſel, upon b 
tions, but it was upon great deliberation, and with great diſcretion, where | the Writ of Error between Sir Samuel Barnardiſton and the Lady Seam: C 
a general inconvenience requir'd it. | | the Counſel for the Plaintiff appeared, but none appeared for the Defen- B 

f Slane's caſe were new (for my brother Thurland obſerved truly it was dant: And upon oath made at the bar by Nicholas Baker, Sollicitor, that h. 
ſaid in that caſe, that there were infinite numbers of precedents) that caſe | he ſerved the order of this Houſe at the houſe of the Lady Saame; there- ec 
imported the common courſe of juſtice. Actions for words that are ſaid to | by giving notice, that the cauſe was to be heard this day; whereupon the 

be new, thoꝰ they have been uſed ſome hundreds of years, are a neceſſary | Houſe heard the Counſel of the Plaintiff, and made the enſuing Order, 

means to preſerve the peace of the Kingdom. The caſe of Smith and | v:z. | 

Craſchaw, Cro. Car. 15. was a Caſe of general concern, being that pro- After hearing Counſe! this day, upon the Writ of Error depending in 

ſecutions for treaſons may be againſt any man, and at any time. this Houſe, wherein Sir Samuel Barnardiſton is Plaintiff, and Dame Ca- d; 

But in the cafe at bar, neither the peace of the Kingdom, nor the courſe | therine Soame is Defendant ; It is ordered by the Lords Spiritual and Tem- 

of juſtice is concerned in general, but only the adminiſtration of officers | poral in Parliament aſſembled, the giving judgment on this Writ of Error 

of the Parliament, in the execution of Parliamentary Writs ; and can ne- | be, and is hereby ſuſpended, until Hom next; and thoſe that are, or 

ver happen but in time of Parliament, and muſt of neceſſity fall under the 2 udges, and now in Town, do attend this Houſe that day, to inform 

notice of the Parliament ; ſo that if the law were deficient, it is to be pre- | the Houle of their reaſons and grounds for their judgment for reverſal 

ſumed the Parliament would take care to ſupply it: Diſcretion requires | of the judgment in Sir Samuel Bai nardiſton's caſe. 

us rather to attend that, than to introduce new precedents upon ſuch ge- Ordered, That all the Judges be preſeat on Monday morning, to aſſiſt 0 

neral notions that cannot govern the courſe of Parliament. this Houſe in this buſineſs of Sir Samuel Barnardiſton. e k 

Ky fk 7 ſaid, Ty dr pros 1 a with the genius eee eee | 
of the Nation; I do not underſtand the Argument: Does the Common . 5 3 x 
Law change? Are we to judge of the eee of the genius of the 88 = OY e * = 1 _—_— Rim, 

ation? Whither may general notions carry us at this rate? For my nions he ON 11 3 5 Nerz egg + 2 1 
own part, I think, tho' the Common Law be not written, yet it is cer- icht h 4. wit" Ki 2 * 6 Bo tay 4 2 17 judgment for giving th 
tain, and not arbitrary, We are ſworn to obſerve the laws as they are, 2 ST ir r e ee c l Aon : de 
and I fee not how we can change them by our Judgments : and as for the 41 ** ns 0 . _ 9 232 R . F 
genius of the Nation, it will be beſt conſidered by the Parliament, who co” ai av: en C 1 * h 4 2 3 he ſaid, ſeeing the Defendant H 
have power of the laws, and may bring us to a compliance with it. Go N — 5 f. Ja e h he might not be looked upon as to 

In the caſe at bar, I look upon the Sheriff as a particular officer of the Ma " 14 1 "Hf mw _—_ 4 "2 pan pe WIC e eee . * 
, Houſe ordered Mir. Mumtagar Thould be admitred to 
upon the writ as if it were an order of Parliament, and had not the name | n a; p r 1 e On es, ee ee, Jhacy try Aeon M 
of a Writ : I look upon the courſe of Parliament, which we pretend not to | atinfaction, {as well as ie can voujember) acqaamnt them, with the grounds W 
know, to be incident to the conſideration of it; ſo that it ſtands not upon and reaſons which induced him to give his opinion for the reverſal of that 
the eneral notion of remedy in the common courſe of juſtice. e Db . P MUwEes $0. give the hegee of what 0 fab "which 

The Arguments of the falling of the value of money, whereby the pe- 45 * he — _ * | 8 2 
nalty of 1001. provided by the 23 H. VI. is become inconſiderable; and 8 5 > wy . cya S = was main that the Counſel for Sir 
the increaſe of the eſtimation of being a Member of Parliament; if they er ward 5 net * e in, and the Speaker to acquaint them 
were true, are arguments to the Parliament to change the law by increa- 3 + Der what 246. Alounhagng buf Tees; That bÞ. the CLLLR e 
ang tis pee Bit we cannot do it, | N a ee to reply, for the better information of their Lordfhips and c 
| -My brother Maynard, in his Argument, would embolden us ; telling us g 5 Ju 55 5 * ooh. —_— = _ gong metres Bong ug e- e 200 tu 
we are not to think the caſe too hard for us, becauſe of the name or courſe 5 ond Syn: yo all be caſtes in? It bete relolves In the e th 
of Parliament; for Judges have puniſhed Abſentees: They may deter- eee eee ie ea, e wee e-. 9 rf as 
mine what is a Parliament, what is an Act of Parliament, how long an | ©" * their not being admitted in preliminary caſes of judicature. 
ordinance of Parliament ſhall continue, and may puniſh treſpaſſes done in B _—_— meg. gags wars pr bong e 
the very Partiamat. arnardiſton s caſe, and debate thereupon, it is ordered, That the 

Il will not diſpute the truth of what he ſaid in this, but if bis Argu- are e e eee ee n L N rowers Proc K 1 

ments were artificial, he might have ſpared them ; for they have no man- eye wr arodedarecyd err, afar honey pr Src 129, mM 

ner of effect to draw me beyond my ſphere. what he finds therein: And that all the Judges do attend the Houſe to- 

1 will not be afraid to determine any thing that I think proper for me to e Mart; 7 b 
judge; but ſeeing I cannot find the Courts of Juſtice have at any time The cl Martrs, 11 Funit, 1689. | : 
meddled with caſes of this nature, but upon expreſs power given them by | _, 6 Clerk of the Parliament, in purſuance of the Order yeſterday, ſhew- H 
Acts of Parliament, I cannot conſent to this precedent ; Fg confident | © ſeveral inſtances where proxies have been! uſed in preliminaries to pri- 
when there is need, the Parliament will diſcern it, and make laws to en- cauſes: It is ordered by the Lords Spiritual and Temporal in Patlia- . 
large our power, ſo far as they ſhall think convenient. | ment aflembled, That proxies may be uſed in ſuch preliminary caſes, but . 

I ſee no harm that Sheriffs in the mean time ſhould be ſafe from this er roua imm an en ie una RUA " 
new-deviſed action, which they call the Common Law; if they miſdemean S ; 8 f 
themſelves, they are e to the Parliament, whoſe ave they be, | 5 Ordered, That the Counſel of Sir Samuel Barnardi/ton ſhall be hear 2 
or may be puniſhed by the Statute, made for regulating Elections. riday next, to reply to what Mr. Aountagne gave for his reaſons for re- 

It is time for me to conclude, which I ſhall do by repeating the opinion verſal of Sir Samue! Barnardiſton's judgment; and that all the Judges do Jc 
at firſt delivered, vis. That this judgment is not warranted by the rules attend at the ſame time. , , 4 7 
of law; That it introduceth novelty of dangerous conſequence, and there- . Veneris, 14 die Juni, 1689. f f 
fore ought to be reverſed. Sæpe viatorem nova, non vetus orbita, fallit. After hearing Counſ el in Sir Samuel ol matey ny s caſe this day, to re- in 

North, Chief. Juſtice, and five other Judges (avainſt Ellis and Atkins) ply to what Mr. William Meuntague ſaid for his reaſons to reverſe the 
reverſed the judgment upon the matter in Law, That the action lies not. udgment- given -.n-thoiSuoboguery-4tie-ordared;” Tr dir Houle will 

Note, The Lord . Chief-Juſtice Vaughan, and Lord Chief-Baron hear all the Judges give their opinions in this caſe on Tueſday the 25th of | 

Turner, both deceaſed, who in their lives were eminent Members of this Inſtant June, at ten of the clock in the forenoon. Þ 
Parliament, were of the ſame opinion.] | . Mortis, 25 die Funii, 1689. l of 
Soon after the Revolution, Sir Samuel Barnardi/ion brought his Writ of | T he Houſe heard the opinion of all the. udges in the cafe of Sir Sa- 
Error into the Houſe of Peers, to reverſe the reverſal of the judgment mul Barnardiſton, upon his Writ of Error depending in this Houſe. 
given in the Exchequer; but the Houſe affirmed the reverſal of the ſaid f AUTTAT TurRion bene: pat, VV hetder $0 go'on in. the deduce of this du- | 
judgment, as appears by the following Reſolutions. ineſs now ? It was reſolved = the affirmative. P. 
| Veneris, 24 Maii, 1689. After debate, the queſtion being put, Whether to reverſe the reverſal of pe 
TK 18 Day the Lord Chief- Juſtice of the Court of King's- Bench brought We 1 ext. given_detween. Bir. bu and: Sir - bot = 
into this Houſe a tranſcript of a Writ of Error, to reverſe a judgment Soame + 1 Wo relotved in the negative. 3 4 = 
given againlt Barnardiften at the ſuit of Soame. Leave is given to ſeveral Lords to enter their diſſent to the aboveſaid th 
Sabbati, 25 Maii, 1689. queſtion, and accordingly do enter their diſſent for the reaſons enſuing. 

WhereasSir Samuel Barnardiſton brought his Writof Error into this Houſe, 7. Becauſe it is a denying Sir Samuel Barnardiſton the benefit of law, ſer 
and hath aſſigned errors thereupon, to which Sir //illiam Soame was De- which ind relief in all wrong and injury : And tho" this be an action of | 
fehdant; who left Dame Catherine Soame, his widow, his executrix: and the rſt imprefhon, ye ttherebeing a damage to the Plaintiff, the Common br 
the Houfe being moved, that the ſaid Dame Cather ine Seame may join iſſue Law gives him this action to repair himfelf ; and if it were not Jo, there 60 

would be a failure of juſtice, which cannot be admitted, 


A | 


W 


ind encou ent to Sheriffs to make falſe and double returns; by which 
ine right of Elections will de avoided, and it tends thereby to the 

packing of x Houſe of Commons, which may overturn the whole frame 

of he Beere , and eſtabliſh what Religion and Governments a 


pack'd Parliament ſhall think fit. | 
DS ITT olton, * N 
bes Fer, ove tay oy 


* >. 4 l 
$ 


VALTIS | 
Whereas by virtue of their Majeſties Writ of Error, returnable into 
the Houſe of Peers, a record of the — of King - Bench was brought into 
this Houſe the 24th of May, 1689, with the tranſcript thereof, wherein 
judgment is entered for Sir Samue A againſt Sir William Soame : 
upon which Writ, Errors being affigned, after hearing Counſel at the Bar, 
to argue the ſaid Errors aſſigned; and due conſideration had of what was 
offered thereupon, the Lords Spiritual and Temporal in Parliament aſſem- 


' bled, do order and adjudge, that the Judgment given in the Exchequer 


Chamber, for the reverſal of the Judgment given in the Court of King's- 
Bench for Sir Samuel Barnardiſton againſt Sir William Ssame, be, and is 
hereby affirmed : And that the ſaid Writ of Error, and tranſcript annex- 
ed, be remitted to the Court of King's-Bench. 


8 ac * dt... . * x py » \ Ws 


31. Proteedings againſt Sir john Fagg, We. 


-. q\Becrſe the allowing this reverſal tends towards the giving the power . 
| remitted, follows z 


premiſſ. perſecut. dict. Dom. 


(454 
The Tenor of which Judgment to be affixed to the Tranſcript to be 


E poſtea, ſeilicet Jugs die Maii Anno Reghi Domini Gulielmi & 


Dns. Marik nunc egis & Reginæ Ang]. primo tranſcript. Record. 
& hat pred. inter partes præd. cum omnibus ea tangent. pretext. cu- 
juſdam brev. de Error corrigend. & præfat. Samuel. Barnardiſton, in 

| Reg. & Dom. Reginæ in preſent. Parliament. 
a pred, curia dict. Dom. & Domina Regis & Reginz hic tranſmiſſ. fuit 
pred. Samuel. in eadem curia Parliament, comparens, diverſas cauſas & 
materias per Erroribus in Record. & proceſſ. pred. pro revocatione & ad- 
nullatione Judicii pred. aſſignaverit; & poſtea ſcilicet 25 die Junii Anno 
dict. Dom. & Dominæ Regis & Reginæ, ſupradict. in pred. cur Parlia- 
ment. pred, viſis, & per cur. ibidem diligenter examĩnat. & plenius intellect. 
Sam. Recordo & Proceſſ. pred. ac Judicio ſuper iiſdem reddit. qua Errore 
ſuperius aſſignat. pro eo quod videtur cur. Parl. pred. quod Record. illum 
in nullo vitioſum aut defectum exiſtit, & quod in Record. ill. in nullo 
erratum, adtunc & ibidem conſideratum eſt per eandem curiam Parliament. 
* uod Judic, pred; in omnibus affirmetur & in omni ſuo robore ſtet 

effectu. 


Ji 


— 
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XXXI. Proceedings in the Houſe of Commons, on an Appeal being brought in the Houſe of 
Lords, by Dr. SIE Y, againſt Sir ond Fado, and others, their Members, May 1675, 


27 Car. II, 


| Martis, 4 Maii, 1675. 
AIR John Fagg, Bart. this day informed the Houſe, that he was 
8 ſummon'd to appear to a Petition in the Houſe of Lords; a Com- 
mittee was thereupon appointed to ſearch for precedents to that 


purpoſe; | 
; Mercurii, 5 Maii. 
oy ta That a Meſſage be ſent to the Lords, to acquaint them that 
this Houſe hath received information, That there is a Petition of Appeal 
depending before them, at the ſuit of Thomas Shirley, Eſq. againſt Sir om 
Fage, a Member of this Houſe ; to which Petition, he is, by order of the 
Houſe of Lords, directed to anſwer on Friday next; and to deſire the Lords 


to have a regard to the privileges of this Houſe; and that Sir Trevor 


Williams do go up with the Meſſage to the Lords. 

Sir Trevor Williams reports, that he had attended the Lords with the 
Meſſage of this Houſe, concerning Sir John Fagg ; and that the Lords 
will return an anſwer by Meſſengers of their own. | 

| Vneris, 57 Maii. | 

A Meſſage from the Lords by Sir William Beverſham, and Sir Samuel 

Clarke. 


Mr. Speaker, 8 

The Lords have conſidered of the Meſſage received from the Houſe of 
Commons, concerning privilege in the caſe of Sir John Fagg, and do re- 
turn this anſwer, That the Houſe of Commons need not doubt, but that 
the Lords will have a regard to the privileges of the Houſe of Commons, 
as they have of their on. | 

; Sabbati, 8 Mari. 

A Committee was appointed to inſpect the Lords Journals, to ſee what 
entries are therein made againſt Sir Fohn Fagg, a Member of this Houſe, 
and to report the ſame, 

Mercurii, 12 Maii. 

Dr. Thomas Shirley ordered to be ſent for in cuſtody, to anſwer his 
breach of the privileges of this Houſe, in proſecuting a ſuit by petition of 
Appeal in the Lords Houſe, againſt Sir Fohn Fagg, a Member of this 
Houſe, during the ſeſſion and privilege of Parliament. 

And a Committee is alſo appointed to inſpect the Lords Journals, to 
ſee what has been done in like caſes; and the ſaid Sir Fohn Fagg is ordered 
not to proceed, or make any anſwer to the ſaid Appeal, without the 
licence of this Houſe, 

| Veneris, 14 Maii. 

Sir Thomas Lee reports from the Committee appointed to inſpect the 
Journals of the Houſe of Lords, and the entries therein, in the caſe be- 
tween Dr. Thomas Shirley and Sir John Fagg, a Member of this Houſe, 
That the Committee had peruſed the Journals of the Lords Houſe, and 
found the entries to be as follow : 


i April the 3oth. 

Thomas Shirley, Eſq. preſented a Petition to the Lords. 

Ordered, That the ſaid Sir Fohn Fagg may have a copy of the ſaid Peti- 
tion, and put in his anſwer thereunto, in writing, on Friday the 7th day 
of May next, at ten of the clock in the forenoon, if he thinks fit. 

| May the 5th. | 

The Commons ſend a Meſſage by Sir Trevor Williams: 

The Knights, Citizens, and Burgeſſes of the Houſe of Commons, in 
Parliament aſſembled, have been informed, that there is a Petition of Ap- 
peal depending before their Lordſhips, at the ſuit of Thomas Shirley, Eſq. 
againſt Sir Jobn Fagg, a Member of their Houſe. To which Petition he 
is, by their Lordſhips order, directed to anſwer on Friday next, and deſire 
their Lordſhips to take care of their privileges. 

Anſwer, That this Houſe have conſidered of their Meſſage, and will 
ſend anſwer by Meſſengers of their own. 

Ordered, That the Committee for Privileges do meet this afternoon, to 
conſider of the Meſſage received from the Houſe of Commons this day, 
concerning Thomas Shirley, Eſq. and Sir Fobn Fagg, a Member of y h 


> 


Houſe, and ſearch precedents in the caſe, and report to the Houſe to- 
morrow morning. Sg 
May the 6th. 


The Earl of Berks reported, That the Committee of Privileges having 
met and conſidered of what was referred to them in the cafe between Tho- 
mas Shirley, Eſq. and Sir John Fagg, a Member of the Houſe. of Commons, 
and the Meſſage from the Houſe of Commons thereupon ; have ordered 
him to report, That the Committee have found that the Houſe did refer 


the buſineſs of Mr. Hale and Mr. Sling/ty, upon the like Meſſage of the 


Houſe of Commons, to the Committee of Privileges ; who did report to 
the Houſe, That it is the undoubted right of the Cards in judicature, to 
.receive and determine in timeof Parliament, Appeals from inferior Courts, 


though a Member of either Houſe be concerned, that there may be no 


failure of juſtice in the land ; and the Houſe did agree with the Committee 
therein: And thereupon the Committee do humbly offer to their Lord- 
ſhips, upon this occaſion, to take the ſame courle, and to inſiſt upon their 
juſt rights in this particular, which their Lordſhips will be pleaſed to ſig- 
__— the Houſe of Commons, in ſuch manner as they ſhall think fit; 

he Houſe agreed with the Committee in this declaration, and ordered 
the ſame to be entered into the Journal-book of this Houſe, as their de- 
claration, viz. 

That it is the undoubted right of the Lords in Judicature, to receive 
* and determine in time of Parliament, Appeals from inferior Courts, 
* though a Member of either-Houſe be concerned, that there may be no 
failure of juſtice in the land.” 

Then it was moved, that the former anſwer ſent to the Houſe of Com- 
mons, in the caſe of Mr. Slingſiy and Mr. Hale, might be given now to 
the Houſe of Commons, in this caſe of Sir John Fagg; and that the decla- 
ration and report agreed to this day, might be added to it. 

The Declaration aforeſaid was read, and the queſtion being put, Whe- 


ther this ſhall be as a part of the anſwer to be given to the Houſe of Com- 


mons ? It was reſolved in the negative. 

The anſwer returned formerly to the Houſe of Commons, in the caſe of 
Mr. Slingsby and Mr. Hale, was in theſe words; That the Houſe of C,mmoens 
need not doubt but that their Lordſbips will have a regard to the privileges of the 
Houſe of Commons, as they have of their own. 

he queſtion being put, Whether this anſwer ſhall be now returned to 
the Meſlage from the Houſe of Commons? It was reſolved in the affirmative. 

May the 7th, it was ſent accordingly, 

. Maii 7. 

Whereas this day was appointed for Sir 2 Fagg to put in an 
anſwer to the Petition and Appeal of Thomas Shirley, E1q. depending in 
this Houſe, if he thought fit; the ſaid Sir 7ohn Fagg appearing perſonally 
this day at the Bar, and deſiring longer time to put in an anſwer there- 
unto ; ? 

It is thereupon ordered, That the faid Sir John Fagg hath hereby further 
time given him for putting in his anſwer, till Mednsſday next, being the 
I2th day of this inſtant May, at ten o'clock in the forenoon. 

Mai 12. 

Sir Jahn Fagg put in his anſwer to the petition of Mt. Shirley. 

A debate ariſing thereupon, touching the privilege of their Houſe ; 

Reſolved, &c. That the Appeal brought by Dr. Shirley in the Houſe of 
Lords, againſt Sir Jahn Fagg, a Member of this Houſe, and the proceed- 
ings thereupon, are a breach of the undoubted rights and privileges of 
this Houſe. 

The Houſe being informed, that the Warrant of this Houſe for taking 
of the ſaid Dr. Shirley into cuſtody, was forcibly taken away and detained 
from the Serjeant at Arms his Deputy, attending this Houſe, by the Lord 
Mobun : And the Serjeant's Deputy being called in and examined as to the 
matter of fact, gave this teſtimony : . 

That he found Dr. Shirly in the inner Lobby of the Houſe of Lords, 
and that he came to him, and deſired to ſpeak with him, and acquainted him 
that he had a Warrant from the Houſe of Commons to apprehend him, and 
deſired to know, whether he could ſhew him any reaſon to excuſe him, 

x that 


2 1 * . 5 | Fo : 7 
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at he might not ſerve the warrant on him: And that he likewiſe told | by the complaint of the Houſe of Commons to their, Loxdſhips, that ; 
NY be would not Home he Arrant on him in that place, but de- ſame was taken and detained from 7 of os! by a Peer Pe th 
ſired of him, that he would go along with him freely ; and that in caſe he | imports, that the queſtion in that Mefſage could not be for information on. 
would not, he would take his opportunity in another place. 


II, and fo tends to interrupt that mutual good correſpondeney, which © 
And that the ſaid Lord Jobun coming in, in the n required him to be preſeryed inviolably between the two. Houſes of P arliamen ha ught 
JJ) 
it, an d it ſo that it was in danger of being torh, an - | | 1 
ore he any forced to part with it, and firing to tive it a ain, the Lord | Wart rem 2 3 ow _ yon 125 wi he had attended thei 
Mabum refuſed it, but carried the warrant into the Houſe of Lords ole es * Mc © how; to 8 AN e is l _ 80 e 1 ji 
Dr. Shirley afterwards tefuſed to go along with him, ſaying, that he was | tus Cale or A Toit ne ee * Which be. 
ö 158 then is priſcine? ; and that eral perſois * the Doctor N ting; Wen in at the Clerk's table, and read ; and is a; 
ſcaped from them. And a debate ariſing thereupon, 3 | ren e ee © ee, , a e 
we” l, "1 That a Meſlage be ſent to thi Loris os complain of the Lotd The Lords 1 That it is „ of the Lor ds in judica- 
Maobun, for forcibly taking away and detaining the warrant of this Hotiſe; =_ e. ry 3 PRES n * of Har oor | Er inferior Courts, 
from the Deputy Serjeant. at Arms, for taking of Dr. Shirley into cuſtody ; % wg . A * — * * no: ** it FO8re May be 10 alluredf fuſe 
and to demand the juſtice of the Lords Houſe againſt the ſaid Lord Mobun, | Per tn Wy ane: from this rgb, aud the exerciſe thertef, their Laraſhiq, 
And that the Lord Antram do go up to the Lords with the Meſlage. The _— eee ee Loa apa ES.» 
Ordered, That Mr. Speaker do iſſue forth a tiew warrant to the Serjeant | runes N et 5 f s anſwer being debated, . eſo ds That it is 
at Arms attending this Houſe, for apprehending Dr. Thomas Shirley, to an-. ru oubted right H this Houſe, that none of their Menibers be ſum. 
ſwer his breach of privilege, for proſecuting a lait by peritioii of c 
the Lords Houſe, againſt Sir John Faeg, 2 of this Houſe, during Ref bed, Th : l "FAM 
he ſeſſion and privilege of Parliament. 3 efolved, T hat a conference be deſired with the Lords, upon the privi- 
: a leges of this Houſe, contained in the Lords anſwer to the laſt Meſlage of 
2, Sabbati, 15 Maiti 1675. oy Hows, OY rag _ Mr. Onſlow. y FE 
| j ? do go up to the Lords, to deſire a confer. 
The Lord. Autram reports from the Lords, that he had, in obedience to |  Oraerea, I hat Sir Henry Ford do go up 
the hn of this Houſe, attended the Lords, and delivered the Meſ- ence bend 46-4, 1x5 of their Meſſage, concerning the wartant for 
ſage concerning the Lord Mohun's taking away and detaining the warrant apprehending Dr. Shiri. 5 | | 
for apprehending Dr. Shirley, and that the Lords had returned this anſwer ; | | Jovis, 20 Maii, 1675. 5 | 
Gentlemen of the Houſe of Commons, 3 l. Sir Tho oo 8 from the 9 1 P draw up rea- 
— | 7 wr . . ſons to be offered at the conference to be had with the Lords upon the pri- 
ee. this ar, 24 tho Kall. Lord Views bk 22 _ vileges of this Houſe, contained in the Lords anſwer to the laſt Meſſage of 
Et rites bs e. ' | this Houſe, in the caſe of Mr. Onflrw; which reaſons were twice read, and 
pe ether none, my | with ſome alterations at the Clerk's table (upon the queſtion ſeverally put) 


The Houſe then reſumed the debate of the matter concerning the privi- | agreed to: which are as follow, viz. 1 Xe: : | 

leges of this Houſe ; and the matter being debated, I. That by the laws and ny 7 of Parliament, privilege of Parliament 
. Reſelved, &c. That the Appeal brought by Dr. Shirley in the Houſe belongs to every Member of the Houle of Commons, in all caſes, except 
of Lords againſt Sir Fohn Fagg, a Member of this Houſe of Commons, Treaſon, Felony, and breach of the Peace ; which hath often been decla- 
and the proceedings thereupon, is a breach of the undoubted rights and red in Parliament, without any exception of Appeals before the Lords. 

privileges of the Houſe of Commons; and therefore the Commons deſire, | 2. That the reaſon of that privilege is, that the Members of the Houſe 
that there be no further proceedings in that cauſe, before their Lordſhips. | of Commonsimay freely attend the public affairs of that Houle, without diſ- 
| Ordered, That a conference be defired with the Lords concerning the turbance or interruption ; which doth extend as well to Appeals before the 


privileges of this Houſe, in the caſe of Sir John Fagg ; and that Sir Thomas | Houle of Peers, as to proceedings in other Courts. | 
Lee do go up to the Lords to deſire a conference. 3+ That by the conſtant courſe and uſage of Parliament, no Member of 


A Meſſage from the Lords by Sir Mondeford Bram/lon, and Sir William the Houſe of Commons can attend the Houſe of Lords, without the eſpe- 
Glaſeock : cial leave of that Houfe firſt obtained, much leſs be ſummoned or compel- 


led ſo to do. 
Mr. Speaker, | 4. If the Lords ſhall proceed to hear and determine any Appeal where 
Me are commanded to let this Houſe know, that the Lords $59" and tempo- the party neither can, nor ought to attend, ſuch proceedings would be con- 
ral aſſembled in Parliament, have received a warrant, figned Edward Seymour, trary to the rules of juſtice, | 
which they have appointed us to ſhew you; and deſire to know, whether it be a F. That the not determining of an Appeal againſt a Member of the Houſe 
warrant ordered by this Heuſe ? of Commons, is not a failure of juſtice, .but only a ſuſpenſion of proceed- 
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Then the Houſe N informed, that there is a cauſe upon an Appeal | ject- matter of the former conference, concerning the warrant for appre- 
brought up by Sir Nicholas Stoughton, againſt Mr. Onflow, a Member of this 3 Dr. Shirley, That the Lords had returned an anſwer to the reaſons 
House, appointed to be heard at the bar of the Lords Houſe: of this Houſe, delivered at the former Conference, and are as follow: 

Reſolved, That a Meſſage be ſent to the Lords to acquaint them, that this] The Lords have appointed this conference, upon the ſubject- matter 
Houſe has received information, that there is a cauſe upon an Appeal | of the laſt conference, and have commanded us to give theſe anſwers to 
brought by Sir Nicholas Stoughton againſt Mr. Onflow, a Member of this “ the reaſons and other matters then delivered by the Houſe of Commons. 
Houſe, 3 to be heard at the bar of their Houſe, on Monday next; «« To the firſt queſtion, the Lords conceive, that the moſt natural way 
and to defire their Lordſhips to have regard to the privileges of this Houſe : [ of being informed, is by way of queſtion ; and ſeeing a paper here which 
And that Sir Richard Temple do go up with the Meſlage to the Lords. did reflect upon the privileges of the Lords Houſe, their Lordſhips would 

Ordered, That Mr. Onflow de not appear any further in the proſecution | [ not preceed upon it till they were aſſured it was owned by the Houſe of 
of the Appeal brought againſt him by Sir Nicholas Stoughton, in the Houſe of | «© Commons: But the Lords had no occaſion at that time, nor do they now 
Lords. A < think fit to enter into the debate of the Houſe of Commons being or not 

Ordered, That Sir Nicholas Stoughton be ſent for in cuſtody of the Ser- | being proper Judges in the caſe concerning the privilege of a Member of 
jeant at Arms attending this Houſe, to anſwer his breach of privilege in | (“ that Houſe; their Lordſhips neceſſary conſideration upon ſight of that 

eee a ſuit in the Houſe of Lords, againſt Arthur Onflow, Eſq. a [“ paper, being only, how tar the Houſe of Commons ordering (if that 
— this Houſe, during the ſeſſion and privilege of Parliament. paper were theirs) the apprehenſion of Dr. Shirley, for proſecuting his 

Reſolved, That whoever ſhall appear at the bar of the Lords Houſe, to | Appeal before the Lords, did entrench upon their Lordſhips both privi- 
proſecute any ſuit againſt any Member of this Houſe, ſhall be deemed a | © lege and undoubted rights of judicature in the conſequence of it, exemp- 
breaker and infringer of the rights and privileges of this Houſe. te ting all the Members of both Houſes from the judicature of this the high- 

| 5 s eſt Court of the Kingdom; which would cauſe a failure of that ſupreme 
Lune, 17 Maii, 1675, OE Ry : | 
3 e juſtice, not adminiſtrable in any other Court, and which their Lordſhips 

Sir Richard Temple reports, That the perſon appointed had attended the «© will never admit. 

Lords, and delivered the vote of this Houſe, concerning the Appeal brought | © As to the ſecond reaſon, the Lords anſwer, That they do not appre- 
by Dr. Shirley againſt Sir Fobn Fagg. * hend how the Matter of this Meſſage is any reflection upon the Speaker 

Sir Thomas Lee reports from the Committee appointed to draw up reaſons | [ of the Houſe of Commons. 
for the conference to be had with the Lords, Reaſons agreed by the Com- © To the third reaſon, The Lords cannot imagine how it can be appre- 
mitteez which are as follow, viz. _ e hended in the leaſt to reflect upon the Houſe of Commons, for the Houſe 

For that the Meſſage is by way of interrogatory upon the proceedings of of Peers, upon a paper produced to their Lordſhips, in form of a war- 
the Houſe of Commons, in a caſe concerning the privilege of a Member of (e rant of that Houſe, whereof doubt was made among the Lords, whe- 


Y The matter of the Meſſage being debated, the queſtion being put, That | ings in a particular caſe, during the continuance of that Parliament, which 

1 the word unparliamentary, be part of the anſwer to the Lords Meſſage, is Ke temporary. 5 

| It paſſed in the negative. 6. That in caſe it were a failure of juſtice, it is not to be remedied by 

id | Reſolved, That the meſſengers be called in, and that this Anſwer be re- | the Houſe of Lords alone, but it may be by Act of Parliament. 

Fo turned, That this Houſe will con ſider ; by Meſſage. Here Sir Thomas Littleton reported from the Committee appointed to pre - 
| tk The meſſengers being called in, Mr. Speaker does acquaint them, that | pare the further addreſs of this Houſe to his Majeſty, for the recalling ſuch 
3 the Houſe will conſider of the Meſſage. of his ſubjects as are in the French King's ſervice ; which the Houſe defer- 

FR | Reſolved, That the Meſſage laſt received from the Lords, is an unparlia- | red the further conſideration of till , edneſday next. ] ol AH 

"$4 | mentary Meſſage. Then Sir Trevor Williams reports from the Lords, that he had attended, 

f 4 Reſolved, That a conference be deſired to be had with the Lords upon the | and deſired a conference with the Lords on the privilege of this Houſe, con- 
} { 4 ſubject-matter of the laſt Meſſage received from the Houſe of Lords. tained in the Lords anſwer to the Meſſage of this Houſe, in the caſe of Mr. 
eſelved, That it be referred to Mr, Garraway, &c. to draw up reaſons | Onflzw : And that the Lords will returh an anſwer by Meſſengers of their own. 

4 | | to be offered at the ſaid conference. Mr. Powle reports, from the conference had with the Lords upon the ſub- 

1 


that Houſe, of which they are proper Judges. ; ther any fuch thing had been ordered by that Houſe, to enquire of the 
For that the matter of the Meſſage carries in it an undue reflection upon | «© Commons, whether ſuch warrant was ordered there or no? And with- 
the Speaker of the Houſe of Commons. < out ſuch Liberty uſed by the Lords, it will be very hard for their Lord- 


For that the matter of the Meſſage doth highly reflect upon the whole | «<< ſhips to be rightly informed, ſo as to preſerve a good correſpondence be- 
Houſe of Commons, in their Lordſhips queſtioning that Houſe concerning j © tween the two Houſes, which their Lordſhi ps ſhall endeavour ; or to know 
their own orders; which they have the more reaſon to apprehend, becauſe | «© when warrants in the name of that Houſe are true or pretended : Andit 
the day before this Meſlage was brought to them, the warrant was owned | * is ſo ungrounded an apprehenſion, that their Lordſhips intended any te- 

5 | | | * flection 
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4e fleRion in aſking that queſtion, and not taking notice in their meſſage of | 
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te the complaint bf the Houſe of Commons owning that warrant, that the 
1 Lords had ſent their meſſage concerning that paper to the Houſe of Com- 
«© mons,. before the Lords had received the ſaid Commons complaint. 
„ But their Lordſhips have great cauſe to except againſt the unjuſt and 
« ftrained reflection of that Houſe upon their Lordſhips in aſſerting that 
4 the queſtion in the Lords m— could not be for information, as we 
« affirm, but tending to interrupt the mutual correſpondence between the 
« two Houſes ; which we deny, and had not the leaſt thought of. 
The Lords have further commanded us to ſay, That they doubt not 
« when the Houſe of Commons have received what we have delivered at 
«. this conference, they will be ſenſible of their error, in calling our 
« meſſage ſtrange, unuſual, or unparliamentary. Though we cannot but 
c take notice; that their anſwer to our meſſage, That they would con- 
« ſider of it, was the firſt of that kind that we can find to have come from 
« that Houſe;? | 

The. queſtioh being put, Whether the Houſe be ſatisfhed with the rea- 
ſons delivered by the Lords at the laſt conference? it paſſed in the negative. 
Reſolved, That a free conference be deſired with the Lords upon the 
matter delivered at the laſt conference: and that the former Managers do 
attend, and-manage the free conference, 

Friday, May 21. The Houſe reſolved on Wedneſday next to proceed in 
the further conſideration of that part of the meſſage relating to Appeals 
from inferior Courts. Sir Trever Williams ordered to go up to the Lords; 
to deſire. a conference upon the privileges of this Houſe, contained in their 
anſwer to the meſſage touching Mr. Onflow's caſe; which he accordingly 


did; and reports, That the Lords will return an anſwer thereto by mei- 


ſengers of their own. | 
Marth A meſſage ordered to be ſent to the Lords to remind them of 


the former meſſage ; and __— to defire a conference upon the privileges 
of this Houfe, in the caſe of Mr. Onſſotw. And ordered the matter of the 
juriſdiction of the Lords, in caſes of Appeal, be taken into conſideration 


to-morrow morning. 


Venerit, 28 Maii, 1675. N 
Sir Thomas Lee reports, from the Committee to whom it was referred to 
draw up reaſons to be offered at a conference to be had with the Lords up- 
on the ſubject- matter of their anſwer to the laſt meſſage of this Houſe, in 
the caſe of Mr. Onſlow, ſeveral reaſons agreed by the ſaid Committee; 
which he read in his place, and afterwards delivered the ſame in at the 
Clerk's table; where the ſame being twice read, were, upon the queſtion, 
ſeverally agreed unto, and are as follow, viz. 

“ For that the Commons deſired a conference upon their privileges 
© concerned by the Lords anſwer to a meſſage ſent to the Lords the 18th 
« of May, in the caſe of Mr. Onflow ; their Lordſhips have not agreed any 
« conference in the caſe of Mr. Onflow; but have only agreed a confe- 
<« rence concerning their privileges in general, without reference to the 
ic caſe of the ſaid Mr. Onſlow; which was the only ſubject- matter of the 
« defired conference. 

& The limitation in the Lords agreement to a conference, with proviſo 
<« that nothing be offered at the conference that may any way concern 
&« their Lordſhips judicature, is in effect a denial of any conference at all, 
c upon the ſubject on which it was deſired ; which ought not to be: the 
C judicature which their Lordſhips claim in Appeals againſt a Member of 
e the Houſe of Commons, and the privilege of that Houſe being in that 
& caſe ſo involved, that there can be no conference upon the latter, with- 
© out ſome way touching upon the former, 

“ That this manner of agreeing to a conference with any limitation or 
te proviſo, is againſt the courſe of Proceedings betwixt the two Houſes 
« of Parliament, in coming to conference; and doth ſeem to place a power 
« in the Managers of ſuch conferences, to judge whether ſuch proviſo's 
te be broken or not; and accordingly to proceed, or break off the confe- 


e rence upon their own judgments.” 


| Lune, 31 Maii, 1675. 

Sir Leoline Jenkins reports, that he had attended the Lords, with the 
meſſage of this Houſe, for a conference upon the ſubject-matter of the 
Lords anſwer to the laſt meſſage of this Houſe, in the caſe of Mr. Onflow; 
and that the Lords had ſent anſwer, that they would return anſwer by 
meſſengers of their own. 


A meſſage from the Lords by Sir Mondeford Brampſton, and Sir William 
Bever ſham. 


& Mr. Speaker, 

«© The Lords have commanded us to acquaint you, that they deſire a 
conference preſently in the Painted-Chamber, with the Houſe of Com- 
* mons, upon their not coming to the conference defired by them on 
&* Thurſday laſt, and by the Lords appointed to be at ten of the clock in 
the Painted-Chamber, on Friday the 28th of this inſtant May. 


The meſſengers being withdrawn, and the meſſage debated, a preſent 
conference upon the queſtion was agreed. 

And the meſſengers being called in, Mr. Speaker acquaints them, that 
the Houſe had agreed to a preſent conference. | 

Ordered, That the former Members that were appointed to manage the 
former conference in the caſe of Mr. Onflow, do attend and manage this 
conference. | 

Sir Jahn Trevor reports, from the conference, that the Lords had de- 
clared the intent of this conference, to the effect following, viz. ** That 
<« the Lords have appointed this conference, out of that conſtant deſire and 
c reſolution that they have to continue a fair correſpondence between the 
© two Houſes; which is of the eſſence of Parliamentary Proceedings. 

For this end their Lordſhips have commanded us to tell you, that they 
cannot but take notice of the Houſe of Commons failing to be on Friday 
<« Jaſt, at a conference deſired by themſelves, and appointed by the Lords 
« at ten of the clock in the Painted- Chamber. a 

44. That they conceive it tends to an interruption of all Parliamentary 
Proceedings, and to evade the right of the Lords to appoint time and 
„place for a conference.“ 


Vor. VII. 


on an Appeal brought againſt Sir John Fag 8. 


| decree in Chancery: Reſolved, the 


being p 


P 
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Ordered; That it be referred to the former Committee, who are ippoint+ 
ed to draw up reaſons, to be offered at a Conference to be had with the 
Lords, upon the ſubject- matter of their anſwer to the meſſage of this 
Houſe; in the caſe of Mr. Onflow ; to conſider of the matter delivercd by 
the Lords at the laſt conference; and to prepare and draw up further rea- 
ſons, to be offered at another conference to be had with the Lords, upon 
the ſubject-matter of the laſt conference. And that the Committee do 
meet this afternoon at five of the clock in the Speaker's Chamber. And 
Mn Serjeant Maynard, and Mr. Sawyer, are to have notice to attend the 
ame. | Os 17 | 
3 Martis, 1 Junii, 1675. . 55 

Sir Thomas Lee reports, from the Committee appointed to inſpect tlie 
Journals of the Houſe of Lords, and to ſee what Proceedings have been 
entered, in the caſe of Mr. Dalmaboy and Mr. x ; that they had 
inſpected the Lords Journals, as to the caſe of Mr. Dalmahoy, and collec- 
ted what Proceedings had been in that caſe; but had no opportunity or 
time, yet to do it in the caſe of Mr. Onflow. Which Proceedings being 
reported, were read, and delivered in at the Clerk's table; and arc as fol- 
low, viz. £6 

; 2 19 April, 1675. CE 3 

The Appeal brought by C. iſpe and Criſpe, complaining againſt a De- 

cree in Chancery made, wherein Mr. Dalmahoy is recited to be one of the 
Petitioners ; Cranbourne and Bowyer are ordered to put in an anſwer, and 
Dalmaboy, if he pleaſe, g „ 
. : SRI IINS EE. 
| Ordered, That this Houſe will hear Counſel at the Bar, upon the Peti- 
tion and Appeal of Sir Niebolas Criſp? and others, againſt the Lady Viſ- 
counteſs Cranbourne, the Lady Anne Bowyer, and Thomas Dalmaboy, Eſq; 


and their anſwer thereunto, depending in this Houſe, on Medneſday the 


Igth of this inſtant May, at ten of the clock in the forenoon; whereof 
the Petitioners are to cauſe timely notice to be given to the ſaid Deſen- 
dants, or their Agents in the ſaid cauſe, for that purpoſe. 


Maii 16, 1675, Fe” 

Whereas Sir Nicholas Criſpe, Bart. having an Appeal depending in this 
Houſe, againſt the Lady Cranbourne, Lady Bowyer, and Thomas Da'imahoy, 
Eſq; a Member of the Houſe of Commons ; hath prayed that Counſel may 
be aſſigned him to plead his cauſe upon the ſaid Appeal, and hath named 
Counſel for that purpoſe : | 

It is ordered, That Sir John Churchill, Serjeant Peck, Serjeant Pember- 
ton, and Mr. Porter, named by the ſaid Sir Nicholas Griſpe, be, and are here- 
by appointed to open, and manage the ſaid cauſe, on the part and behalf 


of the ſaid Sir Nicholas Criſpe, on Thurſday the 27th day of this inſtant 


May, at ten of the clock in the forenoon; and at ſuch other times, as it 
ſhall be depending in this Houſe. _ | | i 

Upon reading the Petition of Sir Nicholas Criſpe, Bart. Thomas Criſpe and 
2 Criſpe, Eſqrs. ſhewing, that having an Appeal depending in this 

ouſe againſt Thomas Dalmahoy, Eſq; a Member of the Houſe of Com- 
mons, and others; they are in danger of being arreſted by an order of the 
Houſe of Commons; and therefore pray the protection of this Houſe, that 
they may have "_— to proſecute their ſaid Appeal with Freedom; 

ſtis thereupon ordered, That the ſaid Sir Nicholas Criſpe, Bart. Jahn 
Criſpe, and Thomas Criſpe, or any of them, their or any of their Counſel, - 
Agents or Sollicitors, or ſuch other perſon or perſons as they ſhall em- 
ploy, in proſecuting the ſaid Appeal before this Houſe, be, = 4 are hereby 
privileged, and protected accordingly by this Houſe,” until the matter 
upon the Appeal be determined by their Lordſhips. And all perſons 
whatſoever are hereby prohibited from arreiting, impriſoning, or other- 
wiſe moleſting the ſaid Sir Nicholas Criſpe, John Criſpe, and Thomas Criſpe, 
or any of them, their or any of their Counſel, Agents, or Sollicitors, upon 
any pretence whatſoever, during the time prefixed, as they or ſuch of them 
will anſwer the contrary to this Houſe, 

| Maii 26, 1675. | 

The cauſe between Sir Nicholas Criſpe, &c. plaintiffs, and Thomas Dal- 

mahoy, Eſq; defendant, appointed to be heard the 27th, was ordered to be 


heard the 28th Marr. | 
Mait 27. 


Upon reading the petition of Sir Nicholas Criſpe, complaining, that the 
Counſel aſſigned him by this Houſe, to plead his cauſe at the bar, wherein 
Mr. Detinely is one of the defendants, do refuſe to plead for him in this 
caſe, in regard of a vote of the Houſe of Commons; Sir Nicholas Criſpe 
was called in, and teſtified, that he ſhewed the order of this Houſe to Ser- 
jeant Peck, Serjeant Pemberton, Sir John Churchill, and Mr. Porter, 

Whereupon it is ordered, That whereas Sir John Church ll, Serjeant 
Peck, Serjeant Pemberton, and Mr. Porter, were by order of this Houſe, 
dated on the 19th inſtant, aſſigned to be of Counſel for Sir Nicholas Criſpe, 
John Criſpe, and Thomas Criſpe, in their cauſe depending in this Houſe 
againſt Thomas Dalmahoy, £11; a Member of the Houſe of Commons, and 
other defendants, at ſuch time as the ſaid cauſe ſhall be appointed to be 
pleaded at the bar of this Houſe; having appointed to hear the ſaid cauſe 
by Counſel on both ſides, to-morrow at three of the clock in the afternoon : 

It is this day ordered, That the ſaid Sir Jahn Churchill, Serjeant Peck, 
Serjeant Pemberton, and Mr. Porter, be, and are hereby required, to ap- 
pear at the bar of this Houſe, to-morrow, at three of the clock in the af- 
ternoon, as Counſel to plead in the ſaid cauſe, on the behalf of the ſaid 
Sir Nicholas Criſpe, John and Thomas Criſpe, as they will anſwer the con- 


trary to this Houſe, 
| Maii 28, 1675. 


Counſel heard at the bar on both parts, upon the Petition and Appeal 
of Sir Nich:las Criſpe, &c. and the anſwer of Diana Viſcounteſs Cran- 
bourne, &c. and Thomas Dea. Elq; put in thereunto, concerning a 

etition and Decree be diſmiſſed. 
Maii 28. ; | 

This day the Houſe heard the Counſel of Sir Nicholas Criſpe, John Criſſe, 
and Thomas Criſpe, upon their Petition and Appeal depending in this Houle; 
and alſo the Counſel of the Lady Bowyer, and Mr. Dalmahzey, upon their 
anſwer thereunto; and after a ſerious conſideration thereof, the queſtion 
ut, Whether this Petition and Appeal ſhall be diſmiſſed this Houle ? 


It was reſolved in the affirmative, 
Nnn | Mr, 
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M. Serfeant P, 


appearing as Counſel at the Bar of 


ſes to the effect following: That they h 


SF You 


o = 
7 
. 2 


ee, Sir Jahn Oburthill] Mit. Serjeint Pick and Mr. 
Porter attending at the door, in obedience to the order of the Houſe ef Cotn- 


mons ; and being ſeverally called in, Mr. Spater did ſeverally*acquaint | 


them, that they were ſummoned to give an atebunt to the Houſe,” of their 
> Houſe of Lords, in the proſecution 
of a cauſe depending upon an appeal, 'wherein'Mr. Daimabey, 4 Member 


of this Houſe,” is concerned, in the manifeſt breach of the order of this 


Hou ſe; and giving up, as much as in them lies, the rights and privileges of 
the Commons of England: And they having anſwered and made their excu- 
vi no notice of the order or vote of 
this Houſe, but what they have heard in common diſcourſe abroad ; and be- 
cauſe they conceived Mr. Dalmabey, a Member of this Houſe, might be con- 
cerned, they refuſed ſeveral times to appeat as Counſel, or to accept their 
fees; but being aſſigned of Counſel for Sir Nicholas Criſpe, and an order of 
the Houſe of Lords being ſerved on them to attend at their peril, and that 
then attending, and Mr. Dalmahoy having put in his anſwer in the Lords 
Houſe, and not inſiſting on his privilege afterwards, and the Counſel for the 
Lady Bowyer, who was the principal party concerned, denying to be of 
counſel for Mr. Dalmahey, they conceived they might ſafely appear as Coun- 
ſel without breach of the order, or invading the rights and priviveges of this 
Houſe, which was not intended by them; and Sir ohn Churchill, by way 
of further excuſe for himſelf, ſaid, that he had witneſſes ready to prove, 


that Mr, Dalnabey was willing and deſirous to have the buſineſs go forward. 


And the ſaid Mr. Serjeant Pemberton, Sir John Churchill; Mr; Serjeant Peck, 
and Mr. Porter, did all of them humbly ſubmit themſelves to the pleaſure 
of the Houſe, if they had'in any thin mifbehaved themſelves ; and being 
withdrawn, and the matter debsted: The queſtion being put, That Ser- 
jeant Pemberton be taken into the cuſtody of the Serjeant at Arms attending 
this Houſe? R | 

It was reſolved in the affirmative, | 3 

Ordered, That Serjeant Pemberton, Sir John Churchill, Mr. Serjeant 
Pecl, and Charles Porter, Eſq. be taken into the cuſtody of the Serjeant 
at Arms attending this Houſe, for their breach of privilege of this Houſe, 
ot def FO Rd 'Mercurit, 2 die Funii  _ 

Ordered, That Sir Richard Temple, Mr. Vaughan, and Sir Thomas Lee do 
withdraw, and amend the reaſons upon the debates of the Houſe,” which was 
done; and the reaſons agreed to are as follow: 

«© The Houſe of Commons do agree with the Lords, that conferences be- 
<«-tween the two Houſes of Parliament are eſſential to Parliamentary Pro- 
« ceedings, when 3 agreed in the uſual and Parliamentary way; but 
« the manner of the Lords agreement to the conference, to have been on 
« Friday the 28th of May laſt, at ten of the clock, in the Painted Chamber, 
« with limitation and proviſo, did neceſſitate the Houſe of Commons to for- 
te bear to meet at that conference, and gave the firſt interrupti6n to parlia- 
« mentary Proceedings in conferences between the two Houſes. 

For that the conference deſired by the Commons, was upon their pri- 
ee yileges, concerned in the anſwer of the Lords to a meſſage of the Houſe 
« of Commons, ſent to the Lords the 17th of May, in the cafe of Mr. 
&« Onſlow, to the which the Lords did not agree, but did only agree to a 
« conference concerning their privileges in general, without reference to 
« the caſe of the ſaid Mr. Onflw; which was the only ſubject- matter of 
ce the deſired conference. 2 

« The limitations in the Lords agreement to a conference, with proviſo 
5 that nothing be offered at the conference that g's any ways concern the 
Lords judicature, is in effect a denial of any conference at all upon the 
ec ſubject upon which it was deſired ; which ought not to be. 

« The judicature which the Lords claim in Appeals againſt a Member 
te of the Houſe of Commons, and the*privilege of that Houſe in that caſe, 
ce is ſo involved, that no conference can be upon the matter without ſome 
« way touching the former, 

„That this manner of agreeing to a conference with any limitation or 
«* proviſo, is againſt the courſe. of proceedings between the two Houſes of 
« Parliament, in coming to conferences; and doth ſeem to place a power 
« in the Managers of ſuch conferences to judge, whether ſuch proviſo's be 
ce broken or not; and accordingly to proceed or break off the conference 
« upon their own judgments, 


„The Hcuſe of Commons doubt not, but that when the Lords have | 


« conſidered of what is delivered at this conference, the good cqrreſpond- 
4 ence which the Lords expreſs they deſire to continue between the two 
« Houſes, (which the Commons alſo are no leſs careful to maintain) will 
4 induce them to remove the preſent interruption of coming to conferen- 


ces; and therefore to agree to the conference, as it was deſired by the 


„ Houſe of Commons, upon the privileges of their Houſe, concerned in the 
« Lords anſwer to the meſlage of the Houſe of Commons, in the caſe of 
« Mr. Onſlow : That the particular limitation, that nothing be offered at 
«« the conterence, that may any way concern the judicature of the Lords, 
« appears unreaſonable z for that their Lordſhips judicature in Parliament 
« js circumſcribed by the laws of the land, as to their proceedings and 
e judgments; and is, as well as all other Courts, ſubjected to Parliament.“ 
Jovis, 3 die Junii, 1675. 

Mr. Vaughan reports, That the Lord Privy- Seal did manage the confe- 
rence, and had delivered the intent and occaſion of the conference ; which 
Mr. Vaughan did report to the Houſe, to the effect following, viz. 

« The Lords do take notice of the Houſe of Commons, their orderin 
« into cuſtody of their Serjeant, Mr. Serjeant Peck, Sir Jahn Churchill, Mr. 
« Serjeant Pemberton, and Mr. Charles Porter, Counſellors at Law; af- 
« ſigned by their Lordſhips to be of Counſel in an Appeal heard at their 
« Lordſ{hips Bar, in the caſe of Sir Nicholas Criſpe, againſt the Lady 
« Bowyer, Mr. Dalmahey, and others; the Lords in Parliament, where his 
« Majeſty is higheſt in his royal eſtate, and where the laſt reſort of judgin 
« upon Writs of Error, and Appeals in Equity, in all cauſes, and oyer al 
« perſons, is undoubtedly fixed, and permanently lodged. OE 

It is an unexampled uſurpation and breach of privilege againſt the Houſe 
« of Peers, that their orders or judgments ſhould be diſputed, or endeavour - 
« ed to be controuled, or the execution theredf obſtructed by the Lower 
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| << Houſe of Parliament; who are no Court, nor have authority: to admini. 
| «6\ſter'an-oath, or give any judgmenn . 
„It is a tranſcendent invaſion on the right and liberty of the ſubject, and 
C againſt iow Charta, the Petition of Right, and many other laws, which 
have provided, That no Freeman ſhall be be, or otbertuiſe reſtrained 
| i of bis libery, but by dne proceſs of Law. d. 

ic This tends to the ſubverſion of the Government of this Kingdom, and 


to the ititfoducing of atbitrarineſs and diſorder. 


4 Becauſeit is in the nature of an injunction from the Lower Houſe (who 
* Have no authority or power of judicature over inferior ſubjects, much leſs 
<< oer the King and Lords) againſt the orders and judgments of the Su- 
«© yrems Tower. 77 . „ 5 
4 We are further commanded to acquaint you, That the Lords have 
therefore, out of that juſtice which they are diſpenſers of, againft oppreſ- 
6 ſion and breach of laws, 1 judgment of this Court, ſet at Oy by the 
Gentleman-Uſher of the Black Rod, all the ſaid Serjeants and Counſel. 
lors; and prohibited the Lieutenant of the Tower, and all other Keep- 
ers of priſons, and Gaolers, and all perſons whatſoever, from arreſti 
and impriſoning, detaining, or otherwiſe moleſting, or charging the ſaid 
«© Gentlemen, or any of them in this caſe : And if any perſon, of what de- 


| © pree ſoever, ſhall preſume to the contrary, their Lordſhips will exerciſe 


“the authority with them intruſted for putting the laws in execution. 

„And we are further commanded to read to you, a Roll of Parliament, 
ce in the firſt year of the reign of King Henry the IVth, whereof we have 
e brought'the original with us.“ | 

And a debate ariſing thereupon, - 

Reſelved, That a conference be deſired with the Lords upon the ſubject- 
matter of the laſt conference; and that theſe Members following, be ap- 
pointed to prepare and draw up reaſons upon the debates of the Houſe, to be 
offered at the conference ; Mr. Secretary Coventry, &c. | | 

Ordered, That the officer in whoſe cuſtody is the Record of the firſt of 
Henry the IV th, mentioned at the conference with the Lords, do attend the 

Committee appointed to draw up reaſons for another conference this after- 
noon : And they are to meet at three of the clock, in the Speaker's cham- 
ber, and to ſend for Perſons, Papers, and Records. . 

Ordered, That no Member of this Houſe do attend the Lords Houſe, up- 

on any ſummons from the Lords, without leave of the Houſe. 


Veneris, 4 Junii, 1675. 


Ordered, That the thanks of the Houſe be returged to Mr. Spealer, for 
cauſing Mr. Serjeant Pemberton, formerly committed by order of this Houſe 
to the cuſtody of the Serjeant at Arms attending this floats, for a breach of 
privilege, to be ſeized and taken into cuſtody in Veſiminſter-hall, for his 
breach of privilege. | | 

The Houſe being informed, that Sir John Churchill, Mr. Serjeant Peck, 
and Mr. Charles Porter, who were ordered to be taken into the cuſtody of 
the Serjeant at Arms attending this Houſe, are now in Wefiminſter-ball: 

Ordered, That the Serjeant at Arms now attending this Hoaſe, do go 
with his Mace into Veſiminſter- ball, and do execute the order of this Houle, 
and the warrant of Mr. . thereupon; for ſeizing and bringing in cuſ- 
tody Mr. Serjeant Peck, Sir Jobn Churchill, and Mr. Charles Porter, for 
their breach of the privilege of this Houſe, 

The Serjeant returning, gave an account, that he had executed the order 
of this Houſe, and Mr. Speater's warrant thereupon, and had brought the 
ſaid Mr, Serjeant Peck, Sir Jahn Churchill, and Mr. Charles Porter, in cuſ- 
tody, into the Speaker's chamber. | 

The queſtion being put, That Sir Fohn Churchill, Mr. Serjeant Peck, 
Mr. Serjeant Pemberton, and Mr. Charles Porter, be ſent to the Tower, for 
their breach of privilege, and contempt of the authority of this Houſe ? 

It was reſolved in the affirmative. - 

Ordered, That Mr. Speaker do iſſue his wartant to the Lieutenant of the 
Tower, to receive them into his cuſtody, | 

Ordered, That John Popham, Eſq. the now Serjeant at Arms attending 
this Houſe, be protected againſt all perſons that thall any ways moleſt of 


| hinder him from executing his office. 


Sir Thomas Lee reports from the Committee, the reaſons agreed to be of- 
fered at the conference to be had with the Lords upon the matters delivered 
at the laſt conference ; which were twice read, and with ſome amendments 
made at the table, ſeverally agreed; and are as follow, viz. 

« Your Lordſhips having deſired the laſt conference, upon matters of 
ce high importance concerning the dignity of the King, and the ſafety of 


„ the Government, the Commons did not expect to hear from your Lord- 


6 ſhips at that conference, things ſo contrary to, and inconfiftent with, 
ce the matter upon which the ſaid conference was delired, as were then de- 


_ & ljvered by your Lordſhips. 


cet was much below the expectation of the Commons, that after a repre- 
<« ſentation of your Lordſhips Meſſage of matters of fo high importance, the 
ce particular upon which the conference was grounded, thould be only the 
«© commitment of four Lawyers to the cuſtody of their own Serjeant at Arms, 
“ for a manifeſt violation of the privileges of their Houle. | 

But the Commons were much more ſurpriſed, when your Lordfhips 
had introduced the conference with an aſſurance, that it was in order to 
ce a goodcorreſpondency between the two Houſes, that your Lordſhips ſhould 
e immediately aſſume a power to judge the orders of the Houſe of Commons 
C for impriſonment of Mr. Serjeant Pemberton, Mr. Serjeant Peck, Sir Jabn 
“ Churchill, and Mr. Charles Porter, to be illegal and arbitrary; and the ex- 
« ecution thereof a great indignity to the King's Majeſty ; with many other 
high refleftions upon the Houſe of Commons throughout the whole con- 
« ferencez whereby your Lordſhips have condemned the whole Houſe of 
Commons as crimina}, which is without precedent or example, or any 
tc ground or reaſon fo to do. 

« Tt is not againſt the King's dignity for the Houſe of Commons to pu- 
&© niſh by impriſonment, a Commoner that is guilty of violating their pri- 
ce yileges, that being according to the known laws and cuſtoms of Parlia- 
ce ment; and the right of their privileges declared by the King's royal Pre- 
ce deceſſors in former Parliaments, and by himſelf in this, 
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„Bet your Lerdchips claiming do be the ſupreme Court, and that his 
« Majeſty is higheſt in his royal eſtate in the Court of judicature there, 
4 is a diminution of the dignity of the King, who is higheſt in his royal 
« eſtate in full Parliament; and is-derogatory to the authority of the 
« hole Parliament, by appropriating it to yourſelves. PTY 

«The Commons did not by this impriſonment infringe any privileges 
« of the Houſe of Peers, but only defend and maintain their own : On the 
« other fide, your Lordſhips do highly intrench upon the rights and pri- 
«: yileges of the Houſe of Commons, by denying them to de à court, or 
te to have any authority or power of judicature ; which, if admitted, will 
« leave them without any power or authority to preſerve themſelves. 

« As to what your Lordſhips call a tranſcendent invaſion of the rights 


cc: and liberty of the ſubject, and __ Magna Charta, the Petition of | 


« Right, and many other laws; the Houſe of Commons preſume that your 
« Lordſhips know, that neither the Great Charter, Petition of Right, or 
«any, other laws, do take away the law and cuſtom of Parliament, or of 
« either Houſe of Parliament, or elſe your Lordſhips have much forgot- 
« ten the Great Charter, and thoſe other laws, in the ſeveral judgments 
« your Lordſhips have paſſed upon the King's ſubjects in caſes of privi- 
« lege. But the Commons cannot find by Magna Charta, or by any other 
« jaw or ancient cuſtom of Parliament, that your Lordſhips have any ju- 
« riſdiction in caſes of Appeals from the Courts of Equity. 

% We are further commanded to acquaint you, that the enlargement of 
« thoſe perſons in priſon, by order of the Houſe of Commons, by the 


« Gentleman-Uſher of the Black-Rod, and the prohibition which threa- | 


« tens all officers and other perſons whatſoever, not to receive or detain 
tc them, is an apparent breach of the rights and privileges of the Houſe of 
« Commons : And they have therefore cauſed them to be retaken into 
« the cuſtody of the Serjeant at Arms attending this Houſe, and have 
« committed them to the Tower. | 

« As for the Parliament-Roll of the firſt of King Henry the IVth, 
« cauſed to be read by your Lordſhips at the laſt conference, but 
« not applied, the Commons apprehend it doth not concern the caſe in 
« queſtion : For that this Record was made upon occaſion of judgments 
« given by the Lords, to depoſe and impriſon their lawful King; to 
« which the Commons were not willing to be made Parties. And there- 
« fore the Commons conceive it will not be for the honour of your Lord- 
« ſhips to make further uſe of that Record. 

6 But we are commanded to read to your Lordſhips the Parliament- 
« Roll of 4 Ed. III. N. 6. which, if your Lordſhips pleaſe to conſider, 
« they doubt not but your Lordſhips will find occaſion to apply it to the 
cc preſent purpoſe.” h | 

Ordered, The Thanks of the Houſe be given to the Speaker, for his 
care in ifſuing the Warrant for retaking the perſons committed yeſterday 
into cuſtody. | | | 

' The Serjeant at Arms ordered to be ſent to the Tower; and the other 


 Serzeant at Arms attending, was ordered to apprehend him for 1 
tt 


his truſt, in not executing his office, in bringing the perſons commi 
yeſterday to his cuſtody, to the bar of the Houſe. p20 

An Addreſs ordered to be prepared to be preſented to his Majeſty, to 
defire a new Serjeant at Arms to attend the Houſe. 

Saturday, June 5, 1675. 

Mr. Secretary Coventry acquainted the Houſe, that it was his Majeſty's 
deſire, that the Houſe would adjourn till four of the clock in the afternoon, 
and that both Houſes ſhould at that time attend him in the Banquetting- 
houſe at Hhitchall. 48 

A debate ariſing touching the removal of John Popham, Eſq. Serjeant 
at Arms in ordinary, attending the Houſe yeſterday, the further debate 
thereof was adjourned till five of the clock in the afternoon. And then 
the Houſe adjourned till four in the afternoon. 

In the Afternoon, 

The Houſe then met at the time they adjourn'd to, and went in a body 
to his Majeſty at //:tehall; and the Houſe of Lords being alſo preſent, 
his Majeſty made the following Speech : | 

My Lords and Gentlemen, 
YO 9 may remember, that at the meeting of this Seſſion I told you, no endea- 

vours would be wanting to make the continuance of this Parliament unprac- 
ticable. I am ſorry that experience hath ſo quickly ſhewed you the truth of 
what I then ſaid ; but I hope that you are well convinced, y the intent of 
all theſe contrivances is only to procure a diſſolution. I confeſs I leok upon it 
as a moſt malicicus deſign of thoſe who are enemies to me and the Church e 
England; and were the contrivers known, I. ſhould not doubt but the divike of 
their practices would alone be a means of bringing the Houſes to a good under - 
landing. But fince I cannot preſcribe any way haw to arrive to the diſcovery 
ef it, I muff tell you plainly my opinion, that the means of coming to any com- 
ſeſure between your ſelves, cannot be without admitting of ſuch free conferences as 
may convince one anther by the reaſons then offered ; or enable me to judge rightly 
of the diffirences, when all hath been ſaid en both ſides which the matter will 
fees : for I am not to ſuffer theſe differences to grow to diſorders in the whole 

ingdom, if I can prevent it; and I am ſure my judgment ſhall always be im- 
partial between my two Houſes of Parliament. But I muſt let you know, that 
whit y:u are in debate about your privileges, I will nat {fr my own to be 
invaded. I have nothing more to ſay to you at this time, but to deſi e, as I did 
when we met firſt, that you would yet conſider, and not ſuffer ill men's deſigns to 
binder the Seſſions from a happy concluſion. 

[The Houſe of Lords preſented an Addreſs to his Majeſty, to remove 
the Lieutenant of the Tower; whereupon the Lord- Treaſurer reported his 
Majeſty's anſwer, viz. That his Majeſty hath conſidered the cir- 
« cumftances of the matter, and is not ſatisfied how with juſtice he can 
* remove him.”] | 

The Houſe then took into conſideration his Majeſty's Speech, and re- 
ſolved, nemine contradicente, That the humble Thanks of this Houſe be 
returned to his Majeſty, for the gracious expreſſions in his Speech this 
day made to both Houſes of Parliament; and ſuch Members of this Houſe 
2s are of his Majeſty's Privy-Council are deſired to preſent the humble 
Thanks of this Houſe to his Majeſty. 


on an Appeal broight again Sin john Fagg, 


, 


| 


— 


— 


| 


( $62) 
land, and the privileges of. this Houſe ; or to have done any thing incon- 
— . his duty, ox the truſt repoſed in him. And then adjourned to 

onaay, June 7. r E 

On Monday, Tone 7 the Houſe teſolved; That what Serjeant Popham 
did in retaking the four Lawyers into his cuſtody, and conducting them 
to the Tower of London; was in purſuance of his duty, and by the order of 
the Houſe; and the further debate concerning the ſaid Serjeant at Arms 
was adjourned till JYedneſday morning. | | 98 

A copy of an order from the Houſe of Lords for the hearing Counſel in 
the caſe of Sir Jobn Fagy, a Member of this Houſe, to-morrow morning, 
was then read-and debated : And, | 
Reſolved, That as to the caſe of appeal brought againſt Sir Fobr Fagg, 
5 — Houſe of Lords, he ſhall have the protection and aſſiſtance of this 

ouſe. | 

Reſolved, nem. con. That if any perſon or perſons ſhall be aiding or aſ- 
liſting in putting in execution any ſentence or judgment that ſhall be 
1 by the Houſe of Lords, upon the Appeal brought by Dr. Shirley againſt 

ir John Fagg; a Member of this Houſe; ſuch perſon or perſons ſhall be 
adjudged and taken to be betrayers of the rights and liberties of the Com- 
mons of England, and the privileges of-this Houſe ; and ſhall be proceeded 
againſt accordingly. | 

Ordered, That theſe Votes be made publick, by ſetting them up in 17 f. 
minſter-Hall, and in the Lobby of this Houſez and the Clerk of the Houle 
to take care to ſee it done. ; : 

In the afternoon the Houſe proceeded in the further conſideration of ef: 
fectual means for the preſervation of theit rights and privileges, and reſol- 
ved, nem. con. That no perſon committed by order or warrant of this 
Houſe, for breach of the privileges or contempt of the authority of the 
Houſe, ought to be diſcharged during the Seſſion of Parliament, without 
the order or warrant of this Houſe, | 

Reſolved, nem. con. That the Lieutenant of the Tower of London, in re- 
ceiving and detaining in cuſtody, Sir John Churchill, Serjeant Peck, Ser- 
=” emberton, and Mr. Porter, hath performed his duty according to 
aw ; and for his fo doing, he ſhall have the aſſiſtance and protection of 
this Houſe, | 1 „ 

Reſolved, That the Lieutenant of the Tower, in cafe he hath, orſhall receive 
any writ, warrant, order, or command, to remove or deliver any perſon or 
perſons committed to his charge, for breach of the privileges or contempt of 
the authority of the Houſe of Commons, by order or warrant of the Houſe; 
ſhall not make any return thereof, or yield any obedience thereto, before 
he hath firſt acquainted the Houſe therewith, and received their order and 
direction how to proceed therein. 

Ordered, That theſe reſolutions be immediately ſent to the Lieutenant of 
the Tower; and then the Houſe adjourned. ' 

Tueſday, June 8, 1675, 

A meſſage ſent to the Lords to remind them of the laſt conference ; and 
for a conference upon the ſubject- matter delivered by the Lords at the laſt 
conference, | | | 

Sir John Robin ſon informing the Houſe, that he had received the four 
Lawyers committed to his cuſtody by this Houſe, and denied to deliver 
them to the Gentleman-Uſher of the Black-Rod ; and that he was ſerved 
laſt night with four Writs of Ilaleas Corpus, to bring the ſaid four Lawyers 
before the King and his Parliament at Meſiminſier, this morning, and 
craved the advice of the Houſe what to do therein: 

Ordered, The Thanks of the Houſe be given to the faid Sir 7% Ro- 
binſen for his behaviour therein; and Mr. Speater intimated to him, that 
he ſhouJd forbear to return the ſaid Wrirs of Habcas Corpus, which were 
read and debated ; and the further debate thereof was adjourned til] o- 
morrow-morning, and a Committee appointed to ſearch the Lords jour- 
nals to ſee what hath been done in the caſe of the four Lawyers, the Writs 
of Habeas Corpus, and Mr. Serjeant Popham; and to ſearch for precedents 
on the Writs of Habeas Cortus and adjourn'd, | 

Mlercurii, ꝙ die Fin. 

Sir Thomas Clarges reports from the Committee, to whom it was reſerred 
to ſearch for precedents touching Writs of Habeas Corpus returnable in 
Parliament ; that the Conan fad found ſeveral precedents of Writs of 
Habeas Corpus returnable in Parliament, and conſidered of them: And 
that the Committee thereupon had agreed upon. four Reſolves to be pre- 
ſented to the Houſe, which he read in his place, and afterwards delivered 
the ſame in at the Clerk's table, where they being twice read, were upon 
the queſtion ſeverally agreed to, and are as follow : N 

« Reſelvid, nem. con. 1. That no Commoners of England, committed 
ec by the order or warrant of the Houſe of Commons, for breach of privi- 
<< lege, or contempt of the authority of the ſaid Houſe, ought, without or- 
ce der of this Houſe to be by any Writ of Habeas Corpus, or any other autho- 
e rity whatſoever, made to appear and anſwer, or receive any determination 
e jn the Houſe of Peers, during that Seſſion of Parliament wherein ſuch 
“ perſons were ſo committed. 

& Reſolved, nem. con. 2. That the order of the Houſe of Peers ſor the 
ce iſſuing out the Writs of Habeas Corpus concerning Mr. Scrjeant Pem- 


e Lerton, Mr. Serjeant Peck, Sir John Churchill, and Mr. Ch les Porter, 


ce js inſufficient and illegal]; for that it is general, and expreſſes no parti- 
ce cular cauſe of privilege, and commands the King's Great Scal to be 
ce put to writs not returnable before the ſaid Houſe of Peers. | 
„ Reſolved, nem. con 3. That the Lord-Keeper be acquainted with theſe 
c reſoluticns, to the end that the ſaid Writs of Fatens Crrpus be ſuper— 


e ſeded, as contrary to law and the privileges of this Houle, 


« Reſolved, nem. con. 4. That a meſſage be ſent to the Lords to ac- 
« quaint their Lordſhips, that Mr. Serjeant Peck, Sir John Churchill, Mr. 
66 3 Pemberton, and Mr. Charles Porter, were committed by oder 
ce and warrant of this Houſe for manifeſt breach of the privilege, and 
« contempt of the authority of this Houſe.” 

Ordered, That Col. Birc do go up to the Lords with a meſſage, that a 
conference be deſired upon the ſubject- matter of the Jaſt conference. 

A meſlage was this day ſent from his Majeſty in the Houſe of Lords, by 
Sir Edward Carteret, Uſher of the Black-Rod, commanding this honoure 


' Reſolved, That it doth not appear to this Houſe, that any Member | able Houſe to attend his Majeſty forthwith in the Houſe of Veers ; and ac- 


thereof hath either contrived or promoted the difference between the two 


Houſes of Parliament; or in aſſerting the Rights of the Commons of Eng- | pleaſed to make the following Speech to them: 
. | 


cordingly Mr. Sealer went up with the Houſe, where his Majeſty was 
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My Lords and Gentlemen; m, [t ? "44 Ws $43; et 
I Think I have given ſufficient. Evidence to the World, that I have 
not been wanting on my Part, in my Endeavours to procure the full 
* fatisfation of all my Subjects, in the Matters both of Religion and 


Property: I bave not only e £15 to thoſe Conſiderations at our 
ul, through this whole Seſſion, that 


4 firſt Meeting, but I have been-carefi 
© no concern of my own ſhould divert you from them. . 

© Beſides, as I had only deſigned the Matter of it to be the procuring 
© of good Laws, ſo for the gaining, of them, I have already waited much 


2, longer than I intended; and ſhould have been contented ſtill to have 
continued my Expectation, had there any Hopes remained of a good 


© Concluſion. But I muſt confeſs, the ill Defigns of our Enemies have 


been too prevalent againſt thoſe good ones I had propoſed to myſelf, in 


« behalf of my People; and thoſe unhappy Differences between my two 
« Houſes hre grown to ſuch a Height, that I find no poſlible means of put- 
« ting an End to them, but-by a Prorogation, It is with great unwilling- 
< neſs that I make uſe of this Expedient, having always intended an Ad- 
« journment for the preſerving of ſuch Bills as were unfiniſhed. But my 


« Hopes are, that by this Means the preſent Occaſion of Differences be- | 


© ing taken away, you will be ſo careful hereafter of the Public, as not 
© to ſeek new ones, nor to revive the old. 

I intend to meet you here again in Winter, and have directed my 
© Lord-Keeper to prorogue you al the thirteenth Day of October next.” 

Other 13, 167g, the King came to the Houſe, and began thus: 

My Lords and Gentlemen, OR, 
6 1 Meet you now with more than an uſual Concern for the event of this 
« Seſſions; and I know it's but what may be reaſonably expected from 
the Care I have for the Preſervation of the Government. The Cauſes of 
* the laſt prorogation, as I for my Part do not deſire to remember, ſo I 


. © hope no Man elſe will, unleſs it be to learn from thence how to avoid 


© the like Occaſion for the future: And I pray conſider how fatal the 
* Conſequences may be, and how little Benefit is like to redound to the 
People by it. However, if any of that Kind ſhall ariſe, I defire you 
© would defer thoſe Debates, till you have brought ſuch publick Bills to 
perfection, as may conduce to the Good and Safety of the Kingdom.” 

{The reſt of the Speech relates to his Majefty's recommending the Se- 
curity of the. Proteſtant Religion, the Supply for building Ships, and 
publick Debts, &c. ] 

Then. the Lord Finch, by his Majeſty's Order, made a Speech to both 
Houſes, recommending Unanimity, and making good Laws, and the 


Care of Religion Sc. . 


'The Earl of Shaftesbury's Speech in the Houſe of Lords, upon the De- 


bate of appointing a Day for the hearing Dr. Shirley's Cauſe, the 20th 


of October, 1675. 
My Lords, | 
UR All is at Stake, and therefore you muſt give me Leave to ſpeak 
freely before we part with it. My Lord Biſhop of Salisbury is of 
Opinion, That we ſhould rather appoint a Day to confider what: to do upon the 
Petition, than to gy a Day of hearing; and my Lord-Keeper, for I may 
name them at a 
and ſtudied language, That he will propoſe us a Way far leſs liable to Exception, 
and much leſs nts and injurious to our own Privileges, than that of ap- 


pointing a Day of hearing. And I beſeech your Lordſhips, did you not af- 


ter all theſe fine Words expect ſome admirable Propoſal ? But it ended in 


' this ; That your Lordſhips ſhauld appoint a Day, nay, a very long Day, to con- 
ider what you would ds in it: And my Lord hath undertaken to convince 


you, that this is your only Courſe, by ſeveral undeniable Reaſons ; the 
tirſt of which is, That tis againſt your Fudicature to have this Cauſe, which 
is not proper, before us, nor ought to be relieved by us. To this, my Lords, 
give me Leave to anſwer, 1 hat I did not expect from a Man profeſſing 
the Law, that after an Anſwer by Order of the Court was put in, anda 
Day had been appointed for hearing, which by ſome Accident was ſet 
aſide; and the Plaintiff moving for a ſecond Day to be aſſigned, that ever, 
without hearing Counſel of both Sides, the Court did enter into the Me- 
rits of the Cauſe. And if your Lordſhips ſhould do it here in a Cauſe at- 
tended with the Circumſtances this is, it would not only be an apparent 
Injuſtice, but a plain SuSterfuge, to avoid a Point you durſt not maintain. 

But my Lord's ſecond Reaſon ſpeaks the Matter more clearly; for that 
is, Becauſe tis a doubtful Caſe, whether the Commons have not Privilege, and 
therefore my Lord would have you to appoint a further, and a very long Day 
to conſider of it: Which, in plain Exgliß is, that your Lordſhips ſhould 
confeſs upon your Books, that you conceive it on ſecond Thoughts a 
doubtful Caſe ; for ſo your appointing a Day to conſider will do; and that 


tor no other Reaſon, but becauſe my Lord-Keeper thinks it ſo : which 


I hope will not be a Realen to prevail with your Lordſhips, ſince we can- 
not yet, by Experience, tell that his Lordſhip is capable of thinking your 
Lordſhips in the right, in wy Matter againſt the Judgment of the Houſe 
of Commons; *tis ſo hard a Thing even for the ableſt of Men to change 
ill Habits. | | 

But my Lord's third Reaſon is the moſt admirable of all, which he 
{tiles unanſwerable, viz. That ycur Lordſhips are all convinced in your Con- 
ſciences, that this (if proſecuted) will cauſe a Breach. I beſeech your Lord- 
ihips conſider, whether this Argument, thus applied, would not overthrow 
the Law of Nature, and all the Laws of Right and Property in the 
World: For *tis an Argument, and a very good one, that you ſhould 
not ſtand or inſiſt on Claims, where you have not a clear Right, or 
where the Queſtion is not of Conſequence and Moment, in a Matter that 
may produce a dangerous and pernicious Breach between Relations, Per. 
ſons, or Bodies Politick, joined in Intereſt and high Concerns together. 
So, on the other Hand, if the Obſtinacy of the Party in the wrong, ſhall 
be made an unanſwerable Argument for the other Party to recede 2nd 
give up his juſt Rights; how long ſhall the People keep their Liberties, 
or the Princes or Governors of the World their Prerogatives ? How long 
ſhall the Huſband maintain his Dominion, or any Man his Property, 
from his Friend's or his Neighbour's Obſtinacy? But, my Lords, when 
I hear my Lord-Keeper open ſo eloquently the fatal Conſequences of a 
Breach, I cannot forbear to fall into ſome Admiration how it comes to 
pats, that (if the Conſequences be ſo fatal) the King's Miniſters in the 
Houſe of Commons, of which there are ſeveral that are of the Cabinet, 
and have daily Reſort to his Majeſty, and have the Dizectioa and Truft 
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ln Ai 1 8% that nabe U Welk Ghoul'preſs Wet Confoquence, 
there, or give the leaſt Stop to the Career of that Houſe in tis Buſineſs 
but that all the Votes concerning this Affair, nay, even that very Vote... 
That no Appeal from any Court of Equity is ' cognizable by the Houſe ' of Lords, 


| ſhould paſs nemine contradicente; - And yet all the great Miniſters with us 


here, the Biſhops and other Lords of greateſt Dependance on the Court, 


_ contend this Point, as if it were pro Aris & Pocis.. I hear his Majeſty in 


S.otland hath been pleaſed to declare againſt Appeals in Parliament, 1 
cannot much blame the Court, if they think (the Lord-Keeper and the 
Jars being of the King's naming, and in his Power to change) that the 
uſtice of the Nation is ſafe enough; and I, my Lords, may think fo too. 
during this King's Time, though I hear. Scotland, not without Reaſon, 


complain already. Vet how future Princes may uſe this Power, and hom 


Judges may be made not Men of Ability or Integrity, but Men of Rez. 
tion and Dependance, and who will do what they are commanded ; ang 
all Men's Cauſes come to be judged, and Eſtates diſpoſed on, as great 


Men at Court pleaſe. 


My Lords, the Conſtitution of our Government hath provided better 
for us; and I can never believe ſo wiſe a Body as the Houſe of Commons. 
wy y=m_ that fooliſh Woman which plucks dowa her Houſe with her 

ands. 

My Lords, I muſt preſume in the next Place, to fay ſomething to what 
was offered by my Lord Biſhop of Salisbury, a Man of great Learning and 
Abilities, and always verſed in a ſtronger and cloſer Way of reaſoning, than 
the Buſineſs of that noble Lord I anſwered before did accuſtom him to: 
and that Reverend Prelate hath ſtated the Matter very fair upon two Heads: 

The firſt, Mhether the bearing of Cauſes and Appeals, and eſpecially in this 
Point, where the Members have Privilege, be ſo material to us, — it ought not 
to give way to the Reaſon of State, of greater Affairs that praſtd us at that time? 

he ſecond was, If this Buſineſs be of that Moment, yet whether the 
pointing a Day to conſider of this Petition, would prove of that Conſequence and 

Prejudice to your Cauſe ? | PR 
My Lords, to theſe give me Leave in the firſt Place to ſay, that this 


Matter is no leſs than your whole Judicature ; and 2 Judicature is the 


Life and Soul of the Dignity of the Peerage of England; you will quickly 
grow burdenſome, if you grow uſeleſs : Fou have now the greateſt and 
moſt uſeful End of Parliaments principally in you, which is not to make 
new Laws, but to redreſs Grievances, and to maintain the old Land- 
Marks. The Houſe of Commons Buſineſs is to complain, your Lordſhips 
to redreſs, not only the Complaints from them that are the Eyes of the 


| Nation, but all other particular Perſons that addreſs to you. A Land 


may groan under a Multitude of Laws, and I believe ours does; and 
when Laws grow ſo multiplied, they prove oftener Snares than Direc- 
tions and Security to the People. look upon it as the Ignorance and 
Weakneſs of the latter Age, if not worſe, the Effect of the 9 of ill 
Men; that it is grown a general Opinion, that where there is not a par- 
ticular Direction in ſome Act of Parliament, the Law is defective; as if 
the Common Law had, not provided much better, ſhorter, and plainer, for 
the Peace and Quiet of the Nation, than intricate, long perplexed Sta- 
tutes do; which has made Work for the Lawyers, given Power to the 
Judges, leſſened your Lordſhips Power, and in a good Meaſure unhinged 
the Security of the People. N 

My Lord Biſhop tells us, That your whole Fudicature is not in queſtion, 
but only the Privilege of the Houſe of Commons, of their Members not appearing 
at yer Bar: My Lords, were it no more, yet that for 3 and the 
People's Sake you ought not to part with: How far a Privilege of the 
Houſe of Commons, their Servants, and thoſe they own, doth extend, 
Mſiminſter-Hall may with grief tell your Lordſhips. And the ſame Pri- 
vilege of their Members being not ſued, muſt be allowed by your Lord- 
ſhips as well ; and what a Failure of Juſtice this would prove, whilſt they 
are Lords for Life, and you for Inheritance, let the World judge: For 


my Part, I am willing to come to Conference whenever the Diſpute ſhall 


begin again; and dare undertake to your Lordſhips, that they have nei- 
ther Precedent, Reaſon, nor any juſtihable Pretence to ſhew againſt us; 
and therefore, my Lords, if you part with this undoubted Right merely 
for aſking, where will the afking ſtop? And, my Lords, we are ſure it 
doth not ſtop here; for they have already, Nemine Contradicente, voted 
againſt your Lordſhips Power of Appeals from any Court of. Equity! ſo 
that you may plainly ſee where this Caution and Reaſon of State means 
to ſtop ; not ene Jat ſhort of laying your whole Judicature aſide, for the 
ſame Reaſon of 2 the King's Money, of not intetrupting good Laws, 
and whatever elſe muſt of Neceſſity avoid all Breach, upon what Score ſo- 
ever; and your Lordſhips plainly fee the Breach will be as well made 
upon your „ Wau in general, as upon this; ſo that when your Lord- 
{hips have appointed a Day, a very long Day, for to conſider whether 
Dr. Shirley's Cauſe be not too hot to handle; and when you have done 
the ſame for Sir Nichelus Stanton, whoſe Petition I hear is coming in, your 
Lordſhips muſt proceed to a Vote, to lay all private Buſineſs aſide for ſix 
Weeks: For that Phraſe of private Buſineſs hath obtained upon this laſt 
Age, upon that which is your moſt publick Duty and Buſineſs; namely, 
the Adminiſtration of Juſtice. And I can tell your Lordſhips, beſides the 
Reaſon that leads to it, that I have ſome Intelligence of the deſigning ſuch 
a Vote. For on the ſecond Day of your Sitting, at the Riting of the 
Lords Houſe, there came a Gentleman into the Lobby, belonging toa 


very great Perſon, and aſked in very great Haſte, Are the L:rds up? Have 


— 


| 


they paſſed the Vote? And being aſked, Mat Vote ? He anſwered, The Vote 
of no private Buſmeſs for ſix Weeks. 

My Lords, if this be your Buſineſs, ſee where you are; if weare to 
poſtpone our Judicature for fear of offending the Houſe of Commons for 
ſix Weeks, that they in the interim may paſs the Money, and other ac- 
ceptable Bills that his Majeſty thinks of Importance; are ſo many wiſe 
Men in the Houſe of Commons to be laid aſleep, and to paſs all theſe ac- 
ceptable Things; and when they have done, to let us be let looſe upon 
them ? 

Will they not remember this next time there is waat of Money ; of 
may not they rather be aſſured by thoſe Miniſters that are amongft them, 
and go on ſo unanimouſly with them, that the King is on their Side in this 
Controverſy ? And when the public Buſineſſes are over, our time will be 
too ſhort to make a Breach, or vindicate ourſelves in the Matter. And 


then I beg your Lordſhips, where are you, after you haye aſſerted but 
| the 
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and after the Houſe of | 
other hand, as to poſt up their declaration and remonſtrances on VWiſimin- 
ters Helldoors 3 the very next Seſſiog after, you poſtpone the very ſame 


. J id: pokonly thoſe, but all Judicatures whatſoeyer ? I beſeech 
your Lordſhi „ Will 


- againft yourſelves 7. .*Tis a Maxim, and a rational one among the Law- 


not this prove a fatal precedent and confeſſion 


yers, That one recedent where the Gaſe hath been conteſted, is worth a thouſand 
where there hath Been no conteſt, My Lords, in ſaying this, I humbly ſup- 
poſe T have given a ſufficient anſwer to my Lord Biſhop's ſecond * 
tion; JFbether the appointing a day to conſider what you will do with this Peti- 
tion, be of that conſequence to your right? For it is a plain confeſſion, that 


it is a doubtful caſe, and that inhnitely ſtronger than if it were a new 


thing to you, never heard of before: for it is the very ſame caſe, and the 
very ſame ne deſired in that caſe, that you formerly ordered, and fo 
ed ; io that upon time, and al} the deliberation imaginable, 
you declare yourſelves to become doubtful, and you put yourſelves out of 
your own Hands, into that power that yon have no reaſon to believe on 
your ſide in this queſtion, 5 : | 
My Lords, I have all the duty imaginable to his e and ſhall 
with all ſubmiſſion give way to any thing he ſhould think of importance 
to his affairs; but in this point it is to alter the conſtitution of the Go- 
vernment, if you are aſked to lay this aſide; and there is no reaſon of 
State can be an argument to your Lotdſhips to turn yourſelves out of that 
intereſt you have in the conſtitution of the Government; *tis not only 
your concern that you maintain yourſelves in't, but 'tis the concern of 
the pooreſt man in England, that you keep your ſtation : 'tis your Lord- 
ſhips'concern, and that ſo highly, that I will be bold to ſay, the King 
can give none of you a requital or recompence for it, What are empty 
titles? What is preſent power, or riches, and a great eſtate, wherein 1 
nor fixed property? *T'is the conſtitution of the Govern- 
ment, and maintaining it, that ſecures your Lordſhips and every man 
elſe in what he Hath ; the pooreſt Lord, if the birth-right of the Peerage 
be maintained, has a fair proſpe& before him for himſelf or his poſterity ; 
but the greateſt title, with the greateſt preſent power and riches, is but a 
mean creature, and maintains thoſe in abſolute Monarchies, no otherwiſe 
than by fervile and low flatteries, and upon uncertain terms. 
My Lords, *tis not only your Intereſt, but the Intereſt of the Nation, 
that you maintain your rights ; for let the Houſe of Commons and Gen- 
try of England think what they pleaſe, there is no Prince that ever go- 


vern'd without Nobility or an Army: if you will not have one, you muſt 


have Yother, or the Monarchy cannot long ſupport, or keep itſelf from 
tumbling into a Democratical Republic. Fock Lordſhips and the Peo- 
ple have the ſame caufe, and the ſame enemies. My Lords, would 2 
be in favour with the King? *Tis a very ill way to it, to put yourſelves 
out of a future capacity, to be conſiderable in his ſervice, I do not find 
in ſtory, or in modern experience, but that 'tis better, and a man is 
much more regarded that is ſtill in a capacity, and opportunity to ſerve, 
than he that hath wholly deprived himſelf of all for his Prince's ſervice. 
And I therefore declare, that I will ſerve my Prince as a Peer, but will 
not deſtroy the Peerage to ferve him, : 

My Lords, I have heard of twenty fooliſh models and expedients to 
ſecure the Juſtice of the Nation, and yet to take this right from your 
Lordſhips, as the King by his commiſſion appointing Commoners to hear 
Appeals; or that the Twelve Judges ſhould be the perſons, or that 
perſons ſhould be appointed by Act of Parliament, which are all 
not only to take away your Lad juſt right, that ought not 
to. be altered any more than any other part of the Government, 
but are in themſelves, when well weighed, ridiculous: I muſt deal 
freely with your Lordſhips, theſe things could never have rifen in men's 
minds, but that there have been ſome kind of provocation that has given 
the firſt riſe to it. Pray, my Lords, forgive me, if on this occaſion I put 
ou in mind of Committee-dinners, and the ſcandal of it, thoſe droves of 
Ladies that attended all cauſes x *twas come to that paſs, that men even 
hired or borrowed of their friends handſome fiſters or daughters to deliver 
their Petitions : but yet for all this, I muſt ſay that your judgments have 
been ſacred, unleſs in one or two cauſes ; and thoſe we owe moſt to that 
Bench, from whence we now apprehend moſt danger. 

There is one thing I had almoſt forgot to ſpeak to, which is the con- 
junctre of time, the hinge upon which our reaſon of State turns; and to that, 
my Lords, give me leave to ſay, if this be not a time of leiſure for you to 
vindicate your privileges, you muſt never expect one. I could almoit 
ſay, that the harmony, good agreement, and concord that is to be prayed 
for at moſt other times, may be fatal to us now; we owe the peace of 
theſe laſt two y ars, and the diſengagement from the French Intereſt, to 
the two Houles differing ſrom the ſenſe and opinion of J/hitehall : ſo at 
this time, the thing in the world this Nation has moſt reaſon to appre- 
hend, is a genctal peace, which cannot now happen without very advan- 
t:geous terms to the French, and diſadvantageous to the Houſe of Auſtria, 
We are the King's great Counſellors, and if ſo, have a right to differ, 
and give contrary counſels to thoſe few that are neareſt about him: I fear 
they would advance a general peace, I am ſure I would adviſc 
againſt it, and hinder it at this time by all the ways imaginable, I hear- 
tily wiſh nothing from you may add weight and reputation to thoſe 
counſels who would aſſiſt the French, No money for ſhips, nor preparations 
you can make, nor perſonal aſſurances our Prince can have, can ſecure 
us from the French, if they are at leiſure. He is grown the moſt potent 
of us all at ſea ; he has built 24 ſhips this laſt year, and has 30 more in 
number than we; beſide; the advantage, that our ſhips are all out of 
order, and his fo exquiſitely provided for, that every ſhip has his particu- 
lar ftore-houte, *Tis incredible the money he hath, and is beſtowing in 
making harbours ; he makes Nature itſelf give way to the vaſtneſs of his 
expence ; and after all this, ſhall a Prince ſo wiſe, ſo intent upon his af- 
fairs, be thought to make all theſe preparations to ſail over land, and fall 
on the back of Hungary, and batter the walls of Kaminitz ” Or is it poſ- 
ſible he ſhould overſee his Intereſt in ſeizing of Ireland, a thing *o feaſible 
to him, if he be maſter of the Scas, as he certainly now is ; and which, 
when attained, gives him all the Southern Mediterranean, Eaft and Wſt- 
India Trade, and renders him both by ſituation, and excellent harbours, 
perp*tual Maſter of the Seas without diſpute ? 

Vor. VII, 
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mY Lords, to conclude this point, I fear the Court of England is 
greatly miſtaken in it, and I do not wiſh them the reputation of the con- 
currence of the Kingdom: and this out of the molt ſincere loyalty to his 
Majeſty, and love to my Nation. | 

My Ae J have but one thing more to trouble you with, and that 
peradventure is a conſideration of the greateſt weight and concern, both 


to your Lordſhips and the whole Nation. I have often ſeen in this 
Houſe, that the arguments, with ſtrongeſt reaſon, and moſt convincing 
to the Lay-Lords in general, have not had the ſame effect upon the Bi- 
ſhops bench; but that they have unanimouſly gone againſt us in matters, 
that many of us have thought eſſential and undoubted rights: and I con- 
ſider, that tis not poſſible that men of great learning, piety, and reaſon, 
as their Lordſhips are, ſhould not have the fame care of doing right, and 
the ſame conviction. what is right, upon clear reaſon offered, that other 
your Lordſhips have. And therefore, my Lords, I muſt neceſſarily 
think we differ in principles; and then *tis very eaſy to apprehend; what 
is the cleareſt ſenſe to men of my principle, may not at all perſuade or 
affect the conſcience of the beſt man of a different one, I put your Lotd- 
ſhips the caſe plainly, as tis now before us. My principle is, That the 
King is King by Law, and by the ſame Law that the poor man enjoys his cottage 3 
and fo it becomes the concern of every man in ZEnglayd, that has but his 
liberty, to maintain and defend, to his utmoſt, the King in all his rights 
and prerogatives. My principle is alſo, That the Lords Houſe, and the Fu- 
dicature and Rights belonging to it, are an eſſential part of the Government, and 
eſtabliſhed by the ſame Law : the King governing and adminiſtring Juſtice 
by his Houſe of Lords, and adviſing with both his Houſes of Parliament 
in all important matters, is the Government I own, I am born under, 
and am obliged to, If ever there ſhould happen in future ages (which 
God forbid) a King governing by an Army, without his Parliament, tis 
a Government I own not, am not obliged to, nor was born under. Ac- 
cording to this principle, every honeſt man that holds it, muſt endeavour 
equally to preſerve the frame of the Government, in all the parts of it, 
and cannot ſatisfy his conſcience to give up the Lords Houle for the ſer- 
vice of the Crown, or to take away the juſt rights and privileges of the 
Houſe of Commons to pleaſe the Lords, But there is another principle 
got into the world, my Lords, that hath not been long there; for Arch- 
biſhop Laud was the fri author that I remember of it; and I cannot find 
that the Jeſuits, or indeed the Popih Clergy, have ever own'd it, but 
ſome of the Epiſcopal Clergy of our Britih Iſle; and 'tis withal, as 'tis 
new, ſo the moſt dangerous, deſtructive Doctrine to our Government 
and Law, that ever was. *T'is the firſt of the Canons publiſhed by the 
Convocation 1640. That Monarchy is of Divine Right, This Doctrine 
was then preached up, and maintained by St, Manwaring, and 
others, and of later years, by a book publiſhed by Dr. Sander/on, Bithop 
of Lincoln, under the name of Archbiſhop Uher; and how much it is 
ſpread amongſt our dignified Clergy, is very ealily known. Weg all 
agree, That the King and his Government is to be obeyed for Conjeiente fake); 
and that the divine precepts require not only here, but in all parts bf the 
world, obedience to lawful Governours, But that this family are our 
Kings, and this particular frame of Government is our lawful conſtſtu— 
tion, and obliges us, is owing only to the particular Laws of our Coun- 
= This Laudean Doctrine was the root that produced the Bill of 
eſt laſt Seſſion, and ſome very perplexed Oaths, that are of the ſame 
nature with that, and yet impoſed by ſeveral Acts of this Parliament. 

In a word, if this Doctrine be true, our Magna Charta is of no uſe, 
our Laws are but rules amongſt ourſelves during the King's pleaſure. 
Monarchy, if of divine right, cannot be bounded or limited by human 
Laws; nay, what's more, cannot bind itſelf ; and all our claims of right 
by the Law, or conſtitution of the Government, all the juriſdiction and 
privilege of this Houſe, all the rights and privileges of the Houle of 
Commons, all the properties and liberties of the people, are to give 
way not only to the Intereſt, but the will and pleaſure of the Croyyr, 
And the beſt and worthieſt of men, holding this principle, muſt vote to 
deliver up all we have, not only when reaſon of State, and the ſeparate 
Intereſt of the Crown require it; but when the will and pleaſure of the 
King is known would have it ſo. For that muſt be, to a man of that 
principle, the only rule and meaſure of Right and Juſtice, Therefore 
my Lords, you ſee how neceſſary it is, that our principles be known i 
and how fatal to us all it is, that this principle ſhould be ſuffered tg 
ſpread any further, | 

My Lords, to conclude, your Lordſhips have ſeen of what conſe- 
quence this matter is to you, and that the appointing a day to conſider, 
is no leſs than declaring yourſelves doubtful, upon ſecond and dcliberate 
thoughts ; that you put yourſelves out of your own hands, into a more 
than a moral probability of having this Seiſion made a precedent againſt 
you. You fec your duty to yourſelves and the people; and that 'tis 
really not the Intereſt of the Houſe of Commons, but may be the incli- 
nation of the Court, that you Joſe the power of Appeals: but I beg our 
Houſe may not be Velo de ſe, but that your Lordſhips would take in this 
affair the only courſe to preſerve ee and appoint a day, this day 
three weeks, for the hearing of Dr. Shirly's cauſe, which is my humble 
motion, 


Saturday, Nov. 13, 1675. An order from the Lords to hear Sir 7h 
Fagg's cauſe to-morrow morning, was this day read in the Houſe of Com- 
mons, and debated, and the farther debate thereof adjourncd till Monday 
morning next. 


Monday, Nov. 15. The Houſe reſolved, That the proſecuting Appeals 
in the Lords Houſe, by Dr. Thomas Shirley againſt Sir Fobn PFagg, a Mem- 
ber of this Houſe, is a breach of the privileges of this Houſe ; and that 
the ſaid Sir ohn Fagg do not make any defence at the Lords Bar, in the 
faid Appeal; and the further debate thereof was adjourned till to-morrow 
morning. | 


Tueſday, Nev. 16. Adjourned the further debate of Sir Jahn Fagg's bu- 
ſineſs till to-morrow morning; and on Meducſday, adjourned the further 
debate till Thurſday ; when Sir Jahn Fagg's buſineſs w.s reſumed, and re— 
ſolved, That a conference be deſired of the Lords, for avoiding differences 
between the two Houſes ; and then adjourned till Friday mornin. 
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referred to prepare and draw up reaſons; to be offered at the con- 
ference, to ba deſired with the Lords, for avoiding the occaſions of re- 
viving the differences between the two Houſes; and a paper of reaſons 


d by the ſaid Committee, to he reported to the Houſe, being read; and 


ret 

the ſame being agreed 40, is as: followeth, viz: oy nf os ns, 
| we Majeſty — recommended to us, at the opening of this Seſſions 
of Parliament, the avoiding this: difference, if poſſible: and if it could not 

be prevented, t iat then we ſhould deſer theſe debates till we had brought 


ſuch publick bills to perfection, as may conduce to the good and ſafety of 


the K inglom: The Commons eſteem it a great misfortune, that 1 * 
ts that moſt excellent advice, the proceedings in the Appeal, brought the la 
Seſſjon age inſt Sir FobniFagg, by Dr. Shirley, hath been renewed, and a 


day ſet for hearing the cauſe ; and therefore the Commons have judged it 


the beſt way, before they enter into the argument of defence of their rights 
in this matter, to propoſe to your Lordſhips the putting off the proceedings 
in that matter for ſome ſhort. time; that ſo. they may, according to his 
Majeſty's advice, give a diſpatch to ſome bills now before them, of great 

importance to the K ing and er which being finiſhed, the Com- 
mons will be ready to give your Lordſhips ſuch reaſons againſt thoſe pro- 
ceedings, and in defence. of their rights, as we hope may. ſatisfy your 


. 


Lordſhips that no ſuch Eng ought to have been. 
- Reſolved, That a meſſage be ſent to the Lords, to defire a conference, 
to preſerve the good correſpondence between the two Houſes. 

:folved, That whoſoever ſhall proſecute any Appeal before the Lords, 
againſt any Commoner of England, from any Court of Equity, ſhall be 
deemed a betrayer of the rights and privileges of the Commons of Eng- 
land; and ſhall be proceeded againſt accordingly : and the reſolution or- 
dered to be affixed in the Lobby, eie el ere and all Inns of 


Court and Chancery; and then adjourned till next morning, Neu. the 20th, | 


Die Sab. Nov. 20. | 
. Ordered, That Dr. Thomas Shirley be taken into cuſtody by the Serjeant 
at Arms attending this Houſe, as alſo Sir Nicholas S anton, for ſerving 
Mr. Onflow with an order to attend the Lords; and then adjourned to 


Monday Nov. 22. 


On Saturday Nov. 20. 1675, Dr. Thomas Shirley appeared at the bar of 
the Houſe of Lords, and his Counſel Mr. Wallop appearing, who would 
have excuſed himſelf, but was ordered to appear again on Monday morning 
next to plead the cauſe; and the other two Counſel (one _ in the 
country, and the other ſick) were excuſed; and the ſaid Dr. Shirley, Sir 
Nicholas Stanton, and Mr. Wallop were ordered to have the protection of 
the Houſe : And upon Debate of the Commons Vote made yeſterday, 

Ordered, That the paper poſted up in ſeveral places, ſigned by Milliam 
Goldsbro, Cler. Dom. Com. againſt the Judicature of the Houſe of Peers, 
im caſes of Appeals from Courts of Equity, is illegal, unparliamentary, 

and tending to the diſſolution of the Government. And then upon con- 
ſideration of the ſaid vote of the Commons, it was propoſed by Lord 
Hobun to make an Addreſs to his Myjeſty to diſſolve the Parliament, and 


call another and frequent Parliaments ; and upon debate thereof, about 


eight o'clock at night they came to this queſtion, and carried it by two 
votes only, That there ſhuuld be no Addreſs; the numbers being fifty and 
2 and then adjourned to Monday. 

On which day the Houſe being met, a * was ſent by his Majeſty, 
for the Houſe to attend him forthwith in the Houſe of Peers; which the 
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Houſe accordingly did, when his Majeſty paſſed three Bills, and the Lord- 
Keeper, by his Majeſty's order, prorogued both Houſes of Parliament, till | 
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vember 22, 1675, the day the Parliament was prorogudd. | 
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| WE whoſe names are under-written, Peers of this Realm, having p- 


. poled, That an bumble Addreſs might be made to. bis Mee om thi 
Houſe, that be would be graciouſly AG to diſſolue this P 3 1 and 1 


Houſe having carried it in the negative: for the juſtification of our 


intentions towards his Majeſty's ſervice, and of our true reſpe& and defe. 
rence. to this honourable 4 ; and to ſhew that we had no finiſter and 
indirect ends in this our humble propoſal, do with all humility herein ſet 
forth the grounds and reaſons why we were of opinion, that the ſaid humble 
Addreſs Hculd have been made. 885 2 77 

1. We do humbly conceive, that it is according to the ancient Lays 
and Statutes of this Realm, that there ſhould be We and new Parlia. 
ments, and that the practice of ſeveral years hath been accordingly, 

2. It ſeems not reaſonable that any particular number of men ſhould 
for many years m_ lo 78 @ truſt of the people, as to be their Repre- 
ſentatives in the Houſe of Commons: and all other the Gentry and the 
Members of Corparations of the ſame degree and quality with them 
ſhould be ſo long exoluded. Neither, as we humbly conceive, is it advan. 
tageous to the Government, that the Counties, Cities and Boroughs 
ſhould be confined for ſo long a time to ſuch Members as they have once 
choſen to ſerve for them; the mutual Correſpondence and Intereſts of 
18 who chuſe and are choſen, admitting of great variations in length 
af time. . 

3- The long continuance of any ſuch as are entruſted for others, and 


who have fo great a power over the purſe of the Nation, muſt, in our 


humble opinion, naturally endanger the producing of factions and parties, 
and the carrying on of particular Intereſts and Deſigns, rather than the 
publick Good. 9 Rn ds 

And we are the more confirmed in our deſires for the ſaid humble Ad- 
dreſs, by reaſon of this unhappy breach fallen out betwixt the two Houſes, 
of which the Houſe of Peers hath not given the leaſt occaſion ; they 
having done nothing but what their anceſtors and predeceſſors have in all 
times done, and what is according to their duty, and for the Intereſt of the 
People that they ſhould do; which notwithſtanding, the Houſe of Com- 
mons have proceeded.in ſuch an unprecedented and extraordinary way, that 
it is, in our humble opinion, become altogether unpracticable for the two 
Houſes, as the caſe ſtands, jointly to purſue thoſe great and good ends for 
which they were called. 


For theſe reaſons, we do enter our protęſtation againſt, and diſſent unto, the 
ſaid Vote. e ; 


Buckingham, © Cheſterfield, Hallifax, Mohun, 
Wincheſter, Stamford, Yarmouth, De la Mer, 
Saliſbury, Berks, Newport, Townſend, 
646 oa Clarendon, Sandys, Grey of Rol- 
Dorſet, Shafteſbury, Wharton, ſton, 
Weſtmorland, Faulconbridge, Petre, 


Theſe were all the Lords that were in the Houſe carly enough to ſign the pro- 
teftation before the Parliament was prorogued. 
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XXXII. Proceedings ag 


ainſt Mr. Francis Fenkes, for a Speech made by him on the Haſtings, at 
Guildhall, on Midſummer-day, 1676, 27 Car, II. 


[ Publiſhed by his Friends. 


AFR. Fenkes having been a Trader for many years, and obſerving the 
daily decay of trade in the City, occaſioned by ſuch miſchiefs, as 
lay not in the induſtry of its inhabitants, but only in the power of the 
Government to redreſs; and that did require a more ſpeedy redreſs than a 
Parliament prorogued for fifteen months could afford: after having in vain 
ſolicited the Lord-Mayor for a Common-Council, that might conſider of 
a Petition about trade, out of a hearty zeal for the good of the City, as 
well as encouraged by the conſent and deſire of many ſober Citizens, the 
liberty reſerved to the Lord-Mayor, Aldermen and Common-Council, by 
the Statute of the 13th of this King, concerning Petitions, the votes of a 
majority of temporal Lords at the laſt Seſſions, together with the unan- 
ſwerable reaſons given in their proteſtation ; did at the Folk-mote (or 
Common-hall) holden the 24th of June laſt paſt, in the Guildhall of 
London, thus deliver himlelf ; 


Mr. Cimmen Serjeant, 


«« IT ſeems a vain thing for this Court to be ſerious about the choice of 
© Magiſtrates and Officers for the well government of this city; except 
te they firſt take care to remedy thoſe many miſchiefs and grievances, which 
* this city now groans under; and which ſeem fo to threaten the ruin and 
« deſtruction of the whole, that if there be not ſome ſpeedy redreſs, there 
will be little need of Magiſtrates and Officers, for there will be no city 
or people left here to be governed. 

London has once already been burn'd to aſhes, and firing is now become 
„ fuch a trade, that not only London, the Burtough of Southwark, and 
«« the places adjoining, but ad the Cities, Burroughs, Towns corporate, 
«© and places of principal trade throughout the whole Kingdom, are per- 


— 


„ petually in danger; ſo that no rational or conſiderate man amongſt us 


< can promiſe himſelf, his wife, his children, or eſtate one night's ſe- 
*© curity, but they may all be devour'd in the conſuming flames, ex- 
<< cept ſome ſpeedy wa effetual courſe be taken. 

Hut this is not all; for were our houſes ſecure from fire, yet ſuch is 
the genera] decay of trade, if not remedied, as muſt unavoidably bring 
the whole city to poverty and ruin: and it is conceived, that this is 
very much occaſion'd by the French, who have laid ſuch great impoſi- 
tions upon our Woollen Cloth, Stuffs and other Manufactures, that we 
have almoſt loſt our trade with France. They have ſpoiled our trade with 
% Holland, Flanders, and Germany, by a deſtructive war, They have 
*© ruined our trade at home, and beggar'd many thouſands of our honeſt 
and induſtrious Weavers, and other Engliſh Manufacturers and Traders, 
by the vaſt quantity of their Silks, and other unneceſſary commodities 
imported hither. So that upon an exact balance of the trade between 
us and them taken, it has been demonſtrated, that this city and King- 
dom doth loſe eleven hundred thouſand pounds every year. By means 
*© whereof, they who in Queen Elizabeth's time might not be ſuffer'd to 
build men of war, are now grown ſo powerful at Sea, as to be able to 
© beat both Dutch and Spaniard, and have made themſelves in a manner 
<< ſole maſters of the Mediterranean Sea, And they are grown fo preſump- 
„ tuous, as daily toaffront our Engliſh Merchants, and ſometimes in his 
«« Majeſty's own ports. The Privateers daily take our Merchant-ſhips, 
e plunder others, ſtrip, impriſon and torment our ſeamen, to the great 
oy ptr ie of our Engliſh Navigation, and almoſt ruin of the Mer- 
„ chant. 

<< I ſhall inſtance in but one thing more, but that is worſe than all the 
< reſt; that is, the juſt apptehenſion that is upon the minds of 
<< men, of danger to his Majeſty's perſon, and the Proteſtant Religion. 
* 1 had net ſpoken this at this time and place, but having the 1 to 
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„ Common-Council might ſpeedily be held, to 


« of the laſt” Common-Council I did deſire my Lord-Mayor, that a 

| . and conſider of a 
«« perition about rade, ſubſcribed by a great number of citizens of good 
«quality; and his Lordſhip did then promiſe, that a Common-Coun- 
« eil ſhould ſpeedily be held: But it is a good time ſince, and there 
« have been many fires and loſſes, but no Common-Council. 

« ,Wherefore methinks it does hecome the wiſdom and gravity of this 
«Court, not to admit of any longer delay in a matter wherein their All 
« is concerned. And I do humbly move, (and I conceive it is not only 
« my ſenſe, but the ſenſe of the far greater part of this Court) that ſome 


«Members of this Court may accompany the Sheriffs and Mr. Common- 


« Serjeant, before we proceed to any other matter, to wait upon my 
« Lord Mayor and the Court of Aldermen, to deſire. that a Common- 
% "Council might ſpeedily be held, humbly to petition his Majeſty, that 


for the quieting and ſatisfying the minds of his liege people, and for 


« remedy of the many miſchiefs and grievances we now groan under, he 
«would graciouſly be pleaſed (according to the Statutes of the 4th and 
« 26th of Ed. III.) timely to call a new Parliament.“ | 

Scarcely were the words, @ new Parliament, pronounced, but the 
gfe 


ateſt part of the Aſſembly cried out, Mell moved, well moved! And tho 
none ſpake up formally to the Sheriffs, yet ſeveral amongſt them ſpake 


enough to ſhew a high approbation of what had been ſaid, and not one 
word was ſpoken in contradiction : which when the Common-Serjeant 


ſaw, to prevent (as is conceived) others ſpeaking to the ſame matter, he 


* ſpake to this purpoſe ; 


x6 That What had been moved, ſeemed to be the general ſenſe of the 


% whole Court; and ſince the Gentleman that made the motion was 


« pleaſed to join him with the Sheriffs, and that he muſt offer his opi- 
« nion in the matter, it was this, That it was not ſo proper ro carry up 
« that meſfage before they did proceed to their elections, as firſt to deter- 
« mine their elections, and then carry up an account of theſe and that 
« together.” 8 ER 

But many in the Court did inſiſt upon the motion, and deſired a meſ- 
ſage might be ſent up immediately; whereupon one of the Sheriffs ſpake, 


and did acknowledge, © That what had been ſaid by the Gentleman that 
4 fpake firſt, was true; but that he was an old citizen, and had long 


« known Common Halls, and he did believe that the proper work of the 
« day was the election of officers ; and therefore he did deſire that the 
„ Court would proceed, and not to carry up the meſſage till after that 
« yas done.” To which one replied, ** That according to his utmoſt 
« underſtanding, that Court was one of the. antienteſt, greateſt, and 
« moſt powerful Courts of this City; and although the cuſtomary buſi- 
« neſs of this day were the choice of officers, yet that Court bad cogni- 
« zance of any thing whatever that did relate to the good of the City 
“ and therefore it was conceived, that nothing was more proper at that 
« time, than this which concerned the preſervation of the City from 
« utter ruin.” 

Upon which the other Sheriff directing his diſcourſe to the Aſſembly, 
ſaid, "That what the Gentlemen had moved there, was true, and not 
% unknown to moſt of the perſons there preſent ; but that he was of his 
“ drother's opinion, that it was fit firſt to go on to the work of the day, 
« and not to carry up that meſſage till after the election.“ | 

Many perſons being {till diſſatisfied, and calling for a preſent meſſage 
to be ſent up, the Gentleman who firſt moved the buſineſs, made it his 
requeſt, *© That ſince there ſeemed a difference touching the circum- 
«* ſtance of time, that they would proceed to election, and carry up the 
« meſſage with the perſons elected, as the Sheriffs deſired;“ to which 
the Common Hall unanimouſly agreed. Upon which, filence being made, 
the Common Hall proceeded to election of Sheriffs; and made their 
election, and ſent up an account thereof to the Lord Mayor and Alder- 
men by the Sheriffs and Common-Serjeant, as is uſual in {ich caſes, 

The Lord Mayor and Aldermen preſently came down, and took their 
Seats in the Court of Huſlings, according to cuſtom ; upon which, the 
Common-Serjeant came forth to the front of the Court, and declared the 
names of the perſons elected, and immediately gave back. Whereupon 
the Common Hall called out for an anſwer to their meſſage; upon which, 
the Common-Serjeant ſtepping forward again in the preſence of the Lord 
Mayor, Aldermen and Sheriffs, ſaid, ** That he had acquainted his 
60 Lordſhip and the Aldermen with their requeſt, and that his Lordſhip 
&« had commanded him to declare unto them, That he would be ready 
« to join with them in that or any other thing for the good of the City.“ 
And with that the Lord Mayor and Aldermen, Cc. felt the Court of 
Huſtings, and diſmiſſed the Ailembly. RP 

After dinner, the Recorder, Sir Jahn Hobel, out of a great pretence 
of loyalty, but indeed a perſonal grudge againſt Mr. Fenkes, conveyed 
the news to WFhitehall; where, with his uſual ſtrain of Rhetarich, he 
made ſuch a diſmal repreſentation of the matter, and was ſo powerful in 
his eloquence, as to occaſion both the Sheriffs and ſome other of the City- 
officers to be ſent for; who were examined by the Lord Chief Juſtice 
Rainsford, in the preſence of the King, the Lord Chancellor, Lord 
Treaſurer, Duke L and ren N 

The Sheriffs and two others made affidavits ; but a copy of them could 
never be obtained. 

Upon the __ of June, Mr. Tenkes was ſummoned by a meſſenger to 
appear at the Council-board the next day; accompanied with many of 
his friends, he attended in the Lobby, near the Council-Chamber, ac- 
cording to his ſummons, and after ſome time was called in; but his friends 
preifing to follow him, (as is uſual on ſuch occaſions) were kept out, 
and not one ſuffered to go in with him. 

The King fitting in Council, the Lord Chancellor, Duke Lauderdale, 
and other Lords about him, the Clerk rad an affidavit made by the two 
Sheriffs, the Common Crier, and one F.hn Green, an Attorney; the ſub- 


ſtance whereof was, 


That Fr. Jenkes, at a Common Hall, in London, the 24th of June laft 
paſt, did complain of grievances ; and did diſire, that before they went upon 
any other buſmeſs, certain Members of that Court might accompany the Sheriffs 
and the Common Serjeant to wait upon the Lord Mayer, then in the chamber, 
to defire that a Common-Council might be called to petition his Majeſly, in the 
name of the City, to call a new Parliament, | 


tt. 


de bis Speech "ar Guildhall. | 


« ſerve the City in Common-Council,; I have endeavoured at ſeveral times 
« to bring theſe things before the Court, but could not. In the end | 


The affidavit being read, the Council-board+proceeded to this effect: 
Lord Chancellor, Sir, What ſay you to this matter? 
15 « Fenkes. | deſire to know if this be all you have to charge againſt 
n_ $445 1807 © $1 N | 
+ Lord. Then you make little of this, you will find it to be enough. 
I. Chan. Sir, did you move for a Common- Council to petition for a 
new-Parliament ? SEN une Ke 

Mr. Jenes. Is it any crime to petition for a new Parliament? 

To which his Lordſhip not thinking fit to give anſwer, proceeded, 

L. Chan. Anſwer to the matter in charge. e 

Mr. ou Wich the liberty of his Majeſty and this Board, I Will. 
The King. Go on. ü ene e des le, n 

Mr, Fenkes, May it pleaſe your Majeſty, of all the ſubjects you have 

A Lerd. (interrupting him) Anſwer to the matter. (4 CARED. 

Mr. Jenles. If his Majeſty will be pleaſed to hear me, I hope you will, 

King. Let him go on. i ere? vi 
Mr. Fenkes. May it pleaſe your Majefty, of all the ſubjects you have, 
none are more loyal than your City of London, and in the City none 
more _ than myſelf: And no man there did more deſire, and, in my 
circumſtances, act more, in order to your Majeſty's. Reſtoration, than 
myſelf, And I do defy any citizen, or other whomſoever, to ſay 1 have 
forfeited my loyalty by any one individual act 

King. (interrupting him) Sir, you are not Lord-Mayor, and I am 
very on ſatisfied with the loyalty of the City, and that it needs no ſuch 
vouchers. . a 

L. Chan. Speak to the matter. 

Mr. Jenes. May it pleaſe your Majeſty, being ſummoned to a Court 
of Common Hall in London, which is a Court that copliſts of the main 
budy of the City— | 

L. Chan. (interrupting him) Sir, you are under a double miſtake ; 
for firſt, it was not a Court; and next, it did not conſiſt of the main 
body of the City of London. 

Mr, Jenes. With your Lordſhip's leave, it was a Court which did 
conſiſt of all the Livery of the City of London; which, if I underſtand 
any thing, is the main body of the City of London. And every Member 
of that Court hath freedom to propoſe and debate any ſuch matter or 
thing as he believes is for the ſervice of his Majeſty, and the good of the 
City; and no man can uſe more underſtanding than God hath given him. 


And I afſure your Lordſhip, what I then moved was according to the 


utmoſt of my underſtanding for his Majeſty's ſervice, and the good of the 
City. And, my Lord, if I were under a miſtake, I had the fortune ta 
have good company; for what I moved was approved by the whole Court, 

King. It was not ſo. | 

Secretary, We have a depoſition to the contrary, 

Mr. Jentes. It was fo, 

Other Lords. It was not ſo. | 0 

Mr. Fenkes. May it pleaſe your Majeſty, if you have a hundred depo- 
ſitions to the contrary, if the matter of fact were ſo, it was ſo; and 1 do 
affirm it was approved by the whole Court. 

A Lord. How came you to be a Privy-Councillor ? 

Mr. Fenkes. I never had any ſuch ambitious thought in my head. 

A Lord. How came you then to meddle with matters of State ? 

Mr, Fenkes. I thought we his Majeſty's ſubjects, in an humble 
e might petition his Majeſty for a remedy of any grievance what- 
ever, 

A Lord. Do you think any one may petition for a Parliament ? 

wo way l þelieve they may. | 

The King. I know whoſe ſcholar you are, and TI] take care that none 
ſuch as you ſhall have to do with the Government. 

Several Lords. What was't you moved? What was't you moyed? 

Mr. Jenkes, My Lords, what I ſpake was not in a corner, but openly 
in the face of a multitude, and therefore cannot want a witneſs to atteſt it. 

A Lord. Juſt now it was a Court, and now it is a multitude, 

Mr. Fenkes. We Citizens pretend not to place our words ſo exactly in 
form, but that there may be ſome miſtake in them; but I think my ex- 
preſſion was no great abſurdity : For though it were a Court, yet the 


perſons there were ſo numerous, that it may not be very improper to term 


them a multitude. Yet, if I have failed in due expreſhon, I beg his Ma- 
jeſty's pardon. I know ſomewhat of the cuſtoms of the City of London, 
and the powers and privileges of the Courts there; and ſomewhat alſo of 
the laws of England; but what the powers and cuſtoms of this Court are, 
I know not, and therefore ſhall deſire to ſay little, leſt I ſhould unwil- 
lingly offend. 

,. Chan, Sir, pray tell us, who adviſed you in this matter ? 

The King. Who adviſed you? 

Mr. Jenes. What I then propoſed was conſented to by the whole 
Court, and ſo became their Act, as I ſaid before. 

L. Chan. and others. Anſwer directly to the queſtion, or declare you 
will not, 

Mr. Fenkes. Since I ſee your Majeſty and the Lords are angry, though 
I am not ſenſible that I have given you any jutt cauſe for it; I muſt not 
ſay I did it without advice, lett you ſhould be more angry ; and to name 
any particular perſon (if there were ſuch) would be a mean and unwor- 
thy thing, therefore I defire to be excuſed all farther anſwer to ſuch 
queſtions ; fince the law doth provide, that no man be put to anſwer to 
his own prejudice, 

King. We will take that for an anſwer. 

L. Chan. Since you name the law, by the law you ſhall be tried. 

Mr. Fenkes, I thank you and this Board. 

L. Chan. You may withdraw. ; / 

He immediately withdrew, ang the room being cleared of all his friends, 
and other company; Mr, Jentes was kept there for the ſpace of an hour 
and an half; and, after that, without being called in any more, was, by 
a warrant of the Council, ſent to the priſon of the Gatehouſe within the 
liberties of Meſiminſler. Soon after his commitment, he demanded of the 
Keeper a copy of the warrant by which he was committed ; as he might, 
and by law ought to have. The Keeper gave him a promiſe of it, 
but delaying the performance for two days, Mr, Fenkesrefolutely demanded 
it of him as his duty, but could not yet obtain it, Some time after, the 
Keeper ſent him one voluntarily, by his man, with this excuſe, That 
before he had poſitive order to deny him one, and now had to give it 8 
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JK Herea it appears to his Majeſty in Council, by the-exaithination | Gabler. 1 never did catendaFuny"mnan that was 
of Sir Thomas Gold, 5 ahn 3 9 ae eK 55 . e AR Fey +" a e Wks Fs * FR N 
City of London, John Hells, Common-Crier of id City, | van. The neg] not tale our duty; and 44 often ax 
2 Gn one. of che Aru ys of the Lord-Mayor's Court, eaken upar oath | have omitted ſo to do, fo oft have you ee 
before the Lord - Chief - Juſtice Rainsford, That Francis Fenkes, of the ſaid 
City, Linen-Draper, did, on the 24th of this inftant Zane, at a Common- 
Hall, then aſſembled at the Guildhall of the faid City, for chuſing Officers | 
for the enſuing year, in a moſt ſeditious and mutinous manner, openly 
move and ſtir the perſons: then preſent, that before they did go on to the 
choice of new Officers (which was the only occaſion of that aſſembly) the 


ſhould ge to the Lord-Mayory and deſire him to call a Common-Council, 
that might make an addreis to his Majeſty in the name of the City, to call 
' a new Parliament, And whereas the faid Francis Fenkes, being now called 
in, and heard before his Majeſty in Council, was ſo far from denying or 
extenuating his offence, that he did in a preſumptuous and arrogant man- 

ner endeavour to juſtify the ſame: Lr HE e | 
Theſe are therefore to command you, to take into your cuſtody the body 
of the ſaid Francis Fenkes, herewith ſent — and him to keep 15 
until he ſhall be delivered by due courſe of law; for which this ſhall be 

our warrant, | | 


Datel at theCouncil-Chamber in Whitehall, this 28th day of June, 1676. 
Io the Keeper of the Gatehouſe, Waſtminſter, or his Deputy. 


Curt. By whom is he committed? 


Cs. We don't know for what offence he is rommhitted,. 

Coun, I have here a Copy of the Commitment, and deſire it may be read. 

Hut the Gaoler refuſing to own. it for a true copy, tho given by himſelf 
and the Court requiring a nicer proof that it was a true Copy, eee 
at that time be made, they ordered the Counſel to attend in the afternoon; 


—— 


Aan W. Maynard. R. Carr. and in the mean time the Gaoler to give a true Copy. In the afternoon 
as | xe" APY - The. Chichely, . Finch. the Counſel appearing, the Courticeted to him, and aſked him what he 
C. Craven. * Danby. Ormond. had to ſay. | Tits” Tf ² vorblor þ ms 

6. Carter. Angleſey. Bridgwater. - 3 SEP 20 "SLEW | 

Lauderdals. - Arlington, Hen, Coventry. Coun. I have now a Copy given and ſigned by the Gaoler for a true 
| Northampton. Bathe. F. Ernie, I Copy, and deſire it may be read. DOD, 7 9 | 
. Carbery. J. Williamſon. Robert Seuthwell. | ; ie dhe} | 
| The Gaoler, who was to prove it a true Copy, upon the Counſel com- | 


ing into the Court, took an occafion to link away; and the Court (as if 
it had been by deſign) were ready to take hold of that opportunity to 
evade the buſineſs; but Mr. Jentes's friends fetched his el And he 
ſwearing it to be a true Copy, it was read, | 3 mary 
Court, What is it you demand ? | wo 
Coun, What I did before ; That there being nothing in this Warrant, 
for which he is not bailable by law, I demand that he may be bailed, 
Court. You have taken a wrong courſe in coming to us. 


Next day being the 29th of June, divers of Mr. Fenkes's friends waited 
upon Mr. Secretary Williamſon, and deſired to become bail for him; but Mr. 
Secretary refuſed to take any bail: but told them, if they did mind him of it 
on Wedneſday morning, he would move it at the Council. But Mr. Fenkes 
believing that to be (as it proved) but a delay, ordered ſome of his friends 
to wait upon the Lord Chief- Juſtice Rainsford, and moved him for an 
Habeas Corpus ad Subjiciend. & Recipiend, c. which accordingly was 
done, -but his Lordſhip denied to 


4 


rant it, alledging no other reaſon, but 1 
that it was Vacation: though his Lordſhip could not but know that writ | * Coun. I preſume he applies himſelf properly to you; for he being a { 
to be the Subject's right at all times, as well out of Term as in Term; | Prifoner within your Liberty, you are the moſt proper perſons to bail him. 
and Mr. 7enkes's friends were ready to offer him multitudes of precedents As J uſtices of the Peace, you have power to bail any man within your 
when it had been granted out of Term, both anciently, and ſince his | Juriſdiction, bailable by law, and where you may bail by the law, you ought ; 
© Majeſty's Reſtoration. . fo to do: and I demand it for Mr. Fenkes., | 
Mir. Fenkes reſolving to leave no legal courſe to attain his liberty un- Court. Where do you find fuch power given to Juſtices of the Peace? q 
tried; upon Friday, the zoth of June, at a re Seal, did by his Counſel Coun, By the ſame Statute of Hen. VII. that I cited againſt the Gaoler; ' 
move the Lord-Chancellor for an Habeas Corpus. At firft his Lordſhip | the enacting part whereof faith, That the Fuſtices of the Peace in every G 
did ſeem much ſurprized, and did refuſe to hear his Counſel; but after | Shire, City or Town, or two of them at the leaſt, whereof one to be of the Quo- R 
a little pauſe, his Lordſhip bid Mr. Fen4es's Counſel to move it again the | rum, have authority or power to let any ſuch priſoner or perſons, mainpernalle 


next Seal, and ordered the Seal to be put off from Tueſday the 4th, until 
Thurſday the 6th of July. | : | 
Upon Medreſday the 5th of July, Mr. Fenkes's friends waited upon Mr. 
Secretary Williamſon, and deſired him, according to his promiſe, to move 
in Council, that Mr. Fen4es might be bailed; but he ſaid he had ſpoke 
with the King, and could do nothing without a Petition. So upon T:ur/- 
day the 6th of July, being a publick Seal, Mr. Zenkes's Counſel did again 
move the Lord-Chancellor (according tohis Lordſhip's order), and aſſerted 


the authority of the Lord Cote, who is moſt clear in the caſe, 2 part, Inſt. 


fel..53-. ſpeaking of the Writ of Habeas Corpus in the King's-Bench, he 
ſaith, The like Writ is to be granted out of the Chancery, either in Term 
(as in the King's-Bench) or in the Vacation; for the Court of Chancery 


by the law, that have been impriſoned within their ſeveral Counties, City or 
Town, to bail or mainprize, unto their next general Seſſions ; or unto the next 
Gaol-delivery of the ſame Gaols of every Shire, City or Town, as well within 
Franchiſes as without, where any Gaols be, or hereafter ſhall be, &c. 

The whole Statute was read, and the Court taking hold of the preamble, 
faid, This Statute was made for the prevention of bailing felons not bail- 
able by Jaw, and enables us only to bail felons bailable by law. 

Coun, The preamble of the Act recites the miſchief occaſioned by the 
Statute of 1 K. III. but the enacting part repeals that Act, and gives you 
a general power of letting any perſon, mainpernable by the law, to bail; 
and I am ſure no Statutes made for the liberty of the Subject, ought to 
receive ſuch a ſtrait conſtruction. | 

Court. Do you conſider by whom he is committed? ThePrivy-Council? 


— ä — 
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is Officina Juſtitie, and is ever opened, and never adjourned : So as the 


Subje& being wrongfully impriſoned, may have Juſtice for the liberty of Conn. I do, and think that alters not the caſe. f 
his perſon, as well in the Vacation time as in Term. Court. He is committed by a ſuperior Court, and we, who are an in- t 

And in the 4th In. fol. 88. ſpeaking of the Court of Chancery, he | ferior one, cannot bail him. - 
ſaith, And this Court is the rather always open, for that if a man be Coun. It is not the Court that commits, but the fact for which the party te 
wrongfully impriſoned in the Vacation, the Lord-Chancellor may grant | is committed, ought to direct you in bail. The Statute of Hen. VII. 5 
an Habeas Corpus, and do him Juſtice according to law; vid. 4 Int. fol. hath no ſuch exception in it; nor hath any other ſince put any ſuch re- 6 
182, 190. Thus the. Lord Coke. ſtraint upon you. n 

Mr. Fenkes's Counſel did likewiſe offer a precedent or two; but the Lord Court. Would you have us bail him, after the Lord-Chancellor and it 
Chancellor making light of the Lord Cotes opinion, ſaying, The Lord | the Lord Chief-Juſtice have refuſed to grant a Habeas Corpus? te 


Coun. They did not deny the Habeas Corpus becauſe he was not bailable 
by law, but becauſe the courſe of their Courts, in their opinions, would 
not admit it : But, however, if you ought to bail him, (as by the Sta- 
tute, I think, you ought) their refuſal does not leſſen your duty. 

Court. We doubt very much that any inferior Court can bail a man 
committed by a ſuperior one. 

Coun. Scruples and fears do not alter the law : 


Coke was not infailible; and lighting all that Mr. Fenkes's Counſel offer- 
ed, over-rul'd the matter, denying to grant the Writ. | 
On Tueſday morning, July 11, at the Quarter-Seſſions, holden for the 
liberty of W#e/tminfler, Mr. Fenkes being {till a priſoner in the Gatehouſe, 
did move by his Counſel to be bailed ; where this was the ſubſtance of 


what paſſed, as it was taken by a perſon preſent. | 
This doubt was once 


Court. We have no ſuch name in our Calendar; and we fitting here by | made in the King's-Bench, in the great caſe of Selden, and others; but the = 
a limited commiſſion, can take no notice of any perſon that is not in | law was for the priſoner before that time, and was ſufficiently ſettled Þ 
our Calendar. | then; and this caſe differs nothing from that in reafon. ti 
Counſel. Every Keeper of a Priſon, either in County or Franchiſe, ought i Curt. It does, for that was upon a Habeas Corpus out of the King's- "8 
by the Statute of 3 Hen. VII. cap. 3. to certify the names of every priſoner | Bench. 5 * 
in their cuſtody, at the next general Gaol- delivery there, to be calendar'd Coun. That is but a circumſtantial difference. The Habeas Corpus from P, 
before the Juſtice of Gaol-delivery, that the parties may be delivered ac- | that Court is only to remove the Priſoner, and the cauſe before them, 5 
cording to law, upon pain of 1001. for every default there recorded. And | that juſtice may be done to him: Mr. 2 is already within your ju- 
I demand that this default of the Gaoler may be recorded according to riſdiction, and the Statute gives you authority to bail him; and you\ au- ſh 
that Statute; and that you would, as you may, command him to calen- | thority makes it your duty, and I rely upon that. my 
d ar him now. | | Court. We conſidered upon it at dinner, and do belieye it a rare ca ce 
The Statute was read. and fit to be adviſed upon; and we will adviſe. * | 
Court. We are no general Gaol-delivery, for we cannot try ſeveral fe- Why did you not move yeſterday when my Lord Chief-Juſtice was in * 
lons, but they muſt be tried at the general Gaol- delivery for the County. | Town ? Now there are no Judges in Town to adviſe with. m. 
Con. You are a general Gaol- delivery for all offences within the cog- un. That we did not come yeſterday was no deſign, for he is not ſo di 
nizance of your Franchiſe; and therefore, unleſs the fact for which he is | fond of a Gaol; and if it be an indiſcretion, yet that is no ſufficient rea- pr 
committed be ſuch as is above your cognizance, he ought to be tried here; | ſon to detain a man in priſon. However, if you have power (which you | 
3 | ought 
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Eto know) you have it as well-when they are not in Town, as when 


2 
thay are. Is he bailable by law, or not? 


There is nothing in the warrant; for which be is not bailable 


law: © f | 
1 . For what reaſon then do you deny him? 0 
Court. We do not deny him, but we will adviſe, becauſe he is commit- 
ted by a ſuperior Court, . 

Cu. No man ought to be impriſoned for any miſdemeanour before con- 
viction, without bail; and it is againit the Petition of Right, that any man 
bailable by Law, ſhould be detained in Gaol without it.. I don't know 

how, by ſuch denials as this, the being committed by a ſuperior Court 


may grow to be reaſon ; but at preſent I think the Petition of Right ſpoils | 


it for being a good one. 

Court. You can giye us no precedent of any one being bailed by Juſtices 
at the Seſſions, who was committed by the Council-board. 

Coun. I believe it is a rare caſe that a man ſhould be forced to apply 
himſelf to ſuch, but I think I can. furniſh you with an inſtance ; and that 
is of one Cannon, a Quaker, who was committed by the Privy-Council about 
Chriſtmas laſt, and was bailed at the Seſſions of the Old-Batley. 


A pert By-ſtander, no ways concerned, ſuggeſted to the Court, and the 
Court repeated aſter him, . | 

Court. He was committed to Newgate-priſon, and was calendar'd there. 

Coun. If you ſtick to the reaſon of being committed by a ſuperior Court, 
that is no anſwer; but if it muſt be an anſwer, Mr. Jenker is committed to 
the priſon of this liberty, and ought to have been calendar'd here; and 
then I do again demand that the Gaoler be fined, 

Court, We think it a rare caſe, and fit to be adviſed upon; and our Com- 
miſſion we here fit by, directs us to do ſo in difficult caſes, 

Coun. I told you before, I had nothing to do with the Commiſſion you 
here ſit by ; bad you yourſelves excluded me from it : but I apply myſelf to 
you as Juſtices of the Peace merely, and as ſuch you ought to take upon 

ou the knowledge of your office. 

Court. In the great caſe of Selden, that you cited, the Judges took two 
Terms to adviſe, | 

Coun, You very well know what opinion was had of their doing ſo. 
Will you adviſe upon it to-night with the King's Counſel, and Þl1 attend 

ou to- morrow morning? 3 


Court. We think fit to adviſe with the * about it, till next Seſſions. 


Coun, ] can eaſily interpret what ſuch adviſing means. 

Court. You ſay you apply yourſelf to us as Juſtices of the Peace merely, 
then you may come to any two of us a fortnight hence, or more, and per- 
haps we may adviſe in the mean time. | 

Coun. I believe it will be a difficult matter to get any two of you toge- 
ther upon this occaſion, 


Mr. Jenkes finding all theſe Common Doors to liberty ſhut againſt him, 
did by advice betake himſelf to another method, not leſs legal than the for- 
mer; tho' the power granted by the Statutes to Juſtices of Peace, and the 
conſtant iſſuing of the Writ of Habeas Corpus upon demand (both more 
far courſes) have occaſioned it to be of more ſeldom ule, 


uſtice Fitzherbert, in his Natura Breuium (an Author, and a Book of 


juttly venerable authority in our Jaw), in his Chapter of Main-prize, de- 
clares, That if a man be taken by the King's commiſſion, and kept in pri- 
ſon for felony or miſdemeanours, he may by his friends put in ſureties in 


the Chancery, that he will appear before the Juſtices, &c. and be of good 


behaviour, &c. and that body for body ; and thereupon he ſhall have a 
Writ out of the Chancery, unto the Sheriff, or unto the Conſtable of the 
caſtle where he is impriſoned, to ſet him at liberty, if he be impriſoned 
for that cauſe and no other, 

Which words ſeem plainly to declare the Writ of Main-prixe to be the 
ſubject's right, and not to leave a diſcretional power to the Officers of Chan- 
cery in granting it. But the ſcarcity of precedents being the great ob- 
jection againſt the Habeas Corpus out of Chancery, Mr. Jenes reſolved to 
offend nb more in that kind, and therefore cauſed a ſearch to be made in 
the Rolls in the Tower, for the Writs of Main-prize, where a multitude of 
them was found, and many in the caſe of a commitment by the King's 
command, A copy of one, and a note of ſeveral others were taken out, 
to back the authority of Fitzherbert, With this proviſion, on Monday, 


Tuly 17, four of Mr. Jerkes's friends, ſubſtantial Merchants, attended by 


a Counſel, went to the Lord Chancellor; and tho! upon tender of themſelves 
as bail for him, they might have demanded their Writ of Main prize as 
the ſubject's right, without other formality, yet they addreſſed themſelves 
to him in a more reſpectful manner, by way of petition, thus: 


To the Right Honourable Henry Lord Finch, Baron of Daventry, and 


Lord High-Chancellor of England; the humble Petition of A. B. C. D. 
of Londen, Merchants, friends to Francis Fenkes, now a Priſoner in the 


Gatehouſe of Mſiminſter, ſneweth, 
THAT the ſaid Francis Fenkes was committed to the ſaid Priſon, by vir- 


tue ofa warrant, a true copy whereof is hereunto annexed, for a fact 
bailable by law ; for which, and no other cauſe, he yet remains there a 
Priſoner: And that in this and all other caſes of like nature, your Peti- 
tioners are adviſed, upon putting in bail in the Court of Chancery, accord- 
ing to the ancient courſe and uſage thereof, a Writ of Main-prize ought 
to iſſue under the Great Seal, to be directed to the Sheriff or Keeper of the 
Priſon where ſuch priſoner ſtands committed, to deliver the priſoner ſo 
committed, | 
That your Petitioners being men of good eſtates, (as ſhall, if your Lord- 
ſhip require, be made out to your Lordſhip) do deſite, and are ready to be- 
come bail for the ſaid Francis Fenkes ; according to the courſe of the Chan- 
cery, and according to the Law. 
The Petitioners therefore pray, that your Lordſhip would accept of bail 


| accordingly ; and that thereupon your Lordſhip would order a Writ to be 


made forthwith, to be directed to the Keeper of the Gatehouſe, for the 
diſcharge of the ſaid Francis Fenkes, And your Petitioners ſhall always 
pray, &c, 

The Petition being ſent in to, and read by his Lordſhip, was returned 
by the Secretary with this anſwer ; © That his Lordſhip did very well ap- 
is ow of = etition; but ſince Mr. Fenkes was committed by the Coun- 

OL, , | 
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fer bis Speech at Guildhall. 


(474 
&'cil-board, he thought fit that they ſhould be petitioned, and ſhould 


2 bail him.“ : \ | 
But Mr, Jentes's friends not being ſatisfied with that anſwer, preſſed to 
ſpeak to his Lordſhip; and were by his Lordſhip's order called in, who 
coming towards them, ſpake to this effect : h 

Lord Chun. Who is't that puts you on theſe improper methods? 

Coun, We preſume this addreſs to your Lordſhip to be a proper courſe 
in our-caſe, and is ſuch as we have precedent for. 

Lord Chan. Are you a Lawyer ? Coun. Yes, my Lord. | 

Lord Chan, Have you read Fiuzherbert's Nat. Brevium? Look in his 
Writ de Homine Feplegiando. | | | 
Coun. We have nothing to do with that Writ, but it is by Fitaberbert 
that we are directed to this courſe, in his Chapter of Main- prize, where he 
ſaith (what is before cited); and we are confirmed in his opinion by a mul - 
titude of precedents out of the cloſe Rolls in the Toter: I have the copy 
of one here, and the Number and Roll of many more. 

T he precedent ſhewn to his Lordſhip was this : 


Ex Rol. clauſ. de Anno Regni Regis Ed. III. XI. parte prima, membr. 28. 


De Delilerand. Ric. Monyword d priſona. 


REX Seneſcallo & Mareſcallo Hoſpitii noſtri, ſalutem ; cum Ric. Mony- 

word, in Priſona Mariſcallæ noſtræ per præceptum noſtrum, pro 
quibuſdam tranſgreſſionibus & contemptibus nobis factis ut dicitur deten- 
tus, exiſtat ſub cuſtodia Janitoris noſtri, &c. Willicl. Stury, Chivalier, Tho. 
Pride, de Comitat. Salap. Oliverius de Bourdeaux, de Com. Berk, Andreas 
Aubray, Fohannes Piſſelan, & Petrus Fan, de London, coram nobis in Cancel- 
laria noftra, perſonaliter conflituti manuceperunt prediftum Richard. viz. quili= 
bet eorum corpus pro corpore habere coram nobis, vel Juſticiariis noſiris, aut con- 
filio neftro, guandocung; & ubicung; voluerimus ad mandatum naſtrum ad ftand. 
rect. de tranſgreſſionibus & contemptibus & aliis exceſſibus quibuſeung; unde indie- 
tatus vel reſiatus eft, & quod bene & fideliter erga nos, & populum naſtrum, de 
cetero ſe gerit, vobis mandamus, quod prefatum Richard. a Priſi p! adifta, ſi ea 
occaſione, & non alia, detineatur, in eadem deliberari faciatis, per manucaptionent 


| ſupradittam. 


Tele Rege apud Weſtmonaſt, decimo nono die Martii, Per iſtum Rege. 
Convenit cum Records, Laur. Halſted, Deput. Algernon May, militis. 


The Note of the Number and Roll of ſeveral Writs of Main- prixe, up- 
on ſurety put into Chancery, ſhewn to his Lordſhip, was this : 
2 Ed. III. part. 1. To the Conſtable of the Tower, to deliver Jahn Brie. 
2 Ed. III. part 1. mem. 29. To the Conſtable of the Fower, to deliver 
Bernard Pouch. 
2 Ed. III. part. 1. mem. 28. To the Conſtable of the Tower, to deliver 
Henry Compton, Teſte 26 Marti. 
E:dem Rot. 23, To the Conſtable of the Tower, to deliver i de 1/4f- 
ſenham. "Teſte 18 Aprilis. | 
44 Ed. III. part 1. mem. 6. cuſted. Foreſt. For delivery of ſeveral perſous 
committed for hunting in Foreſts ſince the Stat. 28. Ed. III. cap. 9. 
Eodem Rot, mem. 10, The like. Teſte 20 Aug. 
Ladem Rot. mem. 17, The like, 
Eodem Rot. mem. 25. The like for Mill. de Clark, 
3 Rich, II. mem. 3. To the Sheriff of Lond,n, to deliver N.ch. de Swe- 
der ton and fohn Deze. Teſte 5 December, ; 
Lodem Kot. mem. 22. To the Juſtices of North Males, to deliver Ll:yd. 


Lord Chan, One precedent of diſcretion is worth a thotiſand of theſe 
precedents, ; 

His Lordſhip read the precedent, and obſerving it to bear Teſte the 19th 
day of March, which could never be in Term, aſked, When it was return- 
able? and ſaid, it muſt be returnable in ſome Court at Meſiminſter. 

Coun. This precedent hath no return, neither doth the nature of the 
Writ in this caſe require one ; for it is only a mandate to the Gaoler, to ſet 
him at liberty upon ſureties firſt taken in Chancery for his appearance he- 
fore the Juſtices; which Juſtices, and the time of his appearance, I ſup- 
poſe, are to be named in the Recognizance. 

Lord Chan. Whether there ought to be a return, is the queſtion; beſides, 
this is a Writ directed immediately to the Marſhal of the Houſhold, and is 
a different caſe. 

Coun. With ſubmiſſion to your Lordſhip, it makes no difference who is 
the Gaoler; and thoſe I have given your Lordſhip the Number and Roll 
of, are to ſeveral Gaolers, 


Then PFitzherbert's Nat. Brevium was ſhewn to his Lordſhip, and upon 
reading the words there, Ja man be impriſoned by the King's commiſſion, &c. 
his Lordſhip ſaid, That it was intended of one impriſoned by virtue of a 
Commiſſion out of Chancery, 


Coun. T humbly preſume, that is not the ſenſe of the Book ; the prece- 
dents I have ſhewn your Lordſhip ſeem to interpret it, and are upon other 
Comments; and Fitzberbert, in his Abridgement, Tit. Main-prize, pl. 23, 
Cites a Book-caſe, that ſhews this to have been a courſe in the Chanccry ; 
but we ſubmit it to your Lordſhip's judgment. 

Lord Chan, A little ſubmiſſion in a proper place will do, but he hath a 
mind to come out with a high hand, 

Coun, He has a mind to be diſcharged by law, as the warrant for his 
commitment directs, 

Lord Chan, I am not to controul any Act of the Privy-Council. 


C:un, At the Jaſt motion for a Habeas C:rpus, your Lordfhip was pleeſcd | 


to ſay, That though that was not a proper method for Mr, Fenkes to ob- 
tain his liberty by, yet there was one: and upon that encouragement from 
your Lordſhip, ſearch has been made, and this courſe we have now taken, 
found to have been the ancient courſe ; and we did preſume, the ſame that 
your Lordſhip meant, | 

Lord Chan, You have uſed a great deal of induſtry to miſs the right way. 
Your preccdents of Edu. III. and Rich. II. (three hundred years old) 100 
conſider of till next Term. Upon which agfwer, Mr. 7 
withdrew, * 

Now the plenty of precedents proved as great a fault as want of them did 
before; and their Age, which uſed to add to their authority, and give them 
a greater reſpect, made them contemned. Such always is the ſucceſs, 
where /lat pro rations vs untas. In the afternoon, the Secretary that firſt 
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the next derm, he wWas pfeaſed to carry them and the Petition to the Privy- 
he particulars are not 
ef what paſſed: 
His Lordſhip acquainted the Board with t that had been 
made to him; and moved, that the Petition mig 
was read, his Lordſhip told them, that it had ſom 
deſired that the Attorney-General might give his opthion. Mr. Attorney 
told him, if it were law, his Lordſhip ought to grant it; if it were not 


law, then to deny it; if it were of ſuch difficulty as he could not ſatisfy 


himſelf, that then he ſhould adviſe with the Judges. | | 

His Lordſhip then moved for an order of Council for his direction in 
the matter; to which ſome of the Lordpreplied, That they were a Court 
of State, and not of Law, and that it did belong to him, as Lord Chan- 
cellor, to inform them of matters of law: Thereupon his Lordſhip, clap- 


ping his hands to his breaſt, ſaid, I thank God I have courage enough to 


ſerye his Majeſty. | ; 
About the latter end of July, ſome of Mr. Jenkes's friends attended his 
Lordſhip again, and offered him bail; inſiſting upon the Writ of Main- 
ritt as the ſubject's right; alledging to his Lordſhip the hazards that his 
fiealth, his family, and his trade were expoſed to by his confinement. His 
Lordſhip aſked ow, why they had not petitioned the King and Council? 
and told them, if Mr. Fenkes thought it better to lie in priſon and com- 
plain, than petition and be bailed, he might do as he — : 
"They told him they had tendered bail to Mr. ecretary Williamſon, 
whs promiſed them to move the King in Council in it: But when the 
reminded him of it upon the next Council-day, he was pleafed to excuſe 
himfelf.” His Lordſhip toldt hem, he never heard they had tender'd bail; 
but et e Writ of Main-prize-was forgotten in all his anſwer. 

” then told him, that the general report was, that the King and 
CYuntil had referred it to his Lordſhip; but his Lordſhip would take no 
notice of that likewiſe, but ſaid, the King would adviſe with the Judges 
when they came to Town. His Lordſhip withdrew from them; and they 
left word with his Secretary, That Mr. Fenkes looked upon himſelf to be 
his Lordſhip's Prifoner. | 

On the — of Auguſt, Mr. 2 friends went again to my Lord Chan- 
cellor's; but his Secretary told them, his Lordſhip could not be ſpoke with. 

They prevailed with his Secretary to go up to him, and remind his 
Lordfhip of his laſt anfwer of adviſing with the Judges; and tell him, that 
ſeveral of the Judges had been in Town, and they did now defire his 
Lotdfhip's Refoulution. | 

The Secretary at his return told them, that as ſoon as he began to men- 
tion © bukinefs; his Lordſhip fell into a fit of the Stone ; but when that 


Fenket in a diſſenbled confaon; and 


y with him it he hd it not ; Thathe bas: | 
it; ang deſtred that be might have it, 


3 


was over, he would mention it to him. About two hours after, they re- 


turned j and the Secretary being abſent, another of his Lordſhip's ſervants 
came to them, and told them that his Lordſhip was not well, and could 
not ws ur with; but had ordered him to tell them, that Mr. Fenkes 


might adviſe with his Counſel what was fit to be done, for he was none of 


bis Counſel; and if he would petition the King and Council, he might; 


the like caſe: And this only for watery a lawfu 


& 


and that That was his anſwer. . 
On the 11th of Auguſt, being the laſt Council-day that was to be before 


the 3d'of October, Mr. Fenkes thought fit _ to tender bail to the Cqun- 
cil; and that the Lord Chancellor, who diſowned all knowledge of his 
doing fo before, and that the whole Council might know of it, he ſent 
this Letter by his bail to the Lord Privy-Seal, then Preſident of the Coun- 


cit, which was publicky read. 


My Lord, | 
40 Have been impriſoned ſince the 28th of Faure, to my great loſs, 
% charge, and prejudice of my health. I have hitherto been deni- 
« ed bail, Habeas Corpus, and the Writ of Main-prixe; which I am in- 


&« formed, were never before denied to any of his a 0; te I in 
Court, and in a 


„ quiet and peaceable manner, that which I did believe to be for his Ma- 
6 jelty's ſervice, and the good of the City and Kingdom, and the preſer- 
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cc. very much oblige e bt 2 
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This Letter was by ſome improved into a Petition; and when they had 
How it that name, (tho that as the only thing wanting fo pleaſe the Lord 

hancellor) yet it could not procure the acceptance of bail; but the method 
propoſed by his Lordſhip, proved as ineffectual as thoſe that were demand- 
ed of _ The Lord Chancellor's Reſolutions being ſufficiently; diſco- 
vered, Mr. Fenkes's friends forbore-all farther ſollicitation of his Lordſhip, 
and made freſn application to the Lord Chicf- Juſtice Rainsford, on Au- 
guſt 18, then juſt returned from the Circuit. | = 


The time of Seſſions at the Old- Baile drawing, on, they cauſed ty o 
Writs of Habeas Corpus to be made (the common cout fe of removing pri- 
ſoners from one Gaol to another); one, ad deliberandum, directed to the 
Keeper at the Gate-houſe ; and the other, ad recipiendum, directed to the 
Sheriffs of London, and deſired his Lordſhip to ſign them, that Mr. Fenkes 
might be removed and 1 to trial; for that the Keeper of the Gate- 
houſe not ealendaring any State-Priſoner, (as he called him) at the & f- 


ſions for Meſiminſter, he might lie there all his life-time without trial, 


which no ſubject ought to do. His Lordſhip excuſed. himſelf upon his 
late return to Town, which had not yet aftorded him leiſure to adviſe; 
and ſent them to the Attorney-General, to know whether he were ready 
for a trial, before he would give then in anſwers: n. 

Mr. Attorney, upon their coming to him, very worthily told them, 
That he had no order in it, but that he would not oppoſe the granting of thoſe 
Writs : adding, God forbid but that the Law ſhould have its due courſe. 

They returned to the Lord Chief - Juſtice with this anſwer, and offered 
to make oath that it was Mr. Attorney's anſwer; but he would give cre- 
dit to nothing, but a note under Mr, Attorney's own hand. They told 
him, it was hard that a man ſhould lie in priſon, who was willing to 
bring himſelf upon trial; that Writs of this nature were every day grant- 
ed, and did preſume, could not reaſonably be denied. His Lordihip an- 
ſwered, he would know whether Mr. Attorney were ready for a trial. 
They replied, That they did not know when Mr. Attorney would be rea- 
dy, and Mr. Jentes muſt ſtay for his Trial till then. | 


They then moved his Lordſhip, as they had done formerly, That he 5 


would grant a Habeas Corpus to bring him before his Lordſhip, and that 
he would accept of ſubſtantial Citizens for bail, who ſhould render him 
whenſoever Mr. Attorney ſhould call for him ; alledging, that ſuch Writs 
had been frequently granted by the Lord Chief-Juſtice Keeling, and one 
of the now Juſtices of the King's-Bench.* 2 85 
His Lordſhip returned, That he did not doubt the ſecurity they ſhould 
offer him; but he had never granted ſuch a Writ, and he knew not upon 
what authority others had done it: And in ſhort, refuſed to grant either 
that or the other Writs. | | 
After all theſe denials of right, Mr. Zenkes reſolved to fit ſtill, with the 
ſatis faction, that his ill ſucceſs was not. imputable to the injuſtice of his 
cauſe z but to the pleaſure or fear of thoſe that had the power of mak- 
ing it otherwiſe : And with patience to expect it till the Term ſhould ſet 
open the priſon-doors ; which will not brook the denial of a Habeas Cor- 
as, tho? a long Vacation muſt. | 
No further addreſs was therefore made to either of their Lordſhips z but 


themſelves, after they had taken the pleaſure of a him, were pleaſed 


to condeſcend to intercede for him: for as we heard, by very credible in- 
formation, the Lord Chief - Juſtice went to the Lord Chancellor and told 
him, “ That the Writs demanded of him, were according to Law, and 
„could not be denied; and that he had only taken time till he had ac- 
„ quainted his Lordſhip with it.“ iy 
The Lord Chancellor directed him to the Lord Treaſurer for further 
advice ; who ſent him to the King. As ſoon as his Majeſty underſtood, 
that what was demanded was the ſubjeR's right, he immediately com- 
manded that the laws ſhould have their due courſe, which their Lordſhips 
had ſtopped : And accordingly he was bailed. * 


[He was afterwards, in 1683, tried with Thomas Pilkington, Henry Cor- 
niſh, Eſqrs. and others, for a Riot at Guildball, and ñ̃ned 300 marks. 
See State-Trials, Vol. III. p. 541. D? 


1 
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XXXIII. Articles of High Miſdemeanours, humbly offered and preſented to the Conſideration of 


his moſt Sacred Majeſty, and his moſt Honourable Privy-Council, againſt Sir WILLI IAM Scroccs, 
Lord Chief- Juſtice of the King's-Bench; - exhibited by Dr. Oates, and Captain Bedlow, 


31 Car, II. 
; gy + HAT the ſaid Lord Chief- Juſtice, "contrary to his oath, 
„ the duty of his place, in contempt of the King, his Crown 
4 at and Dignity, did ſet at liberty ſeveral perſons accuſed up- 
en aath before him of High-Treaſon, without their being ever tried, or 
otherwiſe acquitted ; as namely, the Lord Brudenell, &c. | 

II. That at the Trial of Sir George Wateman and others at the 


= 


Seſſions-Houſe in the Old-Bazley, for High-Treafon, the ſaid Lord 


Chief- Juſtice (according to the Dignity of his place) managing 
the faid Trial, did brow-beat and curb Dr. Titus Oates and Mr. 
William Bedlow, two of the principal Witneſſes for the King in 
that caſe; and encourage the ; th impannelled and ſworn to try the 
malefaRors, againſt the faid witneſſes, by his publickly ſpeaking 1 

| | | an 
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: -hely and abuſively againſt them and their. evidence, and the miſrepeat- 
e owning 8 80 755 of theit oVidehce; whereby the — 
indicted were by the laid Ju Auitte then 
che, d ful 7 Gravel by the ſaid witneſſes s. | 
III. Jt the faid Lord Chief-Juſtice, after the Trial of the ſaid Sir 
Grits Wateman, «nd others for High-Treafon, as aforeſaid,” in the fur- 
vols of the ſaid Dr. Titus Oates, and Mr. William | Bedlow, and in 
theit great diſparagement ſpeaking of them; faid; that before the Trial 
of Sir Gearge Wateman' (meaning the aforeſaid Trial) the witneſſes 
(meatling the aforzſaid Dr. Titus Oates, and the ſaid Mr. William Bed- 
law) were to be believed; but that at and after the ſaid Trial, they were 


- 
2 4 


not to be believed by him, nor ſhould not be believed by him; or to that 


er effect. A SACS r 

p IV. That the ſaid Lord Chief-Juſtice, by reaſon of his office, hath 
taken upon him the power to oppreſs by impriſonment, his Majeſty's 
loyal ſubjects; namely, Hlemy Care, for writing and cauſing to be 
2 — divers ſingle-ſheet Books in Engliſb, called The Packet of Advice 


ren Rome; for the information and diſcovery of the idolatrous errors 


and impfeties of the Remb Church, to his Majeſty's loyal and obedient 
Proteſtant Subjects 90 this cohjuncture of time yery uſeful): although 
the ſaid Lord Chief - Juſtice neither did, nor could alledge or charge the 
ſaid Care with any thing contained in the ſaid Book, that was any ways 
criminal or derogatory to his Majeſty's Laws, Crown or Dignity; and 
refuſed to take _ good Bail for him, though offered; and afterwards 
Jeſs bail taken for him upon his Habear Corpus in Court; but by the ſaid 
Lord Chief-Tuftice's means, he was continued bound all the Term to his 
good” behaviour; and at the end thereof until the next Term ; although 
no” particular crime Was, or could be proved againſt or laid to his 
et 0 hehe Ba RO 

VI That to the great oppreſſion of his Majeſty's loyal Subjects, the 
ſaid Lord'Chief-Juftice, contrary to Law, and in manifeſt breach of his 
oath,” "hath; without any reaſonable cauſe, impriſoned a Feme-Covert, 
and divers others his Majeſty's ſaid Subjects, and refuſed to take bail, 
though tendered, and the matter bailable, as in the caſe of Mrs. Jane Cur- 
tis, Mr. Frarcis Smith, Sc. 

VI. That the ſaid Lord Chief-Juſtice is very much addicted to ſwear- 


- 


ing and curſing in his common diſcourſe; and to drink to exceſs, to the | 


great diſparagement of the dignity and gravity of his ſaid place. He did 
in his common diſcourſe at dinner at a Gentleman's houſe of Quality, 
publickly and openly uſe and utter many oaths and curſes, and there drank 
to exceſs. ; 

VII. That Charles Price being accuſed upon oath, before the ſaid Lord 
Chief- Juſtice, to be a Popiſb Pricſt and Jeſuit, and impriſoned for the 


ſame, and alſo divers other perſons accuſed upon oath for High-Treaſon; 


as namely, Sir Francis Mannoch, Richard Vaughan, Eſq. and Daniel A.- 
thur, Merchant; the faid Lord Chief- Juſtice ſet them at large upon bail, 
without conſulting his Majeſty's Counſel, or his witneſſes, and againſt 


their conſent ; divers of which perſons have not ſince appeared, but have 


forfeited their recognizances, and the perſons not to be found. 

VIII. That the ſaid Lord Chief- juſtice, to the great diſcouragement 
of his Majeſty's loyal Proteſtant Subjects ; to the manifeſt encouragement 
of the Roman Catholick Subjects; when information hath been duly and 
legally given to him of the abode, or perſon of a Popiſh Prieſt or Jeſuit, 
and a warrant deſired from him to take or ſearch for ſuch Prieſts or Je- 
ſuits, he hath in a ſlightiag and ſcornful manner refuſed the ſame, and 
bid the Informer go to Sir Milliam Maller, who buſted himſelf in ſuch 
matters mainly. 

IX. That the Trial of Knox and Lane, at the Bar of the King's-Bench 
Court for their miſdemeanours, in endeavouring to take away the credit 
of Dr. Titus Oates, and Mr William Bedlow, two of the principal witneſ- 
ſes for his Majeſty, in the proving of the Conſpiracy and Conſpirators 
againſt his Majeſty's Liſe, and Government of theſe Kingdoms of Eng- 
land, Scotland, and Ireland, the deſtruction of the Proteſtants and Pro- 
teſtant Religion, and-introducing and ſettling of Popery there; although 
the evidence was ſo full and clear againſt them, that the Jury found them 
guilty without going from the bar; yet the ſaid Lord Chiet-Juſtice, in 
further diſcouragement and diſparaging the evidence of the ſaid Dr. Titus 
Oates, and Mr. William Bediow, would not, nor did not give any charge 
to the Jury therein, but roſe up ſuddenly, after the evidence cloſed by 
the Counſel, and left the ſaid Court abruptly, before the ſaid Jury had 
given in their verdict. 

X. That the ſaid Lord Chicf-Juſtice, knowing that one William O/- 
born was in the conſpiracy and contrivance with the ſaid Knox and Lane, 
in the laſt article mentioned, to take away the credit of the ſaid Dr. Titus 
Oates, and Mr. Millium Bedlow ; and knowing the ſaid Dr. Titus Oates, and 
Mr. William Bedlow, to be material witneſſes for his Majeſty, in provin 
of the conſpiracy and conſpirators, in the ſaid Jaft article mentioned, . 
had been ſo againſt ſeveral of the ſaid conſpirators that had been tried, 
and were to be ſo againſt ſeveral others of the ſaid conſpirators that were 
impeached or accuſed for the ſaid High-Treaſon, and were to be tried 
for the ſame; and knowing the ſaid William Osb:rn had been detected 
before the Lords in Parliament fſembled, for his ſaid conſpiracy and con- 
trivance with the ſaid Knox and Lane; and that _ his own oath, there- 
upon denying the fact in their ſaid conſpiracy and contrivance to be true: 

et out of his malice to the ſaid Dr. Titus Oates, and Mr. William Bed- 
and as much as in him lay to endeayour the diſparagement, if not 
the ſuppreſſing of the further diſcovery of that helliſh and damnable plot; 
the ſaid Lord Chief-Juſtice, without the knowledge, conſent or approba- 
tion of his Majeſty, or any of his learned Counſel in the Law, or the ſaid 
Dr. Titus Oates, or Mr. William Bedino; did voluntarily give the ſaid 
Osborn liberty to make an affidavit before him upon oath, of the truth of 
the ſaid fact, he had before, as aforeſaid, denied upon his oath ; with 
Intent that the ſame might be made uſe of againſt the ſaid Dr. Titus Oates, 


33. Aten apainf Sir. William Scrogas. 


the faid Jury oy of the fact then charged againſt 


— 


| (478) 


IEEDSS :? 


and Mr. Filliam Bedlow, to their diſparagement, and he apparent prog 
dice of his Majeſty, againſt the ſaid.confpiratots, in the faid High-Treaſon. 
XI. That he manitelt 
nion of the evidence of the ſaid Dr. Titus Oates, arid Mr. IVilliam Beako, 
in the preſence of his moſt ſacred, Majefty, and the 198 Honourable the 
Lords and others of his Majeſty's moſt H 


| T21gh- T reator 
faid Lord Chief- Juſtice, to manifeſt;his ſighting opi- 


onourable Privy-Couneil; did 
dare to ſay, that he had. thought, that Dr. Titus Oates, and Mr: William 
Bedlew, ph — had an accuſation. ready againſt any bod. 
XII. That at the affize holden at Monmouth laſt, the ſaid Lord Chief - 
Juſtice, in the preſence of ſeveral. Juſtices of the Peace for the ſaid County, 
did ſay to Mr. //il{iam Bedloto, that he did believe in his con feience, that 
Richard Langhern, whom he condemned, died wrongfully, to, the great 
diſparagement of his Majeſty's Crown and Dignity, the Juſtice of the 
Court, the Jury and Evidence. | ee ee 
XIII. That the ſaid Lord Chief- Juſtice, contrary to the dighity of his 
place, did make merchandize of the Trials of certain Prieſts to be tried in 
Staffordſhire, and took twenty guineas in earneſt; then fold the ſaid 
Trials to other perſons, refuſing to return the ſaid twenty guineas to thoſe 
from whom he had received. them. And furthermore, before. the Trial” 
of Sir George IVakeman ; he the ſaid Lord Chict- Juſtice did bargain witf 
two Bookſellers for one hundred and fifty guineas, for them to print the 
Trials; and in cafe they would not lay down the money before he went 
into the Court, he would not go into the Court, but would go into the 
Country: and if the ſaid Trial, by reaſon of its length, could not be 
finiſned in one day, he would have a hundred guineas more, or to that 


very effect. x 


The Anſwer of Sir William Scroggs, Knt. Lord Chief: Juſtice of 
the King*s-Bench, to the Articles of Mr. Titus Oates, and Mr. 
William Bedlow, 

I. T0 the firſt he ſaith, that the Lord Brudenel! was bailed by the Court 

of King's-Bench in open Court, and afterwards by the Court diſ- 
charged; with this, that Wiliam Bedlow did importune the gee the 

Lord W:ftmiriand to get the ſaid Lord Brudenell diſcharged, Rules of 


| for that he had nothing to ſay againſt him, as he ſaid to the Court. 


Lord W:/tmerland. | 

IT. To the ſecond, he faith, That as to his omitting or miſrepeating 
the evidence at Sir George Wakeman's Trial, it is a reflection upon the 
whole Court to ſuppoſe it true, and that they ſhould let it paſs. But he 
ſaith, that Mr. Oates being aſked at that Trial, why he did not charge Sir 
George Mateman at the Council-Table with a letter under his own hand 
nay mer: the death of the King? He anſwered, He did not know but 
that he did: to which it was replied, It is plain he did not; for then the 
Council would have committed him. To which Mr. Cates replied, That 
that Council would commit nobody for the plot; which might be the 
cauſe of the miſdemeanour of frowning in the articles mentioned. 

III. To the third, he faith, he doth not remember that ever he ex- 
preſſed much concerning their credit before their Trial; but that there 
wete ſome paſſages at that Trial which gave him great cauſe of doubt: 
which he hopes he might do, without making it an article of miſde- 
meanour, | | 1 

IV. and V. To the fourth and fifth, he ſaith, That the perſons in 
the articles mentioned, were committed by him for publiſhing ſeveral 
libellous and ſcandalous papers, which were proved againſt them upon 
oath : which commitments, even of a Feme-Covert alſo, notwithſtanding 
Mr. Oates and Mr. Bedlow's ſkill, were according to Law : mough there 
is no Law for theſe perſons to call me to account for judicial acts done 
upon other men. t | 

VI. To the ſixth, which is an inſolent ſcandal, he referreth himſelf to 
the teſtimony of that Gentleman of Quality, whoeyer he be. 3 

VII. To the ſeventh, he ſaith, That the perſons in this article were 
bailed and diſcharged by the Court, where the Attorney-General was firſt 
called; but indeed Mr. Oates and Mr. Bedlou's conſent was not aſked. 

VIII. To the eighth, he ſaith, he conceives himſelf not obliged to do 
all the buſineſs that Juſtices of the Peace may do; and though without 
an offence he might have given ſuch an anſwer as is mentioned, yet he 
did not, but a ſervant of his did, 

IX. To the ninth, he ſaith, That when the cauſe was tried, he told 
the Jury the matter was plain; and ſo did the reſt of the Court; upon 
which he went away, without any compliment to Mr. Oates, to try cauſes 
in London. | 

X. To the tenth, he ſaith, That Osborn made only two affidavits be- 
fore him: the ſubſtance of one was, that one Botoring, a ſervant to Mr. 
Oates, had ſaid, that he had heard Mr. Oates ſay, that the Kingdom of 
England would never flouriſh, until it became elective, and the Kings 
choſen by the People. The other affidavit was when he was ſent to him 
by an order of Council to be examined; wherein amongſt other things 
he ſwears, that though at the Trial of Anox and Lane, it was aſked where 
Oslorn was, and Mr. Oates's Counſel anſwered, that he was fled; yet 
Osborn ſwears, that he at that time was at his father's houſe in the coun- 
try, and that Mr. Oates knew eit; that he took his leave of him the day 
before he went, and told whither he went, and ſaw a letter wrote by Mr. 
Oates to his father to ſend for him. Notwithſtanding it was carried at the 
Trial, as if he had been fled no man knew whither ; ſo that the affidavit 
which the article chargeth me for permitting to be made, was not ſworn 
before me. 

XI. He ſaith, it is more to be wondered how Mr. Oates ſhould dare to 
charge that as an article of miſdemeanour, which was ſaid in the King's 
preſence, and yet repeated falſe too. | | 

XII. That at Monmouth Affizes he did tell Mr. Bed/ow, that he was 
more unſatisfied about Mr. Langhorn's Trial then all the reſt ; and the ra- 
ther, for that he was credibly informed fince the Trial, that Mr. Lang- 
harn's ſtudy was ſo ſituated, that he that walked in his Chamber 


Sir Francis Minuiugton in his Speech in the Parliament, 1680, printed in the Faithful Regiſter, or, the Debates of the Houſe of Commons, in four ſevercl Parliaments, ſays, at 
Wakemanr's Trial, thoſe perſons who at former Trials had been treated with that reſpect that is due to the King's Evidence, and whoſe Credit and Reputation had flood 
clear without exception in all other Trials, were now not only brow-beaten, but their Evidence preſented to the Jury as doubtful and not to be depended on, and fo at 
all other Trials of Papiſts from that time forward. By which many of the greateſt offenders were quitted and cleared as to the Plot, and thoſe that were brought for de- 
faming the King's Evidence, and ſuborning Witneſſes, in order thereto, very kindly treated, and diſcharged with eaſy ſentences, eſpecially if Papiſts; but if Proteſtants, 
though only for printing or vending ſome unlicenſed Book, were impriſoned and largely fined. But I beg leave to particularize in the caſe of one Care, who was indicted 
for-printinz a Weekly intelligence, called The Packet af Advice from Rome, or the Hiſtory of Popery. This man had a ſtrange knack of writing extravtdinary well upon that 
ſubject, and that Paper was by moſt perſons thought not only very ingenious, but alfa very uſeful at this time for the information of the people, becauſe it laid open very 
intelligihly the errors and cheats of that Church. However, upon an information given to the Court of King's-Bench againſt this Care, this Rule was made; 

Ordinutum eff, quod Liber intitulat. The Weekly Packet, &c. non ulterius imprimatur, vel publicetur per aliguam perſanam quameungque, Per Cur. 

I think it aznounts to little Icfs than a total prohibition of priuting any thing againſt Popery. 


could 
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could not ſee Mr. Langbern write in bis ſtudy : which was Mr. Badu 
| evidence.” n (et: 20 Tk: elke THE po HEN 1 * Win 2 1 ts 2s 1 

III. He faiths the matter complainediof is à mere conttatt᷑ with other 
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XIV. Proceedings againſt Sir WILLIAM SCROGGS, . Knt. Lord Chief-fuſtice of the King's: 


* Mos 
ww _— 


n e 3. 1680. . time to little purpoſe. Therefore I ſecond the motion that hath deen 
e ale eee i wot | | made for a Vote, to declare the ſenſe of the Houſe as to the diſcharging of 
Several Perſons were examined in the Houfe of Commons about the diſ. Grand-Juries, and for referring the further examination to a Committee. 
miffing of a Grand- Jury in Middleſex. After which, ſeveral Mr. $44 THORN en IE AR 
Meinber: of the Houſe ſpoke as follows ; viz. | | nai PPE een 


Mr. Speaker, Sir, the buſineſs of this debate is 2 great inſtance of our 
. q | | . ſick and lan niſhing condition. As our Ships, Forts, and Caſtles are for 
9 2 Sir William Jane. : Ie, ©SS GE, Bugs Frys: ry apo th 
he c dis N 8 : | 1 ji | ſecuring us from the danger of our Enemies from abroad; ſo oim Ea. from 
IR. Speaker, Sir, the preſervation of the Government in general, as | our enemies at home; and if committed to ſuch perſons as will turn their 
2 well as our particular ſafeties, have a dependance upon the matter | ſtrength upon us, are equally dangerous. Sir, Me all know how the Co- 
that is now before you, in which there are ſo many miſcarriages fo com- vernment of Scotland hath been quite altered fince his Majeſty's Reflauration, by 
age” rs as there ariſeth ſome difficulty how to examine them. I cannot | ſome Laws made there; pray let us have a care that ours be not alti rad by the cor- 
ut obſerve, how the Proclamation is here again mentioned; by which | rupt proceedings of Fudges, Iiſi we be reduced to the ſame weak condition of eſerid 
you;may;concluge,.: there lieth a great weight upon the people's right to | ing ourſelves againſt Popery and arbitrary Government here, that they are there. 
petition by means thereof, and that the beſt way to remove it, is to find out | If Judges can thus prevent the penaltics of the Law, by diſcharging Grand- 
the:adviſers and contrivers of that Proclamation, in order to proceed againſt Juries before they have made their preſentments, and can ke Love by. 
them according to their deſerts. Without which, what you have done in their Rules of Court, I think the Government may ſoon be ſubverte#; 
aſlegzing:the;Right of Petitioning, will remain with ſome doubt; and thoſe and therefore, that it is high time for this Houſe to ſpeak with thoſe Gentle- 
that aduiſed the 2 to the people, that it is ſeditious to petition | men; In former times ſeveral. Judges have been impeached, and hanged 
the K ing: without that chaſtiſement they deſerve. And therefore, I hum- | too, for leſs crimes than theſe ; 204 Be reaſon was, becauſe they had broke 


| bly conceive, you will do well to confider of it as ſoon as 200 can. It is | the Ling » oath as well as their own. Tf what hath been ſaid of fome'of 


not ſtrange, that the Proclamation ſhould be made uſe of with Country | theſe Judges be fully proved, they ſhall not want my Vote to inflict on 
Gentlemen, to get abhorrers to petitioning, ſeeing the Judges themſelves | them the We chaſtiſement. The truth is, Sir, I know not how the ill 
haug made uſe of it to that purpole. ,,, They ſhould have known, that though a | conſequences we juſtly fear from Judges, can be prevented, as long as they 
Proclamation might be of great uſe, to intimate the obſervation of a Law, yet that | are made durante beneplacito, and have fach dependencies as they have. But 
it had never been uſed inſtead of a Law. But yet I do not admire ſo much at this muſt be a work of time: in order to remedy our preſent grievatices, 
this as I do at the diſcharge of the Grand / ury, before they bad finiſhed | let us paſs a Vote upon this buſineſs of diſcharging Grand- Juries, and that 


' their preſentments. It tends /o much to the ſubverſion of the eflabliſhed Laws it may be penn'd as the caſe deſerves. If you pleafe, let it be drawn up by 


of this Land, that I dare pronounce, that all the Laws you have already, and all | a Committee, that may withdraw for that . 
4. can make, will ſignify nothing againſt any great man, unleſs you can reme- | appointed to examine the miſcarriage of the Judges. bes 
dy it for the future. I abſerve, there were two reaſons why this Grand- Jury e tons | 
were ſo extrajudicially diſcharged ; one, becauſe they would otherwiſe have Mix. H. Powell. ee LY 
preſented the Duke of Yori for a Papiſt; the other, becauſe oy preſented Mr. Speaker, Sir, I would beg leave to obſerve to you, becauſe I think 
a Petition to be deliver'd to the King for the fitting of the Parliament, | it may be neceſſary to be conſidered by your Committee, what an opinion 
which they ſaid it was not their buſineſs to deliver. Fhough I cannot but | was given not long ſince by ſome of theſe Judges about Printing; which 
obſerve, how upon other occaſions they did receive Petitions, and deliver- | was, that 9 of News might be prohibited by Law; and accordingly 
ed them to the King; and all the difference was, that the Petitions ſo delivered | a Proclamation iſſued out. I will not take on me to cenſure the opinion as 
were againſt ſittings of Parliaments. The truth is, I cannot much condemn illegal, but leave it to your further conſideration. But I remember there «is 
them for it; for if they were guilty of ſuch crimes as the witneſſes have | a conſultation held by the Judges a little before, and they gave their opinion, that 
this day given you information of, I think they had no reaſon to further | they knew not of any way to prevent Printing by Law, becauſe the A for that 
Petitions for the ſitting of a Parliament. But, Sir, this buſineſs will need | purpoſe was 2 1e Upen which, ſome Fudges were put out, and new ones put 


a further Information, and therefore, I humbly pray it may be referred to | in, and then this other opinion was given. Theſe things are worthy of a ſe- 
a Committee, | | rious examination: for if Treaſurers may raiſe money by ſhutting up the 


Sir Ma 1 | Exchequer, borrowing of the Bankers, or retrenchments, and the Judges 
, 1 8 85 make new Laws by an ill conſtruction, or an ill execution of the old ones; 


Ar. Speaker, Sir, I think we are come to the old times again, Men the | I conclude, that Parliaments will ſoon be found uſeleſs, and the liberty of 


Fudges pretended they had a rule of Government, as well as a rule of Law; and the people an inconvenience to the Government. And therefore, I think, 
they have acted accordingly. If they did never read Magna Charta, I think Sir, you have been well moved to endeavour to paſs your cenſure on ſome 
they are not fit to be Judges; if they have read Magna Charta, and do thus | of theſe illegal proceedings by a Vote, and to refer the farther conſidera- 
ſo contrary, wy 1 a "row Fant, To diſcharge Grand-Ju- tion to a Committee. | | 
ries of purpoſe to diſappoint them of making their preſentments, is to de- | : 
prive tho Subject of the greateſt benefit and Ties the Law hath provid- | Sir Francis Win 2 l 
ed for them, ¶ the Judges, inſtead acting by Law, ſhall be acted by their Mr. Speaker, In the front of Magna Charta it is ſaid, Null neg abi, 
ambition, and endeavour to get premottons rather by worſhipping the rifing Sun, null! deferemus Fuftitiam ; we will defer or deny Juſtice to no man: to this 
than by doing Fuftice, this Nation will ſoon be reduced to a miſerable con- the King is ſworn, and with this the Judges are entruſted by their Oaths. 
dition. Suppoſe that after the diſcharge of this Grand-Jury, ſome Perſon | I admire what they can ſay for themſelves : if they have not read this Law, 
had offered to preſent ſome Murder, Treaſon, or other capital crime, for | they are not fit to fit upon the Bench; and if they have, I had almoſt ſaid, 
want of the Grand-Jury, there would have been a failure of Juſtice, As | they deferve to Joſe their heads. | Sy © 
faults committed by Judges are of more dangerous conſequence than others Mr. Speaker, ' he ſtate of this poor Nation is to be deplored, that in al- 
to the Public, ſo there do not want precedents of ſeverer chaſtiſements for | molt all ages, the Judges, who ought to be preſervers of the Laws, have en- 
them than for others. I humbly move you firſt to paſs a Vote upon this | deavour'd to deſtroy them; and that to pleaſe a Court- faction, they have by 
bulinef: of diſcharging Grand-Juries, and then to appoint a Committee to | treachery attempted to break the bonds aſunder of Magna Charta, the great 


examine the miſcarriages of the Judges in ////?min/ler-hall, and to report | treaſury of our peace, It was no ſooner paſs'd, but a Chief- Juſtice ( Hubert 
the ſame with all ſpeed to you. | | d: Burg) in that day, perſuades the King he was not bound by it, becauſe 


Mr 5 Titus he was under age, when it was paſs'd. But this ſort of infolence the next 


RE | Parliament reſented, to the ruin of the pernicious Chief - Juſtice. In the time 
Mr. Speaker, Sir, As it hath been obſerved that this buſineſs has ſome 


— 


of Richard II. an unthinking, diſſolute Prince, there were Judges that did 


reference to the Proclamation, ſo I believe there is ſomething of the plot in * inſinuate into the King, that the Parliament were only his creatures, and 
it too; and therefore, I think if this Plot do not go on, it will have the wort | pended on his will, and not on the fundamental conſtitutions of the 
luck that ever Plot had; ſeeing the Judges, as well as moſt other perſons in | Land; which treacherous advice proved the ruin of the King: and for 
2 places, have given it as much aſſiſtance as they could. But where- | which all thoſe evil Inſtruments were brought to Juſtice. In his late 
as foe have ſpoken ill of theſe Judges, I defire to ſpeak well of them in | Majeſty's time, his misfortunes were occaſioned chiefly by the corrup- 


onè thing: I am confident they have herein ſhewed themſelves grateful to tions of the Long Robe; his Judges by an extrajudicial opinion gave 
their bhenefaftors ; for I do believe that ſome of them were preferr'd to their | the King power to raiſe money upon an extraordinary oceaſion with- 
places of purpoſe, becauſe they ſnould do What they have done. Laws of | out Parliament, and made the King Judge. of | fuch occaſions : 
themfelves are but dead letters: unleſs you can ſecure the execution as well Charity prompts me to think they thought this a ſervice to the 
of thoſe you have already, as of thoſe you are now making, we ſhall ſpend | King, but the fad conſequences of it. may convince all mankind, 
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a e Dominion in theſe\Realms, is the wotſt of Treaſons; 
ecauſe whilſt it bears.the face of fctendſhip to the King, and deſigns to 
2 — never fails of the gontrary effect. 5 

The two e the Government, are Parliaments and Juries; 
it is this gives us the title of freeborn Engl;bmen, Fortay notion of free 
: Engliſhmen is this, that they $50 by Laws of their own making, and 
tried þy men of the ſame condition. with themſelves, _ The two reat and 
ih | bted * of the people, have been lately invaded by t e Judges 
that now fit in 


o 


' Law ; they have diſcountenanced and oppoled ſeveral legal Acts, that 


tendled to the ſitting of this honourable Houſe ; they have graſped the le- 


zillative Power into their own hands, as in that inſtance of Printing; 

Parliament was conſidering that matter, but they, in the interim, 
made their private opinion to be law, to ſuperſede the judgment of this 
Houſe : They have diſcharged Grand Jurics, on purpoſe to quell their 


ve preſented their opinion for the ſitting of this Parliament, they have 
in di en — at ele 8 and 0 2 they would be no meſ- 
ſengers to carry ſuch Petitions; and yet, in a few days after, have encou- 
raped all that would ſpit their venom againſt the Government: they have 
erved an ignorant and arbitrary. faction, and been the meſſengers of, 
abharrences to the King. $5 4 3401929: | L173] "MY ; 

Mr. Speaker, What we have now to do, is to load them with ſhame, 
who bid deſiance to the Law; they are guilty of crimes againſt Nature, 
againſt the King, againſt their Knowledge, and againſt Ne The 
whole frame of * doth loudly and daily petition to God their Cre- 
ator; and Kings, like God, may be addreſſed to in like manner, by pe- 
tition,, not command. They likewiſe knew, it was lawful to petition ;; 
ignorance; can be no Plea, and their knowledge aggravates their crimes ; 
the children unborn are — to curſe ſuch proceedings, for twas not 
Petitioning, but Parliaments they abhorred. The Atheiſt pleads againſt 
2 God, not that he diſbelieves a Days but would have it ſo, .Trefilian 
and Belknap were Judges too; their Learning gave them honour, but 
their Villainies made their exit by a Rope. The end of my motion 


therefore is, that we may addreſs. warmly to our Prince againſt them; let | 


us ſettle a Committee to enquire into their crimes, and not fail of Fong 
Juſtice upon them that have perverted it; let us purge the Fountain, and 
,, e Ge ep 
Then the Houſe agreed to the following Reſolutions, : 
Reſolved, That the diſcharging of a Grand-Fury by any Fudge, before the 
end of the Term, Alias, pa Fab, 10 . are Een, their conſi- 
deration, and not preſented, 1s 7 08 illegal,  defiruttive to public 
Juice, a manife/t violation of bis Oath, PS 4 4 megns to ſubvert the 
Fundamental Laws of this Kingdom. © 
Reſolved, That a Committee be appointed to examine the Proceedings of the 
Judge in Weſtminſter-Hall, and report the ſame, with their opinzon 
therein ta the Houſe. 3 e ae. 5 | 


Whereupon a Committee was appointed, and they ſat (ſeveral days, 


mer 


and then made the following Report: 


The Report of the Committee of the Houſe of Commons, appointed to 
examine the Proceedings of the Judges, c. Tburſday, Dec. 23, 1680 ®. 

*HIS Committee being informed, that in Trinity; Term laſt, the 
Court of King's-Bench diſcharged the Grand-Jury, that ſerved for 
the hundred of O/ulfton, in the County of Middleſex, in a very unuſual 
manner; proceeded to enquire into the ſame, and found by the information 
of Charles Umfreville, Eſq; Foreman of the ſaid Jury, Edward Proby, 
Henry Gerard, and Jobn Smith, Gentlemen, alſo of the ſaid Jury, That 
on the 21it of June Jaſt, the Conſtables attending the ſaid Jury were found 
defective, in not preſenting the Papiſts, as they ought, and thereupon 
were ordered by the ſaid Jury, to make further preſentments of them on the 
26th following, on which day the Jury met for that purpoſe ; when ſe- 
veral Peers of this Realm, and ot rſons of honour and quality, 
brought them a bill againſt James, Duke of Vert, for not coming to 
Church: but ſome exceptions being taken to that bill, in that it did not 
ſet forth the ſaid Duke to be a Papiſt, ſome of the Jury attended the ſaid 
perſans of quality to receive ſatisfaction therein. In the mean time, and 
about an hour after they had received the ſaid bill, ſome of the Jury at- 
tended the Court of King's- Bench with a Petition, which they defired the 
Court to preſent in their name unto his Majeſty for the fitting of this 


Parliament. Upon which, the Lord-Chief- Juitice Scroggs raiſed many 


ſcruples, and on pretence that they were not all in Court (tho' twenty of 
the Jury had ſubſcribed the Petition), ſent for them, ſaying, He would 
diſpatch them preſently, The Jury being come, and their names called 
over, they renewed their defire that the Core would 8 * their Peti- 
tion: but the n if they had any bills? They anſwered, 
they had, but the Clerks were drawing them into form. Upon which, 
the Chief - uſtice ſaid, they would not make two works of one buſineſs. 
And the Petition being read, he ſaid this was no article of their charge, 
nor was there any. Ack of Parliament that required the Court to deliver 
the Grand Jury's Petjtions : That there was a Proclamation about them; 
and that it was not reaſonable the Court ſhould be obliged to run on their 
errands; and he thought it much, that they, ſhould come with a Petition 
to alter the King's mind declared in the News- Book. The Jury ſaid, 
they did it not to impoſe on the Court, but (as other Juries h done) 
with all fubmiſſion they deſired it: but the Court refuſed, bidding the 


Cryer return them their Petition. And Mr. Juſtice Jones told them, | 


they had meddled with matters of State, not given them in charge, but 
preſented no bills of the matters given in charge. They anſwered as be- 
fore, they had many before them, that would be ready in due time. 


Notwithſtanding which, the ſaid. Juſtice Jones told them, they were diſ- 
charged from further ſervice, But Philip Ward (the Clerk that attended 
Gid Jury) cried gut, Ne, no, they have many bills before them; for | þ 


the 
which the Court underſtanding (as it ſeems to this Committee) a ſecret 
reaſon, which the Clerk did not, reproved him, aſking, If he or they were | 


- - ? l 
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to give 


eflminſter-hall ; they have eſpouſed Proclamation againft.. 1 
Court ey were 
Jury, in that it W done in their memory before; and the rather, 
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| 


| 


i 


x 
i 
, 


| 


| 


| 


* 


tho none of the fa 


| Grand- Juries of that County, whic 
e and ſhelter great Criminals from Juſtice ; and when Juries | 


ing of the ( 


| 1 


any 
Fal Chief - Juſtice Scroggs, to permit it any longer; who ſaid, twas a 
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the rule there ?., The Cryer then told the Court, they would not re- 
;ceive their Petition ; the Chief -Juſtice bid him let it alone, fo it was left 
there; and the fury returned t6thi n there found ſeveral 
Colftables with Preſentments'of Papiſts and other offenders, as the Jury 
Had directed chem on the 21ſt before,” but could not now receive the (aid 
pfefentmente Being diſcharged 3\'whereby much buſineſs was obſtructed, 

ho? none r the ſaid Jury diſcharged before 
the laſt day of the Term, which was not till four days after. And it further 


| 2 to the Committee, by the evidences of Samuel 42 Jaſper 
2 in the ſaid 


aterhouſe, and Philip Ward, Clerks, that have long ſerved in tl 
| NN they weny much ſur} rized at the laid diſcharging of the 


auſe the ſaid Waterhouſe, as Secondary, conſtantly enters on that 

. Grand-Jury's paper, that the Jaſt day of the Term is given them to re- 

turn their verdid on, as the laſt 1 but one is given to the other two 
entry is us followeth: vel 


: 


| | Trinit. 32 Car. II. 


oy 
uM Oſſulſt 
Mercuri proxime poſt tres Septimanas Tie Trinitatis. Hundred. 
Being the laſt 00 of the Term, and fo in all the other Terms the laſt 
day is given ; which makes it appear to this Committee, that they were 


tee, that the four Judges of that Court were preſent at the diſcharging of 
the ſaid Jury, and it did not appear that any of them did. diſſent there - 
in; upon conſideration whereof, the, Committee came to this reſolution : 
- Reſalved, That it is the opinion of this Committee, that the diſcharg- 
d-Jury of the hundred of Offer, in the. County of Mid- 

dleſex, by the Court of Lia ide, in Trina: 


illegal, arbitrary, and a high miſdemeanour. 

This Committee praceeded alſo to enquire into a rule of the Court of 
King's- Bench, lately made 
Weekly Packet of Advice from Rome; or, The Hi/tory 


Author of the ſaid Bock, 
Judges of that Court (as be remembers) being preſent, and none diſſent- 


The copy of which rule he gave in to this Com 
. followeth : | 22 $f 


Car. II. Regis. 


| priſon, refuſing ſufficient bail, and faying he would gaol him, to put 


the fines impoſed by the King's-Bench ſince Eaſter Term, in the 28th of 
his Majeſty's Reign, to be brought before them, from the ſaid Court, 


mittee, that the quay of t 
c 


„ 


* This Report is printed in State-Tria!s, Vol. III. page 218, but without the Impeachment and Anſwer of the Lord Chief. Juſtice Screggi, or the Debates in Parliament; 
ſo that to make this Prozceding complete, we have printed the Report here again, that Gentlemen may ſee the whole at one view. 


Vor. VII. 


Qqq promiſe 


| Furgtores habent diem ad verediftum ſuum reddendum: 1 % diem Middleſex, ' 


not in truth diſcharged for not having their preſentments ready, ſince the 
| Court had given them a longer day, but only to obſtruct their further 
proceedings: and it appeareth by the evidence aforeſaid to this Commit- 


nity Term laſt, before the lat 
day of the Tetm, and before then had finiſhed their preſentments, was' 


inſt the publiſhing of a Book, called The 

opery : and Sammel 

A4ftry, Gent. examined thereupon, informed this Committee, that the 
any Carr, had been informed againft for the 

- | ſame, and had pleaded to the Information; but before it was tried, a rule 

was made ona motion, as he ſyppoſeth, againſt the ſaid Book; all the 


ttee, and is a8 
"1 (Dies Mercurii proxime poſt tres Septimanas ſenfte Trinit tis. Arie 32. 
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no convince you 


& Roll of the Artoryeys, with- 
ion, fend the. publithing the 
"Facquet,with'this incloſed, to the 
intz abe d pay, (living only upon 
tided' him to be reſtored to his Place again of 
Ve N l, 


» 4 
4 * 


i w .- . * *-4 
+ 14 Tie * Ft © 4 4. 8 * 
on of | London, 


n Latin thus: Suod noſtra Gubernatio 


| Gents for ſpeaking 
& 


A Fine 


in . . N 


reit rer. Marke, c fand in'the Pillory for an Hour, and to be im- 


t 65 1 priſoned for one Year: ©- wa 1417 | 
Pati 5 Cat, Il. Upon John Tacborbugb, Gent, on an Indictment for Sub- 
7 bobrnation of Stephen Dugdale, tending to overthrow the 
4/618 Diſcovery of the Plot: The ſaid Taworough being affirmed to be a 
erſon of good wality, à Fine of 100 l. *; 1 RO 
fl, 01444? Upon Ame Price, for the ſame Offence, 2000. 
Bod, Ter. 1, pon Nat baniel Thompſon and William Badcech, on an In- 
Trin. 35 Car. II. formation. for printing and publiſhing a weekly Libel, 
called The Tyne Domeſtic NN or, News both from 
Oily nl C. e to be Popiſhly 1 A Fine of 31.6 J. 84. 
on each of the. I tet 63K 
. N VD pon Matthew Turner, Stationer, on an Information for 
Bod. Ter. vending and publiſhing a Book, called The Compendium; 
+11. wherein the Juſtice of the Nation in the late Trials of the 
Popiſh Confpirators, even by ſome of theſe Judges themſelves, is highly 
#frzigned; and all the Witneſſes for the King horribly aſperſed : And 
thisibeing the common notorious Popiſh Bookſeller of the Town, Judg- 
ment to pay à Fine of 100 Marks, and is (aid to be out of Priſon already. 
Mais ae Upon Loveland, on an Indictment for a notorious 
Trin. 33. Car. II. Conſpiracy and Subornation againſt the Life and Honour 
. of the Duke of Buckingham, for Sodomy, a Fine of 5 1. 
and to ſtand an Hour in the Pillory, | ; | | 
no Upon Edward Chriſtian, Eſq. for the ſame Offence, a 
Mich, 33 Car. II. Pine of 100 Marks, and to ſland an Hour in the Pillory. 
And upon Arthur Obrian, for the ſame Offence, a Fine of 20 Marks, and 
to ſtand an Hour in the Pillory. | 
Upon Confideration whereof, this Committee came to this Reſolution: 
-\Refolved, I Hat it is the Opinion of this Committee, that the Court of 


Mig. Bench (in the Impoſition of Fines on Offenders of late Years) hath 
/ acted arbitrarily, illegally, and partially, favouring Papiſts, and Perſons 
| Popiſhly affected, and.exceſſively oppreſſing his Majeſty's Proteſtant Sub- 


Qs. | | 
5 And this Committee being informed, That ſeveral of his Majeſty's Sub- 
jects had been itted for Crimes bailable by Law, although they then 
tendered ſufficient Sureties, which were refuſed, only to put them to Vexa- 
tion and Charge, proceeded to . into the ſame, and found that not 
only the fore- mentioned Henry Carr had been fo refuſed the common 
Right of a Subject, as is above-ſaid; but that George Broome, being a 
Conſtable laſt Vear in London, and committing ſome of the Lord Chief. 
Juſtice Scraggi's Servants, for great Diforders, pg 66 bis Duty, he 
was in a few. Days-arreſted by a Tipſtaff, without any London Conſtable, 
and carried before: the ſaid Chief-Juſtice, by his Warrant, to anſwer for 
the ſaid committing of thoſe Perſons aboveſaid ; but being there, was ac- 
cuſed of having ſpoken. irreverently of the ſaid Chief-Juſtice, and an Afi- 
davit read to him to that Purpoſe; and was 1 tas the ſaid George 
Broome affirms) ſworn againſt, by two Perſons that uſe. to be common Bail 
in that Court, and of very ill Reputation. Upon which he was commit- 


three Years, til} his Majeſty graciouſly 


ember,- $630. Nowith- 


\ * 
— 


. 


ted to the King's- Bensb, though he then tendered two able Citizens and 
a 24 1 F N 


© ſeizi 
form $44 wb 
. © elſewhere, whatſoever; to the End they may be diſpoſed as ro Law ſhall 


| Th: t 't 
dee the Chiet-Juſtice ; but had dne 
medy at Law. But the ſaid MarfhaF fearing he ſhogld be! ſueſtioned, re. 
9 197700 18 AY eien.) 5 


: 
| 
' 
' 


; 


' ro them 


ments, and tending to raiſe Diſcord between his Majeſty ; 


Stephens, called a Meſſenger of the Preſs ; the faid 
ed by this Committee, by what Authority he had proceeded in that Man- 


his Majeſty's Subjects to Sedition and Rebe 


France, and pile him. and all the Bookſellers on 
like Faggots; And {6 committed" hien to the Hug i Bench, fweating and 
curſiag at him in þ | 

' tizens of London for his Bail, alledzing, [mprifonmenfiMihis Circumſtances 


would be his utter Ruin; the Chief;fuſtice rephiedi The 


4 
Frieads tenderin 


ELSE, 


ron J/efton, and proceeding to examine ſeveral 


are reſtleſs, amuſing us with Fears, and nothing will ſerve them. 
“ Parliament, For my Part, I Know no Repreſentative of the Na 
but the King; all Power cent Fin him: Tis true, he does intruft 1 


| big bis Hlobee Chopin 40 ay en before he dame * 3 
he arthal, Mr. voling, exaCted 4 him, of witich: he complaineq 
' Anſwer, but h might Uſe hib Re. 


© 


ſured him two Guineas of it... D. ernte 

And further, this Committee was igfomed by Francis Smith; Booktel. 

ſaid Chief. Juſtice, by his Wafrant, and charged by the Meſſenger, N 

Staphens, That he 12 ſeen ſome Parcels of n Pamphlet, called Oz nw ac 

on Sir George Wakemati's Trial, in his Shop Upon Which the Chief. 

Juſtics told him, he would make Him an Example, uſe him like a'Bodf in 
J Printers aß in Pri 


ler, That about Michoelmas was Tiwelve-month he was br e © the 


great Fury. And when he tenderecehrek fulicient Ci. 
* | | Rizcns I6oked 
like ſufficient Perſons, bathe would rake no Biil't And fe he was forced 
to come out by a Habeas Ov pusy;"ahd was after ard informed agatuRt for 
the ſame Matter, to lis Eharge ad Veriton And a fie ger 
Frauen (the Son of the id pate Bith) was committed by the (aig 


Chief - Juſtice, and Bail 2 ers ſelling: u Fampflet, Cath Mer 
Lars Gift for the ſaſd Chief . Note 


uftied, dau Coffee-Mbuſeg and he declared 
+? Meer 


| would take no Byif for he would raid them e. 
And further it appeared tb this Committee, that the id Chick. fuftice 
(about ¶Moler was Twelve - nonth) committed „ e Curtis. 
the having a Huſband and Children; /for.ſelling's Book, wald A Sar; 
gainſt Tnjuftice ; which bis Lordſhip called a Lidel again him: And her 
ſufficient Bail, and Gcfiring) Figs to have Merey upon 
0 | ame of Gbdiſhe ſhould go 
to Priſon, and he would ſhew her no more Mercy, than the could ex 


her Poverty and Condition, he ſwore by the 
pect from a Wolf that came to devour them; and ſhe_ might 9 70 


| Habeas Corpus, and come out fo; which Ihe was force to do; and. 

| 0 8 againſt and proſecuted, to her utter Ruin, four or five Terms 

after. 4 FR L pep «oF * 1 5 * | Wy * ; N rey i e n ; 

„Ia like maniner It dppeared to this Committee, that abour that ciine gifs 
Edward Berry, Statloner, of Grch l. hn, was committed by the, { 

| Chicf-Juſtice, being accuſed"of felling The Obfervations. 1 0 de 


Wakeman' Trial: And though be tendered 1 000 /. bail, yet the. hiets 
Juſtice ſaid, He would take no Bail, he ſhould go to Priſon, and come out 
according to Law. And after he, with much Trouble and Charge, got 
out by a Habeas Corpus, he was preg, by himſelf, or his Attorney, to 
attend five, Terms before he could be diſcharged, though no Information 
e 4 Ag Be time. In Conſideration whereof, 
and of others of the like Nature (tog tedious here to felate), this Con 

| mittee came to this Reſolution: a f e 2 6 x7 , as 1 ial 
| 12 "That it is the Opinion of this Committee, that the refuſing 
| ſufficient Bail in theſe Caſes, wherein the Perſons committed were hail- 
able by Law, was illegal, and a high Breach of the Liberty of the Subject. 
And this Committee being informed of an extraordina E. nd of a Charge 
given at the laſt Affizes at King fon, in the 2 of urn, by Mr. 

rc erſons then and there 
| preſent, it was made appear to this Committe, by the Teſtimony of John 
ale, Richard Mayo, r Pierce, Gentlemen, and others, ſome of 
whom put down tlie faid Baron's Words in writing, immediately, that 


Part of the ſaid Charge was to this Effect: He inveighed very much 


againſt Farel, Luther, Calvin, and Zuingſius, condemning them as Au- 
thors of the Reformation, which was againſt their Princes Minds: 2 
then adding to this Purpoſe ; “ Zuinglius (et up his Fanaticiſm, and Cal- 
% vin built on that blefſed Foundation; and, to ſpeak N 


% Diſciples are ſeaſoned with ſuch a Sharpneſs of Spirit, that it much 


„ concerns Magiſtrates to keep a ſtrait Hand over them; and now they 


To 


« with his Miniſters, but he is the ſole Repreſentative ; and i'faith, he 
% has Wiſdom enough to intruſt it no more in theſe Men, who have 
« given us ſuch late Examples of their Wiſdom and Faithfulneſs.“ And 
this Committee taking the ſaid Matter into their Conſideration, came to 
this Reſolution ; e e 0 
Reſolved, That it is the Opinion of this Committee, that the ſaid Ex- 
preſſions in the Charge given by the ſaid Baron Hor, were a Scandal to 
the Reformation, in derogation of the Rights and Privileges of Parlia- 
| ty and his Subjects. 

And this Committee being informed by ſeveral Printers and BookſcNers, 
of great Trouble and Vexation given them unjuſtly, by one Robert 
Feebbens being examin- 


ner, produced two Warrants under the Hand and deal of the Chief. Juſtice 


Scroggs, which were in hec werta - 


« Angl. fſ. V7 HEREAS there are divers ill diſpoſed Perſons, who do 
6 daily print and publiſh many ſediticus and treaſonable 
y to diſpoſe the Minds of 
| ith d Rebellion: And alſo iufamouy 
« Libels, reflecting upon perticular Perſons, to the great Scandal of his 
6 0 Government. Far ſuppreſſing whereof, his Majeſty hath 


Books and Pamphlets, endeavouring ther 


© lately iſſued out his Royal Proclamation : And for the more fpeedy Sup- 
« prefling the ſaid ſeditious Books, Libels, and Pamphlets, and to the End 
< that the Authors and Publiſhers thereof may be brought to their Puniſh- 
© ment; | | 

© Thefe are to will and require you, and in his Majeſty's Name to 
© charge and command you, and eyery of you, upon Sight hereof, to be 
«© aiding and affifting to Robert Stephens, Meflenger of the Preſs, in the 
on all fuch Books and Pamphlets as aforeſaid, as he ſhall be in- 
of, in any Bookſellers or Printers Shops or Warehcuſes,, or 


« appertain. Alſo if you ſhall be informed of the Authors, Printers, er 


$ Publiſhers of ſuch Books or Pamphlcts as ace above-mentioned, you yt 


| loud; ſa 
To Whic 
who had condemned him himſelf, and had not moved the King for a re- 
| pee for him. All which matters of diſcourſe, this Committee humbly 


e e e Mayors, Sheriffs, ee 
"Conftabtes, and all other Officers ane tow of 
| M 8CROGGS. | 


4 
Hae. W YHEREAS the King's Majeſty. hath lately iſſued out bis 
| 4b. V < Proclamation 2 the Printin and Publiſh- 
Lig vnlicenſed News-Books,' and Pamphlets of News: Notwithſtand- 
ing. which, there are divers perſons who do daily print and publiſh ſuch 
unlicenſed Books and T. ob age 51. 19 
„ Tbeſe are therefore to will and require you, and in bis Majeſty's Name 
- © to Charge and command you, and every of you; from time to time, and 
EASE 7 N 48 
tall times, ſo often as you fhall be thereunto requited, to be aiding and 
+ affiſting to Robert Stephens, Meſſenger of the Preſs, in the ſeizing of all 
# ſuch Books-and\Pamphlets as aforcſaid, .as he ſhall be informed of, in 
+ any;Bookſeller's'Shop, or Printer's Shop or pur, es elſewhere 
« whatſoever, to the end they may be diſpoſed of as to Law: 1 appertain. 
Lee if you ſhall be informed of the Authors, Printers or Publiſhers 
« of uch Books or Pamphlets, you are to apprehend them, and have them 
« hefare Me, or one of his Majeſty's Juſtices of the Peace, to be proceeded 
« avainſt as to Law ſhall appertain. Dated this agth Day of May, 


£ 
1 
2 
f 


fare Dem. 1680," !' 1 e 
Toall Mayors, Sheriffs, Bailiffs, Conſta- 
.+ bles; and all other Officers and Miniſters 
1- whom theſe may concern 
To Robert Ste hens, Meſ- 
ſenger of the Preſs, 65 
pen view whereof this Committee came to this Reſolution: 
*-"Reſalved, That it is the Opinion of this Committee, that the ſaid 
Warrants are arbitrary and illegal. PR: 


WW. SCROGGS. 


And this Committee being informed of certain ſcandalous diſcourſes, 

id to be uttercd in public places by the Lord Chief Juſtice Scroggs, pro- 
creded to examine Sir Robert Atkins, late one of the Juſtices of the Common- 
Plas, concerning the ſame ; by whom it 1 hat at a Seſſions-dinner 
Nee in the Mayoralty of Sir Robert Clayton, who was then pre- 
ſent; the ſaid Chief Juſtice took occaſion to ſpeak very much againſt pe- 
titioning, condemning it as reſembling 41, as factious and tending to Re- 
bellion, or to that effect; to which the ſaid Sir Robert. Atkins made no re- 


ly," ſfuſpeRing he waited for ſome advantage over him, But the Chief | 
Juſtice continuing and preſſing him with the ſaid diſcourſe, he began to 


juſtify petitioning as the right of the people; eſpecially for the fitting of a 
dren Aging which the Low requlles, Fit be done with 3 ety and mies. 
Upon which the Chief Juſtice fell into a great paſſion; and there is ſome 
reaton to believe, that ſoon after he made an ill repreſentation of what the 
aid Sir Rebert had then ſpoke, unto his Majeſty. And this Committee was 
further informed, that the ſaid Sir Robert Atkins being in circuit with the 
ſaid Chief Juſtice, at Summer Aſſizes was twelve-month, at Monmouth, 
(Mr. A nold, Mr. Price, and Mr. Bedhe being then in company) the Chief 
uſtice fell ſevercly, in publick, upon Mr. Bale z taking off the credit of 
his evidence, and alledging he had over-ſhot himſelf in it, or to that effect, 
very much to the diſparagement of his teſtimony, And the ſaid Sir Robert 
defending Mr. Bedlve's evidence and credit, he grew extreme angry and 
ing to this effect, That he verily believed Langhorn died innocently. 
h the ſaid Sir Robert replied, He wondered how he could think ſo, 


bmit to the wiſdom and conſideration of this Houſe, without taking upon 
them to give any opinion therein, t | | 
And this Committee proceeded further to inquire into ſome paſſages that 
happened at Lent A ſſizes laſt for the County of Somerſet, at the trial of 
Thomas Dare, Gent. there, upon an Indictment for ſaying falſly and ſedi- 
tiouſly, That the Subjects had but two means to redreſs their grievances, ene b 
petitioning, the other by rebellion and found, that though by his other dil 
courſe, when he ſaid ſo, that it appeared plainly he had no rebellious in- 
tent in that he ſaid, Then God forbid there ſhould be a rebellion, he would be 
the ft man to draw the ſword againſt a Rebel; yet he was proſecuted with 

reat violence: And having pleaded, Not guilty, he moved Mr. Juſtice 


ones, (who then ſat Judge there) that he might try it at the next Aſſizes; 


or that Mr. Searle en was by at the ſpeaking of the words, and a material 
witneſs for his defence) was not then to be had, and an affidavit to that 
purpoſe was made and received; but the ſaid Juſtice Jones told him, That 
was a favour of the Court only, and he had not deſerved any favour, and 
ſo forced him to try it preſently. But the Jury, appearing to be an ex- 
traordinary one, provided on purpoſe, 4a all of perſons that had highly 
oppoſed petitioning for the fitting of this Parliament, he was adviſed to 
withdraw his plea ; and the ſaid Juſtice Jones encouraging him ſo to do, he 


confeſt the words, 2 evil intention, and gave the ſaid Juſtice an 


account in writing, of the truth of the whole matter, and made a ſub- 
miſſion in Court, as he was directed by the ſaid Juſtice, who promiſed to 
recommend him to his Majeſty ; but impoſed a fine of 500. on him, and 
to be bound to good behaviour for three years: Declaring alſo, That he 
was turned out from being a Common Counſellor of the Corporation of 
Taunton, in the ſaid County, on pretence of a clauſe in their Charter, giv- 
ing ſuch a power to a Judge of Aſſize. And the ſaid Thomas Dare remains 
yet in priſon for the ſaid Fine; in which matter of the Trial aforeſaid, 
this Committee deſireth to refer itſelf to the judgment of this Houſe, | 


| The Reſolutions of the Houſe of Commons upon the ſaid Report. 

1. That it is the Opinion of this Houſe, that the diſcharging of the 
Grand Jury of the hundred of Offulfton, in the County of Middleſex, by the 
Court of King's-Bench, in Trinity Term laſt, before the laſt day of the 
Term; and before they had finithed their preſentments, was arbitrary and 


illegal, deſtructive to publick Juſtice, a manifeſt violation of the Oaths | 
of the King's- Bench, hath; together with the other Judges of the ſaid Court, 


of the Judges of that Court, and a means to ſubvert the fundamental Laws 
of this Kingdom, and to introduce Popery. 30 | 


+ 


—_ 


arbitrary and illegal. | | d 18 
De Reſolutions 4 the Commons, for the Impeachment of the ſaid Fudges. 


Subject, and an encroaching and aſſuming to themſelves a 


and exceſſively 


Articles of Impeachment of High-Treaſon, and other g 


and illegal 1 of the ſaid Tur 


"5 (486) 


* 


. That it is A of chis Houſe, that. the, rule made by the 
1} called, The Heri Farguet of, 


in ee een a. Book» 


vice from Rome, d Is 1 ahd arbitrary; 


1 
: 


thereby uſurping to themſelves legiſſative power, to the great diſcourage» - 


ment of the Proteſtants, and for the countenancigg,ot-Popery, 

3. That it is the Opinion oſ this Houſe, that the qurt 1 King's Bench, 

in the impoſition of fines on offenders of late years, have acted arbitr 5 
illegally and partially, favouring Papiſts, and perſons popiſhly affected, 
oppreſling his Majeſty's. Proteſtang Subjects. 

4. That it is the e chat the Tefuſing ſuf zeht bail 

in theſe Caſes, wherein the perſons committed were hallable by law, was 
Lei ed 

expreſſions in the 


legal, and a high breach of the Liberties of the ue 
charge given by the ſaid Baron Men, were a ſcandal.to eee 4 
g to 


i. 


222 


5. That it is the Opinion of this Houſe, that the {ai 
and tending to raiſe diſcord between his Majeſty, and his Subjects, ar 
the ſubverſion of the ancient conſtitution of Pafliaments, and of th 
Government of this Kingdom. {pools 
6. That it is the opinion of this Houſe, that the ſaid Warrants are 


. 


Reſolved, That Sir William $:roggs, Knt. Chief Juſtice of the Court of 
King's Benth, be impeached upon the ſaid Report, and the Reſolutions of 
the Houſe thereupon. - | | | 500 

Reſolved, That Sir Thomas Jones, one of the Juſtices of the ſaid Court 
of King's Bench, be impeached upon the ſaid Report, and Reſolutions of 
the Houſe thereupon. | "we 4 16 

Reſobved, That Sir Richard Weſton, one of the Barons of the Court of 

Exchequer, be impeached upon the ſaid Report, and Reſolutions of the 
Houſe thereupon. | 8 en 
Ordired, That the Committee appointed to prepare an impeachment 
againſt Sir Francis North, Chief Juſtice of the Court of Common-Plas, do 
prepare impeachments againſt the ſaid Sir //illiam Scroggs, Sir Thamas 
Jones, and Sir Richard Miſſon, upon the ſaid Report and Reſolutions.” 

Ordered, That the ſaid Report, and ſeveral Reſolutions of this Houſe 


thereupon, be printed ; and that Mr. Speaker take care in the printing 
N e e eme 


thereof a- part from this day's other Votes. 


January 5, 168$. The Articles againſt Sir William Scroggs, 16G 
Fuſlice of the King's Bench, were read as follows © 1 3 —4 


A 
& 
Crimes and Miſdemeanours, againſt Sir William Scroggs, lier 
Juſtice of the Court of Rig Bench, by the Commons in Par. 
liament aſſembled, in their own Name, and in the Name of all 
the Commons of England. © ee 0 Ie 


0 * 


1. THAT he the ſaid Sir Milliam Scroggs, then being Chief 1 

the Court of King's Bench, hath traitorouſly and wickedly endea- 
voured to ſubvert the fundamental Laws, and the eſtabhſhed Religion and 
Government of this Kingdom of England; and inſtead thereof, t intro- 
duce Popery and an arbitrary and tyrannical Government, _ Law, 
which he has declared by divers traitorous and wicked Words, Opinions, 
Judgments, Frome and » = anne 

2. That the ſaid Sir William Scroggs, in Trinity Term laſt, being t 

Chief Juſtice of the ſaid Court, and having taken an oath duly TOP 
miniſter Juſtice, according to the Laws 75 Statutes of this Realm; in 
purſuance of his ſaid traitorous purpoſes did, together with the reſt of tit 


ſaid Juſtices of the ſame Court, ſeveral days before the end of the ſaid 


Term, in an arbitrary manner diſcharge the Grand Jury, which then ſerved 
for the Hundred of gin, in the County of MAiddlgſex, before they had 
made their Preſentments, or had found ſeveral Bills of Indictment whi 
were then before them; whereof the ſaid Sir William Scraggs was then fully 
informed: and that the ſame would be tendered to the Court upon the 
laſt day of the ſaid Term; which day then was, and by the known courſe 
of the ſaid Court hath always- heretofore been given unto the ſaid: 
for the delivering in of their Bills and Preſentments: By which ſud; 
„the courſe of Juſtice was 1555 
maliciouſly and deſignedly, the Preſentments of many Papiſts and other 


offenders were obſtructed, and in particular, a Bill of Indidtment againſt 


22 Duke of York, for abſenting himſelf from Church, which was then 
efore them, was prevented from being proceeded upon. 

3- That whereas one Henry Carr had, for ſome time before, publiſhed 
every week a certain Book, intitled, The Weekly Pacquet of boi, 
Rome, or, the Hiftory of Popery ; wherein the ſuperſtitions and cheats of the 
Church of Rome were from time to time expoſed ; he the ſaid Sir Milliam 
Scroggs, then Chief Juſtice of the Court of King's Bench, together with the 
other Judges of the ſaid Court, before any legal conviction of the ſaid 
Carr of any crime, did in the ſame Trinity Term, in a moſt illegal and 
arbitrary manner, make, and cauſe to be entered, a certain rule of tha 
Court, againſt the printing of the ſaid Book, in hac Verba: 5 


Dies Mercurii proxime foſt tres Septimanas Sanctæ Trinitatis, 
Anno 32 Car, II. Regi. 


inatum eff quod Liber intitulat” The Weekly Pacquet of Advice from 


Rome, or, Ihe Hiſtory of Popery, non ulterius imprimatur vel: pubs. 
' licetur per aliquam per ſonam quamcunque. 5 0 % 


Per Cur 


And did cauſe the ſaid Carr, and divers Printers and ather perſons to 
be ſerved with the ſame; which ſaid Rule and other Proceedings were moſt 
apparently contrary to all Juſtice, in condemning not only what had 
been written without hearing the Parties, but alſo all that might for the 


future be written on that fubject; a manifeſt countenaneing of Popery 


and diſcouragement of Proteſtants, an open invaſion upon the right of the 

| j Jeilative 
power and authority 1 n As n 
4. That the faid Sir William Screggs, ſince he was made Chief Juſtice 


moſt notoriouſly departed from all rules of juſtice and equality, in the 
| impoſition 


vice from 
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view of the ſeverai Records of fines ſet in the ſaid Court. 


Warrants for attaching the Tee and ſeizing the 
pe 


1 ation of Rnbs r Fa N 8 2 | ha ny 1 
ad particularly in the Term of ger laſt paſt, dia kj h 
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py * 8 4 1 


. pm W * « * 7 


os e i the calc of ns Taſte who ws com 
2. Far rocks . 


and was then'to be 


oo l. on one. perſon for che ſame offence, for the which he would not fine 


| another 100 J. And according to his nn and arbitrary declaration, 
he the ſaid Sir M uliam Seroggs, together with che ſaid prber Juſtices, did then 


had 


zmpoſe à fine of 1000. upon the ſaid Feſſop ; although the faid ep hat 
betre that thaw ried e 10 0 e Author # uy ſaid 
lſe News; and afterwards, in the _ Term, did fine the faid Heme: 
2 his ſaid 74 only five wa | ; | ak e * Sir 3 
Scregęs, together wich the other Judges of the ſaid Court, had any regar 
the TE n Ph ability of the perſons, in the 3 
of fines; but have been manifeſtiy partial ud Erourable to Papiſts, 
perſons affected to, and promoting the Popj | 
migent danger from them: And at the ſame time have moſt ſeverely and 
| s Proteſtant ſubjects, as will appear upon 
J Ben 
y which 
arbitrary, unjuſt, and partial proceedings, many of his Majeſty's liege- 


AN 


grievouſly opprefſed his Ma 


have been ruined, and Popery countenanced,undercolour of juſtice; 
and all the miſchiefs and exceſles of the Court of Star-Chamber, by Act of | 


Parliament ſuppreſſed, have been again, in direct oppaſition of the ſaid 
Law, introduces. , | 


"Perſons, as well as the Eſtates of his 
will and pleaſure, hath: frequently refuſed to accept of bail, though the 

fame were ſufficient, and legally tendered to him by many perſons accuſed 
| before him only of ſuch crimes for which by daw bail ow to have been 
taken, and divers of the ſaid perſons being only accuſed of offences. againſt 
himſelf ; declaring at the ſame time, that be refuſed bail, and committed 
them to gaol only to put them to charges; and uſing ſuch furious threats 
as were to the terrour of his Majeſty's ſubjects, and ſuch ſcandalous ex- 
preſſions as were a diſhonour to the Government, and to the dignity of 
Lis office. And, particularly, that he the ſaid Sir Miiliam Scroggs did, 
in the year 1679, commit and detain in prifon, in ſuch unlawful manner, 


among others, "Henry Carr, George Broome; Edward Berry, Benjamin | 
Har, Frencl Smith, ſon, 'FrameirGnith, jug. and Fane Cui, citizens | 


of London: Which proceedings of the ſaid Sir Milliam Scroggs, are a high 
breach of the liberty of the '{ubje&, deſtructive to the fundamental laws 
-of this Nealm, contrary to the Petition of Right, and other Statutes ; 
and do manifeſtly tend to the introducing. of arbitrary power. Ye 
6. That he the ſaid Sir Milliam Secroggs, in further oppreſſion of his 
Majeſty's liege-people, hath, ſince his being made Chief-Juſtice of the 
faid Court of Ling Bench, in an arbitrary manner, granted divers general 
| ds of -his Majeſty's 
ſubjects, not named or deſcribed particularly in the ſaid warrants : By 
means whereof, many of his Majeſty's ſubjects haye been vexed, their 
yon entered into, and they themfelyes zrievouſly oppreſſed, contrary to 
Law. | 
7. Whereas there hath been à horrid and damnable Plot contrived and 
earried'on by the Papiſts, for the murthering the King, the ſubverſion of 
the Laws and Government of this Kingdom, and for the deſtruction of the 
; ant Religion in the fame; all which the ſaid Sir Milliam Scroggs 
well knew, having himſelf not only tried, but given Jus nent againſt 
ſeveral of the offenders: Nevertheleſs, the ſaid Sir #71, ers 1. at 
divers times and places, as well ſitting in Court, as otherwiſe, openly 


defame and ſcandalize ſeveral of the witneſſes, who had proved the ſaid | 


treaſons againſt divers of the conſpirators, and had given evidence againſt 
divers other perſons, who were then untried, and did endeavour to diſ- 
parage their evidence, and take off their credit; whereby, as much as 
in him lay, hedid'traitorouſly and wickedly ſuppreſs and ſtifle the diſcovery 


of the ſaid Popiſh Plot, and encourage the conſpirators to proceed in the 


I ſenting his Majeſty in ſo high an office of Juſtice, had the cu 


Fame, to the great and apparent danger of his Majeſty's ſacred life, and of 
the well-eſtabliſhed Government, and Religion of this Realm of England. 


8. Whereas the ſaid Sir Milliam Scroggs, being advanced to be Chief- | 


"Juſtice of the Court of King's-Bench, ought by a ſober, grave and virtuous 
conyerſation, to have groen a good example to the King's liege-people, and 
to demean himſelf anſwerable to the dignity of fo eminent a Station; yet 
He. the ſaid Sir Milliam Scroggs, on the contrary, by his frequent and no- 
torious Exceſſes and Debaucheries, and his prophane and a heiftical Dif- 
courſes, doth daily affront Almighty God, diſhonour his Majeſty, give 
countenance and encouragement to all manner of vice and wickedneſs, and 

bring the higheſt ſcandal on the public Juſtice of the Kingdom. 
All which Words, Opinions and Actions of the ſaid Sir Milliam Scroges, 
were by him ſpoken and done, traitorouſly, wickedly, falſly, and mali. 
ciouſly, to alienate the hearts of the King's ſubjects from his Majeſty, and 
to ſet a diviſion between him and them; and to ſubvert the fundamental 
Laws, and the eſtabliſned Religion and Government of this Kingdom, 
and to introduce Papery, and an arbitrary and tyrannical Government, 
conttary to his own knowledge, and the known Laws of the Realm of 
England. And thereby he the ſaid Sir William Scroggs hath not only 
beck his own oath, but alſo, as far as in him lay, hath broken the 
King's oath to his people; whereof he the ſaid Sir Milliam Scroggs, repre- 
Rody ; for 


» which the ſaid Commons do impeach him the faid Sir William Scroggs, 


laid. 


of the High- Treaſon againſt our Sovereign Lord the King, and his 
Crown and Dignity, * other the high Crimes and Miſdemeanors afore- 


And the ſaid Commons, by proteſtation faving to themſelves the liberty 


of exhibiting at any time hereafter, any other accuſation or impeachment | 


againſt the faid Sir William Scroggs, and alſo of replying to the anſwer that 
he ſhall make thereunto, and of offering proofs of the premiſes, or of an 
other impeachments or accuſations that ſhall be by them exhibited again 
him, as the caſe ſhall (according to the courſe of Parliament) require; do 
pray that the ſaid Sir Milliam Scroggs, Chief-Juftice of the Court of King's- 
Bench, may be ”= to anſwer to all and every the Premifles, and may be 
committed to ſafe cuſtody ; and that ſuch proceedings, examinations, 
2 


1 


| That be would have regard to 
ſons and their principles in impoſing of fines, and would fet a fine of: 


i= 


5. That he the faid Sir Milliam Scroggs, for the further accompliſhing 
of his ſaid traitorous and wicked purpoſes, and deſigning to ſubject the 
Majeſty's Hege * to his lawleſs 
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"Juſtice ; for 


' crimes of that nature to the jud 


the - King's conſcience, and the Fudges of his coronation-eath. 


Refs 
faid Articles. 3 

Upon which the ſyllopwing Spec ; 
Sit Thomas Lee, | — + 


ned in the laſt ſeven 


Mrs Speaker 
the ; for. therein you 


loveing of 3 1 
Intereſt, in this time of | 


* 
17 


of the Houſe, or prove any hinderance to the finiſt 


judge, pet it is ngt.agrecable to the Juſtice of this Houſe, that the Articles 


that the matter contained in the Articles is ſo: which, I yery much doubt. 
And therefore I am of opinion, that the Articles "ought only to de for 
High Crimes and Miſdemeanours ; which I am the more forward to preſs 
= carneſtly to, becauſe I am afraid if theſe Articles ſhould go for igh- 

reaſon, it may occaſion ſome diſpute with the Lords, who haply, if 
they do not conclude that the matter contained in the Articles amounts 
to Treaſon, will not commit him, notwithſtanding their Order made in 


the Earl of Danhy's caſe : And that may occaſion ſuch miſ- underſtandings 


as may hinder all other buſineſs. And alſo if you ſend it up for High- 
Treaſon, it-may-occaſion another diſpute with the Biſhops, whether 


- ſhall withdraw or no, -when the Caſe comes to be tried. Upon the whole 


matter, I think it will be much fafer that you make the Impeachnient for 


High Crimes and Miſdemeanours only. | 


Mr. Daria! Finch (afterwatds Earl of Nottingham). _ 
Mr. Speaker, Sit, my obligation to ſerve my Country, calls on me to 


zive you my opinion in this matter, and not any kindneſs to my Lord Chief- 
if can ſafely declare, that I do not think him fit for that 


eminent place now, becauſe indeed I never thought he was fit ; So that 
what I ſhall ſay, proceeds from my kindneſs to the Publick, and particular 


obligations to this Houſe. I think we ought to be cautious how we in- 
creaſe Laws to take away our lives ; our fore-fathers were very careful in 


it, as may appear by the Statute of 25 Ed. III. which was made to pre- 
vent the Judges from — on them any power to declare any thing 
Treaſon but What was expreſs'd within that Statute; reſerving all obvious 
| ent of the Nation in Parliament, who 
no doubt may declare other things Treaſon which are not within that 
Statute. But it is a queſtion with me, whether it can be done any other 


way than by Bill, that ſo it may be an Act of King, Lords and Commons; 
an 


not for the Houſe of Lords only, the Commons only proſecutors, and 


the King not concerned. That the Lords alone are proper Judges in 


many caſes, when perſons are proſecuted upon ſome known Law, is not 


to be doubted : But I much queſtion if they ought to be fo in caſes of 


declarative Treaſon, though upon an Impeachment from the Houſe of Common: 


For that were to allow the Lords alone a power of making a Law in the 


caſes of the higheſt Nature, even of life and death. Sir, our forefathers 
thought not good to intruſt their lives nor liberties with any one Eftate 
alone; they thought with a multitude of Counſellors there was, moſt 
ſafety : And therefore I hope we ſhall be very cautious how we make a 
recedent in the caſe. And I am the more earneſt in moving you herein, 
becauſe I am very confident that no precedent can be offered to make 
good, that there was ever any thing declared Freaſon in Parliament, which 
was not felony by ſome exprefs, known law before. And I hope we ſhall 
be ſo careful of ourſelves and our poſterity, as not to go about to make a 
breach upon the conſtitution of the Government in this particular, but 
rather make the Impeachment only for High Crimes and Mildemeanours. 


Sir Francis Winnington. | 

Mr. Sealer, Sir, I canuot agree with that honourable Member that 
ſpoke laſt, as to his notion that the Parliament cannot declare any thing 
to be Treaſon, which was not before Felony by ſom: known law; the 
Statute of 25 Ed. III. leaves the power at large to Parliaments without any 
ſuch reſtriction. And I am of opinion, that an thing that tends to the 
deſtruction or alteration of the Government, hath always been, and ought 
to be declared in Parliament, Treaſon, if brought there to be judged. 
The Parliament doth not in this make new Crimes, and then condemn them ; 
but only declares that to be a Crime which was ſo before, and wanted nothing 
but condemnation. And it may conſiſt with che prudence of this Houſe, 
as well to be careful how to weaken thoſe Laws and Cuſtoms which tend 


ſo much to the preſervation of the Government, as haw to increaſe any 


that may tend to the deſtruction of auy one Man, by multiplying prece- 


dents for chaſtizing of Treaſon ; the crimes for which Treſilian and the 


reſt at that time, were impeached, were not Felony by any known Law, 
and yet they were condemned in Parliament. 80 and Dualey were 
accuſed in general, for endeavouring to ſubvert the Government, which 


being in general words, was not Felony by any known Law, yet the 


Judges having recourſe to Parliament, they were condemned. The 
Articles againſt Huch, Berkley, and the reſt, were all for High-Treafon ; 
and the matter contained in their Articles amounted to no more than 
what is now contained in this. And there is ſo litile weight in the 
caſes that have been offered againſt this, that I think they are offered 
rather for ornament than argument. The Chancellor is the Keeper of 
As they 
are in great places, and have a great power, ſo they ought to be the 
more cfeful 3 they behave — 4 And = ths have greate! 
encouragements, ſo to be ſubje to more ſevere chaſtiſements than _ 
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XXXV. The Report 


to examine Complaints agai 


nourable Houſe of Lag LOT the Petition of Richard Th 
; againſt him. And the Reſolution of the Commons in Parliament upon 
this Report, for his Impeachment of High Crimes and Miſdemean 
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The Report from the Committee of the Commons in Parlia- 
ment, reimen to conſider the Petition of Richard Thomp- 
_ ſon, and to examine Complaints againſt him. 


At the Committee appointed to tale into conſideration the Petition of Richard 
"Thompſon, Clerk ; and to examine the Complaints againſt bim. 


N the firſt place, the Committee read unto the ſaid Thompſen, the 
I heads of the Complaints againſt him; which (for the moſt part) he 
denying, defired to have his accuſers brought face to face: Where- 
upon the Committee proceeded to the examination of witneſſes, to prove 
the ſaid complaint. i 
The fi Witneſs examined, ſaith, That there ing a great noiſe and 
rumour, that Mr. Thompſon had prepared a Sermon to be preached on the 
thirtieth of January, 1679, the ſaid witneſs went to the faid Sermon, and 
did hear Mr. Thompſon e declare, that the e oY ſueh 
perſons, as the very Devil bluſh'd at them; and that the villain Hamp- 


den grudged, and made it more ſcruple of conſcience, to give twenty | 


ſhillings to the King, for ſupplying his neceflities by Ship-money and 
Loan, which was his right by Law, than to raiſe Rebellion againſt him. 
And that the. Preſbyterians are worſe (and far more intolerable) than 
either Prieſts or. Jeſuits, | {- WH 

- The: ſecond ſaith, That hearing a great talk and noife ſpread of a Sermon 
to be pteached by Mr. Fhomp/en, on the goth of January, 1679 ; he was 
minded to hear the ſame, and accordingly did; at which he writ ſome 
notes: amongſt which, he ſaith, that Mr, Thompſon openly preached, that 
the Devil bluſh'd at the Preſbyterians; and that the villain Hampden 
grudged more to give the King twenty aue which was his juſt due 
by Law (Ship- money and Loan), than to raiſe Rebellion againſt him; and 
that a Preſbyterian Brother, qua talis, was as great a Traitor by the Sta- 
tute, as any Prieſt or Jeſuit whatſoever. 6 3 
+ 'That he heard, that Mr. Thempſon ſaid, that he hoped the Preſbyteri- 
ans would be pulled out of their houſes, and the Gaols filled with them: 
and wiſh'd their houſes burnt. 7h | 

The'third ſaith, That he was cited to the Biſhop's Court, to receive the 

Sacrament laſt Zafer; but being out of town at that time, did receive it 
at a place called Purl in Wilthire; and that a month after he came home, 
| was again cited to the ſaid Court; and he did waar, appear, and 

told the Court, that he hoped his abſence and buſineſs might be accepted 
for a lawful excuſe; upon which Mr. Thompſon immediately ſaid, that 
they would proceed to excommunicate him. Upon which, this Infor- 
mant produced his certificate, of which the Chancellor approved, and ſaid 
it was lawful. Hereupon Mr. Thompſon ſaid, that his receiving the Sa- 
erament from any other Miniſter, than the Minifter of the Parifh wherein 
he: dwelled, was damnation to his Soul; and that he would maintain this 

octrine. be in 
, The fourth ſaith, That being at Briſtol-Fair, he heard a great talk and 
noiſe of a Satyr-Sermon prepared, and deſigned to be preached by Mr. 


Thompſon againſt the Preſbyterians, on the zoth of January, 1079 and 


that very many reſorted to hear him: in which Sermon, the ſaid Mr. 
Thompſon declared and ſaid, that there was a great talk of a plot: but 
(fays e) a Preſbyterian is the man; and further added, that the villaio 

ampden ſcrupled to give the King 20s. upon Ship-money and Loan, 
which was due by Law, but did not ſcruple to raiſe Rebellion againſt him. 
| The fifth ſaith, That Mr. Thompſon, in a Sermon preached the 3oth of 
January, 1679, did ſay, that the Preſbyterians did ſeem to out-vie Mariana, 
and that Calvin was the firſt that preached the King-tilling Doctrine; and 
that-after he had quoted Calvin often, ſaid, if this be true then, a Preſby- 
terian Brother, qua talis, is as great a Traitor as 7 Prieft or Jeſuit : and 
that then he condemned all the Proceedings of Parliament. 

The fixth ſaith, That he the ſaid Mr. Thompſon, had utter'd many ſcan- 
dalous words concerning the Act for burying in Moollen; affirming, that 


the makers of that Law were a company of old Fools and Fanaticks, and | fo 


that he would bring a School-boy ſhould make a better Act than that, and 
conſtrue it when he had done. 
The ſeventh ſaith, That Mr. Thompſon in a Sermon by him preached 
while Petitions for the ſitting of this Parliament were on foot) ſpeaking 
of a ſecond Rebellion by the Scotch, who had framed a formidable Army, 
and came as far as Durham, to deliver a Petition forſooth; and that they 
| ſeemed rather to command than petition their Sovereign to grant; and 
comparing that Petition with the then Petition on foot, greatly inveighed 
againſt it, and ſcoffed much at it. | 
The eigbtb _ That Mr. Temp ſen (when the Petition was on foot for 
the ſitting of this Parliament) uſed at the Funeral Sermon of one Mr. 


Wharton theſe words (pointing at the dead, ſaid), that he was no Schiſ- 
| ſurely damned; and he would pawn his Soul for the truth of it. 


matical petitioning Rebel, and that by his inſtigations, the Grand-Jury 
of Briſtel made a preſentment of their deteſtation againſt petitioning for 
the ſitting of the Parliament; that the ſaid Mr. Thompſon had told him, 
that he was Governor to Mr. Narbor, when he was beyond Sea; and ſaid, 
that he had been very often (and above one hundred times) at Maſs, in the 

reat Church at Paris, and uſually gave Half a Crown to get a place to 
Bier a certain Doctor of that Church, and that he was like to be brought 
over to that Religion; and that when he went beyond Sea, did not know 
put that he might be of that Religion before his return, That he is very 
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Briſtol of great note, viz. Mr. Chetwind, Mr. Standfaft, Mr. Cr 
Mr. Palmer, and others, ſaying, that ſuch as went 
* 4 Kab Th 11. | i l 
ninth faith, That Mr. Thompſon in his preaching inveighed bi 

againſt ſubſcribing Petitions for rx of Ae, — , Oy 
was the ſeed of Rebellion, and like to Forty- one; and that the Berit 
_ os gr vt _ | — | el wool pay them their wages; faying, thit 
ore he would ſet his hand to ſuch Petitions, he cut | 
E N a . Fenn 
e tenth ſaith, That about two years ſinee,; being in the Chance] of 
St. Tower, Church in Briſſol, where Queen Ehaaabe Effigies is, Me 
pes. nat yay his finger to it, ſaid, that ſhe was the worſt of wome 

and a leud and infamous woman; upon which this Informant 
plied, he never heard any ſpeak ill of her: thereupon Mr Temple f. 
the was no better than a Church-robber, and that Hex. VIII. began 2 
and that ſhe finiſh'd it. 8 es auen 25 
The eleventh, Rowe, faith, That in the year, 1678, he waited on the 
Mayor to Church, and that Mr. Thompſon, who was there, failed at 
Hen. VIII. faying, he did more hurt in robbing the Abbey-lands, than he 
did good by the Reformation. That after dinner, Mr. Thompſon comes'th 
this Informant, and claps his hands on his ſhoulders, ſaying, Hah, boy 
had Queen Elizabeth been living, you needed not to have been Swerd- 
bearer of 1 The ſaid Rowe aſked him Why ? He replied, the loved 
ſuch a luſty Rogue (ſo well) as he was; and he would have been very he 
for her 8 at Whitehall. | 7 F- ns © + 
The twelfth ſaith, That he heard agreatnoiſe of a Sermon to be preached by 
Mr. Thompſon on the yoth of Fanuary, 1679, to the ſecond part of the ſame 
Tune; and that he was preſent at the ſame Sermon, in which Mr. Tome 
ſon ſaid, there was a great noiſe of a Popiſh Plot, but, ſays he, here is no- 
thing in it but a Prefbyterian Plot; for here they are going about to peti- 
tion for the ſitting of the Parliament, but the end of it will be to bring 
the King's head to the block, as they have done his father. ng 
The thirteenth ſaith, That in January laſt, or thereabouts, there was 1 
Petition going about for the ſitting of this Parliament, when Mr. 1 
belli- 


. ſon, in Redeliff Church, in his Sermon ſaid, it was a ſeditious and re 


ous Petition, and rather than he would ſign it, his hand ſhould be cute. 
The fourteenth faith, The 8th day of April, he going to pay Mr. Themp. 
ſon his dues, ſpeaking concerning the Meeters in private; Mr. Tenge 
ſaid, he would haul them out, and fill the Gaols with them, and hoped 
to ſee their houſes a-fire about their ears in a ſhort time; and this he, the 
ſaid Thompſon, doubled again and again. e bod 
The fifteenth ſaith, That about December, 1679, Mr. Thompſon came to 
viſit his mother, being ſick; and diſcourſing of Religion, 'Zhomp/on ſaſd 
if he were as well ſatisfied of other things, as he was of juſtification, au. 
ricular confeflion, penance, extreme unction, and criſm in baptiſm, be 
would not have been ſo long ſeparated from the Catholick Church. And 
further affirmed, that the Church of Rome was the true Catholick Church. 
He further endeavoured to prove extreme union, and auricular confeſ. 
ſion, as well as he could, out of the Epiſtles. Further, he hath heard him 
ſay, the King was a perſon of a mean and ſoft temper, and could be Jett 
eaſily to any thing, but yet a Solomon in vices ; but that the Duke of York 
was a Prince of a brave Spirit, would be faithful to his Friends, and that 
it was our own faults that he was a Roman Catholick, in that we forc'd 
him to fly into France, where he embraced that Religion. About the ſame 
time, he the ſaid Thompſon ſaid the Church would be militant ; but grea 
commended the decency of ſolemnizing the Maſs in France; and that it 
was performed with much more reverence and devotion than any other 
Religion doth uſe. He further heard him fay, in a Sermon, about the 
time of petitioning, he would rather cut off his hand than fign it, and had 
many bad expreſſions of it; that it was the ſeed of Rebellion, and like 
Forty and Forty-one. And further, the ſaid Mr. Thompſon, at one Sand- 
rd's ſhop-door in Bri/el, ſpeaking of Bedlee, ſaid, that he was not to be 
believed, becauſe Bedloe had ſaid he, meaning Mr. Thompſon, was at St. 
Omer's, where Mr. Thompſon ſaid he was not; and that Bodloe was of a bid 
life, and in many Plots, and not to be credited in any thing he ſaid. And 
that in another diſcourſe he commended the Romiſb Clergy for their ſingle 
life, and is himſelf ſo; and did at the ſame time vilify and rail at the-Eng- 
liſh Clergy for marrying ; ſaying, it was better for a Clegyman to be gelt 
than to marry ; and that the Calvinifts in France were lecherous fellows, 
and could ſcarce be two years a Prieſt without a wife. About the time, 
and after the Election of Sir 7obn Knight to this Parliament, Mr. Thomp- 
ſon ſaid, he was not fit to be believed, and as bad as any Fanatick. 
further ſaid in the Pulpit at St. Themas's, that after excommunication by 
the Biſhop, without abſolution from the Spiritual Court, ſuch a one was 


Evidence ended; Mr. Thompſon, after the Evidence given by every par- 
ticular Perſon, Face to Face, was aſked to every one, if he had any queſ- 
tions to aſk before they called another? Who anſwer'd, he ſhould not 
ſay wy thing at preſent. When the Witneſſes before-mentioned 
were all examined, Mr. Thompſon being deſired to make his defence, 
and declare whether he were guilty of the matters. laid to his charge, 
did for the greateſt part confeſs words ſpoken to that effect; and in 
other things endeavouzed to turn the words with more favour towards 


4 4 4 x * 7 ö pr . $ 72 N wi 4 
1 8 2 
32 Cπ⁹¼ n (494,) 
7 


| 
i 
3 
| 
| 
C 
1 
t 
( 
£ 
n 
1 
2 
0 
n 
c 
P 
tl 
tl 
fi 
al 
At 
fe 
fo 
fa 
V 
H 
© 
If 
an 


ac 


7 F F SS Gai Ge 0 5 


— 0 


* F TA AAT AAKZ TTT NF 7 S F Tr 


nd 


the prime and origina 


lot, and 


Giza 


K > 
Tp 22 TTY. 
I Pq 2 
A 1M 
NTA * 
* * 


5 . + 
3 88 * 
3 
Evi ror iis 4,24 ay 
p — L : 1 % « "4 1 


% 


W 
9 


Ys 4 


er | 


4 : N * 


and Reſolution of the 


for Perſons, Papers, and Recards. 


> # j 


Mercurii, 


anſwer to the Impeachment againſt him. 


intended Impeachment. 
* 


142 
ted bst 


11 dt 0, 


XXXVI. "The Great Caſe of Monorotiss, between the Zaſi-India Company, Plaintiffs, and 
::/Tno.'Sanpys, Defendant : Whether their Patent for Trading to the Ea/t-Indies, excluſive of 
all others, is good? 35 Car. II. 1683. Ac. Ac. is e. 193.2 23-2 How. 3 CC. 

Less ERS. , 25 A... SAA . K&->.. n 


1M 


A HE Fa- India Company having a Patent granted them of the ſole 
JB Trade to the Eaft-1ndizs excluſive of all others, commenced a ſuit 
againſt Mr. Sanchs for trading. thither without licence; in which caſe, 
p ollowing Arguments were made, viz. 


85 vir Hol * (afterwards Lord Chief Juſtice) his Argument. 


The Governor. and Company of Merchants of London, trading to the 
„Hall Indies, againſt Thomas Sandys, de Term. Mich. 35 Curoli adi, Rs. 


4 


| Kot. 126. 


TH E Defendant comes and prays Oyer of the Letters Patent, which 
are ſet forth, as we have declared and pleaded. 

To this Plea the Plaintiffs have demurred. My Lord, I do conceive 
the general queſtion in this caſe, will be this, Whether or no an action 
les by the —— upon this Charter; for that the Defendant not be- 

ing a member of the Company, has traded into the Ea/t- Indies without li- 

cence of the Company ? My Lord, I think there may be two queſtions 

made in this caſe, firſt, Whether or no this Grant of the King to the Com- 
pany, to have the ſole trade to the [ndies, excluſive of all others his Sub- 
jects, whether that be a good Grant? Secondly, Su N to be a good 

Grant, yet whether or no it does reſt ſuch an intereſt, liberty or fran- 

chiſe in the Company, that an action may be brought and maintained by 
them againſt any perſon trading to the Eoff-Indies; who is not qualified 

this Charter) My Lord, for the firſt, I do humbly conceive that this 

Charter granted to the Company to have the ſole trade to the Indies ex- 

cluſive of all others is a good Grant; and, M Lord, I ſhall endeavour to 

make it appear to be a good Grant, from theſe conſiderations: Firſt, oy 
Lord, from the conſideration of the perſons that are to be traded withal, 
and they are infidels, and not Chriſtians. Secondly, My Lord, from the 
conſideration of Foreign Trade itſelf, how and in what nature by Law, it 
| may be reſtrained by the King's Royal Power. And in the third place, 
conſider the circumſtances and particulars of this Grant made to the Com- 
pany in this caſe. 1 
My Lord, for the firſt, that does elate to the perſons to be traded with, 
they Enna Infidels and not Chriſtians; I do conceive that by the law of 
the land, no ſubject of England can trade with Infidels, without licence 
from the King ; or atleaſt it is in the pag of the King to prohibit it, 
and for this very reaſon, becauſe Infidels are by the Law taken notice of, 
and the Law hath adjudged them to be 1 enemies; the Law hath 
ſet a mark upon them, and they are uſed as all other enemies are. And 
ſo, 7 Rep. 17. 6. the expreſs words of my Lord Coke are in Catvin's caſe ; 
fays he, Infidels are perpetual enemies. Reg. 282. That ſets forth the 
Writ of Protection, that was given to the Prior and Brothers of the 
Hoſpital of St. John at . that it was uſed for the defence of the 
Church, contra Chriſti & omnium n inimicos, 12 H. VIII. 4. 


If a man do beat a man outlawed, a Traitor, or a Pagan, and they bring 


an action, he may plead his being a Pagan; and in abatement of his 
action: I mention this, my Lord, to ſhew what opinion the Law has of 
theſe people, judging of them to be enemies as they are Infidels ; and for 
that reaſon has excluded them from the benefit of the Law, and the com- 


mon Juſtice the Nation affords : and from that it may be inferred, | 
that ſince the Law hath excluded them from common Juſtice, | 


ſurely, the Law will not allow an intercourſe or intimate correſpond- 
ence with ſuch perſons to the ſubjects of England. And, my Lord, 
this is grounded upon the care that the Government hath, or ought to 
have, by the conftitution of the Government itſelf, of the Chriſtian Re- 
ligion, which 1 conceive is the main end of Government. The profeſſion 
and preſervation of Chriſtianity is of ſo high a nature, that of itſelf it ſu- 
des all Law; if any Law be made againſt any point of the Chriſtian 
Religion, that Law is ipſe face void. hy? Becauſe it is made againſt 
12. of Government. If the King conquer 2 

Chriſtian Country, their Law continues till it be altered by the Ting; 
but if he conquers a Pagan country, the Law ceaſes ip/o facile to be Law; 
for the Law of Infidels is 7.5 and repugnant to the Chriſtian Reli- 
gion. Why then, if the Chriſtian Religion have the prevalence in 


„ 


C 


ligion to 


about them, in the book of Judges. | 


utile erit, Sedes diſtingut ſicut Iſraclite ſeorſim ab Agypiiis habitaruut. 


* 


King is to have a care of the Chriſtian Religion. In old times of Popery. 

Bratton, Lib. 2. Ch. 24. the King of England, ſays he, is Dei Minifter & 

Vitarius : & 5. ch. Bratton, Jus publicum eſt quod ad Statum. | 
This is looked upon to be part of the Jus publicum, the care of Reli- 


* 
q 


9 


ſarily be in the power of the King to controul it. Hob. 2 


be tranſported ; now if it be againſt the Policy of State to trade with Inſi- 
dels, by the ſame reaſon that ought to be reſtrained.” In the next place, 
I will conſider foreign trade, and whether the ſubjects of England have 
right to ſuch a foreign trade, that they can ad /ibitum trade without any 
controul ; and I conceive they have not, | 


depends upon agreement and contract with foreign Princes, in whoſe 


and War; which, if there were ſuch a right, it could not. 30. <. Mag- 
na Charta, omnes Mercatores, niſi publice ant-a prohibiti fucrunt, habeant 
ſalvum & ſecurum conductum exire de Anglia & venire in Angliam, & morari 
& ire per Angl am præterquam in tempore guerre. Then he goes on fur- 
ther, if there happen to be War with a foreign Prince, and the Kingdom 
of England, and the Merchants of that Country be found in England; 
this ſhews that War is an interruption of the Commerce. 12 H. VII. ch. 6. 
my Lord, that Statute recites, that the Merchants-Adventurers inha- 
biting within the city of Landon, and divers parts of Eny/and, had free 
paſſage, Sc. into divers parts of Spain and other places, that were in 
eague and amity with our Kingdom and Sovereign; ſo that it appears 
that league and amity is the foundation of Commerce. 

Selden, in his Mare clauſum, ſays, the rights of trades are founded on 
the covenants of Princes; What is the reaſon ? Leſt the manners and mo- 
rals of the people ſhould be corrupted by the example of foreign Nations, 
My Lord, 2 Rolls Abr. 214. mentions the Parliament-roll of 1 H. V. 


chants of England, paying their cuſtoms and other duties, might have li- 
berty to export their goods to any place or country, notwithſtanding any 
proclamation to the contrary : and the King ſays he will be adviſed, hg 
would adviſe with his Council, My Lord, from that time to this it 
appears that there was no complaint of the King's proclamation as 
illegal, that did prohibit their trade; but they only pray that he -would 
make an alteration of the Law. But there were ſeveral proclamations at 
that time to reſtrain the ſubject from trading with foreigners: (therefore 


| they defire he would conſent they might trade); but the- King in that 


Te Six following Arguments in this Great Caſe, were copied ffom the MSS. of Samu! Pepys, Eſq. (Secretary to the Admiralty) in Magdalen College, Cambridge. 


Theſe Argum [ 
Life of a Nation; and muſt be of great ſervice to the Proſeſſors of the Law, to ſhew 


ents are of great concern to the Publick in general, and to every iudividual Man in this Kingdom, either immediately or by conſequences, ſince Trade is the 


on what grounds and reafons the Caſe was adjudged, And the Proceedings on the 


Lud Warranto, in State Trials, Vol. IV. P. 769. having been found uſeful to the gentlemen of the Law, is the reaſon why thele Arguments, (tho' not ſo properly a Trial) 


ſpoke by ſome of the greateſt Men that ever appeared at the Bar, are here inſerted. 


The Arguments of Holt, Treby, Finch, Pollexfen, and Sawyer, are very briefly abridged in Skinner's Reports, But the Arguments of Mr. Williams, aud the Lord Chief 


Juſtice Jefferies, are not mentioned there, 
4 


Caſs 


i HEY A 1680. 
A Petition of Richard Thema, Clerk, m cuſtody of the Serjeant at 
Arms attending this Houſe, was read. at?) MN 
Ordered, That the ſaid Serjeant at Arms be impowered to receive ſuf- 
ficient” ſecurity, for the forth-coming of the faid Rithard Thimpſon, to 


Fan. 10. 1680. The Houſe was prorogued, which put an end to the 


And Grotius de bello & pace, Lib. 2. Chap. 15. Parag. 11. ſays, Cæven- 


dum eff enim ne ninua commixturatio contagium adferat infirmis, quamobrem 


The Government is to take care that there is not an infection, by cor- 
reſpondence with Infidels; my Lord, tis not to be doubted but that the 


ou and ſacred things, and the propagation thereof ; why then, my, 
ord, if this be true, then 'tis lawtul for the King to take care and ute; 
his Royal Authority, to prevent all his ſubjects from being perverted." 
My Lord, I think 'tis plain by the Writ of Ne Ex:at Regnum, that ſays. 
the King may prohibit any perſon from going beyond Sea. Why? For 
the defence of the Realm; that is a ſufficient reaſon, it is not in the 
power of the party tolitigate it with the King, but he muſt ſubmit, Now: 
always Religion is firſt to be regarded; ſecondly, The defence of the King- 
dom; and thirdly, The Trade thereof. Now, my Lord, the ſubjects of a 
Chriſtian Prince going to trade with Infidels, being in their company, 
that may be dangerous to the State and Religion ; ſo that it muſt necel- 
17 4 Cour teen's 7 
caſe, it was adjudged that an Information did lie at the Common Law, 
before any Statute, againſt any perſons that ſhould tranſport Coin, be“ 
cauſe *tis againſt the Policy and State of Government that money ſhould: 


Firft, My Lord, I conceive that the liberty and right of a foreign trade, 
country the trade is ; and if ſo be it do depend upon agreement and amity. 


with the Prince; then have not the ſubjects of England ſuch an uncon -! 
troulable right of trading, becauſe it depends upon the accidents of Peace 


wherein it is ſaid, that the Commons did petition the King that the Mer- 


(494) 


" And that the ſaid Richard Thompſon, be impeached upon the ſaid Repart 
ane. And a Committee is appointed to prepare the 
faid Impeachment, and td recer 16 in/truttions againſt bim; and to fend 


< 3.40357. 4 Hor! e. 

| Chriſtian countries, there muſt be ſome means provided by the Law, el. 294. 1 
whereby the King may have a power to preſerve it: and there is nothing L=? 595: i 

more dangerous to the right Religion, than for the Profeſſors of that Re- / · &. aa /65; Wl 

3 commerce with Pagans; we read how the Childreff of Iſrael Las. 

were perverted from the true Religion, by converſe with the Nations round 


XY 


44 King b Common Law: indeed, there was foreign Cuſtom, but that was 


Jurrtlenme Now, my Lord, if fo be the trade of the Nation had conſiſted of other 


r commodities, it may be ſuppoſed, there would have been cuſtom paid for 


2 


. 


4 


|  eafe-diil think fit to part wich hiszpomer, but gives | 
caſes.» My Lord, in che next place it.is.neecfſarg; far the King ig have. 
* to reſtrain a foreign trade; becauſe a ſoreigu trade, as.the ca may, 


power. 


2.5 Dyer 165. Merchants as well as others may be prohibited from going out 


dr other Fortreſs defenſible, without licence of the King; why ? becauſe 


wr 


: as L 
1 * 5 , | 


e, may be very inconvenient and miſchigyaus 


red to be a nuiſance. . So che 18 
rench Commodities; why. 1 ae e 1s Merl 
e 


why: new, if ia be a 1 ere Dre Sende that it is 1 hureful 
ic of his prerogative, is to defend the 


theſe. evils, eſpecially when we have the Judgment of the Parliament, by 
nu} 


But in this caſe here tis only a regulation of Trade, a grant of it to the 


9 and *tis only ſpecified how oy ſhall manage that Trade, to the 
I 


ing of this Statute. 
My Lord, I do obſerve as to the Caſe I reported before, when the Com- 


mons did petition the King, that they might have liberty to trade notwith- 
ſtanding any proclamation, Rolls Abr. 214. they were not of an opinion at 
that time, that this Statute did extend to Merchants, to give them liberty 
wo trade every where at their will and pleaſure ; if they had, they would 
have inſiſted upon it, and urged it to the King, that whereas there was a 
Statute gave them free liberty, therefore delire the Jaw might be obſerved : 
but they do not deny, no, they tacitly acknowledge the King had ſuch a 


My Lord, it does appear what the ancient trade of England was by the 
Cuſtoms; for at the Common Law there was no Cuſtom but in three things, 
Wool, Woolfell and Leather; theſe are the Cuſtoms that were due to the 


for a foreign commodity, and was prize; Dyer 165. 2 Infl. 52, C 43. 
Davies, Rep. 8. 


them afterwards; in Ed IIl's time, when new Trades were introduced, we 
find Acts of Parliament made for raiſing new Cuſtom; therefore ſince no 
Cuſtom was paid, but theſe ancient Cuſtoms, we may ſuppoſe the trade of 
the Nation moſtly conſiſted of thoſe commodities. Fitzherbert, nat. Br. 85, 


_—_ 


of the land, or any perſon whatſoever ; and Davies, Rep. fol. g. b. gives one 
reaſon why the King did permit the Merchants to trade, when it was in his 
power by Writ of Ne excat Regnum, or a proclamation, to put a itopto them. 

My Lord, in many caſes, when the doing of an Act may be to the pub- | 
lic detriment, the King bath power to reſtrain it, and it cannot be done 
without the King's licence: Cz. Litt. fel. 5. a Subject can't build a Caſtle, 


it may be dangerous. Why then ſhould a Subject trade with an Infidel 
Country, without licence from the King ? for by trading with Infidels they 
indanger their Religion, And therefore, as it requires licence to build a 
Caſtle, tho* a man otherwiſe might lawfully do it upon his own ground; 
ſo for the ſame reaſon does it to trade with Infidels, g Rep. 87. b. 2 Inſt. 100. 
A man cannot incloſe his ground to make a Park without licence of the 
King; in that caſe he takes nothing from any body, but ſuch incloſing and 
turning profitable ground into a place of pleaſure, may be of public conſe- | 
3 


be made a 


38 C I. (406) 


d ;therefgre.. cannot. be, done without. the King's licence 
E 1 men * Macs oy buckler, ee 
other, chat is felony z, hut If they Play with Heence of-the King, thatis no: 
| felony ; fo, tha the King hack power to. prohibic, and 5y his command 
make that e ** otherwiſe 3 eu- | — — ig may 
commang a man, by his Writ, to ſtay in the Kingdom, and if he go con 
to the Nia Writ er Bede, in that caſe the King ma 2 all n 
Lands for the contempt, as in the caſe of Six. Prancis Tagleſs * fo chat ag 
$6 Ning may govera the trade of the Nation in regard it may be miſchie- 
vous, the J Hinder! it wr | a 
In the R the Grant ; and the Grant hath 
things in.it: Tis a Grant to a Company, that they and their children fhall 
| trade to the IJadies, . W c any ſtatute or diyerfity of Faith or Re. 
| ligion; and that they ſhould have the ſole commerce and trade there, There 
is a prohibition to any of the King's ſubjects to trade there without Heence. 
Now, my Lord, this Grant I take to be good; for, my Lord, tho? it may 
not in itfelf be lawful without the King's licence, yet it is in the power of 
the King to make it ſo. And for this reaſon can the King make an alien , 


— 


ä 1 dw, 


| denizen. | 5 


The reafon of the Law, why an Alien is uncapable to purchaſe lands 
here, is becauſe tis ___ the policy of the Land for to ſuffer a Foreigner 
to come into England, and enrich himſelf with the lands and goods of the 
Kingdom, yet the King mayeure'this-ineapacity ; but hot withftanding be 

| enizen, op Lear: he remain an Alien ſtill, and ſuhject to that 
Prince from whence he came; Dyer, 3 ch. B. So that notwith*andi ng it 
may be dangerous for an Alien to have land, yet the King is entruſted with 
it, and he may give this Alien liberty to purchaſe land. 7257 
Lord, it is, as I have obſerved, unlawful to tranſport the Coin of 
| England; yet the King may give leave to tranſport Coin, as there is a pre- 


| cedent 5 Car, J. of a licence to tranſport” 10, oo0 4. So, my Lord, for the 


trading with Infidels, tho” in itſelf it's againſf the policy-of the Govern. 
ment; that is, for the ſubject to have an uncontroulable' [tberty, to trade at 
their pleaſure; yet the King, who is entruſted with the adminiſtration of 
the Government, may give authority to do it. And there is a gteat deal of 
difference between trading in a Company, and trading out of a Company: 
if they trade in a Company, they trade under the Government of England; 
if they trade out of a Company, then they trade out of the Government of 


England, and out of its protection. This Company is incorporated and made 


to have the Government of this trade; they being Chriſtians, no queſtion, 
are to take care of the Chriſtian Religion; and to take care that their A- 
gents and Factors that trade under this conſtitution, keep up to that Reli- 
gion they profeſs ; but certainly it is quite another thing when people trade 
of their own head; there they converſe only with Infidels, they cannot haye 
Divine Offces. at; ; | | Hay $I 
My Lord, it has been objeQed ; Oh, but ſay they, if the King give a li- 
cence to ſome, tho” they cannot do it without the King's licence, yet the 
King having diſpenſed with this Law, this diſpenſation ſhall have an uni- 


verſal influence, and give licence to others. | 


My Lord, it ſeems to me a very ſtrange inſerence; they acknowledge, 
that make this objection, that without the King's licence, beyond what it 
is, where the King hath qualified, his Grant ſolely to the Company and 
their Factors, they would have it extend to all the people of England. I 


tion will be, that this is a 
Law; with ſubmiſſion, I think it is none; and I hope I have ſaid ſomething 
already to prove it to be none, and it does not come within the definition of 
a Monopoly, 3 Inftit. 181. A Monopoly is an inſtitution or allowance of 
the King, by his Grant, Commiſſion or otherwiſe, to any perſon or perſons, 
bodies politick or corporate, of or for the ſole buying, ſelling, making, 
working or uſing of any thing; whereby any perſon or perſons, bodies po- 
litic or corporate, are ſought to be reſtrained of any freedom or liberty that 
they had before, or hindered in their lawful trade: reftrained of the freedom 


they had before, that I think they cannot make out, that they ever had any 


ſuch freedom. They cannot make out that they were in poſſeſſion of this 
trade before, therefore this Charter does not reſtrain them of any. freedom 
ey had; then ſay they, it hinders others lawful trade. 

y Lord, I have made it appear, that the trading with Infidels without 
licence of the King is not a lawful trade. But to go further, tho? the proof 
lies on their fide, they having the affirmation ; yet I hope to give ſuch evi- 


time there was a Charter granted to this Company; and a Charter that had 


theſe very words, of having the fole trade excluſive of others; and there had 


been another Charter granted before of having the ſole trade, 27th of the 
Queen. Now in this Parliament, 43d of the ſaid Queen, the Parliament 
fell very vigorouſly againſt Monopolies, and brought in a great catalogue of 
them. But, my Lord, I do obſerve, that in all the catalogue, and in all 
the debates of Parliament at that time, there's not one word mentioned of 
the Eaſt- India Company's Charter, neither of the Charter of the 27th of 
the Queen, nor of the Charter of that very Parliament; nay, there is not 
ſo much as mention made of the Charter granted to any other Company. 
My Lord, I have this from a Book that is lately come out, Totunſbend': Cil- 
lectian of Proceedings in Parliament, 244, 245. there is the whole catalogue of 
Monopolies, and the full debate of them; but as for any Charters of Cor- 
porations, tho? there were many at that time, there is not the leaſt complaint. 

My Lord, between the 43d of the Queen, and the 20th of King James, is 
about twenty-three years; in the 43d of the Queen, the diſcourſe of Mono- 
polies firſt began in Parliament; and they were conſidering, it may be ſup- 
poſed, all this time, how to ſettle the matter of Monopolies, and to declare 
what were Monopolies. And after all this long conſideration, and ſo great 
an agitation as it had, they came to make the Statute of 21 Fac. which ſeems 
to be a ſettling and 8 the prerogative of the Crown, and right of the 
ſubject; it does condemn Monopolies, and has theſe words, all Monopo- 
lies, and all Commiſſions for the ſole buying, &c. or uſing of any thing with- 
in the King's Dominions, why that is condemned. But, my Lord, it does 
appear that the Parliament were ſo far from condemning the Charter of this 
Company, or the Charter of any other Company, that there is an expreſs 


provilo 


-- 


King may hinder it, when it will be apparently miſchievous. 


think *tis the firſt time that ever the King's licence, or authority that he- 
| gives, ſhould be extended beyond itſelf. "Put, my Lord, the great objec-/ 


onopoly, and therefore the Grant is void in 


dence, as is even as much as can be expected in any caſe. In the 43d of 
Queen Elixabeth, a Parliament was ſitting at Veſiminſter, and at that very 
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(407% 1683. . 
/proyiſo that the Statute of Monopolies ſhould. not extend to any Company 
' jor ide Ordering or managing of trade, tho? I think the words of the Statute 
did nas reach this caſe, yet they were ſo careful, that they would have a 
| provide to fave this and all other Companies. And, my Lord, there is a 
Statute, 3 Jac cap. b. by the preamble of which Statute it appears that 
the King had . a Charter to divers Merchants to be a Company, and 
to have the ſole trade into Spain and Portugal, excluding all others that 
were not members. T he Statute recites'the miſchief of liberty to all the 
King's ſubjects to trade there: I obſerve, the Parliament did not condemn. 
the Charter to be unlawful, but took it to be good, and that nothing leſs 
than an Act of Parliament could reſtore the liberty of trade to the ſubjects 
inſt'the Charter; for they do ſay, notwithſtandirig the Charter had 
ven the ſole right of trade to the Company, yet it ſhould be lawful for 
all people to trade there, notwithſtanding that Charter. Now, my Lord, 
Ido think that practice and uſage is a great evidence of the Law : 1 ſhall 
ſnew your Lordſhip ſome precedents of ſome Charters, that have been 
granted to perſons of a ſole trade excluſive of others. 6 Feb. 26 El:z. ſhe 
ranted to Abraham Gilbert and his aſſociates the ſole trade to China, 
rohibiting others. 6 March, 27 Eliz. there is a Patent to Sir Walter Ra- 
ligh to diſcover new Countries that were heatheniſh and under Infidels. 
11 Sept. 23 of her Reign, there was a Patent to divers Turkey-Merchants 
to have the ſole trade to Tur key, excluding all others. 1// of Fan. 34th 
of the Queen, a Charter granted to the Turkey-Company. 5 July, 27th of 
the Queen, there were Letters Patents granted to certain Noblemen and 


Gentlemen to trade into Barbary, and that during twelve years none 


ſhould trade there, but they, their Agents and Aſſigns. 30 Enz. a Pa- 
tent made to the Merchants of Exeter to have the ſole trade to Rivers of 
PT EN} in Guinea; 24th of the Queen, another Patent 


to Gregory and Pepe, to have the ſole trade to Guinea, My Lord, all theſe 


I have now quoted, I have cauſed to be examined on the Rolls, and are to 
be found there. 2. Brownlow, 296. there it was held by my Lord Coke, 
that no ſubject ought to trade to an Infidel Country without licence of 
the King, for fear of being perverted from the Chriſtian Religion ; this 
my Lord Cote ſays, and he ſays he had ſeen an ancient precedent of a li- 
cence. More 67 5, Darcy and Allen. Juſtice Dodderidge (that I think was 
only then Serjeant) argues againſt the Patent, but he did agree that a Grant 
to a Company to have the ſole trade with Infidels is a good Grant, and the 


'King by his prerogative might reſtrain his ſubjects from it: he admits a 


Patent for ſole ee was good; why, becauſe the Publick was con- 


cerned; My Lord, the Parliament of late time have been fo far from look- 


ing upon the E- India Company to be a Monopoly, that they have de- 
clared it to be for the good of the Kingdom; 14th of this King, chap. 24. 
in the preamble 'tis recited, | : 
Now, my Lord, I hope I have made good, that the King has this power 
both by precedents, by authorities, and opinions of Lawyers; and alſo the 
judgment and the opinion of the Parliament: And that it was never con- 
demned, and ſo I conclude this firſt point, The ſecond point, my Lord, 
in the next place, which I ſhall be very ſhort upon, for that it will be con- 


ſequential tv what I have endeavoured to prove before ; that is ſuppoſing 


it to be a good Grant, whether if any perſon do trade to the damage of the 


Company, tis a good ground for an action. 


Fir/t, I do think the Company have, and 'tis very plain they have an 
inheritance, and 'tis a franchiſe and liberty they could not have, unleſs 
they had the King's Grant, and others excluded from it ; then it does agree 
with all the caſes of this nature; wherever the King grants a franchiſe to 
one, and another perſon violates the franchiſe, the King's Patentee may 
have an action of the caſe, againſt the perſon that does interfere or violate 
the franchiſe. 22 H. VI. 14. 11 H.IV. 47. ſuppoſing the King grant a 
man a Fair or Market, if any man ſet up another Fair or Market, tho' 
with the licence of the King, yet he that has the Grant ſhal] have an ac- 
tion. Now the Ea/i-Jndia Company are to be at great charges, nay, 
there is a truſt repoted in them, that they ſhall trade, and carry on this 


trade for the good of the Company ; ſo that they are put into a trade, and 


are obliged to carry it on. The Defendant hath no right; if they have a 
right, they ſhall have_a remedy againſt any that invade it. And for theſe 
reaſons 8 
I pray your Judgment for the Plaintiffs. 


Sir George Treby (afterwards Lord Chief-Juſtice) his Argument. 


The Governor, and Company of Merchants of London, trading into the 
Eaſt- Indies, againſt Themas Sandys. Trin. 35 Caroli Secundi Reg. 
Kot. 126. 
May it pleaſe your Lordſhip, 
1 AM of Countel in this caſe with Thomas Sandys, the Defendant. The 
Caſe ariſes upon a Charter ſet forth by the Plaintiffs, and a Statute 
pleaded by us; and it is as Mr. Holt has opened it. Only J ſhall, for my 
purpoſe, open it a little more than he did. 
It is a ſpecial action on the caſe, declarative; wherein the Plaintiffs de- 


_ clare, that King Charles Il. our preſent King, by his Letters Patents, bear- 


ing date the 2d of April, in ther 3th year of his reign, reciting that the Go- 
vernor and Company of Merchants trading into the Eaft- Indies, hed been 
of long time a corporation, and enjoyed divers Jiberties, privileges and 
immunities, by vittue of divers Letters Patents, and Charters, granted to 
them by Q: Elizabeth and King James; and the King being informed, 
that divers diforders and inconveniencies were then lately committed, to 
the great prejudice of the ſid Company, and interruption of their trade: 
Whereupon they had humbly beſought the King, to grant and confirm 
their ſaid Charter, with ſome alterations and additions, tending to the ad- 
vancement and benefit of their trade. | 

The King gives and grants to them, that they ſhall bea corporation per- 
petual, to have ſucceſſion and capacity, Sc. And further willed and 
granted, that they, and every one that was, or ſhould be of the Company, 
and their ſons at their ſeveral ages of 21, and their apprentices, factors, 
and ſervants employed by them, might and ſhould freely traffick, and uſe 
the trade of Omg by -ſca, by ſuch ways and paſſages then found 
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and diſcovered, as they ſhould think fitteſt, into and from the Fagi- /n- 
dies; and into and from the Iſlands, Ports, Havens, Cities; Creeks, Towns 
and Places of A/ia, Africa, or Amexiga, or any of them, beyond the Cape 
of Bona Eſperanza, to the Streigh Wo? Magellan, as by the Court of the 
Company ſhall from time to time be limited and agreed, without any mo- 
leſtation, impeachment or diſturbance; any ſtatute, uſage, diverfity of re- 
ligion or faith, or any other cauſe of matter whatſoever notwithſtanding, ſo 
always the fame trade be not undertaken, or addreſſed, to any Country, 
Iſland, Port, Haven, City, Creek, Town, or Place, already in the lawful 
and actual poſſeſſion of any ſuch Chriſtian Prince or State, as at this pre- 
ſent is, or at any time hereafter ſhal be in league or amity with the King, 
his heirs or ſucceſſors, and who doth not, br will not accept of ſuch trade. 


And further $590» That they and their ſuceeſſors, and their factors, 


ſervants, and aſſignees, in the trade of merchandize for them, and in their 


behalf, ſhall for ever hereafter have, uſe and enjoy, the whole, entire 


and only trade and traffick, and the whole, entire, and only liberty, uſe 


and privilege of trading and trafficking, and uſing the feat and trade of 


merchandizing, to and from the ſaid Ea/?-Indies ; and to and from all the 
Iſlands, Ports, Havens, Cities, Towns and Places aforeſaid. 

And further grants to them, that the ſaid EH: Indies, or the Iflands, Cc. 
ſhall not be viſited, frequented or haunted by any of his ſubjects, during 
the time that theſe Letters Patents remain in force, contrary to the true; 
meaning of the ſaid Letters Patents, and the virtue of the prerogative 
Royal. Charging alſo and commanding, and prohibiting all other ſubjects, \ 
that none of them viſit, haunt, frequent, or trade, traffick or adventure by 
way of merchandizing into or from any part of the ſaid Eaſt- Indies, &c. 
unleſs it be by and with the licence and agreement of the Company, in 
writing firſt had and obtained under the common ſeal. 

Here the declaration makes a bteak, or ſtop, and ſo it would feem as if 
the reſtraint and prohibition were abſolute and general ; but upon Oyer 
prayed of the Letters Patents, they being ſet forth in hec vera, it appears 
to ve, ſub modo, under the following penalty, viz. Upon pain that every 
luch other perſon or perſons, that thall trade to or from the Ea/t-Jndies, 
ſhall incur the King's Indignation, and forfeiture and loſs of the goods, 
merchandizes, and other things whatſoever, which ſo ſhall be brought in- 
to this Realm of England, or any the dominions of the ſame. As allo the” 
Ship and Ships, with the furniture thereof, wherein ſuch goods, merchans 
dizes and other things, ſha!l be brought or found, the one half of all the 
ſaid forfeitures to be to the King, his heirs and ſucceſſors ; the other half 
to the Company. And further, all and every the ſaid offenders, for the 
ſaid contempt, to ſuffer impriſonment during the King's pleaſure; and 
ſuch other puniſhments as to the King, his heirs and ſueceſſors, for ſo 


high a contempt, ſhall ſeem meet and convenient; and not to be in any 


wiſe delivered, until they and every of them ſhall become bound to the 
Governor, in the ſum of 10001. at leaſt; at no time then after to ſail or 
traffick into any part of the ſaid Eaſt-Iudies, &c. And further grants, 


That the me pap may grant and give licence under the common ſeal, 


to any perſons to fail and traffick to the Eaſt- Indies; and that the King, 
his heirs and ſucceſſors, will not, during the Letters Patents, give licence 
to any perſon to ſail or trade there. | 

By virtue of which Lettcrs Patents they alledge they have been, and 
are a Corporation ; and have had, eſtibliſhed and managed, and do ſtill 
manage a great trade of merchandize to the faid {#a/!- Indies, with the in- 
habitants there; who at the time of making the ſaid Letters Patents, or 
ſince, were not Chriſtians, nor ſubjects to any Chriſtian Prince or State 
but were, and are infidels and enemies of the Chriſtian faith; and have 
ſpenr and laid out many and great ſums of money on that occaſion. | 

And further ſay, that the commerce and trade aforeſaid cannot be eſta. 
bliſhed, managed or carried on but per hujuſmodi Corpus Corporatum, by 
ſuch a Corporation ; and that they ought to have and enjoy the ſole trade 
there, according to the form and effect of the ſaid Letters Patents 

But the ſaid Thomas Sandys being a ſubject of the King, and no member 
of the Company, nor ſon, apprentice, factor, ſervant, or aſſignee, ſuffi- 
ciently knowing the premiſes, and deſigning to prejudice the Company, 
contrary to the form and effect of the ſaid Letters Patents, after the mak- 
ing the ſame, and after the Company had ſettled. their trade, 19 Jan. 
34 Reg. did trade into the Eaſt-Indies, within the Parts, Regions, and 
Places above-ſpecified, beyond the promontory of Good- Hope, on this fide 


the Streights of Magellan aforeſaid, in certain Ports and Places, called 


Atchein, Mechlopotan, and Porta Nova, with a certain Ship, called the Ex- 
pedtation, without the licence, and againſt the will of the Governor and 
Company, and to the prejudice, impoveriſhment, and manifeſt grievance, 
and againſt the form and effect of the ſaid Letters Patents; to the da- 
mage of the plaintiffs 1000!/, | 

The Defendant prays Oyer of the Letters Patents ; whereupon they are 
ſet forth in hec verba, | | 

And thereupon the Defendant pleads the Statute, 18 Ed. III. Cap. 3. 
whereby *tis enacted, That the Sea be open to all manner of Merchants, to 
paſs with their merchandize where it ſhall pleaſe them. 

Upon this the Plaintiffs demur. 

My Lord, I ſhall not differ with Mr. Holt in the ſtate of the contro- 
verſy, but make the ſame two points, viz. 1. Whether this Patent, as it 
purports an excluſion of all other ſubjects from this trade, be good or 
void ? 2. Whether here be an apt ſuit brought ? 

In the firſt place, I ſhall not queſtion but the Patent is good, to make 
theſe perſons a corporation, and all the privileges and benefits they can 
derive from being a body corporate, they may enjoy, and apply them to 
trade if they will. Vet as to this particular, I ſhall obſerve thus much, 
that when ſuch Charters of Incorporation were firſt taken notice of in 
Q. Elizabeth's and K. James's time, they did not eſcape the cenſure of 
learned men, who forcſaw the ill ufe of them. Co. Mag. Char. 540. 
Three things which have fair pretences are miſchievous : 1. New Courts; 
2. New Offices; 3. New Corporations trading into foreign Parts, or at 
home ; which 3 the fair pretence of order and government, in con- 
cluſion tend to the hindrance of trade and traffick, and in the end pro- 
duce Monoplies. | 
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In this argument I am ſenſible 10 of u tender Point, 1b. Es. Mag. Charta 61. and Pla. Cor. 182. A Patent granted: by Ph. 
D ee grips Bat 1 hall treat ic with tl 


regard and deference that and Mary (in reſpect of Philip's landing there) that all. Malmſeys ihould | 


10 as bur Books teach uur i de imported at Southampton, and not elfe where, adjudged void. 24 . VIII. 

. 5 alive is grezt ; but it has this general and juſt limitation, | was the College of Phyſicians ertcted b Lan Patents * | 

" "the fubieR. * 12 199) p ; 3 | ; 1 1 . | D612 * 3 a . 1 33 34.444 : . In, or within ſeven Miles compaſs of London, Cue s 8. Rp. P. 114. | 
x wr 8 Law: 4; ſpeaks? y of it, as'a matter divine: The Dr. Bonham's caſey but they were well adviſed that that clauſe in the 

en ti od's famp, and has the: ſhadow of God's excollenties | Letters Patents was void; and theref ore 16 H. VII. they procur:d an | 

God is always Joined with juſtice 3 for to do wrong, is Act of Pailiament to make good their Letters Patents; and the hay 


8 ſays 
e ee 
not emmipotancc, but weakneſs, $0 it 15 with the King ; be can be 10 reaſon of making that Act, was to give that force to that reſtraint whica 


EO Ihe 297 ite ; therefore he has a prerogative in all things that are | could not be by the Letters Patents onlyy,. I 

85 no e 2 l 715 4 he — unte C ben & c. (ſays he). And | 15th 7acebi, was granted 9979 ſole printing of Law- books, the 

i , ee e Corporati ons, and t A ; but for the validity. of which happened. to come in queſtion. in 1668, in Chancery | 
fame reaſon; he cannot add a reftraint to all other ſubjects from exerciſing | between the Patentees and ſome Book(ſcllers, who had acquired copies of 8 
Een |. | Law-books to be printed, and it-was referred toall-the Judge. 
II T thalt fay for my foundation,” that this Patent, as to reſtraining the Many ſpecious reaſons were given to maintain it z.as, that the Inven- 


trade, aid ae all other fubjects, has the nature of a Monopoly, | tion of Printing was new, that it concerned the State, and was matter | 
and is thetefote void in that particular. : 1 of public care; that it was in the nature of a Proclamation, and none 
M. Hal and I are agreed on the deſcription of a Monopoly, which is | could make Proclamations but the King. That the King had the mas- 
made by my Lord Cu Pla. Coron. 181, viz. an Inſtitution by the King, | ing,6f Serjeants and Officers, and Judges of Law; that they were printed 
by his grant, commiſſion, or otherwiſe, to any perſon, or corporations, of in a particular language and character, with abbreviations; &c:: But 
or for the ſole buying, ſelling, making, working or uſing of any thing | was the opinion of all the Judges certified to my Lord-Keeper, that tho 
whereby any perſons or corporations are ſought to be reſtrained of any | perſons who had acquired Copies ſince the Patent, could not be reſtrained 

freedom or liberty they had . or hindered in their lawſul trade. by the Patent from printing them. humor 

And the like deſcription is made in the preamble of the Act con- | Lord no" wg It received another Judgment in the Houſe of Lords. 

cerning Monopolies, 21 Fac. cap. 3. where it is alſo declared, That all | Sir George Treby. Not this caſe; my Lord. e. | 

grants of Monopolies, and all other matters or things whatſoever, any { But beſides the Common-Law. our point is moſt ſtrongly eftabliſhed 

way tending to the inſtituting, n furthering or | by particular Statutes, and it has been the wiſdom and Cure: of Princes 

ö | 

| 


countenancing of the ſame, are altogether contrary to the laws of this and Parliaments in all times to aſſert this freedom of trade. or 
Realm, and utterly void, and of no and in no wiſe to be putin | Aagna Charts, cap. 30. All Merchants (if they were not openly pro- 
8 uſe or execution. 5 2 | : 8 hibited before) ſhall have their ſafe and ſure conduct to depart, come and 
If therefore this trade to the Ea/-Indies be a lawful trade, then this | tarry, to buy and ſell without any manner of evil toll, by the old and 
Patent for the reſtraining it muſt be a Monopoly. The nature of a rightful cuſtoms, except in time of War. fee St on IT 
Monopoly conſiſts in reſtraining a common right; it appropriates to one, | It is true, as Mr, Halt ſays, that this provides againſt als tolneta; 
or a few, what others had the lawful uſe of before. but tis plain too, that it eſtabliſhes their liberty of trading, and coming 
Ic confeſs, I did a little wonder to hear merchandizing to the Eaft-In- | and going with their Merchandiz eee ig 
tics objected againſt as an unlawful trade, and did not expect ſo much My Lord Cote ſays, indeed, that this reſpects Aliens only, but more 
divinity in the argument; but to that I ſhal) endeavour to anſwer by | ſtrongly proves tnat the Engliſb had this liberty for they would never 
- and bye. | | 5 | | have extended it to Aliens, and have left the Engi without it. 
SGenerally ſpeaking, merchandizing was always reckoned a lawful From this exception (nift antea public prohibiti fuerint) it cannot be in- 
trade ; every man might uſe the fea, and trade with other Nations as | ferred that the King may reſtrain his ſubjects from trade; for my Lord 
freely as he might uſe the air, £56 | Coke, in his Comment. fol. 57, ſays, that this prohibition muſt be-intendes | 
And for this trade to the Ea/t-Indies, it was lawfully uſed before there | by Act of Parliament, for that it concerns the whole Realm, and is im- 
was a Company, or elſe there had never been a Company. This trade | plied by the word public. ler- h 570, 513. 530. Zg2.. 
has been long, but this Company is made by theſe Letters Patents 22 | Beſides that, this prohibition muſt relate to Aliens only, and that 
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years ago. likely in reſpe& of War too. | METS 
This is not diſtinguiſhed, nor diſtinguiſhable from the reaſons and Subſequent Statutes. make it-moſt clear. 2 Ede. III. cap. . Met 1 
rules laid down in the other caſes of Monopolies. chants, Strangers ſhall go and come with their Merchandize. 6 £44411. 
Il hall chiefly inſiſt upon two caſes in one Book, Coke 11 Rep. the Taylor | (Stat. 1.) cap. I. all Merchants, Strangers and others, may freely buy 
| of Iypſivirb his caſe, 25 $3 and Darcy and llex's caſe, called the caſe of | and ſell their commodities, trom whenceloever they come, without in- 
' Monopolies, ol. 86. It is the main 2 of both thoſe caſes, that at | terruption; notwithſtanding Charters or Uſage to the contrarys; Which 
| Common-Law no man could be prohibited to exerciſe his trade, for that | Charters and Uſage (it any be); the King, Lords and Commons hold to 


is an avoidance of Idleneſs, it helps to provide ſuſtenance for a man and | be of no force, as being to. the damage of the King and his great Men, ] 
his family; and tis a ſervice to the King: and the conſequences of re- and the oppreſſion of the Commons. JO PR 
_ training trade are pernicious, as raiſing prices of commodities and impo- | 14 Ed. III. (Stat. 2.) cap. 2. All Merchants, Aliens, Denizens and 
veriſhing men, bad commodities, &c. « Foreigners (except thoſe which be of enmity) may without let, come 1 
No that foreign trade was underſtood to be comprehended under this | with their Merchandize, tarry and return, | d 
q eral reſolution, I deſire your Lordſhip to look upon the report of the 25 Edw. III. (Stat. 4.) cap. 2. If any Charter, Proclamation, Com- 
: Taylor of Ipſwich's cafe, in 1 Rolls rep. 4. where it is ſaid, that no trade | mand, Uſage, Aliowance or J pggment be made to the contrary, it tall 
bf Merchandize can be kindered by Patent, and a Charter to hinder trade | be void. 5 bak 6 | 
At Sea is void; as that a hundred men ſhall have the ſole trade, or the like. 2728 Ed. III. (Stat. E) ep, eſtabliſhes the like freedom, as in the 
The King's prerogative cannot make this good; it is not lawful for a | time of that King's Progeniofs, and there is uſed the word Eu Mer- 


man to reſtrain himſelf from his trade, 5 Moor 242. 2 Leon. 210. a bond | chants, as in other Statutes the word Deuizens. ; 
not to uſe his trade of a Dyer or a Smith is void, ſo a bond not to plough [ obſerve that it was then looked upon as an ancient right, it having "1 
' his land. been in the time of his Progenitors. 3 - 
And ſo a bond that a man ſhall not go out of his houſe, for a man muſt 2 R. II. cap. 1. 11 K. II. cap. 7. and 16 K. II. cop. 1. are to the ; 
ſerve the King, and do his duty with his liberty and his labour; and if | like purpoſe. | R 
Merchants and Mariners ſhould enter into a bond or a covenant not to Whea there has been eccaſion to prohibit any Merchandize, it has f 


trade, or not to trade to the Ea/t-[ndies, it were void. And if it be un- been done by Acts of Parliament. | 101 
lawful for a man to reſtrain himſelf from it, the King cannot reſtrain him. 27 H. VI. cap. 1. confirmed 28 H. VI. cap. 1. prohibits Merchan- v 

Another reaſon is, the King cannot by his Letters Patents take away | dize, growing or wrought within the Dominions of the Duke of Bur- p 
the ſubjects property, and | do not know a greater property than freedom | gundy, and the like, 4 E. IV. cap. 5. till that Duke revoked his Procla- | 
of trade and labour; the King cannot take away ſix- pence that a man has | mation concerning our cloths. ap | 


ot by his trade, much leſs can he take away his whole trade : if the pro- | 3 Z. IV. cap. 4. Forbids importing woollen caps, cloths, laces, Cc. v 

fe which a man gets by his trade be his own, the liberty whereby he ac- | and many other Statutes of like nature; whereof ſome in his preſent d 
quires it is his own; otherwiſe the whole property of traders were Tuer e | Majeſty's reign, as concerning J-1/þ cattle, French goods, and concerning f 

Mr. Holt would expound the Statutes that are pleaded, to ſignify that | our Foreign Plantations : all which were vain and nredleſs, if the King 0 
the King ſhall not lay an impoſition upon Merchandize. Though that be alone could have reſtrained the ſame. | | \ 
not the true meaning of the Statute, yet even that were ſufficient for our | 26 H. VIII. cap. 10. Gives power to the King, during his life, to re- b 
purpoſe, and will prove that the King cannot totally prohibit a man to | ſtrain or ſet at liberty traffick beyond Sea for certain Countries. Now © 
trade, for if he can prohibit abſelutely, he can prohibit ſub mode, and Henry the VIIIth. as my Lord Cate ( Inf. co. 361.) obſerves, ſtood as a 
require that none ſhall trade unleſs they pay ſo much and ſo much for li- | high upon his prerogative, as ever any King had done; and would never 
cence; and ſo by that means he might lay that impoſition, which, it is | have accepted his power from a Grant of arhament, if he had had 2 0 
agreed, he cannot. prerogative of this nature before. f 

In Darcy's Patent there was 2 rent of a hundred marks per annum re- 35 Eliz. cap. 7. It is enacted that the Queen may prohibit tranſporting 2 
ſerved to the Queen; and they that drew, and they that argued that | of corn by proclamation ; and ſo it is 1 Fac. cap. 25. which ſhews that a 
Patent, ſuppoſing the Grant of the ſole trade to have been good, made | proclamation, which is an Act of Prerogative, was not ſufficient for the © 
no doubt of the conſequence, that the reſervation was good. purpoſe, without the authority that was derived upon it from the Acts of 5 

It is truly ſaid by my Lord Coke, C. Mag. Cha. 47» & 63. that all Parliament. | j 
Monopolies concerning trade and traffick, are againſt the Common-Law, | My Lord, I ſhall now anſwer Mr. Holi's Arguments and Allegations. 

and divers Statutes ; and 'tis as truly ſaid by him, Co. Placits Corone, Firft, He ſays, that, by the Law of the land, no ſubject can trade with i 
182. that though theſe Monopolies were ever without Law, yet they | Infidels without the King's licence. 11 1 

were never without friends. But I ſay, this is gratis diftum, and I muſt deny the Law to be ſo. 

Several attempts have been made for them; Mr. Holt has cited ſome; | He cannot find any Statute, Judgment or Reſolution in all our Law- v 
for the moſt part, they lurked private, ſometimes they have appeared in | books to this purpoſe, 
Courts of Jultice, but there they have always been diſappointed; All the authority he has is a caſual ſaying of a ſingle Judge in Miclei- c 

| Rot. Perl. 50 Ed. III. zu. 33. It appears there had been a Patent | bern's caſe. | | F 
granted to one Peachy for the ſole ſelling ſweet Wine in Lenden this For in Darcy and Allen's caſe, there is not a word ſpoken by Dedderidge, I 


concerned a thing of delicacy, and was à matter of ſmall moment then; | or any other, concerning trade with Infidels. 
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| Dodderidge 2 of foreign trade; cites and afficms the Law of | 
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Jacobi, in the Common Bench, upon a motiori made for conſultation, | 
on a prohibition awarded, it was ſaid by the Lord Cole, that no ſubject. 
King may trade with any Infidels without licence of the King; 
and the reaſon of that is, he may relinquiſh the Catholick Faith and adhere 
to Infidelifm: And he ſaid, he had ſeen a licence made in the time of 
um III. where the King recited, that he having a ſpecial truſt and conh- 
dence that his ſubjects will not decline from his Faith ànd Religion, li- 
cenſed him ut ſupra; and this did ariſe upon a recital of a licence, made to 
a Merchant to trade to the Ea - Indies. | 

Firſt, To this ſlender authority I anſwer, 

If the Law had been according to this conceit, there would have been 
much ſaid and done about it in divers caſes; there would have been pro- 
ceedings againſt perſons that had traded to Granada, (of which the Moors 
loſt the Dominion within theſe 200 years) to Barbary, to Turky, and other 
Infidel places in fa, Africa, or America, but we never heard or read of 
any till now. | 

Secondly, *Tis an apocryphal caſe; that Book, called Brownlow, is of 
little authority; it was printed without approbation of the Judges, or any 

licence. | 

And the conceipt is of leſs authority, it is reported as dium obiter, upon 
a motion, a caſual ſaying of the Judge; which the Clerk took, and likely 
miſtook, for it is nowhere ſaid in my Lord Coke's own Books, though they 
are voluminous. And the ground of his ſaying (if he did ſay) it is, that 
he had ſeen a'licence in Eaw. III's time, but I cannot learn that it has 
been ſeen by any man elſe, Neither Mr. Holt nor I can find it, nor does 
my Lord Cole tell us where it was; perhaps it was taken upon truſt, and 
miſtaken, perhaps not authentick, and perhaps a ſufficient anſwer to it 


would have been found in it; however, it was but one, and certainly, if 


the Law had required it, there would have been more than one licence 
from the beginning of our Records till that day. 

Una Hirundo, &c. | 

Thirdly, The reaſon there given makes ſtrongly againſt this Charter ; 
the reaſon is, leſt men ſhould decline from the Faith ; ſothat it ſeems there 
is a ſpecial truſt in the King, that he ſhould ſuffer none to go into Infidel 
parts, but ſuch as are orthodox, found and firm in Religion; ſuch of whom 


the King is ſpecially aſſured that they will not fall from the Faith, which | 


is to be exerciſed by the King only; and he is to grant licence to parti- 
cularand known perſons of whom he has this confidence, the King can- 
not grant his royal care to the Company. | 

But now this Charter would have this truſt deputed and transferred, for 
it contains a licence not only for the then Members of the Company (who 
were twenty-two or twenty-three years ago), but their unknown ſucceſ- 
ſors, and to their ſons begotten, and to be begotten, and their Servants, 
Factors, Apprentices, and Licenſees. i] 

Mr. Holt alſo gives a reaſon for this trade being unlawful, namely, That 
the Law has judged Infidels to be ant jou" enemies, for which he relies 
upon another ſingular ſaying of my Lord Coke in Calvin's caſe, fol. 17. 
and recites two authorities cited there, namely, the Regr/ter, 282. and 
12 H. VIII. 4. ; 

And he takes notice that the children of Iſrael were perverted from 
the true Religion by converſe with the Nations round about them. And 
he cites Grotius de jure belli & pacis, lib. 2. cap. 15. par. 11. where he 
ſays, Cavendum eſt ne nimia commixtio contagium adferat Infirmis. = 

As to this ſingular opinion of Infidels wy perpetual enemies, it is 
not eaſy to underſtand what my Lord Coke means by it; his words are theſe : 

All Infidels are in Law perpetui inimici, for between them, as with the 


Devil, whoſe ſubjects they are, and the Chriſtian, there is perpetual ! 


hoſtility, and can be no peace; for as the Apoſtle ſays, 2d Corinthians 15. 
Il hat agreement is there of Chriſt with Belial, or what part has the Believer 


with the Infidel ? : | | 
It ſeems by theſe-words, that it is to be underſtood of a ſpiritual diſcord 


in reſpect of Religion, and not a temporal between the Nations: for he 


ſays, 'tis becauſe they are the Devil's ſubjects, and he relies upon the 
Texts of Scripture : and if this perpetual hoſtility be taken in a political 
and proper ſenſe, and the Law be ſo, it deſtroys the licence and privilege of 
the Company, and their action brought, and all poſſibility of ſuch a thing 
for them. There is not nor can be any peace, treaty or intercourſe be- 
tween the Engliſh and the Indians, but a conſtant never-ceaſing ſtate of 
war; and eſpecially if it be founded upon a Divine Precept: for whatſo- 
ever prerogative the King may have, he cannot have a prerogative to diſ- 
penſe with the Canon of the Scripture. 

But my Lord Coke himſelf does much clear this matter, Jur. Co. 1 55: 
where he ſays, that there may be peace and leagues of commerce with Infi- 
dels. All that the Regiſter ſays, is that the Hoſpitallers were inſtituted 
for defence contra Chriſti & Cbriſtianorum inimicos; which is an expreſſion 
of the enemies of Religion, not of the State. In the book of Henry the 
VIII. he ſaid indeed obiter, that a perſon outlawed, a Traitor, or a Pagan 
being beaten, ſhall not have an action; it is true in cafe of an Out-law, 
or SF atiar: it may be pleaded in abatement : but no other Book ſays, nor 
can any man maintain that the Law is ſo in caſe of a Pagan. 

A Pagan, Turk or Jew, may maintain an action of debt or battery, or 
other perſonal action here; were it otherwiſe, there could be no trading 
of the Jews here, nor of the Turks; the contrary whereof is implied and 
admitted in the Act of Navigation, 12 Carol: II. cap. 18. paragr. 18. 

By the like reaſon that there ſhould be no trading with Infidels, there 
ought to be no foreign trade at all, for there is no Country where the 
Religion does not differ in-fomewhat or other from the religion eſtabliſhed 
in the. Church of England. 

And whatever he ſays of the Children of Iſrael, I think there are _ 
inſtances in the Old Teſtament of commerce with the Heathen, though I, 
not foreſeeing ſuch uſe of Divinity here, am not ſo well furniſhed, 

As to the citation out of Grotius, it is by way of caution only; but the 
whole drift of that chapter demonſtrates, that commerce and leagues with 
Infidels are lawful, and he expounds that text of 2 Cor. which my Lord 
Coke-bottoms upon, to refer only to joining with them in Idol-worſhip. 
And to ſhew clearly the mind of that Author, he has writ a whole Book, 
intituled, Mare Liberum, to manifeſt the right and lawfulneſs of trade to 


| 


| 


| 


| 
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the Indier;: and-he m. that God in nature appainted all people to reſor 
to, and trade with others, for that he hath given ſeveral commodities to 


ſome, which others ſtand in need of. JUL 


I muſt take leave to ſay, that this notion of Chriſtians not to have com- 
8 with Infidels is a conceit abſurd, monkiſh, phantaſtical and phanati- 
'Tis a-kin to:Dominiam fundatur in Grati g. 

The Indians have a right to trade here, and we there, and this is a right 
natural and human, which the Chriſtian Faith doth not alter. 

I agree with Mr. Holt; that an Ad of Parliament made againſt the 
Chriſtian Religion is void; but I think a Charter againſt natural and 
civil right is as certainly void. eee e ee 

Mr. Holt further ſays, that public ſafety and policy are concerned. in this 
trade, and therefore it ſhould be reſtrainable by the 8 Law; and 
he cites Courteen's caſe, Hob 270. where ſeveral Merchants were e 
for buying and tranſporting great ſums of money, becauſe (the Book, ſays) 
it was _— the State-Policy and ſafety of the Kingdom; and ſo puniſh- 
able, and not permitted by the Common Law: and 9 5 Holt ſays, that 
trading with Infidels is in like manner againſt the State-Policy too. 

Anſw, That was in the Star-Ghamber, and perhaps it was one of the 
errors for which that Court was diſſolved, 16 Car. I. cap. ro. in which Act 
it is ſaid, that the Judges of that Court had undertaken to puniſh where 
no Law did warrant. | AS 7 us 

If tranſporting of money had been prohibited by Common Law, the Sta- 
tutes g E. III. cap. 1. and 5 K. II. cap. 2, &c. had been needleſs; but before 
thoſe Statutes'every man might diſpoſe of his own private money as he 
would. And in that caſe of Court-en's the offence ſeems to have conſiſted 
in ingrofling great quantities; and ſo it more fu. ly appeats in a contempo- 
rary report of the ſame caſe, in the ſelect caſes added. to Pophar, 149. and 
150. where it is ſaid, that as one ſhall be puniſhed for ingroſſing commo- 
dities, ſo another for great quantities of money, all other commodities be- 
ing thereby ingrofled. And this point of Cou:teen's caſe is a good autho- 
rity againſt the privilege claimed by the Company, which in truth is 
nothing elſe but to ingroſs to themſelves all the commodities of India, &c. 

But if the Common Law would have all the treaſure kept within the 
Realm, it does not follow that we muſt keep all other commodities, and 
have no trade at all; at leaſt without ſpecial licence, I know no State- 
Policy or Law for that. 0 

In the next place, Mr. Holt conſiders ſoreign trade, and ſays, the ſub- 
jects have not a right to trade abroad, ad libitum. | IT 

Anſw. This is againſt the former argument and the ground of the Plain- 
tiff's declaration, for that was, there ſhould be no trade to thoſe places, for 
a ſpecial cauſe, (viz.) becauſe they were Infidels ; but this argument 


| imports, that there ought not to be any trade at all abroad, no not- with 


Chriſtian countries, without the King's licence.  ,,,, Es 
The reaſon with which he would ſupport. this argument is, becauſe 
trade depends upon treaties; and upon the accidents of peace and, war, 
which the King has the power of. 5 
But this too thwarts the former argument, for Infidels he fays ate per- 
petual enemies; and if ſo, there is no peace nor treaty. with them, and 
therefore no trade to be (as not by the Company) with them. 
Beſides, allowing there may be peace and treaties with them, I cannot 
ſee how this conſideration can conduce-to the preſent queſtion ; for it can- 
not be pretended, that the King makes leagues with Indian Princes, that 
one part of his ſubjects ſhould trade thither, and the reft ſhould got, or 
that the King is or can be in amity with them, as to one part of his, ſub- 


| jects (namely the Company), and in enmity with them; as to the other of 


his ſubjects. | ein 3 
The 1 has, and is to preſerve, the highways; but it is to keep them 

for the paſſage of himſelf and his people; not to ſhut them up againſt 

any of his people at leaſt, except in caſe of war. See 


turers ſay, they had commerce with Spain and Portugal, and othet places 
in league and amity with the King. 5 1 

No doubt they had, and beyond this is truly faid in the ſame Statute, 
that of right they ought to have it, which ſhews that it was not by the 
King's grant or licence. And in like manner the Defendant of right 
ought to have trade with the Indians, there being no war betwixt this 
Realm and them. "I + | 

He cites out of Roll's Abridgment, 2 Pars, 214. a note of Rot. Parl. 
1 H. V. nu. 41. where the Commons pray that all Merchants may export 
and import to and from any place, any goods at their pleaſure, paying the 
cuſtoms and other dues, any proclamation notwithftanding ; the K 
anſwers, that he will be adviſed by his Council. We 

And Mr. Holt takes this to be an acknowledgment by them of the le- 
gality of the Proclamation. 72 48 

Anſw. It is not ſo, for it was the courſe then, to propoſe and paſs, decla- 
ratory and confirming (as well as other) Laws, by way of Petitions to the 
King; and though they thought the proclamation illegal, yet it was more 
proper for them to endeavour to obtain redreſs by prayer than conteſt. But 
their Petition was a Petition of Right, and the Proclamation. (efpecially if 
there was no war a- foot) was void, being againſt the Common and Sta- 
tute Law. And to cite and ſet up ſuch a Proclamation, is to ſet up griev- 
ance to the Law: and yet I take it there was an extraordinary occaſion 
at that time, Hen. V. having occafion to lay an embargo on ſhips, in or- 
der to his proceeding to his great war in France. joints 3d 1 a 

He ſays that foreign trade may be miſchievous; it may be a nuiſance, ſo 
the importing Iriſb cattle and French goods have been declared to be by 
the Parliament, and the King may reſtrain ſuch evills. 

Anſw. Theſe Acts of Parliament were enacting, and, they, enact it ſhall 
be adjudged a common nuifance, They did not find and declare it to have 
been one before. | ASSET. | 113485 8 80 7 

If it had been ſo, there had been no need of theſe Acts, and we know 
the reaſon of that clauſe was to make the matter diſpenſable. 

If the importing Eaſt- India commodſſies be a nuiſance; it is not licenſeable, 
and the Company cannot maintain theiftrade, much leſs their action; unleſs 
it ſhould be thought that the bringing in of thoſe commodities by the De- 
fendant is a nuiſance, but the bringing in the ſame by the Plaintiffs is not. 

He inforees this with a reaſon; that there may be miſchief from the abund- 


ance of the importation exceeding our exportation, and reſembling it to what 
| | Js 


He cites the Statute 12 H. VII. cap. 6. where the Merchant-Adven- 
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dation of water, ſo he ſays, he may as to trade. 


that in their opinion the Law is againſt him; and for the Statute, 


calm as well againſt the Sea as againſt enemies; "that it 
a King may prevent i. 


* 


and defend 4 
ſhould not be drowned nor waſted; and as the 
_ Anſw: This is a ſimilitude in words, but not as to the nature of things, 
and if there be any force im it, it is againſt the Plaintiffs; for there is not 
in their Charter any limitation, the 8 | 
they will, yay, it ſeems by their allegation, that this trade is to be ma- 


naged moſt largely by means of the Company, and therefore thence is ra- | ere's 
* 7 F * | pales ds Trl _| tween trading in 8 any, and trading out of a Company; that this 
ca 


Charter is good 


ther the danger of 


C glut. | 


y #5 8 23 a * $ Fu * i 3s "Wh 
Mr. Holt makes it a great argument to maintain the Charter, that it 1s. 


a neceſſary regulation of the trade, and that the trade could not have been 
ſettled but by ſuch a Company; and ſays, if it ſhould be laid open, it 
would ruin the trade both of the Company and the Defendant. ' 
And it is averred in the declaration, that this trade cannot be managed, 
ag) oh modi Corpus Corporatumn. 3 %  OHTeg 

' Anſw. This contradicts Michelborn's caſe, for that was upon a licence 


granted to a ſingle Merchant to trade to the Eaſl-Indies; and it is known 


that this trade has been managed by private per ſons before, and ſince there 
was a Company. | . 1 


And this is to ſet up convenience or pretence of convenience . | 


Law); the Statute, which we have pleaded, ſays, that all trade ſhall be 
open; the Plaintiffs ſay, it ſhall be open to them only, becauſe they can 
manage it beſt. 7 VE ABS 
If other men ſhould ſay that they could manage it better, the pretence 
were as fair for them to exclude the . from the trade. 


But I except againſt this averment, it is a frivolous and impoſſible aver- 
ment, no iſſue can be taken upon it, unleſs iſſue ſhould be taken upon a 


ſimilitude, (viz. ) huſuſmodi Corpus Corporatum. 


If a licence were granted (as it is ſaid to be in Micbelborn's caſe) to | 


one man to trade to the Ea/?-Indies, and he ſhould bring ſuch an action, 
and aver that the trade could not be managed but by ſuch an one as he, 
it would not be good, and yet as good as this is. In an action for words, 
it is not allowable to Mes that the Defendant ſpoke ſuch words, or 
bujus ſimilia. | | 5 
Moreover, the declaration, as it is penned, contradicts itſelf; for it ſays, 
that the trade cannot be managed but by the Company, and yet charge 


es 
the Defendant that he did manage a trade there; which is not bofible, 


and it is penal enough upon the Defendant that he attempts to manage 
trade where he cannot. | FEA 

Mr. Holt objects, that the Statute we plcad, ought not to be taken 
univerſally, that the Sea ſhall be open to all Merchants; for then it 
would extend to give liberty of trade to the King's enemies who are 
Merchants. 

Arſfw. True it is, neither this, nor any ſuch Law extends further than 
to Alien Armies and Subjects, there are jura belli, as well as jura pacis; 
and it is underſtood, that enemies who are foreigners may be taken and 
proceeded againſt according to Martial Law ; but the Defendant is a ſub- 
ject, and cannot be an enemy. 

He ſays further, that this Statute ſhould not extend to this trade, be- 
cauſe that in Edw. III's time, when it was made, trade was driven with 
Chriſtians only, and not with Infidels. 

If this be fo, it deſtroys the only authority he has (viz.) Michelborn's 
caſe, where the only ground of the opinion 1s, that there was a licence 
granted to trade with Infidels, in the time of the ſaid Ed. III. 

But this Statute mult be taken as it is penned, univerſally, and not 
confined to thoſe countries, places and parts which were then uſed ; the 
Statute does not. diſtinguiſh, & ubi lex non diſtinguit, ne nos diſtinguimus, 
otherwiſe no man muſt trade, but to thoſe few places that he can prove 
were traded to before, 18 E. III. s 

He ſays (as F. n. b. 85.) that the King may reſtrain men, by Ne Ex- 
eat Regnum, from going beyond Sea; and cites Davis, q. 6. that one rea- 
fon of the King's being intitled by preſcription to the great cuſtom, was 
for his leave to Merchants to go and carry goods out of the Realm. 

Anſto. It is true, that Book of Davis does ſay ſo, but he cites to prove 
the opinion, Dyer 165. and this Statute, 18 E. III. which we have 


plea-led; fo that that Book is of no further uſe, than the authorities 


upon which it is founded do warrant: which if we' examine, we ſhall 
find that in Dyer it is, among other things, made a guære, in a caſe re- 
ferred to the Judges concerning a new impoſition ſet by Queen Mary on 


| Meichandize, whether by Common Law Merchants were, or might be 


reſtrained from going out of the Kingdom, without leave of the King or 
Queen ; to which the Judges give no reſolution : which ſhews, they 


mas. a the Law was, that there was no ſuch reſtraint or need of leave ; 


for when Judges give no refolution, in the caſe of the King, it is a ſign 


18 Z. III. which we plead, it is flat againſt it. 

F. N. B. 85. a. is expreſs, that by Common Law, every ſubje& may 
go out of the Kingdom for Merchandize, or Travel, or other cauſes as he 
pleates, without leave, J. Co. pl. Cor. 180. 

5 R. II. cap. 2. Reſtrains people paſſing out, but it excepts Merchants, 
and even that Statute is repealed. 4 Facsb:, cap. 1. tis clear that the King 

| may reſtrain his ſubjects from going out of the Realm, by his Writ of 
Ne Exeat Regnum. But that Writ was originally for the Clergy only, 
and is properly granted for matter of State only ; and the words of it 
are, Quam plarima nobis & Corong nofire projudiciatia ibidem proſegut in- 
tendic. Of late indecd it has been extended to confine a perſon to abide 
the Juitice of a Court here, but I think no further. It is always to re- 


{train a man from ſomething unlawful, and againſt the duty of a ſubject . 


never to reſtrain from a lawful Act, as trade is. 

Neither is it general or univerſal, but always particular, and granted 
upon oath, made concerning a particular perſon ; and ſince there needs 
ſuch a ſpecial Writ to reſtrain an obnoxious perſon, it proves the Law 
to be, that ail other perſons are at liberty to go. 

And there was no Ne Exeat Regnum againit the Defendant, nor cauſe 
for any; and if there had been, and he had gone againſt it, though it 
were an offence to the King, it would not give cauſe of action to the 
Plaintifis. 

He cites Ce. Litt. 5. a. That no ſubject can build a caſtle or a fortreſs 
without the King's licence, and II Rep. 87. ö. and Co. Magna Charta 
c. that no man can make a park without the King's licence; and 
11 H. VII. 13. that the King may licence, where if one kill another, 
it is no felony. 
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zompany may bring in as much as 
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is faid 10 Rep. hits that by che Common. La the King ought de fave, 
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not to our Caſe : a man may not build 


+, Aaſw. Theſe inſtances a 
(caſtles without the King's licence, any more than raiſe forces, or appro. 
priate beaſts, which are feræ nature, and the King's game; much les 
take away the lives of the King's ſubjects; but there is no parity of rea- 
ſon, that a man ſhould not uſe an innocent trade. | | 
It is more ſuitable thereto, to inſtance, that a man may without licence 
build a houſe, or make a hedge, and incloſe a garden or field, and thereby 
preſerve the lives of himſelf and his family. | 
In the next place, Mr. Holt ſays, there's a great deal of difference be- 


| uſe it gives the trade to a Company, and being a 
Company; and Chriſtians, they will take care that their Agents and 


Factors keep up to the Chriſtian Religion; but other people will con- 
verſe only with Infidels, and cannot have Divine Offices. ah 


Anſiv. It is not required by the Charter, that the Members taken into 
the Company, ſhould'be Chriſtians, and their ſons, ſervants, and factors 
may be no Chriſtians, nor are they bound to have Divine Offices. And 
the Defendant and others are likewiſe Chriftians, and may have Divine 
Offices as well as they ; and in this trade, the Defendant and thoſe with 


him converſe with the ſame perſons, as the Company and their Agents 


do; or if not, then there is no interfering, no cauſe of complaint. 

He obſerves out of the Journal of the Houſe of Commons, 43 Flix. that 
the Houſe of Commons fell vigorouſly upon Monopolies ; and there was 
brought in a catalogue of them, but therein is nothing of the Zaft- India 
trade, tho' there was ſuch a Charter then in being. S954 

Anfto. I know not whether there was ſuch a Charter then in being ; 
but if there were, poſſibly it was not taken notice of, or poſſibly no 
grievance then appeared from it; and likely that Company was better ad- 
viſed, than to endeavour to reſtrain others from trade. 

Beſides, I have heard a Vote of the Houſe of Commons cited ſometimes, 
but never knew the ſilence of the Houſe of Commons cited for authority 
before; doubtleſs in that Parliament, as in others, the Members com- 
plained of thoſe grievances, which then affected the Boroughs and Places 
they ſerved for : they undertake not to enumerate all the Monopolies, 
that were or might be, and it is moſt prudent, in order to obtain redreſs, 
to limit their complaints to the preſent occaſion, ' | | 4 

Fir, Mr. Holt mentions three Statutes, 3 Jacobi, cap. 6. there having 
been a Charter obtained by fome Merchants for ſole trade into the Domi- 
nions of Spain and Portugal. It is enacted, that it ſhall and may be law- 


ful, for all ſubjects to trade thither, notwithſtanding that Charter or any 


other; and thereupon he infers, that the Parliament takes the Charter to 
be good, and therefore enact that the trade ſhall be laid open. 

Anſw. There is nojuſt ground for this inference. 

Firft, It were a ſtrain beyond the Plaintiffs own foundation, for that 
it related to a trade to Spain or Portugal, which are Chriſtian Countries, 

Secondly, The preamble of the Act ſets forth reaſons enough to deſtroy 
the Patent at Common Law, (viz.) that all ſubjects ought to enjoy 
equally the benefit of peace and free trade; that otherwiſe the ſubjects of | 
England would be in a worſe condition than thoſe of Scotland and Ireland 
that it was attended with the impoveriſhing of Merchants, Mariners and 
” 3 leſſening the price of their commodities, and enhancing 
Oreign, Co 

Thirdly, The AQ calls it a common traffick, and does not only ſay it 
ſhall be lawful, but that there ſhall be free liberty to trade there, in ſuch 
fort and manner as was accuſtomed : ſo that the Act did not make the 
Charter illegal, but found it ſo, as being an innovation againft what is 
uſed and ought to be. 

Alſo he mentions the Statute of Monopolies, 21 Facob:, cap. 3. where- 
in he obſerves, there is a proviſo to ſave the Companies or Societies of 
Merchants. And the Statute 14 Carol: II. cap. 24. which in the pre- 
amble declares the putting in of Stock into the EA-India Company to 
be for publick good. 

Anſfw. That laſt Statute indeed in the preamble ſays, it is for publick 
good, but it is the publick good of the Company ; and the ſame pream- 
ble ſays, that divers Noblemen, Gentlemen, and other perſons of qua- 
lity, not bred to trade or merchandize, did put in Stock there; and en- 
acts, that they ſhall not in that reſpe& be reckoned Traders, and fo liable 
to a Commiſſion of Bankrupt : whereupon I might obſerve, that this 
Company is not to be reckoned a Company of Merchants, and therefore 
not within the proviſo, 21 Jacobi, above-mentioned. 

But I give this further anſwer concerning that proviſo: the words of 
it are, Provided alſo, and it is hereby further intended, declared and en- 
acted, that this Act, or any thing therein contained, ſhall not in any wiſe 
extend, or be prejudicial to the City of London, &c. or to any Compa- 
nies, or Societies of Merchants within this Realm, erected for the main- 
tenance, enlargement or ordering of any trade, or merchandize, but that 
the ſame, and their liberties, privileges, powers and immunities ſhall be, 
and continue of ſuch force and effect, as they were before the making of 
this AR, and of none other; any thing before in this Act to the contrary 
in any wiſe notwithſtanding. 

Now fir, this is but a general faving ; and ſuppoſing, as Mr. Holt does, 
that there was ſuch an E- India Company then in being; if the Parlia- 
ment had had as favourable an opinion of their Charter, as they had of 
Hes or Maxwell's, or the other there mentioned, they would have 
ſaved it by particular mention, as they did thoſe, which would have been 
ſome countenance to ſuch a Charter. 

Secondly, Admitting it ſaved generally or particularly by the proviſo, 
that does not make it better ; the proviſo only ſays, it ſhall continue of 
ſuch force and effect, as it was before of the making the Act, and none 
other: i. e. If notwithſtanding the body of the Act, if it were a Mono- 
poly and void before, it ſhall remain ſo; and if it were good before, it 
ſhall remain ſo, notwithſtanding the proviſo. 

If it be aſked, to what yon, | the proviſo was made, it is anſwered 
clearly thus; the Statute giving an additional Roy of treble damages 
and double coſts againſt any perſon, that ſhould, after forty days, after the 
end of that Seſſion of Parliament, hinder, grieve, diſturb or diſquiet any 
perſon, or any ways ſeize, attach, diftrain, take, carry away or detain 
his goods, by occaſion or pretext of any Monopoly, or of any ſuch Com- 
miſton, Grant, Licence, Power, Faculty, Letters Patents, &c. 

Now the proviſo appointed that nothing in the Act ſhall extend to 
any Society or Company of Merchants; it faves perſons that ſhall 
hinder, grieve, diſturb or diſquiet others by occaſion or pretext of ſuch 


a Society or Company from that penalty; fo that the Plaintiffs have this 


advantage 
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advantage from the proviſo (if they are at all within it) that they ſhall not 
liable to the-Defendant's treble Damages and double coſts for bringing 
this preſent Suit againſt him. WP | | 

Car, Jenes 231. Meunſon verſus Lifler, was a caſe concerning an of- 
fice granted by Letters Patent, 4 Jacobi, for ſole making all Bills, Informa- 
tions and Letters miſſive in the Council of York, Now the next proviſo 
inthe Statute does fave Officers in the ſame manner as this proviſo: does 


Societies or Companies of Merchants. It was adjudged, that though this 


unt of this office were ſaved by the proviſo, — it was ſtill a Monopoly, 


and void; it being unreaſonable that one perſon ſhould have the making 


of all bills, Sc. which is proper work for Counſel or Attornies, and that 
in caſe of croſs- bill) both parties ſhould be obliged to diſcloſe their evi- 
* to that perſon; but by reaſon of this proviſo, this Grantee ſhould 
hot be liable to the treble damages and double coſts; the proviſo ſaves us 
inſt that Statute, but does not eſtabliſh againſt the Common Law. 
Beſides, this proviſo does not at all extend to this Charter; it only con- 
cerns ſuch as -were then in being, and ſays, they ſhall continue in ſuch 


force, as they were before the making of that Statute, But this Com- 


ny that is now Plaintiff was made not long ſince, viz. by Charter 13 
of this Ring. | 
Mr. Halt (cites ſeven precedents of Grants by Queen Eliz. of ſole 
trading to ſeveral Infidel parts. | | 
To which 1 anſwer, 'T hat the more there are of this kind, the ſtronger 
' the argument is for us; for the greater occaſion has been adminiſtered to 
bring actions or informations of this nature, but none was ever brought; 


* 


and the reaſon why none has been brought is, becauſe none could be upon 


this ſcore. = 

The clauſes in this Charter, for forſeiting ſhip and goods, and impri- 
ſonment, &c. may as well be cited for precedents hereafter ; and yet it will 
not'be denied, that at leaſt ſome of theſe clauſes are void : it has been 
frequent to inſert clauſes in Charters, which will not hold water, they 
ferve for a flouriſh, and in terrorem, like the penalty of 100c/, in a Sub- 


Aldo theſe Charters were temporary, and they were bottomed upon 
ſome new diſcovery of a trade or a paſſage; and in truth that is the only 
good foundation upon which ſuch a Charter can be granted, Godb. 254. 


when a new invention or diſcovery has been made, or is — by any | 


perſon, by his ſkill, charge, and perhaps peril of his life, the King may 
remunetate him with ſuch a Grant; but that muſt be only for a reaſonable 
number of years, and no further by the Common Law: and before the 
Statute of Monopolies, 21 Jacobi, adjuſted that reaſonable time to fourteen 

rs. And I take it that the firſt Grant made in England to perſons for 
fole trade to the Eaft-Indies, was upon ſuggeſtion and conſideration of their 
being firſt traders there, and that was for fifteen years, which 1s long fince 
expired. Though it ſeems, trade to the Eaſi-Indies was known to other 


Europeans many hundred years ago. 


Impiger extremes currit Mercator ad Indos 
Per Mare. Hor. 


I ſhall mention two or three Act of Parliament, which do countenance 
and encourage free trade by any perſon to the Eaft- Indies. 

17 Caroli I. cap. 21. It is made a Premunire to hinder any perſons from 
importing Salt-Petre ; the Defendant did import Salt-Petre in this Ship, 
and ſo do all Ships that come from the Ea/t- Indies; it is their uſual ballaſt, 

12 Caroli II. cap. 18. parag. 3. (confirmed and re-enacted 13 Car. II. 
cap. 14.) forbids the bringing in of any goods of Africa, Aſia, or America, 
and in any Veſſel, but ſuch as belong to the people of England, Ireland, 
Wales, and Berwick, or of the King's foreign Plantations ; and paragr. 13. 
mentions Eaſi-India commodities, Here was juſt occaſion for the Parlia- 
ment to take notice of the Company (for this preſent charter was in being 
in 13, when the laſt Act paſſed, and a like former Charter in being in 12, 
when the firſt paſſed), and ſo they would, if they had thought the trade re- 
ſtrained to the Company. But they ſeem to chow, that theſe goods may 
be imported in any Engliſb or [riſþ Veſſels, whether of the Company or of 
other perſons. 

22 and 23 Car. II. cap. 11. It is enacted, That all and every perſon or 
perſons, that ſhall build or cauſe to be built any ſhip or veſſel of three decks, 
with a fore-caſtle, and five foot between each deck, mounted with thirty 
pieces of ordnance, and other ammunition proportionable, ſhall, for the 
firſt two voyages, which the ſaid ſhip or ſhips make from his Majeſty's 
Dominions to any foreign port, have and receive to their own proper uſe 
and benefit one tenth part: and all perſons that ſhall build any ſhips of 
two decks, above three hundred tuns and thirty guns, ſhall have one twen- 
tieth part of the Cuſtoms, that ſhall be paid to his Majeſty for all ſuch 
ods or merchandize, as ſhall be exported or imported on the ſaid ſhip or 
ips, to and from this Kingdom. 

Tis known, that ſuch ſhips uſed to be built and employed for the Eaft- 
India trade, and not for trade to any Chriſtian Country; but the Act takes 
no notice of this Company, or of a licence to be from the King; but al- 
lows and declares, chat all and every perſon or perſons may build any ſhip 
of three decks, and make a voyage with her to any foreign part, and en- 
courage people ſo to do, with a reward ; to which reward (if the Defen- 
dant's ſhip be within the circumſtances) the Defendant might be entitled 
for this voyage for which he is now ſued. And certainly no Law appoints 
a reward and a puniſhment for the ſame thing. Oe 

I will eſtabliſh this point with two authorities, not of a private nature, 
like dormant Patents, but the judgment of Parliaments, and of the Court of 
King*s-Bench. 

1 & 2 Ph. & Mar. the Muſ.ovy Company was erected by Letters Patent, 


and therein a clauſe, to reſtrain all others from trading upon a like penalty, 


as here; but notwithſtanding that, other people did trade thither : and 


thereupon, 8 Eliz. an Act of Parliament was made, reciting the Charter, | 
and that other perſons did trade thither notwithſtanding ; and therefore 


enacts that the Charter ſhall ſtand, and no other perſon ſhall trade thither ; 
which ſhews the judgment of the Parliament, that without this Act the re- 
ſtraint was not good. | 

The other concerned the late Canary Company. 

It is Mich. 20 Car. II. Ret. 403. Banco Regis, Horn. 118, c. Ivy. 

They had a Charter with like reſtraint and penalties as in this; and in 
b_ _ for ſeizing the ſhip, the Defendant juſtified by virtue of 

OL, » ; 


36. The Great Caſe of Monepolies. - 


| 


„ 


q 


charge to make and provide Cards ſufficient. 


(306) 
the Charter, and judgment was given for the Plaintiff againſt the Charter 
by the uniform — of the = PF Court. y : 


. caſe indeed was not the ſame with this, as to the manner; but as 
to 


e matter and ſubſtance it is the ſame. | 
I ſhall conclude this point with an obſervation of my Lord Cote, Jur. 
— that Acts of Parliament againſt the freedom of merchandize never 
old long. 
If that be the fate of Acts of Parliament, which are Laws, certainly a 
Charter made to ſuch purpoſe, ought not to be allowed. | 2 5 


The Second Point, 


I take the Law to be clear with F. NV. B. 85. a. that ever) ſubject may | 


go out of the Kingdom for merchandize as. he pleaſes, and whither he 
pleaſes, without aſking leave of the King, and ſhall not be puniſhed for it. 

But now taking it by admiſſion; that perſons are reſtrained, and thatthe 
Defendant ought not to-have traded to the Eaſt-indies without licence; 
yet I conceive this action upon the caſe can never be maintained. | 

In maintenance of it, Mr. Holt ſays, that this privilege of trade granted 
to the Company is a franchiſe; and if another violates it, the Grantee may 
have an action of the caſe againſt that perſon, as 22 H. VI. 14. and 
11 H. IV. 47. where the King has granted a Fair or Market; if a man 
ſet up another Fair or Market to the damage of the former, he that has 
the Grant ſhall have an action in the caſe, 


I obſerve, that in the arguing of the firſt point, Mr. Holt all along | 


called this a licence, which now (to ſupport this ſecond point) he would 
have a franchiſe; but theſe two things differ greatly. A franchiſe (under- 
ſtood properly) is an Hereditament, a thing of intereſt, and aſſignable and 
transferrable ; but a Licence is only Relaxatio Juris, a diſpenſation with 
the Law, a privilege to certain — to do an Act with impunity. When 
the King grants a market, he creates or grants a real thing; but when he 
gives liberty to trade, he does not create or grant a real thing, but only 
diſcharges or prevents a penalty inflitable for trading without ſuch leave. 

When the King creates or grants a Market to any perſon, if he makes 
a Grant of another Market to another perſon, to the damage of the firſt, 
it will be void, becauſe the Grantee has a franchiſe that is a real intereſt ; 
and the Grantee may have an action of the caſe againſt him that ſets up a 
Market under pretence of ſuch a Grant, as well as he may againſt a man 
that ſets up a Market without any pretence of Grant. 

Bur if the King licenſe any perſon to trade, he may notwithſtanding 
licenſe others too, although that be to the damage of the firſt ; for he has 
not conveyed any intereſt to the firſt, that ſhould hinder him from diſpen- 
ſing with others. f | 

There is no bottom for this action to ſtand upon; there are but two 
things in the Charter towards it; ft, a licence to the Company to trade 
ſecondly, a prohibition and reſtraint to others, whereby the Company is to 
have the ſole trade, | 

If the King had only granted a licence to the Company to trade to the 
Eaft-Indies ; the Company could not thereupon have an action againſt the 
Defendant for trading thither. Now when the King, in the ſame Charter, 
adds a reſtraint and prohibition to the Defendant and all other ſubjects; 


this Mr. Holt would have to be no more than the Law ſaid before; but if 


it be more, this does not add any real intereſt to the Company, or better 
entitle them to an aCtion. | | 

Suppoſe it to be an offence, and puniſhable for the Defendant to trade 
to the Ea/t-Indies without the King's licence; the King diſpenſes to the 
Plaintiffs, ſo that they may trade there freely; then the een trades 
there without licence, this may (according to that ſuppoſition) ſubject him 
to penalty at the ſuit of the King, but this gives no title to levy money upon 
3 Defendant for trading without licence, there is no privity, no cauſe of 
action. | 

The reſolution at the end of the Caſe of Monopolies, 11 Rep. 88. b. is 
a clear authority to this purpoſe : Cards were prohibited by Ac of Par- 
liament to be imported; and the Queen grants to Darcy that he ſhould have 
the ſole importation of Cards, non obſtante that Statute ; and during that 
Grant, another man imported Cards, againſt whom Darcy brought an 
action on the Caſe for it, and therein alledged too that he had been at great 

But reſolved that the 4 
would not lie; but for puniſhing the party, the remedy which the Statute 
appointed againſt importing mult be followed. 

It is inſiled upon, that the Plaintiffs have been at great charge to carry 
on this trade, and by others interloping they ſhould loſe the fruits of it. 

The Defendant has as much to ſay, that he has been at great charge, and 
by reſtraining and proſecuting him he ſhould be a loſer. 

But I ſay, this is damnum ſine injuria. In the mentioned Books of 
22 H. VI. 14. and 11 H. IV. 47. it is held, that the action on the caſe 
would not lie, which was brought by a Schoolmaſter (or two), for that he 
had an ancient ſchool in a town, and one ſet un another near, ſo that whereas 


before he had two ſhillings a quarter for a boy, now he could have but 


one ſhilling : ſo for erecting a mill, that withdraws cuſtom from a former 
mill, no action lies. 

In every action on the caſe, there muſt be damnum & injuria, there muſt 
be a wrong to the party plaintiff: It is no wrong to the Plaintiffs here 
that another offends againſt that Law, which is diſpenſed with to them. 

If the Defendant's trading without the King's leave be an offence againſt 
the King, it is puniſhable - the King ſtil], and that way of puniſhment 
muſt be followed, if there is to be any; beſides, all the foundation the 
Plaintiffs ſhould ſtand upon is the Charter, but they do not follow that; 
the Charter appoints the penalty to be forfeiture of ſhip and goods, whereof 
one half tothe King ; but no _—_ on the caſe is given, or meant, wherein 
the carriage may be more or leſs, and wherein the King is excluded from 
any ſhare. 

If an Act of Parliament prohibit under forfeiture of ſhip and goods, the 
one half to the King, the other to the party, that muſt be followed, there 
ſhall never be an action on the caſe; for the Common Law ſhuts it up with 
a ſtrong negative, and ſays, there ſhall be no other penalty. And in all 
caſes of Statutes, By-Laws and Chatters, the method of puniſhment pre- 
ſcribed muſt be obſerved. 

To obviate this the Plaintiffs have been cautelous, and have miſrecited the 
Charter in their declaration; they, to let in a pretengs for their action, re- 
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9 3 proper for an Iſland. 


And 


— ee . | 
; , Dj Term. Paſch. Anno Regni Regis Caroli Secundi xxxvi. Die Sabbati 


ite the prohibition of leſtralnt, and ſiop there, as if the prohibition were ab- 
2 ute and general; whereas it is ſub modo, undet a ſpecial penalty of for- 
feiture. 5 1 „ * #71 at 1 11 r 1 6 by. »y * 
And this appears upon Oyer, and therefore for this variance judgment 
he to be for the Defendant, if there were nothing elſe in the caſe. 
ut waving this concerning the form of the Suit, I inſiſt upon the main 


i 


matter, IL, 7 
There is a natural neceſſity that every man that will live muſt eat, and 
thence a neceſſity and N 2 labour ; and there is a property in this 
means of livelihood as well as in liſfſe. 5 
. The King's power and prerogative is to eſtabliſh and preſerve this to all 
his Subjects. 3 # | 5 8 
Traſück is one of the honeſteſt and juſteſt ſorts of induſtry; and ĩs mbre 
The King can not prohibit merchandize, nor lay a penby impoſition upon 
it; therefore our Kings have received tunnage and ppundage from the Grants 
of Parliaments : whereas if they had ſuch a power (as the Plaintiffs Coun- 


: 3 F a Y 
$61 The: Great C 


ſel ſpeak of ) over all trade, they might by the means of that; have made 


an undeniable title to ſuch a revenue, without the conſent of the Lords and 
Commons, - 5 3 | 

Reſtraining of trade (though but for a time or place) is one of the great 
things which has been always reſerved to, and exerciſed by authority of 
Parliament, as we find almoſt in every Seſſions. | 

This which is now before your Lordſhip, is the greateſt Monopoly that 
has been attempted. It mondpolizes Africa, Afia, and America, at leaſt on 
the Seuth; it devours above half the trade of the Nation, the trade of Lin- 
nens from Hamburgh, Flanders, and Holland; Silks from /taly and Turi, and 
when the prohibition expires, from France; and affects our Manufactures 
at home, upon all which the livelihood of many thouſands depends. 

It is againſt the Common Law and many expreſs Statutes. | 

No man was ever puniſhed, in any Court, for uſing foreign trade; no, 
not in the Star- Chamber, which extends the prerogative moſt. It is Ca- 
ſus prime impreſſions, although there has been occaſion to have had pre- 
cedents, if any ſuch accident could have lain. | 1 

But as this is the firſt that has been brought, I ſhall preſume it will re- 
ceive that juſt diſcouragement from your Lordſhips, that it will be the laſt. 


1 pray yeur Judgment for the Defendant. 


Mx. Sollicitor-General Finch (afterwards Earl of Nottingham) his 


[1-4 


Argument. 


| xix Aprilis, Anno Dom. 1684. Banco Regis. 
The Eo2fi-India Company againſt Thomas Sandys. 


M. Juſtice Miibins. Mr. Sollicitor-General, do you argue that caſe 
to-day ? 
Mr. Holler General. Ves, Sir. 8 

Mr. Juſtice Miibins. Mr. Pollexfen, do you argue on the other fide ? 

Mr. Pellexfen. I do, Sir. : 

Mr, Juſtice Miibins. Then, Gentlemen, let him come down to the Bar, 

Mr. Sollicitar General. My Lord, this is an Action upon the caſe, brought 
by the Eaft-India Company againſt Sandys ; wherein they do ſet forth that 
the King, reciting former Letters Patents granted to this Company to in- 
corporate it, did grant a Charter to ſuch particular men, and made them a 
Corporation by the name of the Governor, &c, and did grant to them the 
ſole trade in all the parts upon the Coaſts of Afia, Africa, and America, from 
the Cape of Good. Hope to the Sireights of Magellan. And further, that he did 
likewiſe grant to this Company and fueceſſors the ſole trade; and granted 
to them, that no other of the King's ſubjects ſhould trade within thoſe li- 
mits, and did expreſsly prohibit all his ſubjects, to trade thither, not being 
of the Company without a licence from them. Then they ſay, that Mr. 
Sandys, being one of the King's ſubjects, did take upon him to trade within 
the limits of thoſe Letters Patents, to wit, at eflapotan, not having a li- 
cence. from their Company, or any other authority to do it. And this 
they lay to their damage of 10000. 

"Ur. Sandys to this, after he prayed Oyer of the Letters Patents, which are 
ſet forth in hc verba, pleads the Statute of 18 F. III. which ſays, that the 
Sca ſhall be open, and all Merchants ſhall go with their mecchandize, 
where they pleaſe, To this Plea we have demurred. | 

Upon this Record, the Queſtions will be theſe two: | 

Fir/t, Whether or no the Patent to the Ea/t- India Company, witha pro- 
hibition to all others to trade within their limits, therein ſct forth, be a 
good Patent? The next is, 

Secondly, Whether, admitting it to be a good Patent, this action will lie; 
that is, whether it be a bare licence to the Company, or whether it paſs 
ſuch an Intereſt to the Company with that licence, as will entitle them to 
an action againſt any that ſhall intrude or incroach upon their trade? 

of My Lord, I am to prove that this Grant is good; and here theſe 
conſiderations will fall in. 

Firſt, Whether the King had power at Common Law to have made ſuch 
a Grant ? | 

Secondly, Whether that power be any ways abridged by any Act of Par- 
liament, as it is much inſiſted upon by the other ſide ? 

Anſio. Firſt, That the King had ſuch a power at Common Law, I con- 
ceive is plain, for theſe reaſons : : 

Fir/!, Becauſe no ſubje& at the Common Law had a right to trade with 


| Infidels, no nor to go thither, without licence from the King firſt had and 
obtained. 


Secondly, No ſuch trade can be eſtabliſhed without precedent treaties, and 
no ſuch treaties can be made by ſubjects, without licence from the King to 
make them. If therefore this Patent does not reſtrain any natural liberty 
or right that the ſubject had, but is introductive of a new one, they had not 
before; it will not Fall out to be within the definition of a Monopoly, in 
which it is one eſſential part that it reſtrains people from tnat liberty 
they had before. 

Noy that no ſubject had a right at Common Law to trade with Infi- 


| 


with that Prince or 


8 35 Cat. II. (308 
1 Coutitry, wirkoùt licener from the King, wil be 
evident And,. 3 | | 


Fin, It will be very conſiderable, before we enter upon that Queſtion 
particularly, to ſte how all right in general to trade ſtands circumſtan. 
tiated ʒ and there it is plain, e 

Firft, That there is no trade, but what depends upon the good-will 
and pleaſure of the foreign Prince with whom it is, whether he will admit 
it or no; that is pretty clear. | 2 ' ts 
' + Secondly; This may be reſtrained by a total prohibition of any commerce 

ation, by the King here. | | 

man now, and Merchants always were at liberty to 
8 without licence, yet the Kin oy reſtrain any man by the 
rit Ne £xeat Regnum, from going out of the Kingdom; and that without 
ſhewing any particular cauſe why, or alledging any matter that is trayer. 
| fable and triable with the Ring, And, f | 

\Fourthly and Laftly, If any foreign Prince, upon concluding any league 
or treaty with the King, ſhould reſtrain trade to any number of perſons, or 
any particular qualificat ĩon of manner of proceeding in it; I fee not how 
any man can pretend to a right, to act contrary to that, in breach of ſuch 
a league or treaty made with the King by ſuch a foreign Prince. 

Then we ſay further, by the Statute of 3 and 4 Jacobi, which opens the | 
trade to Spain and Portugal, that does ſhow plainly that that trade was be- 
fore incloſed; and it does not ſhow that the Incloſure of it was illegal, but 
gives a right that was reſtrained before: and yet I am far from aſfirming that 
the ſubject has no right to trade, tho it has been objected that this c 
it, and makes it as none; and therefore, they held it abſolutely neceſſary 
to diſaffirm that power and prerogative, which the Law, ſor the public 
good, does repoſe in the King, and that upon reaſons that will not hold, nor 
are ſo fit to be urged in decency : for I take it, the poſſibility of the abuſe 
of power, is no objection againſt that power. For by this argument, tho 
the King has a power and prerogative by Law to reſtrain ſubjects from going 
beyond Sea, by a Ne Exeat Regnum, no, ſay they, he cannot; for then he may 
reſtrain all his ſubjects from going out of the Kingdom, and fo impriſon 
and hinder every one from going out of the Nation, It is the fame argu- 
ment with this, that they urge the King claims a prerogative to reſtrain fuch 
trade upon occaſron; they ſay this argument cannot hold, for by this rule 
he may reſtrain all commerce and trade whatſoever : ſo that this way of ar- 
guing does ſtrike at all power, and I need give no other reaſon for it, for 
there can be no power at all, which is not accompanied with ſome truſt; 
and there is no truſt, but it poſſibly (morally ſpeaking) may be broken. So 
that this is no argument againſt the right of the ſubject to trade on the one 
ſide, nor againſt the prerogative of the King on the other, in whom the Law 
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has repoſed a truſt to regulate and qualify trade. 


But, My Lord, in this caſe the queſtion is not of ſo large an extent, nor 
ſo genetal as this is: but only here it is a queſtion, how that right ſtands 
with reſpect to Infidels, and that is the queſtion before your Lordſhip. 

nd I cannot but obſerve, in my entrance into the queſtion, that unleſs 
the Law had once been held clear in this matter, this could not have come 
to be any ſubject of debate now, for no ſuch trade as this, could ever have 
been gained to the Nation; for none could have ventured upon fo hazard- 
ous an enterprize, or ſo chargeable a project as this was, if it had been any 
doubt whether thoſe that run no ſuch adventure ſhould be admitted to reap 
the firſt fruits of it. : 

So that this queſtion, as it tends to overthrow this trade, if the Law be 
taken to be as they would have it, fo it overthrows the Turky trade too, which 
ſtands upon the 2 foundation, with reſpect to the prohibition by Letters 
Patents as this does: for the queſtion is not, upon how eaſy terms the privi- 
leges are to be obtain'd, as it is confeſſed the terms are eaſier in the Turky 
Company, than in the Ea/t-India Company; but whether any terms at all 
are requiſite : if any terms can be impos d upon it, then thoſe are good; if 
none, then that will overthrow the Turky trade, and all the trade of the Na- 
tion. And ſurely if they can prevail in this queſtion, the ſubjects, for whoſe 
right they pretend ſo much to ſtand up, will have little cauſe to thank them 
for ſtanding up for a right, as they call it, againſt the very Intereſt of the 
Nation. But to return to our argument : | 
The ſubject can have no ſuch right to trade with Infidels without li- 
cence from the King ; for they are looked upon as enemies, not only in a 
ſpiritual ſenſe, as they are of a contrary Faith and Religion, but they are ſo 
treated in Law; and the reſolutions of the Law are ſuch as we may ſee in 
Calvin's caſe, and the 12 H. VIII. which is a Book they cited, and was quo- 
ted here before, upon the firſt argument of this caſe ; where it is held, that 
a Pagan, tho? he ke beaten, cannot have or maintain any action at all, be- 
cauſe he is perpetuus inimicus : ſoan Alien Enemy can neither maintain a real 
or perſonal Action, as it is ſaid in the 1/2 Inſt. 129. B. ſo a Jeweſs, though 
born here, and marrying a converted Jew, ſhall not be endowed ; and ſo is 
the ſame Book 32, ſo that they are look'd upon no more than common 
Aliens; for we ſce that tho' they are born here, yet they have not the capa- 
cities ſo much as of Denizens, for they ſhall not be endowed, as Denizens 
may. And tho' my Lord Coke, by the way, ſays, in that Book, no Alien can 
be endowed : yet I find in the > rg sa Petition of the Commons, 
it is in 8 H. V.m. 16. they pray that Female Aliens may be endowed ; and 
the King's anſwer Is, Let it be as it is deſired. But mention that only by 
the bye, for it is not at all relating to our queſtion, but for that the other 
reſolution goes to it, that an Infidel is always to be treated as an enemy. 

But, my Lord, further, that all Infidels arc likewiſe Aliens and Enemies, 
in reſpect of their properties which they gain here; it is to be gathered 
from what I find in Rot. finium 50 H. III. n. 5. the King releaſes a debt, 
that was owing to a Jew; and in the ſame Roll, 49 H. III. Rot. finium, 
there are divers pardons of debts owing to Jews, ſome in recompence for ſer- 
vice done, and others in compaſſion of the poor, that they had drawn in to 
be engaged for great ſums to them. 

Rat, Parl. 1 LE: I. m. 4. A Jew died, and the King granted away his 
goods, and his Widow redeem'd them for 1000 l. and the King granted to 


the Jewels, that he would not diſcharge any debts, that were owing to her. 
This ſhews their properties were all at the King's mercy ; and ſometimes 
the King granted licence to them, and gave them leave to aſſign theirdebts, 
Rot. Parl. 3 E. I. m. 6. which recites that it was provided by King H. III. 
that no Jew ſhould ſell his goods without licence. The King grants a li- 


| cence to Judes No/tro to fell a debt of 207, that was owing him from the 
| Biſhop 
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Bi of Bath and Wells ; and doubtleſs the reaſon of that Law in 


might follow. upon an unlicenſed commerce between his ſubjects and 
thoſe Infidels : and this appears plainly 1 conſidering, that by the an- 
cient Law of the Land, no Jew could inhabit any where within the King- 
dom, but where by cuſtom they were e 


but x0 were removed thence, and the Record tells you the reaſon why, 
| Amoti, O. | f 8 

They had particular Juſtices aſſigned over to them, to determine their 
cauſes, and that you ſee Rot. Clauſ. 49 H. III. m. 4. the King conſtitutes 
two Juſtices ad Cuſtod. Fudæorum, and gives them power to determine their 
Pleas in the places where they were accuſtomed to inhabit. | 

And there is in R:z. Parl. 13 E. I. &. 7. a very remarkable Record to 
this purpoſe, Rex dilecto, &c. 

My Lord, I find another Record like this in the Patent-Rolls of that 
year; for we ſee what care the Law took, that Chriſtians ſhould not be 
circumvented by the ſews; and the Government had an eye upon them, 
that they ſhould not have commerce one with another ; that recognizances 
Mou' d be enter'd in the preſence of Chriſtians, That Record is thus, Rex 
amnibas, &c. | 

We ſee a man here, that deals with a Jew, and buys things of him 
without Licence, and the King grants that he would not trouble him, or 
proceed againſt him by Law for that offence. 

By the ancient Law it appears, that if a Chriſtian marry'd to a Jew, it 
was felony, and the party offending was to be burnt; fo is the 3d 1n/2. fel. 
89. and there my Lord Coke cites Fleta for his authority in it. 

From all this it appears, that Infidels have no right to trade and traffic 
here, and ſurely then no ſubject has a right to trade with them in their 
country; for the reſtraint po eve muſt 
this, I muſt remember you of a caſe that has heen before cited in this caſe, 
and that is Michelborne's caſe in ene der my Lord Coke declares 
the Law to be as we ſay, and that he heth' ſeen a Licence in Edw. III's 
time; and that he ſays was for the ſafety of Religion. 

And ſurely, my Lord, it is upon ſome ſuch grounds as this, - that the 
Law provides that no excommunicate perſon ſhall bring an action, no not 
in auter droit, becauſe no perſon muſt converſe with them; therefore, they 
cannot ſue as Executor to any perſon. Then if the Law be cautious for 
the ſafety of Religion, as to reſtrain converſe in our country; a fortiori 
it may reſtrain the Subjects * of trading in an Infidel country, where 
they muſt be under the Laws of the place; and the inconveniencies in the 
one caſe are ſure much greater than in the other. 

For we ſee in Calvin's caſe, if the King conquers an Infidel country, 
their Laws actually ceaſe till the King gives them new ones. But 'tis 
otherwiſe of a Chriſtian country, for there the Laws remain till the King 
is pleaſed to alter them. | 
Another reaſon, my Lord, is this, the King's prerogative in making 
leagues and truces, is ſure as large and unlimited as the ſubjects right to 
trade; and yet in the caſe of Infidels that is reſtrain'd, as to ſome Pre of 
leagues that a Chriſtian Prince cannot make with them, &c. For that you 
may ſee in the 4th Int. 155. where my Lord Coke ſays that the Law of 
England is ſo, that the King can't make Fœdus mutui auxilii aut amicitiæ, 
with an Infidel] Prince. And there he reckons up four ſorts of leagues ; 
three of which he ſays may be had with Infidels, that is, Fedus , =ky 
Fedus Congratulationis, & Fœdus Commercii; but Fœdus mutui Auxilii, he 
ſays, by Law is not allowable: and herein theſe leagues are grounded 
upon the Law of God. 

Therefore, my Lord, the Law ſurely does not give the ſubject an un- 
limited freedom to trade, but it muſt depend upon ſuch cautions and ſe- 
curity, as nothing but ſuch leagues can provide for; which leagues I am 
ſure none but the King is capable of making. | | 

This then, one would think, were enough to clear our Patent from that 
objection, that 'tis a Monopoly. But there are no other things, that make 
it yet more evident it is not ſo. As firſt, in all the complaints that have 
been of Monopolies, this Patent was never counted to be one among them, 
nor thought to be illegal ; if it ever had been thought ſo, the Statute of 
21 Jacobi, cap. 3. which is a Statute made for regulating of trade, would 
never have been made, | 

In the next place, I ſay either the firſt Patent for this trade was a Mo- 
nopoly, or this is none: the firſt was none, not ny for the reaſons I gave 
before, but becauſe it was a new trade. Patents for new Inventions are 
not made good by the Statute of 21 of King James, but left as they were 
before; only they are reſtrain'd to a number of years, and were always 
good, becauſe they were for the incouragement of trade, and of uſeful 
inventions to increaſe them, | 

A farticri therefore in this caſe, what is of much greater conſequence 
to the Nation is a point of trade, than any little {light Invention of a par- 
ticular thing, muſt be allowed to be good; then I ſay, ſure if the firſt 
Patent be not a Monopoly, then neither can this Patent be a Monopoly ; 
for there is no Law that hath declared how long ſuch a trade as this is may 
be incloſed, as the Statute of 21 King James has ſet limits for, as new 
Inventions. | 

And again, this Company is for the advantage and benefit of the Na- 
tion, which a Monopoly can never be: and that it is for the benefit of 
the Nation, appears by the Statute of the 14th of this King, cap. 24. which 

recites it to be of great i big, 1 to the Publick, and for the encourage- 
ment of the Publick Trade and Navigation. Here then, my Lord, is both 
the Judgment of the Parliament concerning Companies of this kind, and 
an incouragement of this particular Company by the whole Parliament. 

And again, they are taken notice of in another Statute, made in the 
29th of this King, ch. 1. where they are taxed 205. for every 1c0/. capital 


Stock in the Company. 


Another reaſon is this, becauſe of the abſolute neceſlity of a Company 
to manage this trade, not only in reſpect of the Indians themſelves, but 
alſo in reſpect of other foreign Nations, who are rivals to us in this trade, 
and are ready to take all advantages againſt us about it. But this part of 
the Caſe is much more fit to be diſcourſed of by Merchants and Stateſmen, 
than Lawyers. | 

Yet thus far the Law falls in to conſider this matter, as they are a Cor- 
poration under ſtipulations and leagues with other Countries for the car- 


36. Die Great Caſe of Menopolies: 


Hen, IIId's time, was, that the King might prevent any miſchief, that 


to dwell; and fo is Rer. 
Clauſe 1 E. I. n. 7. in dorſo; they had gone and inhabited at /Yenche/ter ; | 


mutual. And, my Lord, for 


<a (510) 
' rying on of their trade; and ſo are in the nature almoſt of forcigh Plan- 
| tations, under a regulated and Chriſtian Government within themſelves, 
whereby thoſe miſchidfs are prevented, that would have fallen upon an 
unlimited and unregulated trade with Infidels, that are enemies to our 
| Region and Nation; which the Law, as I have already ſhewn, takes fa 
much care to prevent. | 
For other conſiderations, whether this trade be driven to the full extent 
of it, or may be more advantageous to be enlarged, as it is proper here to 
be l of in a Court of Law, ſo the Application for that mutt be 
made elſewhere; for I do not know any Law that hath made the Defen- 


* 


dant a Reformer among us, 

My Lord, in the next place, the next queſtion is, whether this prero- 
gative of the King is abridged, or reſtrain'd by any Act of Parliament, as 
is inſiſted on by the e e Counſel ? I think not. For, 

| 1 75 29 generals the Chief trade of this Nation conſiſted anciently moſt 
in Wool, Wool-Fell and Leather, and with our neighbouring Nations 
only; and yet, | 

Secondly, Even that trade was reſtrain'd in the exerciſe of it; for none 
muſt buy and ſell, but he muſt do it at the Staple, as appears by 2 Ed. III. 
chap. 9. that abrogates the Staple, and afterwards it was erected, again. 
And then in the | 
Third place, there was no ſuch trade as this or any other ever eſtabliſh'd 
with Infidels in thoſe days, and ſo there was no occaſion for ſuch a Law 
to reſtrain them. 

The beſt rule therefore to interpret this Act of Parliament, will be to 
apply the remedy to the inconvenience and miſchief that was before it. 
If then there was no ſuch inconvenience as this complain'd of, the re- 
ſtriction of the trade with Infidels ; then all may reaſonably conclude and 
inſiſt upon it, there was no ſuch remedy as the laying open of a trade, as 
they alledge, intended to be introduced. But if we conſider the AG it- 
ſelf, we ſhall ſee ſome particular reaſon for the making of it, either for 
the taking off ſome cloggs, that were upon the trade then in uſe, or the 
providing ſome remedies which were introduced to obviate the preſent in- 
conveniences and miſchiefs. 

Firſt then, for Magna Charta, which hath been cited chap. 30. that gives 
liberty to Merchants, Quod nifi publice antea prohibiti fuerint, habeant 
ſalvum & ſecurum conduttum exire de Anglia & venire in Angliam, & morari 
& ire per Angliam, tam per terram quam per aquam, ad emendum & ven- 
dendum fine omnibus malis tolnetis, &c. præterguam in tempore guerre. 

This helped Merchant- Strangers in this particular, becauſe before that 
they could come but at four times in the year, and muſt ſtay here but forty 
days at a time; as my Lord Cote obſerves in his Comment upon that Sta- 
tute; and cites the Mirror of Juſtice for it. And if this Law proves any 
thing relating to this queſtion, it is, that before that Act, Merchants could 
not go out of the Kingdom, and ſtill they may be prohibited publickly; 
which, tho' my Lord Coke ſays muſt be by Act of Parliament, yet he cites 
no Law for that opinion; and with ſubmiſſion, the word Publick doth not 
neceſſarily import that it ſhou'd be by Act of Parliament. My Lord, that 
Law that comes neareſt in words to this caſe here before you, is that of 
1 E. III. which is pleaded by the Defendant, that is part of the AR, the 
latter clauſe of it, that the Sea be open to all manner of Merchants, to 
paſs with their merchandize whither they pleaſe, 

This is part of that Law; but, my Lord, the meaning of this Law is 
quite and clear another thing, as I ſhall ſhew with ſubmiſſion moſt plainly : 
and I will beg leave, my Lord, a little to introduce it, by giving you a 
Hiſtory of this Law, how it comes to be made; for it is but a ſhort one, 
and 'tis only the laſt clauſe of it that is pleaded by the Defendant. 

By the Statute of the 11th of Edi. III. it was made felony to tranſport 
Wool, and this my Lord Coke obſerves in his Comment upon Magna Char- 
ta, upon chap. 30. King Edu. III. took advantage of it, for exacting 
money of the Merchants, for diſpenſations with the 5 and for licences 
for tranſporting of Wool. Hereupon ſeveral complaints were made in the 
Parliament; and particularly, in the 17th year of Ed. III. Rot. Par. 
nu. 28, the Commons complain, that the then of 40s. upon a Sack of 
Wool made by the Merchants only, was not to bind the Commons, and 
therefore pray it may be revoked. The King anſwer'd, This cannot tend 
to charge the Commons; for that there was ſet a certain price upon Wool 
in every County, which the King willed ſhould ſtand ; and that all Wool 
ſold under that price ſhould be forfeited in the hands of the buyer. 

This was in 17 E. III. and this matter, my Lord, among other things, 
was repreſented to the ſame Parliament, by the fame Merchants, by way 
of advice, as a thing fit, 17 E. III. in dorſo nu. 58. of the Parliament-Rolls 
of that year. And they ſet forth, Whereas they were ſummon'd to Vet- 
tingham, to inform the price of Wools, which they did not, regarding the 
times to come as they ſay, and that was abuſed; they pray liberty to buy 
Wools as freely as other merchandizes, as they can agree between buyer 
and ſeller; and that all Indictments and Procecdings contrary to that 
Law might be ſtayed; and further they add their advice, that the King 
would ordain the Staple in ſome place in * rather than beyond the ſcas. 

Then comes the 18 E. III. Rot. Parl. nu. 12. among other Petitions of 
the Commons, there are theſe which refer to the firſt part of the Act of 
Parliament : 'I hat the prices ſet upon the ſorts of Wools in every County, 
which run more to the damage than advantage of the people, might be 
ouſted, and that every one may buy freely, as he can agree with the ſeller, 
and none be accuſed for doing the contrary. 

This, my Lord, explains the firſt part of that Act of Parliament; that 
the ordinances before this time made upon taking ſorts of Wool, which was 
imprinted in Ra//all, and all the Statute-Books ; (for the Roll is, ſur pris, ) 
and defeated, and that every man, as well Stranger as Denizen, may hence- 
forth buy Wool as he can agree with the ſcller, as they were wont to do 
before the ſaid ordinances. 

Now, my Lord, you ſhall ſee the latter part of the Act, which is that 
they plead : among the Petitions of the Commons in the faid Roll, there 
the 5th Petition is, reciting, That whereas the King had granted to them of 
Flanders, that the Staple for Tool ſhould be held at Bruges ; at the time of 
which Grant, all manner of Merchants, that is, Lombards, Genaeſe, Ca- 
talonians, Spaniards, and others, who uſed to buy the greateſt part of 
the Wool, and carry them out of Flanders by land and fea where they 
would, to the great profit and increaſe of the price of Wool, thither 
coming: yet the Towns of Bruges, Gent, and Ihres, have of late ordained, 
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£2 wen ho wools coming to the Staple, be fold to rangers, nop carried | © Fir, Whether or no this Grant of the fole-trade to the plaintifls, "be x 

out 9 rl Country of Flanders 4 they uſed to be, tot damage | vod grant or not? And EXD ln Aft n5f  bhiod-vor nod t 
Tr! . and therefore they | "SaandF, Suppoſing it hould be. 3; good Grant, Whathar.or no. 
b 9 meet e n #% S315 EAI 25 far if; TE : * 5 „ 3 f 85 \ 09, the 

© Fo | - | | Plaimtifis Can maingain-this action, as Bow it is brought: 


„ee ene bp he, Ki, chit hey! ay "buy gots they were | My Lord,” in the argumentof this Cafe divers. Things hae been. {ai 

wont 16-46; And ut & Writ mould be Ferit to' rhe SherifP'to make Pro+ | in which I ſhall differ trom the other fide ;| but only, make. notice! bam fe 

«© elamntion accordingly: *Fhen they pray; that the fect of theſe anſwers | they may be of force in point of 1 to, make the Queſſiang that 

may be put into writing, in the manner of a Patent under. the Gr L | are in the Caſe to turn, as to. the Law, one way orotherr. 

Sed Fand this is dene; Be re is this very Statute of 18 E. HI. in] My Lord, it is ho Queſtion but that the King, by Law, can reſlrain 

"2 ini as it is printed: And this plainly ſtews, that the N to | any of his ſubjects from going out of the Kingdom For. the King hack 

be vpen, und Merehants to paſs wherever they pleaſe, was only in anſwer | a particular intereſt in the ſervices of his ſubjects; and therefore jt is 

© *to-thar petition ad repfeſentation; and to fedreſs the miſchief ; that they | moſt reaſonable and an undoubted Rule, I think, jg the Law, that the 

>: Fight bay. here, and-go where they would; and not be neceſſitated to go | King may reftrain any particular ſubject pra hie & nunc, as the & ing tam 5 
2 a buy ar the ſtaple; which was ſo abuſed by thoſe of Bruges : And this | it to be moſt 10 and coffvenient for his ſervice to feſtan ; 

is Hikew ife purſunft to the advice and petitions of Merchants before the | Next, my Lord, 1 do not deny, but think it alſo to be n Laws: That 

yt E, UE That the King would eſtabliſh a aple ſomewhere in Eng- | the King may oft all his ſubjects. from a trade to ſuch 2 particular 

i land; and not in parts beyond the Sees. - Country or City, upon. ſome _realons or occaſions z,;as, in times af. Was, 

e My Lord, for the-reſt of the Acts of Parliament that have been cited | and times of plague, that I reckon. by law may. be done very well. ,, > 

oon the other ſide, I ſhall not enter upon them particularly; but this every | But, m Lor „that is not the Queſtioh in our Caſe, for tl Ou ce 
Hoedyy at the firſt ſight may Tee, they carry their own anſwer along with | in our Caſe is a Quetioh, congeroing 2 ſole trade granted en 

Sathem, and the becaſton of their making does appear in themſelves, tho? | perſon, or body politick, (which is but one particular perſon in Confidlt> 
this dick not, and very few of them come up to this Queſtion now before | ration of Law) with a reſtraint. upon, and excluding all;bis. oth, i Tub. 
*- youz-ot-any-thing like it, as will appear plainly upon the bare reading 7 Now from what has bechcgtanted already,vto argue thgt Ahe 

of them, 5 | KN ing may grant ſuch a ſole trade, is ng conſequengeę at all from thele por 
The only Queſtion then, my Lord, that remains, is, whether the | ſitions that have been agreed, i. e. from the authority and power che King 
action lies for the Company? For I think I have made it out, that the | has to reſtrain his ſubj-&s from goin out of the Kingdom, or to refita; 


" ing had ſuch'a prerogative at Common Law, and no Act of Parliament | them from trading in ſuch a place. Focr r L 1 

1 . - *hath- taken it away. Then I ſay, the Queſtion is, Whether an action Firſt, As to the power the King has by Law to. refirai u his ſubje as 

14 Hes for the Company; that is, Whether it be a bare licence, or coupled from going out of the Kingdom; though by Law his power be ſuch, yet 

= * Wirk an Intereſt? And as to that point, I ſhall be very ſhort, for to me {firſt of all it is not a power univerſal to reſtrain all his people, but to 
N it ſeems to be no Queſtion at all. Por, | : reſtrain this or that man for his particular ſervice, for this or that par 

NED They are at a great charge and expence to ſupport this trade» [{cular Time. But to make a univerſal reſtraint, that none ſhall ga out 

and therefore ſurely they ought to profit by it. but you F. S. or you ſuch a body politick, wil! go © ates dnl nie 


Secondly, They are looked upon by the Parliament to have an intereſt | than' ever it has been before, or can be conceiv en.. 151 
Jmchis trade, or elſe they had never been taxed fo high as twent Shil- Next, my Lord, That becauſe the King can reftrain trade in time of 
lings for every 100 J. in their ſtock. Then if they have an intereſt in the | war, or in time of plague, that therefore he can reſtrain all his people, 
trade eis trading of the defendant is an encroachment upon that intereſt, and for ever; except ſuch and ſuch particular Men, or a Corporation - 
and then here is damnum & injuria; which will intitle them to an action. that muſt needs be further than eyer any thing I have heard yet to be 
or ſo it is in other things: A Fair, in ſome ſenſe, is but a licence to | Law, or could find any footſteps of. yl rn e nin $62 
Hold mafket at ſuch a time, in ſuch'a place; but becauſe of the profit | So that I think there are no inferences can be drawn from. theſe 
acht ends to that liberty, and the charge that the party is at in keeping | things, that can conclude any thing as to its particular point that pow 
of it, an action does lie againſt e ſets up another Fair, to the | we are upon, i. e. That the King can grant a ſole trade to any particul 
Prehudice of him that had the firſt Grant. perſon and body politick, and their ſucceſſors for ever; and Ke 
ib n the common caſe of Patents for new inventions, an action lies for | exclude all his other ſubjects from that trade. My Lord, that ill hot 
- #ſih& che invention Without licence, becauſe of the intereſt conveyed by | be, I think, a conſequence that can be drawn from any. of the poſitions 
dale Grant, and the charge that the party that invents, is at. So that J that I have laid down. „ VU 
think, my Lord, with fabittifion, we have here an intereſt in this trade; | And, My Lord, further I would:obſerve this in the arguing of this 
and an intereſt, I ſay, as well as a licence, well founded upon the King's | Caſe, That when the lay down this as a general poſition, That the 
Tetters Patent; which the King had power to make by prerogative at the | King can reſtrain his fubieQs z there is no diſtinction, nor is there any 
Common Law; and that power not reſtrained by any Act of Parliament. foundation in Law for it, betwixt going to an Infidel Country, or going 
And therefore I humbly pray your judgment for the Plaintiffs. 2 | to a Chriſtian Country. For it is as undoubted, the King may reſtrain 
0 CV 5 any of his ſubjects, as the King's pleaſure ſhall be, or as there ſhall, be 
Mr. Pollexfen, (afterwards Lord Chief Juſtice) his Argument. | war . and ſuch other e a8 Wy require it, from going 
3 : 5 into a Chrittian country, as well as he may from going into an inſide 
e. Term. Paſch. Anno Regni Regis Careli Secundi xxxvi. Die Lune one; and therefore if the argument: have wright 15 119 this 8 
ne ee Anno Dom. 1684, Banco Regis. The Eaſt-India Company | hath weight as well to affect Chriſtian Countries, and the whole trade 
= ain Thomas Sandys. . abroad with them, as Infidel Countries, and trading with them. 
1 3 5 And there is no difference at all from this reaſon or foundation, that 
Meri pleaſe your Lordſhip, the Governor and Company of Mer- can be inferred, as I can make. : 2::£23300 
IA chants of London, trading to the Eaft- Indies, ny are plaintiffs, and Next, my Lord, when they argue and make uſe of the Statute-of 
hands Sanchs is the defendant, If your Lordſhip pleaſe, I will open a ; Fac. Cap. G. which enacts, That the King's ſaljeets ſhall freely trade .3a 
ffife more of the Record than has yet been opened: And the Caſe upon | Spain and Portugal, notwithflanding the Charters of incorporation granted 
rh Nord Mands ches: Shes to ſome Merchants, and the probubittons in theſe Charters : If they will ſay 
* Wheels plaintiffs bring their actions againſt the defendant, and do de- that thoſe Charters of reſtraint were lawfully granted, then they do argue 
dare, Thatthe King by his Letters Patent, in the 13th year of his reign, for a power in the King to reſtrain trade even to Chriſtian Countries 
did grant to them the ſole trade, between the Cape of Good Hope and the which is a thing, under favour, that never was yet affirmed, as I /re- 
*Jitefohts of Magellan, in the Eaft- Indies: And did alſo grant unto them, member, but rather the contrary admitted : And if they ſay, thoſe 
that they, and nobody elſe, ſhould come thither, nor trade there; and Charters that were granted for reſtraint of trade to Spain and Portugal 
"they do lay, the defendant did come thither, and did trade; and that | Were not lawful, becauſe they were Chriſtian Countries, then the Statute 
this is to the plaintiffs damage. makes nothing for them: for ſure it is no argument, that becauſe an un- 
his defendant has prayed Oyer of the Letters Patent; and there are lawful Charter was granted, therefore another unlawful Charter may be 
"T5me things that are not mentioned in the Declaration: but not being granted; or becauſe that was void, therefore the other ſhould not be 
upon the Record, and appearing upon the Oyer, I crave leave to open void ; no, rather the contrary. ks £ L24%  *73-208-Y9 
4 them, that I may make uſe of them in the diſcourſe I am to make; and I My Lord, theſe things I have taken notice of, becauſe they are mat- 
wh: FE Sl your Lordſhip would pleaſe to take notice of them. | ters that have been inſiſted on in the argument on the dther ſide; and I 
*-Fn' the Letters Patent, when they come to the Prohibition and Re- | would lay what is not neceſſary out of the Caſe. And I now come to 
ſkraint, the Prohibition and Reſtraint is in this manner, which they have | the great point of this Caſe, and which indeed is a great point in the 
left out in their declaration. The Letters Patent do prohibit the trading. conſequence of it, I aw 2 Ci j 
_ Withouta licence, upon pain that every ſuch perſon that ſhall trade to or Firſt, Whether the Grant of ſole trade to the Plaintiffs, be a good / 
from the Eaft- Indies, ſhall incur the forfeiture of his merchandize, and Grant or not? _ 9 8 N | E 
11 al ſo of the Ship; one moiety to the King, and the other moiety to the And I humbly concelve, ſuch a Gr ant of a ſole trade to any particular, 
154.0 *Eot-India Company. fa | | | perſon, or body politick, with a reſtraint to all others, is againſt the 
And then there follows another clauſe, which is omitted alſo out of | Law of the land, and. oy the Common Law void; and this I ſhell endea- 


* 


the Declaration; and that is a clauſe of Grant to the Company, that | vour to prove from good authoritie. BW iN 
for any conſideration of benefit to their own uſe, they may grant licence | 1- By the Common Law, trade is free and open for the King's ſub- 
to ſtrangers or others, to trade to and from the EgIHH- Indies. ö jects; and for that the Books that I ſhall cite are theſe, 3. Inf. 181. Com-: 
And then there is another clauſe that is omitted alſo, and that is this, | mercium Jure Gentium commune eſſe debet, & non in, Mangpelium & privatum 
Thatthe King grants to the Company, that the King will not, without pauculorum Ducflum convertendum ; iniquum iff aiigs-per mittere, alias inhi- 
IT Tonſent of the 8 give licence to any perſons beſides the Com- bere Mercatur am. 1 17FCC0 ( 645 421747% oft ] 
| 2 735 trade thither. | | bs The next Book, my Lord, is Fitzh. Nat. ** 85. that ſays. tilus 3. 

| ” And there is likewiſe another clauſe which I would take notice of, | Note, That by the courſe of Common Law, every Man may at his V rA 
That nobody of the Company ſhould have a vote in the Company, unleſs t the Realm for merchandize, or to travel, or other, cauſe, as ſhall pleaſe. 
he have a ſtock of 500 J. | . | . him, without demanding licence of the King ; and ſhall nat be puniſhed for it. 
:*#Fhxfc clauſes now being in the Letters Patent, and the Letters Patent | And the Stat. of 5 R. II. c. 2. which prohibited:al] but the great Men 


- 
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1 DO ef + des f . a 
bem Tet forth upon the Record, they are become parts of the Cauſe. and Merchants, to paſs out of the Realm without licence, has therein 
| pe defendant has pleaded the Statute of 18 E. III. and thereupon. | declared the Law, when it excepted Merchants, that they had à right to 
ml | 15 f ² Ii foot; ö go without licence: But this Statute is repealed: afterwards by the Statute 
III Lord, the Queſtions chat are in the Cauſe are only theſe two: of 4 Vac. cap. 1. 1 K NU s „ 
IC ea als % 1 Gr =_ | 7 DE "is * f Ho ' . | ; , ennie Nr a7%%\ 92 : T hen, 
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4 513 ) 1684. Sir . | 
"Then, my Lord, thete is Ralls, 1 Rep. fol. 4. the Taylor of Ipſwich's 


are to the King's damage, and to the 0 


+» 


Caſe againſt Sberriag. The words and ſenſe of the Books are, That no 


Fate, Mechanich, er Merchant, can be hindered by the King's Patent. A 


Patent to hinder trade at fea, is a void Patent; a Patent that only a 


hundred perſons ſhall uſe ſuch a trade, is not good. 


68. That every one may at his fleaſure go with bis Goods; and cites 
F. N. B. 57 it. And F. N.1 B. 85. ſaith thus, Note, That by the Common 
, every Man may at his pleaſure go out f the Realm for merchandize, or 


b zv travel, without demanding licence of the Kirg. 


©, Theſe, my Lord, are the Books; and thus they ſpeak generally at the 


Common Law: and I offer it to your Lordſhip as a further reaſon, That 


the Common Law is ſuch, notwithſtanding all their arguments, in regard 
that the Common Law, as far as it is _ ingroſling is alſo againſt all 
ſole trade. For, my Lord, all ſole trade is ingroſſing, as | take it, with 
ſubmiſſion ; appropriating trade and merchandize to a particular perſon or 


| perſons, or body politick, excluding others, is ingroſſing ſuch trade. Now 


t ingrofling is againſt the Common Law, and againſt the very funda- 
41454 and ir ra of the Common Law; that, I think I need not 
labour much to prove, nor ſhall I go about to cite many Books to prove 


That ingroſſing any ſort of merchandize is an offence at Common Law, 


vide 3 Int. 196. And in the Caſe Dominus Rex verſ. Criſpe & al. here was 


lately an agreement betwixt copperas makers and copperas-merchants, for 


e buying of all copperas: Theſe copperas- makers ſhould for three years 
_ at 10 much a Ton and reſtraining them from ſelling to any others. 
It was here adjudged an ingroſſing, upon an information. 

And if a Company of Merchants ſha]l buy up here, in like manner, all 
the merchandize of Spain, or Portugal, or the Canaries, or other town or 


place, for three years to come; this, I think, would be an ingroſſing, and 


tract againſt law. 
by 1 = Lord, to prove that ſole trade is ingroſſing, that the nature 


of the thing muſt ſpꝛak; for whoſoever has the ſole trade of 4 and 
ſelling of ſuch a ſort of commodity, or whoſoever has the ſole trade to any 
icular Country or Place, has thereby the ſole ingrofiing, and ſole hav- 

ing of all the commodities of that place; ſo likewiſe has he the ſole buy- 
ing: and all the people that have to deal about the commodities that are 
to be vended and vented in that Country or Place, are at his will and 
leaſure; and thereby he makes all thoſe his own, and he makes what price 
33 and orders and diſpoſes of them, both as to value and every 
thing elſe, as his own. And thereby, my Lord, I take it, it muſt be in- 
pow ag and every monopolizing of buying and ſelling, or of trade, is 
ingroſſing. But that only ingroſlng is by particular agreement and con- 


tracts between particular men, among one another, without the King's 


authority, or help of his Letters Patent; but monopolizing is ingroſſing 
under colour of authority, by help of thoſe Letters Patent that create them : 
for the conſequence of it muſt be, that they would ſell at their own prices, 
and thereby exact upon the King's Subjects: And their Patent for the ſole 


trade to the Eaft-Indies, inveſts them in all the merchandizes of theſe 


Countries, and ingrofleth all in their hands. Then if ingroſſing by the 
Common Law be Prbidden, and it is unlawful to do it, all Letters Patent 
to authorize and help Men to ingroſs, muſt _ be as void as that, which 
is the end of ingroſſing; and that is monopolizing. 

My Lord, in the 8 Infl. 181. the Caſe of John Peachy, in 50 E. III. 
who was ſeverely puniſhed for procuring a Grant or Licence under the 
Great Seal, that he only might ſel] ſweet Wines in London, is a 22 caſe 
for us. For, my Lord, this was ingroſſing by colour of the King's Grant, 
and puniſhed as a great offence: And the caſe of Monopolies, that are re- 
ported 11 Co. 84. 2 673. and in Ney, do prove that monopolizing is 
ingrofling, and the ſame law that is againſt ingrofling is againſt monopo- 


| lizing; and the fame law that makes the one void, makes the other 


id. 
bs * Darcy's caſe, where a Grant by Patent was made to him for the ſole 


importing from beyond ſea, and the ſelling of cards under a rent, and pro- 
hibiting all others to ſell ; there it was adjudged a void Grant. 


And the Stat. of 21 Fac. cap. 3. does declare all Monopolies to be void |' 
at Common Law; ſo then if this Grant be a Grant to you, to ingroſs or 
monopolize, I think it will be eaſily concluded to be againſt the Com- 


mon Law, and made void thereby. 
Next, my Lord, that this Dom of the ſole trade to the Eaft- Indies is 
inſt the ancient Statute-Laws of this Land, I think is plain alſo. As 
for the Statute of Monopolies, I ſhall crave leave to ſpeak of it by itſelf, 
by-and-bye : But I fay it is againſt the ancient Statutes of this Kingdom, 
Fs Charta, g H. III. cap. 30. all Merchants, if they were not pro- 
hibited before, ſhould have their ſure and ſafe conduct to depart out of 
England, and come into England, and ſtay, and go thro' England, as well 
by land as by water, to buy and ſell without any evil tolls, by the ancient 
and juſt cuſtom, except in time of war. And my Lord Coke ſays, That in 


J this Act, N.. public? prohibiti fuerint, is intended of a prohibition by the 


publick Council of the Kingdom, by Act of Parliament. So that this Act 
does in theſe words' make our caſe: It ſays, They ſhall, if not openly pro- 
bibited, have ſafe and ſure conduct And if that open or public prohibition 
muſt be by Act of Parliament, ſoit is probably a declaration of the Com- 
mon Law. Then here is no ſuch in this caſe, no prohibition by Act of 
Parliament to reſtrain from going to the Eaſi- Indies, but the Defendant 
may go thither if he pleaſe. The Stat. of 2 Ed. III. cap. 9. That all Mer- 
chants, Strangers, &c. may go and come with their Merchandixe into England, 
after the tenor of the Great Charter. 

The Statute that is pleaded 18 E. III. cap. 3. That all Merchants, Strangers, 
and Denizens, and all ather and every of them, of what eftate and condition ſo- 
ever they be, Pai ſell their merchandizes from whenceſoever they come, fees 
without interruption ; and ſhall have the Sea open to them, to paſs with their 
merchandize where they ſhall pleaſe, without interruption, excepting to the King's 
enemies; and that this AF ſhall be obſerved and performed greg wed any 
Charter to the contrary ;, and that Charters to the contrary are of no farce, but 
effion of the Commons. 

Stat. 14 E. III. cap. 2. recites Magna Charta, and enaQts, That all Mer- 
charts, Aliens, ard Denizens, may without Lett, ſafely come with their mer- 


chandize, ſafely tarry, and ſafely return. 
Vor. VII 


36. The Great Cafe of  Monepolies. 
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Now; if ſo be, all Merchants, Strangers, E. ſhall fell their merchandiz 


wherever they come, without interruption, and that enacting clauſe be 


large enough, as ſure it is; then it has an expreſs clauſe, That all 
Charters and Patents to the contrary are void, as being to the King's 
damage, and the oppreſſion of the people; and therefore they are all by 
the Parliament declared to be void. | 5 
The Stat. of 25 E. III. 2 2 confirms the former Stat. of 9 E. III. 
and has the ſame clauie in effect; / any Proclamation or Commiſſion be to the 
contraty, it ſhall le vid. The Statutes of 2 R. II. cap. 1. and 11 K. II. 
cap. 7. confirms the two former Acts, and enact, That all Charters, Letters 
Patent, and Commands to the contrary, hell be void. So that, my Lord, thoſe 
many Statutes, as moſt of the old ones, being penned in geperal (but ſhort) 


for the general and moſt large advantage of trade; tho' perhaps ſome par- 
ticular trades were by conſtruction moſtly concerned; as the Statutes of 
the Stap e might be the occaſion of making ſome part of them, But they 
do enact, as your Lordſhip ſees, in general words, That all Grants a 
Letters Patent to the contrary ſhall be void; and ſurely this woul dhave never 
been put in, but that in all times Grants have been made, which the King 
has been received in, and found them contrary to his real advantage, 


the people, and therefore void. 

In the 2 ft. 63. my Lord Cote, in his obſervation upon the conſide- 
ration of Magna Charta, and the ſeveral Statutes that were after that made 
in reference to trade, ſays, That upon this Chap. of Mag. Chart. (to wit) 
the 3oth, this concluſion is neceſſarily gathered, Th-t all Monopolies concer n- 
ing trade and traffick are againſt the liberty and freedom granted and declared by 


Commentaries upon it. do that, my Lord, I do not offer it only as my pre- 
ſent thoughts, but what has been taken for Law heretofore ; that thoſe 
Acts are of general extent, and all Charters made to the contrary, are 16/0 
facto void, and of no force. 

Ol. My Lord, they ſay it is true, if we are a Monopoly, then the 
Law is againſt us; but we are no Monopoly. 

Reſp. My Lord, to prove they are a 29.0 that is the next thing, 
which, with your Lordſhip's favour, I ſhall go about. 


made by my Lord Cote, in his chap. of Monopolies, in the 3d I». 181. 
and if it is pothble to exempt them out of that deſcription, I confeſs then 
they have a ſtronger Caſe than I do hope they have. | 

A Monopoly (ſays he) is an inſtitution, or an allowance by the King, 
by his Grant, Commiſſion, or otherwiſe, to any perſon or perſons, bodies 
politic or corporate, of or for the ſole buying, felling, making, working, 
or uling of any thing, whereby any perſon or perſons, bodies politick or 
corporate, are ſought to be reſtrained of any freedom or liberty that they 
had before, or hindered in their lawful trade. | 

Firſt, My Lord, [ think by their Patent, they have the ſole trade granted 
to them; that is, the ſole buying and ſelling (for merchandizing conſiſts 
in buying and ſelling), and therefore they have the ſole buying and ſelling 
in the £a/t-Irdies; and they have conſequently the ſole ſelling of the 
commodities when they come home; for none elſe can bring them home 


but them, if their Charter be good. 


The ſole uſing of any thing is a general word ; and another part of this 
deſcription, ſole trading, is ſole uſing of merchandizes, in a particular 
place to which they trade; and ſo they are within all the words ſole ſelling, 
ſole buying, ſole uſing. 

Secondly, They are alſo within the latter part; whereby any petſon is 
hindered or reſtrained from any freedom or liberty they had before, or in 
their lawful trade: For that it is lawful for them, as I hope I ſhall make 


of thoſe that trade thither; and the bringing of this action is a ſufficient 
proof that you were hinderers of this trade, and people's going thither to 
traffick. So I think, my Lord, they come within every part of the de- 
ſcription that's given in that Book of a Monopoly, | 

Next, my Lord, I think that all theevils and miſchiefs that are inthe Books 
taken notice of to bein Monopolies, are alſo in this caſe ; and whatſoever hath 
the evils and miſchiefs attending Monopolies, it is a great and ſhrewd ar- 
gument, that that which hath the effect, hath alſo the cauſe. 

The evils and miſchiefs that attend Monopolies, ares firſts That the price 
of the commodities they ſell ſhall be kept up, and raiſed higher than other- 
wiſe it would be: He that hath the ſole ſale will keep up the price as 
high as he pleaſes; this is one of the evils mentioned in the caſe of Mo- 
nopolies, reported by my Lord Cote, lib. 11. fo. 86. b. the truth whereof I 
think is evident enough in that Company ; for the price and value of 
things they bring from thence, are of their own ſetting, and at their own 
diſpoſal. Nothing among men is more evident than that; and indeed it 
muſt be a moſt wonderful virtue, and a mighty contempt of riches, that 
a Man, who hath.the ſole commodity in his hands, will not ſell it for the 
moſt he can; or not keep up the price, and make the moſt of it; and in 
things that he buys, to be ſure he will buy as cheap as he can; and in 
things that he ſells, he will ſel] as dear as he can; and I think that he 
that has ſuch a power muſt be a man of an extraordinary virtue, if he do 
not execute it. 

Seconaly, Another evil of Monopoly is, that it is pro privata pauculorum 
gquæſiu, which is likewiſe mentioned in the margin of the Book cited be- 
fore, 3 In/t. 18 1. Now whether this trade be for particular private ain of 
a few or no, I think any man that knows any thing will be ſatisfied about 
it in his own mind, who confaders the preſent ſtate and condition of this 
Company. It is not upon Record indeed, but ſure it is eaſily gathered as 
a conſequence ; and it will appear plainly by this reaſon to be pro private 
pauculorumgueſtu: for trade is not in its own nature fixed and ſtable, but vary- 
ing and altering, ſometimes better, ſometimes worſe, ſometimes beneficial, 
ſometimes detrimental, according as the times of war and peace, ſickneſs, 
ſcarcity of this or that commodity in this or that Country; or the modes 
and cuſtoms of the Country, or the manners and habits of men do occaſion 
it : And the Merchants by their education and obſervation, are thoſe tbat 
govern and manage this trade for the maintenance of themſelves and 
their * and the general good of Men; and direct and employ 

u u ar 


words, and being in favour of trade, have been taken to extend generally, 


though they have been otherwiſe pretended, and were to the oppreſſion of 


bis Great Charter, and ageinſt divers other Atts of Parliament, which are good 


And for that 1 ſhall firſt take the deſcription that is of a Monopoly, 


it appear, as I think, upon the Patent granted to ſeize the Ships and Goods 
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to them, in order for their livelihood, that they go ſuch Voyages and 
| | all 


* £ 


ents depend upon this trade, muſt be ſubject to their will and pleaſure: 
my of how ,; eat conſequence that may be to the Kingdom, my Lord, 


doe! deſerve conſideration. att a 928 
' Thirdly, A third evil and miſchief in Monopolies is, that they are to the 


CY ape fion of the King's people; and any body, I think, that has known 
yt 


ny thing of late years about this Company, that is, that knows their deal- 
ings with, and handling of their factors and ſervants, that get any thing in 
their ſervice; and ather people that they employ, will find inſtances enough 


olf cheir oppreſſion; and that will be enough to ſatisfy uy man, what 


Kind of people they are; for what a work is there, when they have any 


factor or ſervant, or any body elſe that has got any thing in their ſervice ? 


"Thoſe things indeed are not upon the Record, but they are conſequences 


that are viſible to every body: and the truth of it is, in all Patents for ſole 


trade, ſo it will be. So that if the evils and miſchiefs, which the Com- 
on Law forbids, and endeavours to prevent, by judging all Monopolies, 


Ingroſſings and ſole Trade unlawful, be to be avoided, the evils and miſ- 


chefs attending their Patent and ſole Trade are perhaps the greater, becauſe 


their Trade is the greateſt that ever England knew. 


My Lord, in Fitzherbert's Natura Brevium, 222. there is this ſaid, and 
J urge it for this reaſon ; becauſe if ſo be theſe are conſequences of a ſole 


trade, it cannot be denied but theſe are oppreſſions of all the King's peo- 


| judice of the ſubjects, is void: and therefore the 


ble. Now there it is ſaid, that every Grant of the King has a condition 
mplied in it, Puod Patria per Donationem non magis ſolito oneretur ſeu gra- 
vetur ; ſo the Book of 13 H. IV. 14. Grant /e Roy, to the charge or pre- 
| ing is deceived in this 
Grant; and the Grant is as well by the Common Law, as all theſe an- 


| cient Statutes, void. 
Obj. Ay, but ſay they, this is not a Patent granted to the advantage of 


few, or for the raiſing of the prizes and monopalizing of commodities, 


but for good government and order, and the preferyation of this trade, 


that otherwiſe would be deſtroyed : and ſay they, there have been ſuch 
Grants heretofore to Turky, Barbary, and other 


aces. . 
3 n true, my Lord, this is ſaid ; and =: Patent does ſay, that 
it ia or 


5 


good order and government, and the advantage of trade. But I 
ay, my Lord will alſo remember what our Books ſay concerning ſuch 
rants and Monopolies, in 2 Ju. 540. that new Corporations trading into 
foreign parts and at home, tho' under the fair pretence of order and govern- 
ment, yet in concluſiontend to the hindrance of trade and traffick, and inthe 

produce Monopolies. This is an old obſervation, for in the 11th Rep. 


88.4. in the end of the caſe of Monopolies, there are theſe words: Privilegia 


re vera ſunt in Prajudicium, Reip. magis tamen ſpecioſa habent Frontiſ- 
+0 A — publici ph ea quam bone & als Cmcjne ſed pre- 
textu licito non debent admitti illicitum, T boſe are the words of that Book; 
and there it is alſo taken notice of, that Darcy's Patent had a moſt glori- 
ous and ſpecious preamble for there it is mention'd, that the ſubjects might 
exerciſe themſelves in huſbandry and lawfui employments, and that Cards- 


ervants and Apprentices; and therefore the fole making, and trade of 
ranted to Darcy. Obſerve, ſays the Book, what 


Fen had made Cards-playing more frequent, and principally among 


ards-ſelling, was 


_ 2 glorious pretext and preamble this odious Monopoly had. 


There is the caſe of Horn and Juy, Mich. 20. Car. II. Rot. 403. A Pa- 


tent made three years after the Patent given to the Company, and in imi- 
tation thereof, the Patent is to the Canary Company; and recites, that the 


trade to the Canaries was of great advantage to the King's ſubjects at that 


time; and by reaſon of too much excels in trading of ſ _ there, our mer- 


 chandizes were decreaſed in their value; ſo that the 


ing's ſudjects were 
forced to carry Silver there to get Wines; and all this happened for want of 
regulation and good government, and thereupon the Patent did conſtitute 
Sir Arthur Ingram, and about ſixty perſons more by name. And all thoſe, 


that had been traders there within ſeven years, for the value of 1000/. 
a»year, ſhould be a Company and Body politick and corporate by ſuch a 


name; that there ſhould be a Governor, a Deputy-Governor, and twelve 


Aſſiſtants, and names them, but to be continued by election, and ſhould 
have the ſole trade to theſe Iſlands ; that no other ſhou'd haunt or viſit 
theſe Iſlands, and prohibits all others under pain of forfeiture and impri- 
ſonment, and indeed follows very much the frame of this Patent, with a 
non-oblante to the Statute of 13 But notwithſtanding this 

lorious preamble, this Patent was ſoon afterwards condemn'd, both 


in this Court, and afterwards in the Parliament for the abuſe of trade, 


and the regulation of it for the 


general good, which is the thing that is 


pretended; but few men can doubt what is really intended by that; and 


no one I think can doubt, what is the real intention of this Patent under 
the name of regulation and government: to ingroſs all into the hands of 


ten or twelve men is moſt excellent regulation and government, 


My Lord, as to the other Companies and Charters that have been grant- 
ed, ſuppoſing that all theſe Grants were ſuch. as this, and uſed and prac- 
tiſed as this Is, it is no argument that they are legal, or that this was good. 
For, my Lord, it is well known, beth by the ancient Statutes that*'I have 
cited, and by common experience, that there have been in all ages and times 
Patents granted, that were not by Law grantable, but the King was de- 
ceived in them, and thoſe Patents were void and of no force ; and there- 


| fare it is no argument, becauſe there have been many ſuch Grants and 


Patents in former times, that this ſhould be good. ; : 
I agree, my Lord, if ever this Grant, or " Grant like this, had come 
in-queſtion, and had receiv'd any judicial allowance to be good, it had 


| been ſo nething; but otherwiſe it can be no.inference at all, becauſe there 
_ are oth: rs this is a good one. | | | 


36. Ar Great Cola of Monopolis 
; | Buts mp Loriuto keep myſelfc)aſe te the point of Monopolics; More 
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386 Cat. II. (516) 
there was Darga 


in ied 4 W in Queen Elizabeth's ti 
atent granted then; and it appears there had 
the ſole making and ſelling of Cards, but 9 
it was queſtion d, it was condemn'd, Statute 9 E uit cap..1, and the other 
| Statutes before - cited, the clauſes that ſay, all Patents granted or to be grant- 
ed contrary to the freedom of trade in theſe Statutes mentioned, Prove, 
Fig, That ſuch Patents hape been 
' Secondly, That they did foreſee, and provided againſt, thoſe that would 


' polies 


: 
; 


be. | r ene OE fo nel 
The Proriſo in the Statute of 4; Flix cep- 1. Herb. g. Thews, alſo that 
Monopolies were granted; but ſo far were they from receiving any alloy. 
ance, or approbation, that that Statute that was made in the.end of her 
reign, for confirmation of the Queen's Grants by a ſpecial Proviſo, does ex- 
cept and provide that it ſhould not extend to make good any Letters Pa- 
rept that d5T e eee eee privileges, commonly called 
onopolies. OM nat ren 
The Statote of Monopolies and this Statute ſufficiently ſhew, that there 
were ſuch Grants, and that they were not allowed; ſo that even in Queen 
Zliaabeth's time, and during her reign, divers ſuch Grants it ſeems had 
bean made. But, my Lord, if ſo be ** had never been any judicial al- 


lowance in times paſt for any ſole trade, or ſole buying or ſelling, tho 
there have been in all times ſuch Grants made, yet that will be no argu- 
ment that they were good, but on the contrary ; and further the practices 
of theſe Companies have been to the contrary, till within Jate years; no 


| ſole trade practiſed among them. 


But, my Lord, on the contrary, fince that Patents have been fo granted, 
ſince that there is no judicial allowance of ſuch ; I would appeal to them 
to ſneC whether there has been any practice of theſe things. I do not ſup. 
poſe, but that in Turky and Barbary, perſons have traded that have not 
been licenſed by the Companies, and that continually in all times; but 
yet I think no-body will find any judicial opinion that has been given 
againſt them for it, or that ever any ſuch Patent was of force to 3. Ab 
the ſubjects freedom of trade in thoſe places. 905 

My Lord, I am apt to think, that the Grants to thoſe Companies, that 
is, the Turiy- Company, the Barbary- Company, and the Ruſſia-Company, 
are like to this of fole trade; but yet if it never has been practiſed to re- 
ſtrain others in this manner, it is rather an argument againſt them of the 
other ſide; but they have never dealt thus, nor uſed the clauſe of prohibition 
as theſe men do. For, my Lord, whoever thinks to make any concluſion 
for the preſervation of ſuch a ſole trade by a Company, with a reſtraint 
of others, becauſe ſuch Patents and Charters have been granted to other 
Companies, will have but little reaſon ſo to do, if he conſider what a diffe- 
rence there is between this Company and them: for, my Lord, theſe Com- 
panies did never ſet up for a ſole trade, tho' there be ſuch words in the 
Patents, they never uſed them, but have always uſed their trade quite 
contrary, and in another method in a commendable way, and I think in a 
legal way; but not ſo as to warrant any thing of this, that is here pre- 
tended. Therefore if your Lordſhip pleaſe to give me leave, I would ob- 
ſerve the difference betwixt the way of trading, that thoſe other Com- 
panies have, and the trade of the EAAH- India Company. The Companies 
of Turky, Barbary, Ruſſia, Mu ſcovy and ann nor any other, till of 
late years, did ever trade with a aa but the Members of the 
ſaid Company, every man uſed his own trade, bought and fold his own 
commodity, uſed and employed his own factors and ſervants ; and the Com- 
pany took ſome care to ſend out a Conſul, or ſome one to be their Agent, to 
preſerve the trade, and by ſmall impoſts upon the commodities traded for, 
to provide for ſuch Officers: whichſ[mpoſts or Aſſeſſments were made by 
By-Laws and Regulations among themſelves. They take care the Markets 
ſhall not be over-clogged by the Commodities they ſend out, which they 
do alſo by their 'own Orders and By-Laws that are made among them- 
ſelves ; they only order what Ships Gall but leave the particular Mem- 
bers of the Company, every man to fad Vine he will upon his own ac- 
count, and appoint who he will to be his factor, and to bring over what 
commodity be ee they trade not upon any Joint - Stock, or the Stock 
of the Body-Politick. If you deal with any of them, you know the parti- 
ticular perſon you have to deal with: no man is refuſed to be of their 
Company, that has a mind, paying ſome ſmall ſum of money for his 
freedom; and whoever is of the Company, has a Vote in ordering the af- 
fairs of the Company. But now you of the Eaſt- India Company ingroſs 
the ſole trade into the Body-Politick ; you have a Joint-Stock, every man 
whether Merchant or not, if he can buy ſuch a ſhare in their Stock, is of 
their Company. The Committee manage, and the reſt muſt ſubmit to their 
pleaſures and diſtribution : thoſe few of them which have the moſt ſhares, 
have the diſpoſal of the whole Stock ; no Member trades, buys or ſells, or 
has any thing that he calls his own, butonly ſuch a ſhare in the Stock : you 
ſuffer not the Members to trade with their own money, at their own diſ- 
cretion, or to employ whom they pleaſe, this you do not do; you ſuffer no 


that none ſhall) but he who has 500 J. ſtock; which 500/. no man can ac- 
quire, unleſs he pays 141. or 15/. for it, two and a half per Cent. or ſome 
great ſum. So that by the very foundation, they can have no more perſons 
in their Company, than they that have 500. ſhares ; and theſe ſhares be- 
ing ingroſſed into few hands, they have all, and call themſelves the Com- 
pany. So that man that will not be deceived by words, but diſtinguiſh 
things different one from another, will diſtinguiſh between one Company 
and Society, and another; who are Ingroſſers, Monopolizers, and who not. 

The Turky Company, and the reſt like it, may be truly ſaid to be Ma- 
nagers, Regulators and Improvers of Trade. They have no Joint-Stock 
that they trade upon, they ingroſs not, they admit every man that will 
to be free of their Company, to trade with his own money, his own cre- 
dit, and buy and ſell his own, and to employ whom he pleaſeth ; and none 
among them, under pretence of government, regulation and preſervation 
of trade, makes unreaſonable advantages, 


But this inviſible Z2f- India Merchant, the Body-Politick, covers and 
countenances ſome few men among them to ingroſs, buy and ſell at their 
own rates, and that exclude all others for the great and exceſſixe advan- 


tages of the fe ß. i 
The 


man to have a Vote among you (and your Letters Patent have ſuch a clauſe 
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i 2 The other Companies, as the 777 Company, Ec. have not any ſale | 


bees 


ene nor exerciſing a y fole trade or ingroſſin 
one hat is hog, mays if he will, de a Member, and no man is excluded. 
But this l is 1 contrary, and therefore (if ever any was) 
groflers and Monopolizers of trade. I do not argue nor ſpeak 
ut Companies, nor regulating, nor managing trade, which was the 
true intent of the Patent; ſuch as I have mentioned, and is virtuouſly 
and commendably practited in the great Companies of Turky, Muſcovy, 
Homburgh, and others; where the Members of the Companies trade upon 
their own particular Stock and Eftates, and no Merchant hindered or de- 
nied to be a Member, that defires it, paying its ordinary fees of ad- 
miſſion :' but againſt the inviſible Merchant, this politick capacity trading 
0 
Suppoſe a like Patent to any one, or two, or three men, Farmers or 
Partners in their 1 of this ſole trade; and they had the ma- 
1 of it, and hereby poſſeſſors of ſuch vaſt wealth and merchandize: 
What would this Politick Body (T mean the principal Members, for 
the Body cannot think or have A judge of this? 
Perhaps yours is much worſe ; there a man ſhould know with whom he 
It,” who were his debtors, and how to come at them; but dealing 
with-you is a Kind of dealing with ſpirits, an inviſible body, only ſubſiſt- 
ing in Intelligentia Legis., © | | f 
e being 2 unlike the other Companies, and ſo contrary to 
them, you have no countenance from them; but though they are good 
and commendable, you are Ingroſſers and Monopolizers. 


This ſhews the great and vaſt difference between the one and the 


other; this ſhews that you, that are the Za/?-India Company, have the 
fole trade as a Company; and whoever buys in many Stocks, has as 
many votes as he has 500 /. in the Stock. 

There is no ſuch thing in any other Company, but quite otherwiſe in 
all theſe reſpects; but hereby it comes to paſs, that he that has ſo many 
ſhares in the Stock, has an abſolute power, by having ſo many votes. 

The inviſible Body or Corporation perhaps trade for 1, ooo, ooo J. per 
Ann. they get into their hands to ſell 7 or 800, ooo. worth of merchandize 
at a time; thethree laſt ſales they made came to 1, 8000, ooo l. nobody hath 
theſe commodities but they. Is this trading, and no ingroſſing or mono- 
polizing ? It is their wonderful virtue then, hatred and contempt of 
riches, that makes them not to raiſe and increaſe values and prices, and 
be as rich as they pleaſe, if they do not do it. Never was there ſuch an 
inſtance of ſo great trade in England, but none of your Members buys or 
trades at all; any man among you, whether he be Merchant or not Mer- 
chanr, Citizen or Gentleman, or what he will, if he has a Stock, his 
Stock goes on by this joint-trade, but it is a'few men that manage the 
whole as they ſee beſt; no man employs ſhips or workmen as he thinks 
moſt convenient ; but you are one great trader in this vaſt trade, which 
is indeed one quarter part of the trade of the whole World. | 

My Lord, this being then the great difference between this trade by a 
Joint-Stock, and in the Company as a Body Politick, which is but as one 
entire perſon, having the trade entire to himſelf, and the trade of parti- 
cular Members, under orderly regulations: 

It is quite a different and diſtin thing from any thing, in any of the 
other Companies, that they would be likened unto to obtain their own 
ends : nor 1s there any reaſon to make them like one another, for the 

whole matter is carried on diſtin in both; the one is a ſole trade by a 
Body Politick, the other diſperſed through the Members, according to 
their own diſcretion and occaſion, under regulation. No man, if he 
comes into the Eaft-India Company, can trade among you, or vote 
among you, unleſs he have 500%. Stock; and if he do not come in, (ſince 
it is according to your conſtitution, that every man ſhould have as many 
votes as he has 500/.) his vote is like to do him little good, if ſome few 
men in the Company agree = = it, | 

And beſides this, my Lord, in the Turky Company, where they trade 
as diſtint Members, every man knows his creditor and his debtor, be- 
cauſe they deal in their natural capacities; but you trading in capacity of 
a Body Politick, every man that trades with you hasa creditor or a debtor, 
he knows not whom. 

And it is a great miſchief, when perſons know not how to ſue or how 
to deal with them; for take them all a-part, they are as juſt and as good 
people to deal with, as can be; but take them together as a body, what 


more hard to deal with than a Corporation ? 


My Lord, we have ſeen the inſtance of theſe things in this Company, 
in a few days they having ſo great power, that none could contend with 
them, and ſoon after fo inviſible, as well as low that no Dun can find 
them. This we all know very well, my Lord; and J inſtance in this to 
ſhow, that whereas they would be likened to other Companies, which 
were created for the preſervation and benefit of trade ; and the Members 
of it are-under the regulation and government of the Company, but not 
as you are; they are traders, your Members are none, you are only the 
Body Politick, the invifible Merchant, that no one knows where to find; 
and a Body Politick, injudgment of Law, has neither Soul nor Con- 
ſcience, and yet forſooth are traders, | | 
I only inftance in theſe things, to ſhew that ſignifies nothing which 
you did inſiſt upon, that there are other Companies for trade; for I ſay, 
that they are good and regular, and not Monopolizers, for they do not 
trade in ſuch a manner by ſole buying and ſelling, but every one trades as 
a particular Merchant; but you are otherwiſe, your Body Politick is the 
ſole Merchant, and none of your Members can trade, unleſs a particular 
ſervant, perhaps to ſave charges, you give him Jeave to buy or deal in 
ſome little things ; but all others are quite excluded, | 

My Lord, having thus ſhewed you the way of their trade in ſole buy- 
ing and ſole ſelling, I ſhall now, in the next place, come to the Statute 
of Monopolies, which is the Statute of 21 King Fames, chap. 3. and I 
hope I ſhall plainly ſhew you, that they are within the words and mean- 
ing that Stature, | ; 

y that Statute, my Lord, it is enacted, that all Monopolies, Com- 
miſhons, Grants, Licences, Charters and Letters Patent granted, or to 
be granted to any particular perſons, Bodies Politick or Corporate, of, or 
for the ſole buying, ſelling, making, working, or uſing of any thing 
Within this Realm ; and all Proclamations, Inhibitions, Reſtraints, War- 


Every Member'of theſe Companies, which are a 1 and Fey. | 
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rants of Affiſtance ; and all other matters and things'whatſoever, tending 
to the inſtituting, erectin „ ſtren thening, ſurthering, or countenancing 
the ſame contrary to the Laws of this Realm, are and ſhall be utterly 
void and of none effect. k L900 I F FIRED 

And that all Perfons, Bodies Politick and Corpotate, which now are, 


or hereafter ' ſhall be, ſhall ſtand and be diſabled to have uſe, exerciſe, 


or put in uſe any Monopoly, or ſuch Commiſfion, Grant, Licence, Char- 
ter, Letters Patent, Proclamations, Inhibitions, Reſtraint or other mat- 
ter, or thing tending as aforeſaid z or any liberty, power or faculty, 
grounded or pretended to be grounded upon them. We MAY 
Then, my Lord, there follows the clauſes of forfeitute of treble da- 
mages to the ey grieved, by the uſing of any ſuch Monopoly; then 
there is the clauſe about new Inventions and fone other things ; then 
comes the Proviſo concerning Corporations, of which ſome uſe being 
made in this cafe, I ſhall crave leave to conſider it diſtinctly. | 
Provided alſo, and it is hereby enacted, That this Act, or any thing 
therein contained, ſhall not in any wiſe extend or be prejudicial to the 


City of London, &c. or any Corporation, Company or Fellowſhip of any 


Art, Trade, Occupation or Myſtery, or to any Companies or Societies 
of Merchants, within the Realm, erected for the maintenance, enlarging, 
or ordering of any trade or merchandize ; but that the ſame Charters, 
Corporations, Companies, Fellowſhips and Societies, and their Liber- 
ties, Privileges, Powers and Immunities ſhall be and continue of like 
force and effect, as they were before the making of this Act, and no 
other, any thing in this Act to the contrary notwithſtanding. | 
The next Proviſo extends to Patents granted, or to be granted for 
Printing, making of Salt-Petre, and Offices, which do not concern the 
caſe in queſtion, | | | 
By the deſcription. of a Monopoly, which I have before, out of my 
Lord Coke, ſtated and expreſſed, this ſole trade granted to you, and the 
excluſion of all others, is a Monopoly within that deſcription, as I have 
before ſhewn that their Charter is directly contrary to this Act. My Lord, 
firſt, That they are within the enaCting clauſe of this Act; this, I think, 
by comparing what they claim with the enacting clauſe, will plainly ap- 
pear. I need not now ſtand ſo much upon the word Monopoly, whether 
by what J have ſaid, I have proved them a Monopoly or no; but by the 
other words of the Statute, ſuppoſing that word Monopoly was out of the 
Act, yet they are within it: for the Act of Parliament having the words 
of ſole ſelling, or ſole buying, or ſole uſing of any thing; if they bave 
the ſole buying or ſole felling, or ſole uſing of this trade, then they 
ee plainly, I think, within the enaRting words of this Act of Par- 
lament, bbs 
Now, my Lord, that their Charter is directly contrary to the enacting 
words, I muſt alſo therein refer myſelf to the words of the Charter, 
which has ſole buying; for all others are prohibited ſo much as to come 
and go from and to the Eaſt-Indizs without their licence. It has alſo ſole 
ſelling ; for all others are prohibited to import any commodity from 
thence into the Realm ; ind | 
them. They have likewiſe the ſole uſing; for they have granted tc them 
the ſole trade, which includes all buying, felling, ſole uſing, that ap- 
propriates all to themſelves, and excludes all others. > ' 
How then, my Lord, can any man read this Act of Parliament and 
their Charter, and compare them togeher, but he muſt at the ſame time 
conclude, that their Charter is contrary to what is enacted there? For 
the Act of Parliament does ſay, That all Letters Patent granted to any 
Perſon, or Body Politick, for the ſole buying, ſole ſelling, or ſole uſing 
any thing, and all Proclamations, Reſtraints and Inhibitions to the con- 
trary, and all other matters and things touching thereunto, are contrary 
to law, and utterly void, and of none effect; why then they have by 
their Grant, the le buying, ſole ſelling, and ſole uſing of this trade; 
therefore they are quite contrary to what is in the enact ing words of this 
AQ of Parliament. Then, my Lord, if they are contrary to the enact- 
ing clauſe of the Act, then their hopes muſt bo. that they are ſaved by 
the Proviſe. | | 1 
My Lord Coke, in his Comment upon this Act, in 3 In. 182. does 
oy this Act is forcibly and vehemently penned for the foppretion of all 
0 


nopolies; and the word ſole uſing, is there ſaid to be ſo general, as 


no Monopoly can be raiſed but will be within the reach of this Statute. 

The _— any-thing, ſhews alſo the 133 ſcope and intent, that no- 
thing ſhould be excluded that was a Monopoly: For Monopolies, in 
times paſt, were ever without Law, but never without friends. And if it 
be ſo penned for the ſuppreſſion of all, it ought to have a large and ge- 
neral conſtruction. | 

Oj. But then let us ſee whether they are in the ſaving of this Proviſo. 

The Proviſo excepts Charters to Companies or Societies of Merchants 
within this Realm, erected for the maintenance, inlargement, or ordering 
of trade or merchandize. | 


Reſp. This Proviſo extends not to this Charter, or any Letters Patent 


that were not at the time of the making of this Act; and that is the firſt 
thing that I offer, why they are not within the reach of the Proviſo. Be- 
— this Proviſo does not extend to any Letters Patent after the Act of 
Parliament made, but only the Letters Patent before. For the Proviſi 
ſays, It ſhall not extend, or L e wg to any Town Corporate, concerning 
any Charter granted to them, Wc, or Cuſtoms uſed oy them, or to So- 
cieties erected for the maintenance, inlargement or ordering any trade or 
merchandize. This does extend to thoſe that were granted or erected at 
the time of the making of the Act; and there are no words of ſaving, for 
any that ſhould hereafter be erected. And the word hereafter would as 
well have been in the elauſe of ſaving, as in the enacting clauſe, if it had 


| been intended. But the following words, concluding this Proviſs, ſhew 


it further ; for the Proviſo goes on, and ſays, That the ſame Charters, 
Cuſtoms, Corporations, Fellowſhips and Societies, and their Liberties, 
Sc. ſhall be and continue of ſuch force and effect, as they were before the 
making of this Act, and no other. This ſhews, that that which is 
within the Proviſo, was that which was before the making of the Act 
only; and this governs and concludes the whole Proviſo. Now that only 
extending to thoſe that then were, and to leave them as they were, to leave 
their Charters and Companies, their Powers and Privileges, in the ſame 


| ſtate and condition as they werebefore the Act, gan never have any refe- 


rence to what ſhould be after, 


1 The 


they cannot ſell them, except they import 
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The Beginning of the Prvifo ſays, this Ad tell not prejudice them : 


The Concluſion ſays, they ſhall be as they were before the AN was 


made; therefore they muſt have had a Being before\the AR, but no 
Words herein extend to thoſe.that then had not a Being, 0 
And, my Lord, the next Proviſe for Printing, Salt-petre, Offices, Ce. 
that is ts this, further ſhews this to be the Meaning of this Proviſo; for 
that expreſly provides, That this Act, or any thing therein contained, 
ſhall not extend 'to any Grant or Privilege heretofore made, or hereafter 


to de made, of, for, or concerning Printing. If then the former Clauſe 
had intended to include any Letters Patent that were after to be 22 | 


it would have had theſe Words, To be granted as well here as in the Clauſe 


that comes afterwards. 


But, my Lord, ſuppoſe this not to be a ſufficient Anſwer to this Pro- | 


vife, but that this Preuiſo ſhall be conſtrued to extend to Companies, Char- 
ters, Privileges, and Immunities, granted after this Act; yet the Plain- 


tiffs are not within this Proviſo, nor the ſaving of it: For it extends only. 


to Companies that are for the Maintenance, Inlargement, or ordering of 
any Trade or Merchandize, and to their Powers, &c. that they have to 
that End not two Companies, that are erected to have a ſole Trade by a 
joint Stock, or Stock of the Corporation, to exclude all others from hav- 
ing any thing to do in that Trade. It does, and reaſonably may be in- 
| tended to extend to all Companies that are for the Maintenance, in- 
creaſe, and well-ordering of Trade; as the Turky Company, the wget 4 
Company, the Ruſſia Company, aud Hambrrough Company; and tnoſe 
that I have been ſpeaking of, that trade not as Bodies Politic, or a joint 
Stock, but ever Merchan 
every Member thereof trades upon his own private Stock and Account as 
a Merchant; but not to this Company, who, inſtead of ordering the 
Trade, endeavour to bring the ſole Trade unto themſelves. | 
Therefore, my Lord, theſe are the Companies that are within the Ex- 
ception ſaved from the Penalties of this Act; but we muſt be as filly as 
the Infidels they deal with in theſe Matters, not to diſtinguiſh betwixt 
theſe Corporations, and their Management and yours; they exclude none 
from Trade, they trade not in a politick Capacity in a ſole Stock, but 
every Man is a Trader upon his own peculiar ; but you take upon you in 
your politick Capacity, as you have expreſſed it in Jour Declaration, to- 
tum, integrum & ſalum Commercium & Negotiationem babere, uti & gaudere ; 


and to exclude not only all Strangers, but all your own Members, to have 


any diſtin or ſeparate Trade upon his own Account, except a little to 
pay and excuſe you of Charges, and thereby ingroſs all that vaſt Quantity 
of Merchandizes, the many hundred thouſand Pounds worth you bring 
in or carry out. In whom is the Property? In the Corporation. Who 
buys and ſells all? The Corperation. Who are the Debtors for the Mo- 
ney that buys and provides theſe Merchandizes ? The Body Politick, the 

arporation, the inviſible Body. Who ſhall be ſued for all theſe Debts ? 
The Body Politick; ſue them as you can, they will either be too great 
and too rich to contend with, or elſe in that Condition as you know not 
how or where to bave them. | 

An inviſible Body, ſubſiſting only in /ntelligentid legis, a Body Politick 
without Soul or Conſcience, as the Law ſays it to be. 

We have ſeen them in a Year's Time, in both theſe Qualifications, ſo 
great as ſcarce any Man would contend with them, fo inviſible at another 
time, as a Dun would ſcarce find them; this ſurely cannot be for the 
Maintenance or Inlargement of Trade, to deal with I know not whom, 
+ where no Security or Perſon ſubſiſts. | 

It is indeed for the Maintenance of the Company's Trade, to enable 
ſome of them to get 10 or 20,0004. per Annum by it, and to keep this 
vaſt Trade in a few Hands. | | 

But ſure that is not of the Trade the Proviſe intends ; reſtraining to the 
Body Politick, which is but one Perſon, or many in Partnerſhip, 1s quite 
contrary to the Enlargement of the Proviſo mentioned. | 

And therefore to ſay you are within the ſaving by this Proviſe, a Com- 


ny erected for the Maintenance and Inlargement of Trade, when you | 


reſtrain all but yourſelves to trade, ſeems to be a Contradiction. 
And for the following Words in the Previſe, Or erdering ef aq 26. 4 
er Merchandize; if you ſay you are ſaved within the Extent of theſe Words, 
then you muſt make a Conſtruction of theſe Words in this Senſe : 

That ordering Trade or Merchandize, is excluding all others, and 
taking the whole to ourſelves. A moſt excellent Ordering that is. 

But the Senſe of theſe Words in the Previ/> is, to ſave to the Corpo- 
rations and Fellowſhips of Arts, Trades, upations and Myſteries, 
and to Companies of Merchants, the Powers and Authorities that they 
had for the Maintenance, Inlargement, or ordering of Trade; 

By taking care that Commodities were hes Fa and rightly made, 
without Fraud or Deceit, as to the Goodneſs or Excellency of the Com- 
modity, or Deceit in their Meaſures or Quantity; 

That the Servants and younger Sort were. honeſtly and induſtriouſly 
educated in their Trades and Myiteries, by the Maſters and elder Sort; 

To place and keep good Order and Decorum amongſt thoſe of the ſame 
| Myſtery and Trade; | 

or aſſembling and conſulting for the common Good and Management 
of their reſpective Trades and beer 
This is that which the Previſe excepts and provides for, not for a ſole 
Trade in a Company, in a joint Stock, excluding all others, as this is. 

For the ſame Exception is alſo for the Manufactures that are mentioned 
Juſt before, as new laventions, and the Society of any Craft or Myſtery; 
theſe alſo are under the Exception, which does ſtil] expound them to be 
meant of that regular, due Order and Government in Companies, for the 
due regulating of Trades and Myſteries, that is, by making By-laws to 
take care that their Wares be well and ſubſtantially made, that the younger 
Sort be obedient to the elder, and the elder inſtruct the younger, and not 

preſs them. Theſe are the Laws that they have Power (and *tis fit 
they ſhould have) to make for the Management and Increaſe of Trade. 
But to have a ſole Power over Trade, and an Intereſt in it by a joint 
Stock, to ingroſs it into one Man's Hands, or into the Hands of a Body 
Politick, which is but as one Perſon in Law, and in this Manner to trade 
under the Pretence ef Order or good Government; this, under Favour, 
was never meant or intended by this Exception in this Act. Therefore 


that which I have before expreſſed, is the Senſe and Meaning of this Pre- | 


w/o, and not the having the ſole Trade, excluding all others, as here is 
eudeavoured and defigned to have. 


t that will, may be thereof a Member, and 


—_ 


** 
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My Lord, in the Taylor of [pfwict's Caſe, rt Cb. 54. chat Comp: 
of 27 made a By-law, to exclude Taylors from exercifing ot uſing 
their. Trade within the Town of Tpſwich, unleſs they preſent themſelves 
to the Maſter and Wardens of the Company, and thfee of them admit 
them to be ſufficienc Workmen, and proved they have ſefved ſeven Years 
at Icaſt as Appreatices, and then admitted by che Maſter, and Wardeas, and 
Company; and if any did offend in any Part, they ſhould forfeit ſo much 
to the Company. In. this Caſe there ſeemed to be a good End and Meaning 
to exclude inſufficient Workmen, and to encourage good ones; a . 
Order one might think. Vet ſo zealous and careful were the Judges then, 
leſt under any Pretence they ſhould exclude Men from their tui 
Trades, that they adjudged this a void y-law, as tending in the Purview 
of it, to reſtrain Men of their Freedom in uſing their Trades, and intro- 
ducing Oppreſſion of the young Tradeſmen by the old and rich Tradeſ- 
men, and to ſubyert the Liberty the Law gives. And in that very Caſe 
it was adjudged, fo. 54. That Ordinances for the good Order and Go- 
vernment of Men, of Trades and Myſteries, are z but not to reſtrain 
any in their lawful Myſtery. Norris and Stap's Caſe, Hob. 211. to the 
ſame Purpoſe. 33 ans ann 8 
Therefore, my Lord, this is the Senſe and Meaning of that Exception 
that is in the Statute of Monopolies, That it faves ſuch as were for the 
OR Men in their Trades and good Government, but not to en- 
able a Corporation to have a fole Trade, to hinder or exclude others from 
uſing it. That is the true Senſe of the Provifo : But for the other Senſe 
that they would have, tis the way to make it the moſt repugnant and con- 
tradictory Act that can be: For, my Lord, to ſhew that it is ſo, give 
me Leave to compare them. 85 : 
Tae Senſe they would have is, That it ſhould ſave to Bodies Politick, 


| the having the ſole buying, ſelling, and uſing any Merchandize or Trade, 


as a Corporation, that ſuch ſhould be excepted out of this AR. 

Now let us compare the Proviſs with the enaQting Clauſe, and takin 
ne Provii in that Senſe they would have it, that a Body Politick may 
nave the ſole buying and ſelling, or uſing any Merchandize or Trade, as 
a Corporation; then the enacting Part, with the Proviſe, will run thus, 
enacted, That Letters Patent to any Perſon or Body Palitich, for the ſale buy- 
ing, ſele making or ufin oY any thing within this Realm, or contrary to Law, 
and void ; and no Body 7 tick Hall be capable of having, ufing, or ererciſing 
f any ſuch Letters Patent, Inhibition or Reſtraint, provided that Bodies Po. 
mck may have the ſole buying, ſelling, and uſing of any Trade er Merchandize, 

Is there any thing can be put in Words and Terms more contradictory 
than this is ? And yet thus it muſt be if their Senſe prevai! : So that, my 
Lord, there is not a more repugnant and contradictory thing can be made, 
than this Previſo to the Body of the Act, if you take it in the Senſe they 


would have it. 


Suppoſe the Statute of that enats, That no Man ſhall 
uſe a Trade that he has not ſerved an Apprenticeſhip to by the Space of 
ſeven Years, had a Proviſe, that a Man may chuſe a Trade that he had 
not ſerved an Apprenticeſhip to by the Space of ſeven Years ; this had been 
a void repugnant Proviſe, This is as plainly repugnant, that no Body 
Politick ſhall be capable of having a ſole Trade. Repugnant Proviſes ate 
in Law void. | | | 

My Lord, If ſo be a Previſe be repugnant and contradictory, then it 
will be void; and fo are all our Books, 1 Co. 46. Plowd. Com. 563. A 
Statute gives the Lands of J. S. to the King; and then a Proviſs comes 
to ſave the Right of all Perſons: This ſhall be conſtrued, all Perſons 
beſides J. S. not to deftroy the Premiſes. 

Therefore when this Act ſays, That all Patents granted to a Body Po- 
litick, of the ſole buying, ſelling, and uſing of any thing within the 
Realm, ſhall be void; and a Preuiſe ſays, that it ſhall not extend or be 
prejudicial to any Company of Merchants erected for the ordering, main- 
tenance, and Increaſe of any Trade or Merchandize, if conſtrued in their 
Senſe, to give the Company ſole buying, ſelling, and uſing of any thing, 
is directly contradictory and void; then that cannot be the Senſe. But 
taking it in the other, which I apprehend to be the true Senſe, that order 
and Government is provided for; that is the meaning of the 3 and 
nothing elſe: and this is the general Practice of the Societies and Com 
nies allowed in all times. But a ſole Trade, under the Pretence and Co- 
lour of Order and Management, never, as [ believe, had any judicial Al- 
lowance: And then you are within the enacting Clauſe cr this Act of 
Parliament, and are a Monopoly ; or becauſe, it may be, you do not like 
that Word, you have the ſole buying, and ſole ſelling, and ſole uſing of 
this Trade, which is contrary to the expreſs Words of this Act of Parliz- 
ment, and fo your Patent and Charter is void. | 

But, my Lord, they endeavour to anſwer this Objection with another 
Sort of Anſwer: They ſay the Proviſe is, That the Act ſhall not extend 
to Companies of Merchants erected for Government and Order of Trade, 
but that their Charters, Privileges, and Immuniries, ſhall be of like Force 
and Effect as they were before the making this Act; and therefore, ſay 
they, Patents bs Coat panies of Merchants for ordering of Trade, if 
before this Act, ſhall be good ſtill ; and therefore, ſay they, this Act can- 
not hurt us. | 

My Lord, the Objection is nice, as I apprehend, but ſo it is, if I take 
them right; this, under favour, is but the fame thing again in other 
Words; for the Concluſion of this Proviſe extends no further than the 
Charter mentioned in the Beginning of it; it extends but to the ſame 
Charters (ſo are the very Words) ſhall be of as good Force, Cc. Why 
then what Charter or Patent is it that ſhall remain as they were before 
the Act? Why thoſe that are excepted. What are excepted ? Thoſe tha: 
are for Order and Management, as I have before ſhewn ; not thoſe that 
are for a Body Politick, to uſe a ſole Trade, that is repugnant to the en- 
ating Clauſe ; therefore theſe, as I have ſaid, are not excepted, or within 
the Previſe, and ſo we come back again where we were. Are you ex- 
cepted out of the AR ? If you are, I agree the Act hurts you not; if you 
are not excepted, then you cannot be in the fame Condition as you were 
before, or as ſuch Charters were before the making the AR; for the 
Conclufion and latter Part of the Prev is to be taken in no larger Senic 
than the Words that went before in the Beginning ; nor can extend fur- 
ther than theſe Words extend; fo that I ſay it retorts juſt back again 
where it was. If they be excepted, they be not within the Act; bur then 
the Proviſs will be repugnant, as I have ſaid before, and contradictory 5 
if they are not excepted, they bave no Benefit by the Provije. 
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the A& of Parliament plainly do extend to bodies politick, and 
bit the 3x 5 b bodies ehe They ſay thems 


ihit the inggabing ſole trade by bo Th 
+ And. it appears. they are a body politick, and they have this ſole 
_ Jo the enacting clauſe extends to them, tee Laken 


|  Nexts ey. the Proviſa-extetids. to Charters granted. before, "not" to 
ers do bs granted after the Act of Parliament? and as to thoſe Char- I ſho 


that are excepted, it leaves them juſt as they were before; but if theit 
ſenſe takes place, then it is, as I conceive, with ſubmiſſion, moſt palpably | 
cofitradictory and repugnant to the Act; and then it is as lawful at this 
day to grant to any „ e any ſole trade or manufacture, yea, down- 
right ro-grant them. a Monopaly, as it is to make any other Grant; and 
ſo.this would be rather a countenange, than an Act made againſt them. 

But chen, my Lord, they com ze another thing; this is an Infidel | 
Country, this is a ſole trade with nhdels, and fuch a trade the ſubjects 
never 82 A right to have without the King's licence; and now bein 
ſo, that dite the Ce | 
LDN: 2 Brquul. 296. wherein Mr. Brown 

ates what my Lord Gee ſaid in that Caſe, That no ſubje might trade 

into Infide] Countries without the King's licence; and his * was, 
1 he might relinquiſh the Catholic faith, and adhere to Infideliſm: 
and that he had ſeen W ae. in the time of Ed. III. wherein the King 
recites the confidence that he had in his ſubject, that he would not decline 
his Religion, and licenſed him; and that 15 did ariſe upon the recital of 
a licence. made to trade to the Ea - Indien. 28 

And they do cite Calv:n's Caſe, in Co. 7. Rep. fo. 17. wherein 'tis ſaid, 
That Infidels are, in law, perpetui inimici, and between them and Chriſtians 
there is perpetual hoſtility, there can be no peace; and 12 H. VIII. 
1452 where it is holden, that a Pagan cannot have or maintain any 
action at all, nor have any thing within this Realm; and to prove this, 
Regiſler 28 2. and 12 H. VIII. fo. 4. are there cited. 

My Lord, I have the more fully recited what this is, becauſe I hope I 
Tay ive. very full anſwers to all: But, my Lord, before I do anſwer 

oſe. ks 3 | | 

Fil. Let us ſee what the conſequence of it will be: Suppoſing the 
Law to be as theſe Books ſay, and as theſe Gentlemen would have it; 
and the conſequence will be, that the plaintiffs cannot maintain their 
Con, but the Charters granted to them will be void. 
%, Upon the reaſons given in theſe Books; for if the Books are of 
authority, the reaſons there given muſt be of authority (ſays that Book of 
Brownlow's). The King has the care and preſervation of Religion, by 
the Law veſted and. repoſed in him, that the ſubject ſhould not trade 
with Infide:s without licence, that they may not renounce their faith; 
and the King will take care to give licence to traffick, to ſuch only as 
he can have confidence will never waver from their profeſſion. 
Suppoſing this to be true, then their Patent muſt be nought ; for then 
it.is only grantable to perſons in whom ſuch confidence may be. My 
Lord, then fee how this will ſtand. with their Charter. Their corpora- 
tion and body politick is indefinite, as to perſons, and the members 


- 


changed continually ; ſome ſell their ſtocks, and aa or die; others 


buy their ſtocks, and come in that way to be members of the company, 
or as Executors to thoſe that die, and many new members are every year. 
I daubt they do not much examine, or take care to be ſatisfied, how fixed 
thoſe are in their Religion they daily take in; and how then can there 
be confidence in a body politick, which the law ſays has neither foul nor 
conſcience? What confidence can be repoſed in ſuch a perſon about 
cligion ? Es 
4 atk Beſides, it is not only the members of the Company, that at 
the time of the incorporation were incorporated, and their ſucceſſors, that 
are thus privileged ; but their ſons and apprentices, their factors and ſer- 
vants, have licence by this Patent to trade there: and what ſecurity can 
there be, that ſuch may not (by converſing with Infidels) change their 
Religion? If this Licence be a truſt and prerogative in the King, .to be 


D 


given to ſuch perſons in whom the King can have confidence, that they 


will not, by converſe with Infidels, change or prejudice their religion, &c. 


this cannot be granted to a body politick and their ſucceſſors, which may 


haye continuance for ever; and to their ſons, factors, zpprentices and 


ſervants, perſons altogether unknown, not born, nor in rerum natura 
when theſc Letters Patent were made. 
Suppoſe ſuch 2 licence to you, to trade with enemies, and ſuppoſing 


that the Law has eſtabliſhed ſuch a power and prerogative in the King, 
in the preſervation of religion, to licenſe ; the King cannot grant this 
pretogative to you of the £2/i-India Company, that you ſhould have a 


wer to grant licences to whom you will: yet all this is done by your 


Patent; for you have thereby power granted you for your ſons, appren- 
- tices, factors and ſervants, which are perſons that you yourſelves nomi- 


nate and appoint at your diſcretions, and undoubtedly very religious, and 


- others that you bring into your Company. 


Next, beſides this power that you have expreſſed for thoſe that are your 
apprentices, &c. which are at your diſcretion, to make whom you pleaſe ; 
there is another expreſs clauſe, That the Company for any conſideration, 
or benefit to themſelves, may grant licence to any ſervant, ſtranger or 
other, to uſe this trade. So the Patent expreſſes What the meaning was 
of the word Conſideration, by adding the Words, er benefit to them ſeluves; 
and that the King, without conſent of the Company, will not grant li- 
cence to any other to trade there. x 

Can this then be a good Grant? Can the King grant from himſelf his 
kingly care, and the truſt in him repoſed for the crc of Religion to you, 
to manage it as you will, and that he will not uſe it himſelf without 

— ou cannot ſay ſo. So that ſuppoſing by law 
there is ſuch a truſt repoſed in the King for preſervation of religion, as 
you would have, to give licence to his ſubjects to trade with Infidels ; 


and that none without his licence can do it: yet this grant to you will 


be void in itſelf, and then you have no more right than we, and can 
maintain no action againſt us. | 

But then a little to conſider the authorities upon whic'1 this great mat- 
ter relies, to prove this religious point or piece of law. 

Fir, That Book of Bretunl. is a Book that was printed in the late 


1 
* 


36. The Great Caſe of Mlineholrt. 


; $o” my Lord; taking it upon what I have faid; I d6 hope thithe It i ehh, Mich, 7 Fat. B. ER. 3 10). Michelborn apainſt Bath it 


( 522) 


is in a prohibition; ſetting forth, That the King had granted to the 
plaintiff his commiſſion to go with the ſhip Dee to the Indies, to ſpoil 


and ſuppreſs the Inſidels, and to take from them what he could; that 


the plaintiff, in the Prohibition, having this commiſſion from the K ing, 
did enter ng Articles with the defendant,"to/give him a ſhare of what - 

ould get in the adventure: and thereupon ᷑here was a ſuit in the Ad- 
nay 1 the defendant, againſt the plaintiff, and he comes and moves 
for a Prohibition, ſuggeſting that the articles were made upon tho land, 
and not upon the high fea, and ſo the Court had no juriſdiction. NW 
upon the debate of this Caſe, it did appear, there was a kind of Letters 
of mart, a commiſfion from the King, in à warlike manner to ſpoil: the 


| Infidels, and get what he could from them. But how, how this would 


come in debate to make a reſolution about the buſineſs of trade, I doynot 8 
know; probably it might be as is there related; but what is in che Book 


gde nchen; | is only an occaſional ſaying of my Lord Cote's, upon the motion for: this: 
:rences the cauſe: and to prove it, ay . Michelborn's | 
Bw ing inet rape | 


prohibition, So that a man that will lay any great ſtreſs upon ſuch an; +; 
authority, muſt be mighty willing; for it is only an occahtional ſayingy 
and nothing relating to what was there brought in judgment, Which was 
about a commiſſion to take away goods, perhaps from enemies, by Letters 
of mart, not about trade; and fo J hope there is no great matter in tna 
Report. | | | ; | 
The next Caſe, my Lord, is that of Calvin, where it js ſaid, that an 
Infidel is perpetuus inimicus, can maintain no action, or have any thing; 
and that there is perpetual hoſtilities between Chriſtians and ſuch, and 
no peace can be made with them, a.) 
My Lord, *tis true, that this is ſaid in Calvin's caſe, but I muſt alſo. 
ſay, as there was no occafion in the former Report for ſaying of that, no 
more is there in Calvin's caſe for ſaying of this; for it made nothing to 
the matter in queſtion about the Poft-nati, or were they any wiſe led to 
it, in the debate of that caſe ; there was nothing there in judgment that 
gave occaſion for it, ſo that I cannot think it was much conſidered of 
before it was ſpoken. | 13 
The Books that are there cited, I have looked upon, to ſee if they 
would prove any ſuch thing as they are there cited for, and I think they, 
do it not by any means. e 
There is firſt the Regiſter 282. and all that I find there is, that in a 
writ of protection granted to the Prior and Brethren of the Hoſpital of 
St. Jahn at Feruſalem, and their agents, it is ſaid, That that Hoſpital was 
founded in defence of Holy Church, againſt the enemies of Chriſt, and 
Chriſtians : but truly, how to conclude out of that Book this, that Lnfi», 
dels ſhould not have any property in trade, or be perpetui inimici, with, 
whom no peace can be had, I know not, or that can maintain no action. 
Then /. 12 H. VIII. 4. they alſo cited, that is only this, The original. 
caſe in an action of treſpaſs for beating his ſervant, taking away his dogs; 
called a blood-hound : And there it is ſaid, If a Lord beat his villgin, on, 
an huſband beat his wife, or a man beat one out-law'd, or a traitor, or- 
a Pagan; they ſhall have no action, becauſe they ate not able to ſua an 
action. I muſt confeſs, my Lord, this comes in very oddly, from a dog 
to a Pagan, and there is nothing to lead tv it in all that caſe, that I can 
ſee; and yet this is all the authority that is cited in Caluin's caſe, to prove 
that they can have no action. So that all that a man can make of this 
is only diſcourſe, and ſudden thoughts and opinions, and ſayings of 
Counſel; nothing of debate or judgment in the caſe. | 16358 
It is true, my Lord, the Chriſtian Religion and Paganiſm are ſo con- 
trary to one another, that it is impoſſible they ſhiould be reconciled any 
more than contradictions can be reconciled; but becauſe the rcligions 
cannot be reconciled, that therefore there ſhould be a partition-wal}l; be- 
tween us, as to property and commerce, perhaps is a doctrine as irręligious 


- 


as can be, and does deſtroy all means of coming to convince and reduce 


them to the faith. But now, beſides theſe extrajudicial and occaſichal 
fayings in theſe Books cited, which are of little authority, I cannot ſiud 
any Books or Caſes, much leſs judgment or authority, for ſuch opinions 
in ſo great a point as this is: but on the other fide, if a man conſiders the 
general cauſe and practice of trade and commerce, and legal proceedings 
in all times and ages, one would think my Lord Coke could nat be in 
earneſt in what he has ſaid in Caluin's caſe about Infidels. Let a man 
conſider what a great part of the world we have commerce with are Inſi- 
dels, at this day, as the Turks, the Perſians, the Mors; and other places 
in Spain and Portugal were poſſeſſed by the Moors, who were Infidel, till 
about 200 years fince : for till the year 1474, the Mors had potlcſtion of 
both theſe Countries for the ſpace of ncar 700 years before, and have we 
not always had trading with all thoſe? Have we not leagues and treatics 
with the Princes of Infidel Countries? Do we not receive Ambaſladors 
from them, and ſend Ambaſſadors to them, and Miniſters reſiding with 
them? Have we not, from time to time, and this in all times and ages, 
and that in Q. Elizabeth's time, in the beſt and moſt religious time, for 
many hundred years? Have we not likewiſe war and peace with them, 
in like manner as with Chriſtian Kings and Countrics ? 

And let a man conſider the conſequences of this doctrine. If they ate 
perpetui inimici, then we may juſtify killing of them, as thoſe we are in 
hoſtility with, whereſocver we meet them, an juſtify the taking away 
what they have from them, as 17 E. IV. fo. 13, 14. it is adjudged, that 
a man may ſeize and take to his own uſe the gouds of an alien enemy, 
wherever he can find them; for it is the price of his adventure to take 
them, and of his victory over his en-my, if he have taken him. And 
2 H. VII. 15. if an Infidel be an alien encmy, then any man may take 
away the goods of an Infidel, and nave them to his own ute; and this 
wou!d be a good trade, if this be ſo; any man may kill and beat him, if 
this be ſo. 1 

Mr. Hollicitar, in his argument, was pleaſed to uſe many ancient Rolls 
and Records out of H. III. and £4. I. and about thoſe times, concern- 
ing theſe Princes dealing with and handling of the eus; and I belicve 
he might have cited many more. | 

Mr. Prynne, in his Book which he calls The ſecond Part of a ſtart De- 
murrer to the Jews, diſcontinued and barred Remuter into England, printed 
in the year 1650, has a long treatiſe, in which I believe an bundred 
Records and Hiſtories are cited to this purpoſe, That the Jews did 


times, and not licenſed by any Judge or Perſon whatfocy+r ; but truly I | exact and enrich themſelves by uſury, to the great impover;thing of 


+ Y at. VB: 


have got a copy, and a note of the Roll of the Caſe there reported; 2nd | the people; and that the Princes of thoſe times polled them, taxed them, 


XxX 


and 


—_ 
a man might think that theſe Kings uſed them but as fpunges, te make” f 
them gripe what they could from othets, and then ſqueezed it ſtem them 

into cheir own treaſury :* and it muſt in all / probability be ' ſo. The 

Story is true, my Lord, as he relates it, and in the Rolls there are 4 mul 

del of them cited to that purpoſe. W 

But beſides Mr. Prynne; there is ton, 

20 H. III. my Lord Cote in the 2d IH. 89. ſays, was princ 

againſt the uſurious 2 The Stätute de Judaiſino, 18 . 

that the King's people had been diſinherited, much injured and impover- 

iſhed by the uſury of the Fews, and enacts, That ne Jew thereafter ſhould 
take 1000 255 Lands, Rents, er other: Things, And in the 2d [nft. 507: 

my Lord Cole, in his Comment upon that Statute, ſays, That 15, 

Fews thereupon went out of the Realm. r 
So that, my Lord, we do not diſpute but that the fact alledged may 

be true; that the Jes were extorſive, and the King took away their 

eſtates : But the matter is the uſe and application of that fact. | 

For, firſt, I think if it be known ſaw, and taken to be according to any 

known law which we have, that they were as alien enemies, then as the 

King might take away their eſtates ſo the ſubjects may take them away 

too; ſo there is no ſuch uſe to be made of it as the other ſide would have, 

as I perceive. They ſay as Infidels the EE would take away their eſtates, 
becauſe they are perpetui inimici; and I ſay, if they were alien enemies, 
then the ſubjects might take them away too; for ſo the Book ſays. 

But next, my Lord, I do uſe it another way; That all theſe dealings 
with the Jews ſhew, that they were not alien enemies, but treated as alien 
amies, ſo long as the King pleaſed. For, my Lord, if they were alien 
enemies, and the Books they cite are true, as Calvin's caſe mentions 
them, all their contracts and dealings were all abſolutely void, they could 
never have any property. How could they then be guilty of uſury f How 
could any man living be extorted upon by them, to pay any money due to 
them upon contracts or bargains, unleſs theſe men were treated as alien 
amies ? How could they have the benefit of their contracts, as other 
alien amies have? So that I take it, that is a ftrong evidence that they 
were treated as alien amies ; otherwiſe it is impoſſible that which you 
ſay could be true, That they could hurt the King's people by extortion 
and uſurious contracts; when, according to your law, they were not 
able to make any contracts, or have any property at all: Is it poſſible the 
King could take away their eſtates that had none? And they had none, 
if your doctrine be true. If any man owed them money, they could 

not recover it, becauſe they could not bring any action; and the King 
could not have it, becaufe it was a void contract made with one not ca- 
pable of making a contract. So that, my Lord, the inſtances they make 
uſe of, are, I hope, inſtruments and ſtrong arguments againſt them, not 
for them. They were taken notice of as alien amies, capable of making 

contracts, which the King's ſubjects were never bound to perform, un- 

. Jeſs they were legal, and they obliged by them by law. As for theſe an- 
cient Records in general, time had hidden the knowledge of the laws, 

and tranſactions of thoſe times. It is not poſſible to know what the laws 

and tranſactions of ' thoſe times were, or rightly to diſtinguiſh between 
legal and violent acts. 

And ſo being references from thence to conclude in judgment now, is 

notum per ignotius; or like dependencies, which unleſs latter times have 

- concurred or agreed with, are only fit to make diſorder and confuſion. 
Szcondly, But that which is deducible from hence, is not, as I conceive, 

what has been endeavoured; | 

' That they had no property, becauſe the Princes of thoſe times took 

from them their eſtates when they pleaſed, and taxed them how or in 

vrhat manner they pleaſed. : 

But perhaps the reaſon was, that theſe people ug under the curſe, 
and being a vagrant people, without Head, Prince, Governor or Coun- 
try, it was no difficulty to tax or take from them at pleaſure, being hated 
of the people where they lived. | 

But it could not be as they would have it, that they ſhould be amongſt 

us alien enemies; for an alien enemy can neither make bargain nor con- 

tract, nor be capable of property; 


= 4 « 
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Hut the ſubject may, at will and pleafure, fall upon and take all that | 


he has to his own uſe, as me the King's enemy; and what he can take 
{from him is his own acquiſition, as the price of his adventure, and con- 
aue over his enemy. 
The Books cited 17 E. IV. 2, & 7. prove this. | 
But by what is admitted by them, that they were great uſurers, and had 
reat eſtates, it is evident, that they were here treated as alien amies : 
How could they elſe in ſuch multitudes live amongſt us ? How could they 
be uſurers, and get eſtates, if they could not make contracts? How is it 
poſſible they could preſerve their bodies or eſtates againſt the King's ſub- 
jects, unleſs they had the King's protection, and were treated as alien 
amies? And of latter times, how many of them have lived amongſt us, 
driven great trades, have had, and have at this time, conſiderable ices | 
Let it now be adjudged, that any man that will, may take away their 
eſtates : that they can have no remedy or action for their debts owing to 
them, but inſtead thereof may be beaten or impriſoned as enemies to the 
King; | 
Abd we ſhall probably ſee, what the ſucceſs of ſuch a judgment will be. 
My Lord, that they are taken notice of and handled as other aliens, 
without any diſtinction between alien enemy and alien Infidel, I would 
offer this as an argument. The queſtion, I confeſs, is new, and ſo there 
is not much that I can find in our Books about it; but the Act of Navi- 
gatian made in the 12th year of this King, a year before this Charter now 
in judgment before you, concerning trade, ſhews, that Infidels have the 
ſame liberty of trade as Chriſtians; that ACt being made for increaſe of 
ſhipping and navigation (it is ch. 18.) prohibiting goods to be imported 
by any foreign ſhips, except ſhips of that ſame Country where the goods 
do grow; and diſtinguiſhes not between Infidel and Chriſtian Countries, 
but expreſsly ſays, That no currants, nor commodities of the growth, 
produtt, or manufatture of any of the Countries, Iſands, Damintons or Terri- 
tories, in the Ottoman or Turkiſh Empire: And does enact, That no goods 
Hull be imported from that Country, but in our Ships, or Shins of the Country 
of which the Oiods are; and thoſe Ships to be ſailed by a Maſter, and three- 


2 Statute of Morton, ch. 5; made 
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wrths of thi fa Cevnt2y;. This muſt be an admittztice and Ah aft; 
fr nd wager 


quence ! What work would this 
aflert that they are perpetual enemies, then we can have no pony wie 


| them; whoever owes a Few any thing may play the 7e with him, ne 


pay him; whoever has a mind to any thing he has, may take it away 
from him; if he has a mind to beat him, and knock him on the Head. 
he may, there is no protection for him, nor peace w.th him 

My Lord, I do believe that tis true, that the Jews being under the 
curſe, and having been a vagrant people for ſo long a time, and having 
no Prince to defend them, it is probable, they have been made havock 
of, and our Kings and Princes have made bold to do with them accort- 
ing to their own pleaſures ; though what is recorded of it, is fo long ago, 
that it is hard to know the whole truth: But | think they are no prece- 
dents to be followed now, unleſs they had been followed by a ſucceſſion 
of practice and authority in our Books of Law: forotherwiſe many times 
a man might argue of old Books from dark things to darker, as long as 
he will, and never make any thing clear. In the caſe of Southern and 
How, there was occaſion for this to be taken notice of, if this opinion 
had been true Law. It is reported in 2 Cre. fo. 469. A man employed 
another to ſell Jewels in Barbary for him, and the other perſon did fell 
them as true Jewels, when indeed they were counterfeit, and not above 
100/. value, to the King of Barbary be 800. and thereupon the King 
finding himſelf cheated, impriſoned the plaintiff that fold them to him, 
til he repayed him his money ; and he brought an action againſt the per- 
ſon that empleyed him to fel} them. It would have been of uſe in this 
caſe, if the contract and ſale, and the lawfulneſs of converſing in trade by 
Chriſtians with Infidels had been queſtionable, for the Defendant in thar 
action to have urged againſt the Plaintiff, What reafon had he to ſue 
him? For what had he to do to go amcngft the King's enemies? and he 
ought not to recover damages for any tuch thing. 1 fay, it would have 
been of uſe, if any ſuch point of Law had at that time been thought of. 

In that caſe, it was of all ſides admitted, and not ſo much as objected, 
that this contract was void, becauſe the King of Barbary was an Infidel. 

So that this opinion, that Infidels are perpetual enemies, and in per- 
petual hoſtility, can maintain no action, nor have any property amon 
us, has no authority for its foundation, but only ſome extrajudicial 82 
ings, without debate or conſideration; and it 1s againſt the continual 
practices of Princes and People at all times, 13 

Perhaps it is no ſmall part of religion, that men 
plainly and uprightly one with another. 

We know that religion too often has been made a cloak and veil for 
other ends and purpoſes. It ſhould not be fo, and I hôpe will not be fo 
uſed in this caſe. | 55 

My Lord, the Statutes that J have cited, they have made no manner 
of ditlinction between Infidels and Chriſtians in matter of trade; and it is 
hardly to be thought, eſpecially as to ſome of the latter ones, but that 
there was trade with Infidels then: For it is ſcarce to be thought that our 
Princes ſheuld 7 thither only with ſwords in their hands, to make war 
upon them, and afterwards to make peace with them, and no notice be 
taken of the Jaw about trade concerning Infidels. h 

The Statutes I have cited of Magna Charta, cap. ꝙ E. III. 25 E. III. 
2 and 11 R. II. all declare and enact the freedom of trade, in all general 
words, except only ſuch as are in war with the King: In none of 
them is there any exception of trade with Infidels. . 

Can it be imagined that in thoſe days we had no trade with Turiy or 
Barbary ? Our Kings went with armies to the H-ly Land, and Richard 
had made war and peace with the Turks: Had we no trade there but with 
our ſwords ? e 

But to look nearer home, Spain and Portagal were Infidels, and in the 
hands of the Moors, in the year 1494, which was 14 E. IV. Can it be 
thought that in all theſe times between Mugna Charta, H. III. and E. TV. 
we had no trade with Spain and Portugal? - ele 

Stat. 12. H. VII. cap. 6. was made in the year 1497, which was but 
23 years after the Moors were driven out; and in that Statute ' tis recited, 
that the Merchant adventurers, dwelling in divers parts of England, out 
of London, did ſhew, That whereas they had their free paſſage, courſe and re- 
courſe, with their Goods, Wares and Merchandizes, in divers coaſ and parts 
beyond the Seas, as well into Spain, Portugal, Venice, Dantzick, Lap- 
land, and Frieſland, and divers and many other Regions and Countries, in 
league and amity with the King; that they were imprjed upon by a Company of 
Merchants in London, and forced to pay duties, | 

I only make uſe of the recital, to prove the free paſſage there men- 
tioned to Spain and Portugal, and to other Regions and Countries. 

There is no diſtinction of Infidel Countries from Chriſtian Countries, 
though Spain and Portugal had been ſo lately Infidels. {os 

Tis moſt probable the trade they had then was with Tarky and Bar- 
bary, as well as with Venice The words other Regions and Countries ſeem 
to imply as much, and the freedom equal. 1 | 

So that, I think, as to this objection, That Infidels are perpetual ene- 
mies, that we can have no peace with them, nor they maintain any action, 
or have — property by our law; I think the authority to maintain it 
none at all. The conſtant practice, as well by Princes as People, is 
conſtantly againſt it. MI 
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; - Tha Charters that they have cited to Barbary and ar — ſome | fidel Countries and Chriſtian; is ſo thin, and upon fo weak a bottom; 
>” of them are before the laſt of . theſe Statutes, that is, the Statute of K. 4 that. I hope it will never be ſtrong enough to bear the weight of ſo great 
3 Aa and 7 7 15.20 difference. taken notice of there between a conſequence as this is. For though at preſent Infidels be diſtinguithed 
1. riſtian;and Inf! Countries: So thats, my Lord, taking all together from Chriſtians z yet from their arguments and kind of reaſoning about 
100 the light, or at leaſt, the weak authority. of theſe ſayings and occnſional reſtraint of going beyond Sea and trading; Spain and Portugal may be 
my Chops for this diſtinction of Infidel or Chriſtian, in point of trade, brought in, and France too; and fo the argument will run from Infidel to 
3 will Rgniky bug zittle ; and the conſtant practice of all our time, wherein | Chriſtian at length, and I know hot-where it will ſtop: 
8, we haye.any fort of trade; and the arguments drawn ſrom the Records |. 80 I humbly leave that point to your Lordſhip's judgment; whether 
2 that have: been cited of the Fews having property and allowance to live | ſuch a Grant of a ſole trade, appears: to be ſuch a Grant, as is good ac- 
id amongit us. and. our dealings with foreign nations taken notice of In cording to Law; and whether or no, notwithſtanding what they have 
1 our 4 of Parliament, without ſuch diſtinction, ſeems to be a practice | ſaid, it does not appear by the old Common Law, and the old Statute 
1 ſo quite contrary, to thoſe ſayings, that are perhaps taken out of ſome | Law, and by all our late Acts of Parliament; to be in Law a void 
dort 9 2 Catholick Authors of thoſe ſuperſtitious times, rather than con- Grant? F | 
gg! ſonant to the rules of Law, that ey can be no foundation for this | The next thing, my Lord, I come unto, is the ſecond point; which 
90 diſtinction; eſpecially conſidering that Spain and Portugal, as I ſaid, 'till I ſhall be but ſhort in: about the firſt, 1 have taken up moſt of your 
* the middle of Edward LV th's time, were poſſeſſed by Infidels : and yet | time, and I beg your Lordſhip's pardon for it; becauſe if I miſtak: not, 
9. I cannot but think they muſt be xx: with, and no man can find any | it is a moſt weighty point in the conſequence of it. But then ſuppoſing 
Mey thing of the diſtinction but only out of theſe occaſional ſayings in Cal- and admitting their Grant to be a good Grant, whether or no, can you 
9 vin's caſe. ee ee eee a maintain this action ? If the Law ſhould be fo, that the Defendant ought 
4 But be that point of trading with or without licence (which I mentioned | not to have traded there without licence, then he may be puniſhable at 
ag before) how it will, yet I conceive that point will never be ſufficient to | the King's ſuit, by fine and impriſonment ; but that you ſhouid mam- 
oy round this ſame ſole trade, or to found a Monopoly upon; that cannot | tain an action againſt him, what cauſe of action, what damage or loſs to 
6%, warrant a Grant of a ſole trade, ſole buying and ſole ſelling, to be grant- | you, have you laid in your declaration? You ſay in your declaration, 
hs ed to you and your ſucceſſor 85 your ſons, ſervants, apprentices, factors, | that the Defendant Sandys, not being a Member of your Company, nor 
* and uch as you ſhall licenſe for ever: There is a licence and grant in | a Son, Factor or Servant, nor Aſſign of your Company, traded into the 
Ee perpetuity, not only to thoſe that then were, but to their ſons and ſuc- | Eaft-Indies in the places within the limits of your Charter; and has there 
4. ceflors, and thoſe whom they ſhall. licenſe; and this into a very great | bought wares, and bargained and ſold merchandizes, and imported and 
0, part of the World. | ſold them in England, againſt the will of the Company, and to their 
hy And by the ſame reaſon all Turiy and Barbary, a great part of the . prejudice and impoveriſhment, againſt the form of their Charter, and to 
FM Indies, and other places of the World, may be monopolized ; and per- the Company's damage 1000 J. | 
les 8 Chriſtian Countries. : 8 Firſt, Vou have not alledged in all your declaration, whether or no he 
* | he Statute. of Monopolies has no allowance or exception for Mono- had a 1:cence from the King, and that is nught: for I think, tho' the 
Fr polies.to Infidel Countries; that is, againſt all ſole buying, ſole ſelling, | King is pleaſed to ſay in his Letters Patent, he will not grant licences 
on or ſole uſing of any thing. i without leave of the Company, yet he may do ſo, if he pleaſe, notwith- 
* And the Turky trade was uſed long before that time, as by Charter, | ſtanding that Grant. | ; 
ell granted 23 Eliz. So was the Bourbon trade, as by the Charter thereof ; | Secenaly, Then you have not ſhewn any loſs or damage you have had 
"e and I believe to the E- Indies alſo. : by his trading thither : did he buy ſo much of the merchandize of the 
ng And the Statute of Monopolies being fo general (the Proviſo not rea- country, as not to leave there ſufficient for = to furniſh your Ships 
m, ſonably conſtruable to except this Company out of the extent of that | withal, ſo that they came home empty? No ſuch thing is alledged. Did 
** Statute, unleſs all Patents that may be granted to Companies of Mono- he hence export to fell there fo much merchandize; as not ſufficient left 
its polies, are by that exception or Proviſa out of the Statute) and deſerving | for you here to buy? Or, did he bring home here ſo much, as that 
by {or the ſupprefling ſo great evils as Monopolies are, and always have | there were not buyers ſufficient for his Goods and yours alſo ? There are 
nat been accounted : 1 | Ew 5 ? no ſuch things alledged; or is the truth ſo, as that hereby your im- 
ſue hope it will not be avoided upon any imaginary difference in Law, | poſing your prices upon your commoditics, ſelling at your own prices, 
5 b-twixt Infidel and Chriſtian Countries to monopolize thereby the trade, | and exafting what you thought fit, was hindered z. and for this you 
"TU perhaps of the greater part of the World, as Turky, Perſia, Barbary, Eaft | would maintain an action. A 62 f Ro 
* and Heft-Indies ; for the Weſt- Indies, I think, the greater part are 8 ee I think it will be the firſt time; that ever a man recovered damages for 
od ty Lord, I have looked over the caſes that were here, and the debates | being hindered from impoſing and exaCting his own prices, or having the 
Ky that have been printed in 3d and 4th of King Charles JI. about the King's | advantage of his Monopoly, or for another's having an earlier or a quicker 
8 Power of impoſing rates and ſubſidies, and impoſitions upon merchan- trade, and under-felling his own commodities and merchandizes lower 
dizes, in Bates's caſe in the Exchequer, 4 Car. I. 2 Iiſt. 63. and Mr. | than the Plaintiffs can afford them. - 
52 Ruſmweorth's account of the debates in Parliament at that time about that You agree by your own declaration, that there arc many others 
(al matter : many things are there ſaid concerning the King's Power of re- that are concerned as well as you: you ſay, you have the ſole trade to 
* {training and prohibiting of trade, and the \Vrit Ne Exeat Regnum. And | yourſelves; your Factors, your Servants and your Sons, as ſoon as they 
eal from theſe reaſone, they that argued for the King, urge reaſonableneſs of | come to twenty-one; all that are of your Company, all that you grant 
1 impoſitions upon merchandize. That caſe aroſe from an impoſition upon | licences to, all that you ſhall zffign your t: ade to; all thoſe have an in- 
for Currants, and methinks if there had been known any ſuch diſtinction, tereſt, if you can maintain an action,. Other pcople have trade there as 
# fo as they would here inſinuate, it had been of great ule in that caſe as well | well as you, can they maintain an action? 1 5 ons ;. 
7 as this ; but throughout the Arguments and Reaſons there debated, they A Commoner may bring an action upon the caſe againſt a ſtranger, for 
ar did never make any diſtinction between Infidel and Chriſtian, but native | putting his Cattle into the Common, provided that the Common, there- 
is and foreign commodities ; and did endeavour to have a prerogative to im- by be impaired, and the Commoner have not ſufficient Common as be- 
Kat poſe rates upon them: and the reaſons were theſe, and all the Arguments | fore, and have a e otherwiſe he can maintain no action. ya 
ür run thus: The King can prohibit and reſtrain any Merchant to go out In Robert Mary's caſe, 9 Co. 113. it is there reſolved, 'Fhat for ever 
wr of the country by Writ, Ne Exeat Regnum; the King can prohibitany | feeding of the beaſts of a ſtranger in a Common, the Commoner ſhall 
be foreign commodities to be imported; then none can go out without li- not have an aſſize or action upon the caſe; but an action does lie, if the 
5 cence, nor import without licence, and conſequently it is a legal — feeding be ſuch, that the Commoner cannot have common paſture forhis 
III. vrhen this licence is granted upon the payment of ſuch : _ or impoli- | own beaſts; and then it is the conſequence, the loſs of his Common, 
Eral tion, or under ſuch a rate as can be agreed on between the King and the | that gives him cauſe of action. LET 19 + 
Viet Merchant; and therefore ſuch an impoſition or farm is lawſul. It is not alledged in the declaration, that pope trade was any thing the 
| Theſe were the arguments in that caſe, and in theſe arguments it ap- | worſe. No damage appears to you by it: What reaſon, that you ſhould 
y or pears that a reſtraint in conſequence does import a tax, rate or farm, for | recover damages, where you have not ſuſtained any loſs ? N you have 
ard a diſpenſation with that reſtraint. alledged none in your declaration; how can your declaration be good? 
rich 4 For if licences be requiſite, it is worth conſideration, whether that | It then contains no cauſe of action. | 1 
8 will not introduce the geg e rates without Parliament, or otherwiſe You ſhould now, if you would have made a declaration, that ſhould 
he than in a parliamentary way. This, I ſay, is worthy conſideration. Sup- have intitled you to a cauſe of action, have ſhewn how you ſuffered by 
tbe poſe it true; there have been licences to go into Infidel Countries to trade; | Sandys, a ſtranger trading to the Eaft- Indies; that he bought up all, and 
IV. ſo there have been to go beyond the Seas, and have been to other trade | you could have nothing; for if he left enough for you, what hurt have 
| beſides this: yet it does not follow as a true conſequence, that it is un- | you? What reaſon is there you ſhould recover damage, if you have not 
but lawful to go or trade without licences ; much leſs does it follow from | ſuſtaincd any loſs? And if you alledge none in your declaration: Howis 
ted, thence, that ſuch a Patent as this to any one or few Subjects, or to ſuch | your declaration, that ſhews no 9 of action, maintainable? _ 
out a Corporation, to have the whole and ſole trade into any place, and In the caſe of Monopolies, 11 Co. 88. b. Rolls Abr. 1/ part. fol. 106. 
re- power of licenſing others, can be warranted by it. The laſt point in that caſe is a full authority in this point: That admit- 
_ I do not queſtion but the King may reſtrain the paſſage of Merchants | ting the Patent to be good, for the ſole making and ſelling of Cards, 
ap- and Merchandize in ſome caſes, and to embargo Ships in ſome caſes. that was granted to Darcy for 12 years, yet no action would lie in that 
„ in / But theſe are upon ſpecial reaſons; as, caſe, though the Defendant did, contrary to this Patent, ſell Cards. Ad- 
ry of Firſt, In the cafe of War, | judged that it was a Monopoly, and Patent void: that if the Patent had 
Secendly, In the caſe of ſuch Merchandizes as are neceſſary for the | been good, yet no action would have lain againſt the Defendant upon it. 
1en- defer-e or ſafety of the Kingdom, to reſtrain their Exportation. My Lor.!, If that be ſo as it is declared to be in that caſe, in che laſt 
Thirdly, In cafe of a plague from particular places to import. point reſolved by the Judges, if that action would not lie there, this will 
ies, But then theſe prohibitions are genera}, and their particular reaſons | not lie; ſuppoſing his Charter to be never ſo good, and the Detendant. 
1 and grounds are apparent. | | | has done contrary to it. | | | | 
Bar- But if under any pretence any ſole trade to ſome one perſon, Body Po- My Lord, there is only one other reaſon for which the action will not 
dem litick or Natural, be granted, excluding all others; that Grant, I con- lie; and that is — upon the Letters Patent, as they are granted to 
ceive, is in deceit of the King, and to the prejudice of his Subjects, and | you. For by the Letters Patent, it is not abſolutely, but fub mode 
ene- void. 1 granted, that you ſhall have the ſole trade; and that no other perſon ſhall 
ion, Never has ſuch a Grant hitherto had any judicial allowance; nay, ſo | trade there, under pain of forfeiting ſhip and goods; one half to the 
in it far from that, that as far as I could obſer ve, no opinion has been till King, another half to the Company. So that, my Lord, the words of 
„ is within four or five Years, that ſuch Grants were good to exclude others, | reſtraint are not abſolute, but only under ſuch a penalty and forfeiture, 
. nor any action or ſuit ever adventured before now, to be brought upon Now, my Lord, if I ſhould ſuppoſe this Patent to have all the 
The any ſuch ground, | force and ſtrength that they can defire; ſuppoſing that this Patent 
So that, my Lord, as to this great point, both the old Common Law, | wcre in an Act of Parliament, penned in this manner, that did reſtrain 
and the old Statute Law, and the Statute of Monopolies, with ſubmiſſion, | all perſons from trading to the Euft-Indies, except the Company, under 
are againſt this Grant of the ſole trade; and the diſtinction between In- | pain of foriciture of ſhip and goods; under fayour, you that Wl have 
van- 
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advantage of this reftcaint, muſt take it in that manner as the Act does 1; ment, bug the Lax is a certain tule, and con 
give it; you ſhall not have any other penalty or puniſhment, but what 
the Act gives. For when any new Law is made, you muſt take it as it 
is; and no otherwiſe, till another-new.Law be made. And ſo is the Rule in 
7 Co. 35. #4408. 56, & 59. Plotud. Com. 206. It cannot be altered with- 


vut a new Lau. (or 4 6 0. e 
And 1 would but only ſuppoſe upon the Statute of Edu. VI. that gives 
- the owner of tithes treble damages againſt him that ſets them not forth ; 
« man bgings an action upon the caſe, would that be well? No, he muſt 
take the Law as it is; ſuch; an action never was brought, nor if brought, 
vould be maintain d; yet here the damages are given to the party. 
"The like of all other penal Statutes, a man muſt only forfeit the Pe- 
nalty the Statute inflicts; ſo that this action cannot, as I conceive, , be 
maintain'd. S0 that, my Lord, taking 41 together, admitting '(tho* I | tion of the Commons, cited by Hr 
hope it is not ſo) that this Patent is a good Patent; yet you are not the 
ſole perſons intereſted, there are others beſides \you, your Grantees, Fac- | 
tors and Servants, and Sons are to trade there. You have not laid any Lard-Chief-Fuftice. Truly, Mes Pollexfen, I am not much in love neither 
art cular damage; therefore you cannot, by the reaſon of the caſe of | with your other point about the aRiong for what became, pray, of all the 
De waintain any ſuch action as this. | actions that have been brought upon that Statute of PV Pines by the 
And if you will take advantage of this Grant, it is reaſonable you | Patentees of new inventions, as there has been multitudes in my Fur 
ſhodld take it as the Grant er it, proceed for the forfeiture of ſhip and | Hales's time, and at all time: | 
goods; but for the action of the caſe, your Charter does not give it; nor, Mr. Pollexfen. In that caſe there's no- body but the particular Grantee 
if an Act of Parliament had been penned after this manner, would ſuch an | that has that invention; and he brings the action. But here, of "ol 
action have lain. own ſhewing, you have intitled others to the trade, as the ſervants, aud 
F factors, and children ; and therefore you can never have ſuch an action, 
_ Lord-Chief-Fuftice. When will you have it argued again? 
Mr. Pollexfen. We ſhall be ready for the Defendant next Term. 
Terd- Chief. Juſtice. That is a little too ſoon, there's but a very ſhort 
Vacation, and that is but a ſhort Term; I think you had beſt have an- 
other argument in Michaehnas-Term, 
Mir. Bilkicitor-General, Yes, if your Lordſhip pleaſe. _ 
Mr. Pellexfen. What your Lordſhip pleaſes ; we ſhall be ready, if your 
dſhip pleaſes to hear us next Term. 8 
ord- Chief. Fuſtice. I know Mr. Sandys is in very great haſte; but the 
zeal and tranſport of any particular perſon muſt not think to oblige us to 
go hand over head in a caſe of this great weight and moment; there is 
great conſideration to be had of the length of time that this Company has 
continued; there has been an Ea/{-India Company in King Fames's time, 
in the late King's time, and in this King's time, | 
Mr. Juſtice Holloway. And here is a great trade ſettled, we muſt not 
deſtroy it preſently. | | 
 Lord-Chicf- Juſtice. We muſt not gratify the zeal and tranſport of Mr. 
* by being over-haſty in this matter. | 
Mr. Pellexfen. My Lord, we ſhall be well content to ſtay till Michaul- 
mas-Term. | 
Lord-Chief-Tuftice. Ay, I know the Counſel will; but whether your 
Client will or no, I cannot well tell, nor do not much care. Well, we 
will conſider of it, and hear another argument in Mi baelmas- Term. 


(wer ; for I 


| So that to conclude, | 

Firſt, That that which this Company claims in this caſe by this Pa- 
tent, to have the ſole trade to the Eaft-Indies in their politick capacity, 
excluding others, is a Monopoly, and ingrofling, againſt the Common 
Law, and the antient Statutes, and the Statute of Monopolies, 21 Jacobi, 
and therefore they have no right to have what they claim, 

Secondly, That what the Defendant has done in this caſe, he has law- 
fully done, and therefore not to be puniſh'd. 

Thirdly, That tho' the Company had a lawful claim to the trade in ſuch 
manner, as in their declaration is ſet forth, and the Defendant done what 
he ought not, yet they cannot maintain this action. 

And upon the whole matter, whether beſt for the Company to have 
judgment for them or againſt them, may deſerve their thoughts. 

But this being ſo great in the conſequence, as the whole trade of the 
Kingdom depending upon it, I have laboured the more. 

The antient Laws, the antient ways, is what I endeavour, and againſt 
new ways upon any pretence whatſoever. 

And therefore, my Lord, I humbly beg your judgment for the De- 
fendant. 

Lord Chief-Fuftice. Do you intend to have another Argument in it, 
Gentlemen ? + Hh | | | | 

Mr. Sollicitor-General. What your Lordſhip pleaſes. | 

Lord Chief Fuſtice. It is a caſe of great weight and conſequence, per- 
haps, as ever any caſe, that has come into 7/7 pag, ang I muſt needs 
| ſay, it has been extraordinarily well argued on both ſides; and it muſt 
be neceſſarily taken notice of as a point of great conſequence, wherein 
the King's prerogative, and the privileges of the Z£a/i-India Company, 
and this joint trade, are concern'd on the one ſide : and the benefit of par- 
ticular perſons, and the liberty of free, uncontroulable trading is concern'd 
on the other: and it is fit there ſhould be all the conſideration, and all the 
deliberation upon a matter of this great moment, that poſſibly can be. I 
cannot be ſo wonderfully captivated with the differences, that have been 
made between the Charter to the Eaſt-India Company, and thoſe to the 
Turky Company and the others; and tho' I have heard much in the de- 
fence of Charters and Corporations, I am of opinion there is no ſuch great 
matter of commendation due to them: but I take the Common Law to be 
the beſt Law in the World. For that Charter, that you Mr. Pollexfen 
defended here ſo ſtrongly after judgment given againſt it; the Corporation 
became as inviſible within a few days, as you ſay this was, no duns could 
ſee it; tho' there were duns that went to wait upon that Corporation, but 


Mr. Attorney-General (Sir Robert Sawyer) his Argument, 


The Governor and Company of Merchants of London, trading 
to the Eaſt- Indies, Plaintiffs. Thomas Sandys, Defendant. 


De termino 8. Michaelis, Anno Regni Regis 36 Car. II. xxxi. Anno Domini 
| 1684. 


] N an action upon the caſe brought by the Company againſt the Defen- 
dant, for trading into the Eaft- Indies contrary to their Grant, in pre- 

judice of their trade, and to their damage of 1000 /. 

It comes before the Court upen the Plaintiffs demurrer to the Defen- 

dant's Plea of the Statute of 15 E. III. | 

The Record having been fo often opened at large, I ſhall only put it 

as a Caſe upon the Record. > 

The King by his Letters Patent, tio Aprilis, 13 Car. II. reciting that 
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came away as empty as they went: and | wiſh the duns were like to be as 
well ſatisfied from the one, as they are from the other; and therefore there 
can be no great matter in that. But there is another thing that very much 
deſerves conſideration, it is a queſtion wherein trade is mightily concern'd : 
we know we have a potent Neighbour, who has both experience and in- 
duſtry, and are our rival in this trade ; I wiſh we had as much induſtry, 
and were as diligent as they; they have found by long experience, that a 
Joint-Stock is the only way to carry on their trade, I mean Holland. And 
it is very well known, if it had not been for a Joint-Stock, the trade had 
never been ſo beneficial as it is. And Mr. Sandys would not have had 
ſuch a deſire to the trade, for it would not have been ſo well ſettled and 
fixed ; and therefore, I take it to be a wonderful thing, and to carry a 
great conſequence in it upon that account, that we ſhould conſider how 
this trade comes to be fo great, and ſo deſirable, Now that by the Joint- 
Stock, and Induſtry, and expence of the Company, the thing is become 
facile and valuable; for particular perſons to come and ſweep away the 
advantage of it, that ought to be well conſider d. Mr. Sandys and his 
partners are very zealous now to reap the fruits of the Company's labours. 
But ſuppoſe this queſtion ſhould be aſked, Will you be contented to come 
in and pay your proportion of all the charge theſe people have been at, 
to put the trade into this capacity it is in? But is it fair, after they have 
reduced it into ſo good a condition, at a vaſt expence and trouble, fur other 
particular perſons to come and fay, Let us have the benefit of it, that have 
had nothing of the burthen and ys * And then there is another con- 
ſequence of great concern; peace and war, no one doubts, are actually in 
the power of that Prince and People with whom the trade is. I would 
deſire to know, ſuppoſing an injury ſhould be committed by any particu- 
Jar perſon to the Infidels, and the Ship get away; will not all the reſt of 
the Company's ſtock, being of the ſame Nation, be in danger of ſuffer- 
ing by it? Certainly it would; and therefore ſince they are likely to an- 
ſwer for the wrong, is it not fit they ſhould have the management of it ? 
So we may, if we come to argue by conſequences, eaſily find out a great 
many inconveniencies on both ſides; but they are not to over-rule the 
Law one way or the other; they are ſpecious pretences by way of argu- 
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the Company had long been a Company, and enjoyed divers liberties and 
privileges under the Charters of Queen Elixabeth and King 2 grants 
the Company the ſole trade and traffick to the Za/?- Indies, being an Inſi- 
del country; with a probibition to all others of his ſubjects to trade thi- 
ther, without the leave and licence of the Company. | 

The Defendant not qualified as the Charter directs, without the leave 
of the Company, and againſt their wills, trades to the Ea/t-Indies, to the 
prejudice and damage of the Company's trade. | 

pon this caſe, the points which have been moved and argued, are 
two. | 

Firſt, Whether the Letters Patent giving licence to the Company to 
trade into the E-Indies, and to exerciſe the ſole trade there, with pro- 
hibition to other ſubjects to trade there, be good in Law ? 

Secondly, Whether admitting the Patent good, this action will lie for 


the Company? 


lidity of theſe Letters Patent, or any ſuch of like nature, to bind up the 


nor authorized by the Company (as the Defendant is not) are bound by 
theſe Letters Patent. 

Where the queſtion will be between the King's prerogative (and that in 
one of the higheſt points thereof, which concerns the defence and pro- 
tection of his e and the intercourſe with foreign Nations, on the 
one ſide; and the general liberty of trade, which is a tender point, and 
meerly concerns the intereſt of his ſubjects, on the other ſide. 

It therefore being a queſtion of great conſequence, and of greater con- 
ſequence than difficulty, as I hope to ſhew ; I ſhall, in examining into the 
point, uſe the utmoſt caution, by aſſerting the King's juſt prerogative in 
this matter, and not to depreſs the ſubjects true liberty of trade. 

The ſubject matter of this queſtion, only relating to a foreign 

with Infidels, not in amity with the King of England, doth not 
neceſſarily oblige me to enter into the conſideration of any other 


1 trade, 


In debating of the firſt point, I ſhall not go about to maintain the va- 


King from granting licence to other of his ſubjects as he ſhall pleaſe ; but 
ſhall content myſelf, toſhew that all the ſubjects not licenſed by the King, 
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delt, et ol the King's prerogatives: er the ſubjects liberty in relation 


und the trouhle the Court is like to receive thereby 
a Hut becauſe the great force of the arguments, made uſe of 
ide agninſt t f 
| eedeints' of Lau which concern as well the inland trade and traffick of this 


Kingdom, as with other Chriſtian Nations in amity with the my 
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ſhorten my taſk-in ſupporting theſe Letters Patent, 


on the other 
Letters Patent, have been drawn from principles and pre- 


Which woul 


. 


7 
[4 


of Eng- 
land, with whom leagues of cominerce have been made by our Kings; or 
to whom a common trade hath been laid open by ſeveral particular laws: 


It is wade neceſſary for me, from the other fide, a little toconſider theſe 


Cern ed in them. d * * 
by the defendant's Counſel, will be of nog 


7 


trades, and how far the ſubjedlts lib 


ity or the King's prerogative be con- 

Whereby it will appear, that this — and authorities produced 
t force to impeach theſe Let- 

ters Patent for the management of a foreign trade with Iufidels. 

; +T hall therefore briefly conſider. the inland or native trade within the 

Kingdom, and then the foreign trade with other Nations. 

Ihe inland trade is either for manufactures or merchandize. 
Udet the trade of manufactures falls in the huſbandman, and all forts 


- of artificers ; who have full right hy the Common Law, to exerciſe what, 


and as many trades as they pleaſe ; ſo as no annoyance happen to the neigh- 
bourhood ; And with theſe the King's prerogative is little concerned, it 
cannot reſtrain them, it being their livelihood. | 
Nor 1s the public weal otherwiſe concerned therein, than that all its 
members ſhould live by their honeſt labour and induſtry. As to the trade 
of merchandize, or inland commerce, every man (generally ſpeaking) 
might buy of any man, whether native or foreign, and as many kinds or 
ſorts of merchandize as he pleaſeth, which I take to have been the Com- 
mon Law before 37 Ed. III. cap. 5. whereby all trading Merchants were re- 
ſtrained to one ſort of merchandize. 5 
But that Act continued not long, being repealed 38 Ed. III. cap. 2. 


Vet this trade of inland merchandize lay under ſeveral reſtrictions at 


* 


Common Law. 1. Notwithſtanding ſuch general liberty of buying and 
ſelling, no man could ingroſs any one commodity. 2. The ancient Com- 
mon : aw —_— this ſort of trade to. * op 1 Towns, W 
or other public places appointed by the King, Co. 3 Inſt. fo. 196. in the 

Chap. Fereſialling. T "* s g 1 . | 
It was puniſhable to buy above the value of twenty-pence elſewhere, or 
to anticipate merchandizes before they arrived at theſe places. 

EY No aſſemblies could be held for the traffick of buying or ſelling, 
without the King's licence; for tho“ ſome Markets and Fairs are held by 
preſcription, (the hy Grants not appearing) yet theſe were derived 
from the Crown, by ſome royal licence before time of memory: they all 
depend upon the ſame Crown, and may be forfeited to the Crown. 

This is fo frequent in our Books, I need not cite the authorities. 
And here the prerogative of the Crown had a great ſtroke. 
The inland traders, in buying and ſelling, might buy and fell in pri- 


vate places, and could not be reſtrained : But they could not hold afleim- 


RG 


blies for trade without the King's leave and licence; Marts, Fairs and 
Markets, in their true notion, * no other than royal licences to aſ- 


ſemble for trade and traffick, 


And theſe, when granted, cannot be reſumed without cauſe of forfeit- 
ure: For I do admit, that a licenge to trade or traffick carries an intereſt 
with it, being a matter of profit, | | 
And 1 take the Law to be the ſame, whether the Fair or Market be erec- 
ted only, and not granted to any one; and where it is granted to a ſub- 
ject, all the King's ſubjects have a liberty and right of trafficking there, 
and cannot be prohibited by the Lord of the Fair or Market. 

The reaſon of theſe reſtrictions of the inland trade of mcrchandize, and 
the King's prerogative therein, is from the concern the public peace and 
juſtice ot the Kingdom hath in this ſort of trade, more than in the former 
of the manufactures, viz. to prevent all manner of cheats by falſe weights 
and meaſures, corrupt merchandizes, and too great enhancing of the 
prices, and breaches of the peace, occaſioned by public concourſes, tho 
under colour of trade and traffick. | 
And upon this ground the Common Law provides, That to all ſuch 
licences for public Marts, which the King may grant when and where he 
pleaſes, being not to the damage of others before granted, a Court of Juſ- 
tice is incident of common right, for preſervation of the public peace and 
correction of ſuch deceits which generally attend the trade of merchan- 
dizing. | 

— There was another reſtriction upon the inland merchandize 
taken notice of in our Books, which was more particular, and to certain 
places, viz. 25 

The claim of foreign bought and foreign ſold, by ſeveral Cities, Towns 
and Ports, ſome by cuſtom; and 8 ; and there is no great 
queſtion to be made, but before 9 E. III. cap. 1. the Charters as well as 
Cuſtoms did prevail for that Liberty, but both were taken away by the 
Statute, and divers ſubſequent laws taken notice of in the caſe of the City 
of London, Co. 8. fo. 128. | , X | . 8 

And between that and g H. IV. there were great ſtrugglings in Parlia- 
ment between the foreign Merchants and the City of London, and other 
Towns, about that Cuſtom. f 

Till at length, London prevailed for a private Act of Parliament for eſta- 
bliſhing of the Cuſtoms, which they have enjoyed ever ſince 9 H. IV. 30. 

y an ancient Record of Hey III. it appears, that the abbots, and 
others the religious of the County of Lincoln, under colour of ſelling their 
wool, which aroſe upon their demeſne lands, turned Merchants, and 
bought up woots, and fold them with their own wools: They were pro- 
hibited to do it by a Writ out of the Chancery. X 

And upon the complaint of the Merchants of Lincoln, in the time of Ea- 
ward I. the like Writ of Prohibition iſſued, Pla. Parl. in the Appendix, 
609. By all which it appears, that the inland traffick of the Kingdom, 
which was within the care and cognizance of the Common Law, was not 
unlimited, nor the ſubjects liberty therein never ſo large as it is now in- 


liſted upon, to all foreign parts whatſoever. 


And that the managery of the principal part of the home traffick, which 
Vor. VII. | 
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mits they might have been prohibited before this Statute, but 
the ſaving of this Prohibition by Act of Parliament. 
Which 


belli, and may aſſume arms when they p 


(838) 
donſiſts in the Marts, Fairs, and Markets of the Kingdom; depends up- 
on the King's prerogative, and is managed under it, the Law having en- 
truſted the King with that power for the benefit of his people; and the 
peace of the Kingdom, F4 | RA 

In the next place, I will take a view of tle foreign trade. 
The Common Law, and our Law-books, take notice of but two ſorts 
of Foreigners, alien friends, and alien enemies; Catvin's Caſe, Co. 7. 17. 

Neither can there be any other ſort of Foreigners, generally ſpeaking : 
for if the queſtion ariſe, whether alien Friend, or alien Enemy, it muſt 
be tried by the leagues with the Prince, whoſe ſubject he is; which is, 
or ought to be enrolled in Chanrery. And tho? there be not actual war or 
hghting between the two Princes and their Subjects, yet they are in fatu 
eaſe, and ſeize the goods and 
perſons of each other's Subjects. THe | 

I ſhall firſt conſider what the Common Law determined as to the Sub- 
jects trade and traffick with alien Friends beyond the ſeas, and upon what 
foot that trade ſtands; and then particularly conſider how it determines 


in caſe of Commerce with alien Enemies, and incidentally of Infidels. 


I conceive the Common Law hath made no expreſs proviſion, nor 
given any abſolute right for the Subjects to trade with any Foreigners 
8 the Seas. 


t will be of little uſe to diſcourſe how far the Law of Nations inte- 


poſes in this matter: whether every Nation be obliged to entertain Trade 
and Commerce with another Nation. | 

And antecedent to all leagues and treaties for Commerce, little will be 
1 A beſides the laws of hoſpitality, which do not give any demandable 
right. 

B:dinus, in his Book de Repub. lib. 1. cap. 6, 7. ſays, Duc tametſi jure 
gentium eſſe videantur prohiberi, tamen ſæpe a Principibus videmus. 

And in his Book de Repub. lib. 1. cap. 6. holds, That it is lawful to for- 
bid Foreigners from entering the borders, not only if a war be on foot, but in 
time of peace, that the manners of the Inhabitants may not be corrupted by con- 
verſe with Strangers. : | 

And in his Book de Repub. lib. 1. cap. 6, 7. That the Laws of Commerce 
are contained in the particular compacis and agreements of people and Princes. 

What Boainus declares to be the Law of Nations, exactly agrees with the 
Laws of this Kingdom ; for all Strangers came hither under ſafe-con- 
ducts, which contained both the King's licence and protection of them. 

The King might inhibit Foreigners from coming into the Realm, and 
=—__ remand them when here. 

agna Charta, cap. 30. which is a general ſafe- conduct to Merchants- 
ſtrangers, reſerves this prerogative to the King, nifi publice probibits, ,. ., 

My Lord Cote, in his Comment upon this Chapter, 2 /. Ad- 

3 


Conſtruction, as it is without any former Precedent or Autho- 
ritys ſo it is againſt the conſtant ſtream of Precedents and Practice ever 
ince. | 

Rot. Clauſ. 24 H. III. dorſo, which was after this Statute, the King ſent 
his writs to ſeveral Mayors, commanding that all the Merchants, ultra 
montem, ſhould depart the Kingdom within a month. | 

And in the ſame Roll, dor/o, there is another Writ to the: Mayor of 


London, giving leave to Roman, Florentine, and ſome other Merchants, to 


ſtay till the feaſt of St, Martin in the 


ear following, 
And the conſtant practice in every k 


ing's reign ſince, hath been both 


by proclamation and orders of Council, to command foreignets to depart 


the Realm, 

Beſides, the conſtruction my Lord Coke puts upon it, makes the clauſe 
idle and eluſory. | 

That one Act of Parliament ſhould provide for a ſaving by a ſubſequent 
Act, which of itſelf would be repealed by the former. 


So where an Act of Parliament prohibited foreigners to come in, the 


King by his ſafe-conducts might licenſe them, | 
he Commons, in the Parliament 1 H. V. pray, That the Statute 
made by Henry IV. for avoiding of ſtrangers out of the Realm, might be 


put in execution. The King grants it, ſaving his prerogative to licenſe 


whom he pleaſes. The Commons replied, Their intention was no otherwiſe, 
nor ever ſhould be by the Grace of God, 1 H. V. Ne. 15. Rolls Prerogative, 180. 

This might further appear by the ſeveral Statutes made for the invio- 
lable obſervation of the King's ſafe-conducts, which are in expreſs words 
mentioned to extend to alien enemies, as well as alien friends; 2 H. V. 
cap. 6. and 20 H. VI. cop. 1. 

It is held in Horn and HIovy's Caſe, Hill. 21 and 22 Car. Secundi, Banco 
Regis, Syderfin. That at Common Law the King might prohibit the im- 
portation of foreign commodities, before the Statutes therefore made. 

So then as the caſe ſtood at Common Law, foreign Princes and Na- 
tions might prohiþit the ſubjects of England to trade with them, as the 
King might prohibit foreigners to trade here. 

The King might inhibit any of his ſubjects from going beyond ſea: 
And this might * been by particular Writ or general Proclamation. 

Our Books and Precedents are fo full in this point, that it was admit- 
ted on the other fide; for there could not be produced any authority that 
renders it the leaſt queſtionable, but multitudes are for it. 

Rot. Clauſ. 7 Ed. II. mem. 10. A Writ to the Sheriff of York, to ſeize 
the bodies and lands of ſuch as had gone beyond ſea, contrary to the King's 
Inhibition. 

Rot. Clauſ. 41 Ed. III. mem. 24. dorſo, Writs to all the maritime towns 
to take care that a Proclamation prohibiting all his ſubjects (except noted 
Merchants, and thoſe unarmed) be put in execution. 

Hereby it is evident, that it was penal to $9 beyond ſea, 
King's Inhibition, before the Statute of 5 R. II. cap. 2. 

All that that Statute adds to r the N Inhibition, is only a 
point of further penalty, viz. A forfeiture of the Goods of the paſſenger, 
and of the Veſſel of the Maſter exporting : And tho' there be three ſorts of 
perſons excepted out of that Statute, viz. Lords and other great Men, 
true and notable Merchants, and the King's ſoldiers; yet that Law gave 
thoſe perſons no other liberty than they had before, only leaves them out 
of the Penalty provided by that Statute, > 
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| That before this Statute, Noblemen and other great Men might be 

| pry. appears by my Lord Cole s 2 3410 179. in the caſe of 
Ia 


20 III. Rot. clauf, memb. 1 [7 * where the King, b | 
prohibits, that \Neguis Comes, ; Bara, Miles religroſus, * aut opera- 
rius, extra Regnum je transferret," ſub pæna Arreſtationts, et Incarcerationis. 
And for the King's ſoldiers, it is plain they could not depart the Realm 
without the King's | Va but his raiſing of them for his foreign ſervice, was 
a ſufficient licence for them to depart the Realm with their ſeveral Captains. 
And for the true and notable eee excepted in the Statute, they 
are the ſame with the noted Merchants excepted in the Proclamation of 
1 E. III. who were the Merchants of the Staple, who were admitted and 
ſworn to obſerve the laws of the Staple; and were bound to e thither, 
and not elſewhere, without the King's ſpecial licence, as I ſhall afterwards 


By the Statute of 27 Ed. III. which ſettled blew of the Staple, cap. 23. 
all Merchants, as well aliens as denizens, repairing to the Staple, are re- 
quired to be ſworn: before the Mayor and Conſtable of the Staple. After 
the Staple was at Calais, as it was 41 E. III. & 5 R. II. the fame laws of 
the Staple continued ; and theſe Merchants are in many Records taken 
notice of, _ | 

7 H. VIII. cap. 15. All perſons are prohibited to buy wool in Kent, 
* ſome other Counties, except the Merchants of the Staple. | 

And 1 Eliz. cap. 13. provides, It ſhall be lawful for the Merchants, 
called Merchant- Adventurers, and Merchants of the Staple, out of the River 
of Thames only, and twice in the year at moſt, to ſhip out and in foreign 
bottoms. . 

Now 41 E. III. & 5 R. II. the Staple was at Calais, and all the Mer- 
chants of the Staple were bound to repair thither only, and had a general 
licence ſo to do, without taking of Paſſports, as the form of the Statute of 
5 K. II. directed. 5 x | 

But theſe notable Merchants were reſtrained to trade to any other place 
than the Staple, as I ſhall after ſhew. _. | 

As the King may inhibit any of his ſubjects going beyond ſea, ſo he may 
at any time recall any of his ſubjects, under ane forfeiture of Goods 
and Lands, during life, Dyer 12. 8. parag. 10. C 276. & 375. 3 Inf. 

2 in the chapter of fugitives, & 25 & 26 Elizi Cater's caſe in the 
Exchequer Chamber, Leon. fo. q. 

Upon theſe grounds it is evident, that the Common Law did not give 


any abſolute right to the ſubjects to trade beyond ſea with foreigners; for 


no man can have a full right by law to any thing which others have a 
right by the ſame law to hinder him of, or to obſtruct him in the uſing or 
enjoyment of it. | ; 

And Mr. Pollexſen did rightly obſerve, that this fundamental right of 
the King, of prohibiting his ſubjects from going beyond ſea, equally re- 
ſpects the trade with Chriſtian Nations as wah 
right to debar the Engliſh from _—_—_ with them, as the King of England 
had a right, at Common Law, to reſtrain his ſubjects within the Realm 
from paſſing over the ſca to trade with them. 

Which is founded upon the King's right of protecting his Kingdom, 
which could not be diſcharged if the ſubjects had ſuch general right as is 
pretended, of withdrawing their perſons and eſtates as well to Infidel as 
Chriſtian Countries. | 

And if ſuch general right were by the Common Law, it is marvelous ; 
and that no Record or Book-caſe can be found, where it was ever ſo re- 
ſolved, | 

Notwithſtanding great occaſion has. been given in all times, by prohibi- 
tion, for the ſubject to have aſſerted ſuch right; | 

The only authority produced is the opinion of Fitzherbert in Nat. Brev, 
fo. 85. where the words of Fitzherbert are, That by the courſe of the Common 
Law, every man may go out of the Realm for merchandize, or travel, or any 
other cauſe, as he pleaſes, without demanding licence of the King, and ſhall not 
be 38 for it. 6 

y this opinion, the liberty the ſubject had to travel, or to go for any 
other cauſe beyond ſea, is the ſame as to trade. 

And this opinion imports no more than a bare impunity, that the Com- 
mon Law made no expreſs proviſion againſt it, ſo as to puniſh it as an 
offence at Common Law, but left it to the diſcretion of the King to 
prohibit, or permit, as he ſhould ſee cauſe. 

That this was the meaning of Fitzherbert, and that he did not intend 
any right the Common Law 3 the ſubjects to go beyond ſea, but only 
that the Common Law was ſilent therein, and left it as a thing indifferent, 
antecedent to the King's Inhibition; is evident both by Fitzherbert, in 
the ſame place, and the co- temporary opinions of the Sages of that time. 

For immediately Fitzherbert explains his opinion, J hat becauſe every 
ſubject is bound to defend the King and the Realm, the King at his 
pleaſure may command the ſubject not to go out of the Realm without 
his licence; and if they do contrary thereto, they ſhall be fined for their 
diſobedience. 

Here, by Fitzherbert, that liberty which he had aſſerted for the ſubject 
to trade or travel, as it was equal, ſo it might be equally reſtrained by the 
King, at his pleaſure. 

All the Judges at that time were of the ſame opinion. | | 
Mich. 1 Eliz. Dyer 165. in an aſſembly of the Judges and others, the 

queſtion is fully ſtated, Whether a ſubject generally might withdraw his 
perſon out of the Kingdom, for merchandize, travel, or other cauſe, by 
the ſole licence or permiſſion of the Common Law? 

The queſtion is not put upon any right the ſubject had to go, but upon 
a bare permiſſion at Common Law. 

For all the Judges agreed with F:tzherbert, that the King might pro- 
hibit them. 

And Fitzherbert's opinion for ſuch permiſſion only is urged ; and at 
that time left with a Quære upon it, without any allowance of ſuch per- 
miſſion from the Judges, but ſeemingly to the contrary. 

But afterwards Mich. 12 & 13. Elix. Dyer 296. a particular caſe of a 
Merchant that went beyond ſea to live, and not for merchandize, without 
the King's licence, came before the Judges; and 'twas debated before the 
Judges of both Benches, and the Chief Baron, upon this point, 

Whether it were an offence puniſhable at Common Law? 

Two of the Judges held it to be an offence, and that the Common 


Law did prohibit it, 


36. The Great Caſe of Monapalies. "| 
| - The reſt of the Judges concurred with Fienberlerr, and held, that befor 
| an expreſs prohibition. by the Kings by Proclamation g rit, i 


itives ;- and the Records there mentioned, 1 2m N. the 25th of 
SF | 


nfidels; for both have a | 
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an oftence-of contempt, but leſt hy the Common Law as a 
rent, which imports no right, but a bare impunity: + r: 
But all the Judges, after a Prohibition, held it an offence and contempt 
puniſhable at Common Law; whereby that point is —_ by che opi- 
nion of Fitzherbert and the Judges of that time, That at the Common 
Law licence was but a bare permiſſion, importing only impunity, in that 
the Law was ſilent before an expreſs Prohibition of the King, which is the 
loweſt degree of permiſſion taken notice of in Books of Lac. 
Geratius, in his Book De Jure Belli Pacis, lib. foe 3. Ne. . deſines 
permiſſion, properly ſo called, Permiſis autem propriè, non actio e Legis, 
ſed attionts negatia, niſi quatenus aliud af, cui permittitur obligat, ne Impe- 
dimentum ponat. + . % oe er heh 2h2ha Lark» 
Hut this permiſſion of the Common Law goes not ſo far as to oblige or 
debar others from obſtructing the action, which may be impeded both by 
the King and other Nations, as I have e mn. 

It carries only impunity with it, and this liberty of haunting or viſiting 
ſtrangers in amity, ſomething reſembles that liberty which the Common 
Law allows one ſubject towards another, viz. a free paſſage to his houſe, 

to ſpeak or treat with him, which ſounds only in excuſe of treſpaſs, and 
may be prohibited by the owner. bo OR eee THR Mt t 

9. Ed. IV. fo. 4. per. 15. In treſpaſs for breaking his houſe, the de- 
fendant pleaded a licence from the Plaintiff; who replied, That after 
the Licence he prohibited the defendant to come. 

For be the licence expreſs from-the party, or implied by the Law, the 
owner might determine it by an-expreſs Prohibition. | 

But tho' the Common Law did not expreſsly prohibit the going beyond 
ſea without licence, fo as to puniſh it as an offence criminally, yet it did 
diſcountenance all going beyond ſea without the King's licence, in 
adjudging their iſſue born there, after. ſuch a departure, aliens, and not 
inheritable to the Engliſh Laws; as was reſolved inter Hide & Hill. Hillar. 
25 Eliz. B. Rs. | h 

3 Cro. 3. That if Baron and Feme go beyond ſea with licence, and 
tarry there after the time limited by the licence, and have iſſue born, they 
ſhall be aliens, and not inheritable. | | pe, 

Beſides thoſe Powers or Prerogatives wherewith the Common Law 
entruſts the King for the defence of the Realm, viz. to prohibit and re- 
move aliens, to reſtrain them from going, and to recall his own ſubjects 
when gone beyond ſea ; {1 4% 

The Law reſts the ſole power of making leagues with foreigners in the 
9 alone, | 
hich is the firſt ſtep towards a foreign trade, | 

The Common Law admitting of no trade with and enemies, enemies are 
made friends only by publick leagues to be made capableof being traded with. 

And as the making of all leagues, ſo the modelling and limiting of 
ſuch leagues, are by the King alone. 

As it is to be obſerved, that no leagues were ever yet made for an un- 
limited and univerfal trade, but in all leagues the particular, municipal 
laws of each Country are excepted ; as for example, ſalt cannot be im- 
ported into France; and moſt French commodities are reſtrained from 
being imported hither : 1 

So it was reſolved, Paſch. 36. Eliz. (4 Inſt. 5.) 3 Inſt. Henry de Vale and 
Tomlinſon, upon a ſeizure of French Goods, and a complaint to the Council 
upon it, That the Laws of either Kingdom were excepted in the league. 

Much leſs doth the King in any league conclude or build up his own 
prerogative towards his own ſubjects, in granting them licences to trade, 
or in reſtraining of them from going beyond ſea, tho” in order to trade. 

Moreover, the rules of the 8 Law are not adapted to determine 
matters of foreign trade, neither can foreigners be preſumed to have cog- 
nizance of the municipal laws of this Kingdom. 

The principal part of foreign trade is tranſacted beyond ſea, where the 
Common Law can have no cognizance, but is . within the compaſs 
of the four ſeas. | | 
| The Law was ſo ſtrict, that an obligation bearing date at a certain place 

beyond fea, could not be tried in England, 21 E. IV. fel. 74. 

Service of a Privy Seal upon a ſubject beyond ſea, commanding him to 
return, when certified, into Chancery, and ſent by Mittimus into the Ex- 
cheguer for ſeizing of Goods and Lands, is not traverſable, becæuſe not 
triable in England, 2 Eliz. Dyer 176. 

In the Caſe of the King and Cuſact, 17 Jacobi, Rolls Rep. 2 part. 
fel. 112. Serjeant Davies argues, that the municipal Laws of any Realm 
are not ſufficient for ordering the affairs and traffick of Merchants. 

And upon this ground, when the Staple was removed from beyond ſea 
to ſeveral Towns in England, by the Statute of 27 E. III. it is provided, 
That the trade ſhould be governed by the ſame laws it was before. 

And by 7 Chap. it is enacted, That all Merchants coming to the Staple, 
ſhall be 2 by the Latu-Merchant of all things touching the Staple, and not 
by the Common Law of the Land. | 

Whereby, in negative words, the Common Law was excluded from 
intermeddling in the affairs of Merchants; as not proper to decide thoſe 
controverſies, and whereof foreigners could have no cognizance. | 

By all which it appears, that the Common Law made no proviſion for 
foreign trade. | 

The Common Law therefore having given no right to the ſubjects to 
trade beyond the ſeas with foreigners, nor preſcribed any rules for the 
managing of that trade, but left that matter ſolely to the King, for the 
beſt profit of his people : ep 

It may be proper to conſider upon what foundations the foreign trade 
ſtands. 

The foundations are two. 

1. Leagues made by the Kings of England with foreign Princes and States. 

2. Royal licences, which are either ſolely by Grant, or by Act of 
Parliament. | ' | 

For all Acts of Parliament in matters of prerogative, and which move only 
from the King, are by the King's Grants in Parliament ratified into Law. 

By leagues, foreigners are bound by publick compact to admit the 
King's ſubjects to a freedom to trade with foreigners beyond ſea. 

I have already ſpoken of leagues, as the neceſſary preparatory to all 
foreign trade, and without which no foreign trade could be enterprized 


by the ſubject, 
| 4 : What 
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* What I hall add, is only concerning the neceſſary dependance of that]! The King may licenſe his ſubjects to trade with enemies prohibited 
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fel. 6; 


in its continuance and regulation; if the league be 


trade upon Jeagu 


\ begkens Jet the ſubjects right be what it will, to trade either ſingly by 


Grant, or by Act of Parliament, it is ſuſpended, and after Proclamation 
made, becomes unlawful and puniſhable, as trading with enemies. | 
Phe leaguegand treaties with foreign Princes for trade and commerce, 
whereof the ſole power is in the King, to bind the ſubjects of England. 
bey are the only Laws betwixt Nation and Nation to direct their 
trade and commerce by, | | 

And by the ſaid leagues, trade may be limited to certain places and 
commodities, or other reſtriftions, as the two Princes ſhall agree upon, 
who are the only maſters of their leagues. 39 

A clear and ful inſtance of hid in the leagues for trade with Flan- 
ders and the Low-Countries, between the Kings of England and the Dukes 
of Burgundy 
ſhould: be fold in Flanders, but what came out of England ; and that no 
Engliſþ Cloth ſhould be fold in Flanders, on pain of forfeiture. 

241 F. III. Complaint was made in Parliament by the Merchants of ſe- 
veral abuſes committed by the men of Bruges, in reſtraining our Merchants 
from ſelling their Wools to whom they pleas'd at Bruges; and pray'd 

The King's anſwer was, that the ordinance of the Staple ſhould be 
view'd, and that Thomas Michelborne, with whom the Patent touching that 
ordinance” was, be call'd to bring the ſame with him, and ſome of the 
Merchants of the country, who beſt underſtood this matter: and the Kin 
by advice of his Council would provide remedy ; Rot. Parl. 21 E. III. 
nu. 10. | | 

22 E. III. Another complaint is made in Parliament againſt the men of 
Bruges, for prohibiting the Merchants to buy ſtaple Wares here, and pray 
redreſs, s 

The King anſwers that he will ſpeak with the Femiſb Ambaſſador 
about it, 22 E. III. nu. 13. : | 
8 H. V. A grievous complaint made in Parliament againſt the men of 
Flanders; that tho' Engliſh Merchants obſerved the ancient league, that no 
Wools but Enghfb ſhould be fold in Flanders, and no Enugliſh) Cloth ſold 
there; yet they permitted the Wools of Scotland, Catalonia, Arragon and 
Spain, to be ſold there, and pray remedy. ; 

The King anſwers, that ſearch ſhall be made for the alliance. 

And upon the like complaint, 9 H. V. the Commons pray, the King 
would pleaſe to treat with the Duke of Burgundy, that no other than Eng- 
liſþ Wools ſhould be manufactur'd there, or that the Eng/i/b might ſell 
their Cloth there. | 

The King anſwers, he would treat that the Erglh Cloths might be 
there ſold. Rolls Prerogative, 1 fo. 14. title, League. | 

But this treaty came to little purpoſe, till after the Acts of Parliament 


were made, 27 H. VI. cap. 1. (20 H. VI. cap. 4.) 4 E. IV. cap. 5. for 


excluding all the commodities of Flanders, until the Duke of Burgundy re- 
call'd his proclamation for baniſhing Cloths out of his Dominions. 

| Thoſe Statutes produced a firm * between the Kings and the 
Duke of Burgundy ; who in the Record is call'd the Duke of Hans, or of 
the Still-yard, from the Merchants his ſubjects, who had long in Eng- 
land obtain'd thoſe names. 

By that league a free trade for Cloth was agreed upon for the Engliſh 
Merchants in Flanders, to continue for ever; and the King confirm'd to 
the ſubjects of the Duke, as well the liberties granted by Ew. I. to Mer- 
chants-Strangers in general, y; his Charta Mcrcatoria ; as thoſe granted by 
Edw. II. to the Merchants of the Still-yard in particular: which league 
was confirm'd in Parliament, 13 E. IV. zu. 2. 

Theſe leagues may ſuffice to ſhew the dependance foreign trade hath 
upon leagues, as to its continuance and regulation, 

By this league the Staple at Bruges was taken off, and liberty granted to the 
Engliſh Merchants to ſell their Cloths in any part of the Duke's Dominions. 

W ho theſe Engliſb Merchants were, I ſtall in this place c:.ly make a 
ſhort remark ; That they were the Company of Merchant-Adventurers, 
erected and licenſed for the better regulation of trade for Wool and Cloth, 
beyond the Seas, by Letters Patent, 1 Feb. 8 H. IV. and confirm'd by 
other Letters Patent, 1 Of,. 1 H. V. which I ſhall ſpeak more largely to, 
when I come to ſhew the conſtant poſſeſſion the Crown hath had of licen- 
ſing Corporations for forcign trade, excluſive to others. 

The other foundation, upon which all foreign trade ſtands, are royal 
licences, | 

I before ſhew'd that the licence, which the Common Law pave to 
trade with foreigners, was no ſure foundation of trade; becauſe it might 
by Law be interrupted by the King, and did in its nature import no more 
than a bare impunity. 

But here the King grants licences to his ee a to trade with fore ign- 
ers, they gain a right or intereſt to trade according to ſuch licences; 

Which are either by Grant only, or by Act of Parliament. I will firſt 
conſider thoſe, that are ſingly by the King's Grants, 

That as the King may at Common Law prohibit any of his ſubjects to 
go beyond ſea, ſo that he may licence them to go for trade or otherwiſe, 
is unqueſtionable. | 

The Writ of Ne Exeat Regnum, and ſeveral forms of licences in the 
Regiſter, fel. 190. and multitudes of other authorities make it out, : 

The King may grant ſuch licences, not only where himſelf may prohi- 
bit, but where the Common Law, and Acts of Parliament do prohibit. 

Alien Enemies are prohibited by the Common Law to come within the 
Realm; yet the King may licenſe them to come by his ſafe-conduct, as fully 
appears by the Statutes made for the obſervation of ſafe- conducts. 

And it is obſervable, that ſuch ſafe-conducts put the Alien Enemy into 
the condition of an Alien Amy, as belly under the King's protection, du- 
ring the continuance of his ſafe- conducts. | 

No ſubjed could ſeize his goods or injure his perſon, but he was pu- 
niſhable tor it, both at the ſuit of the King, and of the party, 

For beſore the Statutes made, conſervators for truces and ſafe-conducts 
were appointed, appears by a Record of this Court, Paſch. 13 E. III. Banco 


Regis, Rot. 12. which I ſhall have occaſion to make uſe of to another purpoſe, 


And that ſuch an Alien Enemy may bring his perſonal action for debt, 
or any injury, appears by the caſe of John Douglas, a Scotchman, 20 E. IV. 
Pl, 6. and Moore 431. 


| 


| 
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whereby the Staple was fettled at Bruges; and that no Wools | 
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( 534) 
by Common Law. | | | 

And for licences to come, go and trade both within and without the 
Realm, againſt expreſs Acts of Parliaments, the inſtances are infinite. 

But for the better methodizing of theſe, I ſhall make uſe of precedents 
and authorities, to make out the exertiſe of the King's prerogative in all 
times, as to matters relating to Foreign Trade. 

I ſhall reduce what I have to offer under theſe heads; 

Firſt, That the Staples, which were the publick Marts for all Mer- 
chants to reſort to, were at firſt ſettled only by the Kings of this Realm, 
antecedent to any Act of Parliament. 1 

Secondly, That after the Staple was eſtabliſhed at Calais by Act of Par- 
liament; the King gave licence to trade to other places, which no ſub- 
ject could do without ſuch licence. 

Thirdly, That the regulation and managery of Foreign Trade in all 
caſes, where Acts of Parliament have not particularly interpos'd, have 


been guided and governed by the King's prerogative, both in point of 


licence and inhibition. | 

Firſt Head; As to ſettling the Staple in the Dominions of foreign Prin- 
ces, as in the inſtance of Lruges; that mult be done by leagues, nor can 
it otherwiſe be. | 

But the appointing of the Staples in England, or in the Foreign Domi- 


nions of the King, was at firſt by the King alone. 


This is expreſsly ſo declared in the recital of the Statute, 2 E. III. 


cap. q. whereby Merchants-Strangers, Sc. have liberty granted them to 


trade in England, according to the form of the Great Charter. 

By Merchants-Privy, diſtinguiſhed from Merchants- Strangers, in this 
Law, are plainly intended the Merchants of the King's toreign 50. 
minions. | | 

The Iriſb, who by Ordinatio pro Statu Hiberniæ, 17 E. I. had liberty 
granted them to traffick into England, ſo as they gave ſecurity not to go 
unto, nor commerce with Scetland, nor other the King's Enemies. 


And the Gaſcorgners, and other the King's ſubjects in France, who had 


divers liberties of trade granted them by the King ; as appears by a differ- 
ence between them and the Londoners, decided judicially in Parliament, 
20 E. I. Parl. fel. 180, and 130, 

That by Merchants-Privy is to be underſtood of the King's foreign ſub- 
jects, I collect from the reference this Law hath to Magna Charta, which 
concern'd only foreign Merchants ; whereby the King's power to reſtrain 
them was reſerv'd, and conſequently was reſerv'd by this Law; as is taken 


notice of by an Act not printed, 8 E. III. zum. 20. that the Staple was 
during the King's pleaſure, and the King revoked the Staple, giving 


Merchant-ſtrangers liberty to buy any Staple-wares, 1 E. III. Par I. Rat. 
em. 24. 
A Commiſſion iſiues to the Mayor of Londen to put in execution the or- 


ders made by E. II. for eſtabliſning the Staple in ſeveral Counties of Eng- 


land, and for the rule and government of Merchants. 
By 27 E. III. cap. 1. the Staple was ſettled in ſeveral Towns in England, 
But that Law had no words to bind the King's prerogative to remove 
it; and of that opinion was the Parliament, 38 E. III. where the Com- 
mons pray that the Staple may always continue in England, | 
The King anſwers, it ſhall continue till the next Parliament, 
The firſt of March in the ſame year, the King remiſed it to Calais; but 


E. III. cap. 1. becauſe of a war that broke out with France, it is brought. 


back: the Act recites, that it had been removed to Calais by the King 
for the profit of the Realm and eaſe of the Merchants of E. gland. ; 

47 E. III. nu. 17. The Commons pray that the Staple may be only 
kept at Calais, and that no "_ be made to the contrary, 

The King anſwers, that he will appoint the Staple, as by the 
he ſhall think _ ” 125 eee 

1 R. II. nu. 98. The Commons pray to know where the Staple | 
if Calais haply 2 beſieged. F fen, 

The King anſwers, in ſuch places of the Realm, as were laſt uſed. 

By the conſtitution of theſe Staples, Merchants were not only licenſed 
but obliged to repair thither, and reitrained to export their Staple-wares 
to any other place. | 

And altho' many Statutes were made to fortify and ſtrengthen the Staple 
by creating a forfeiture of all Staple-wares, if carricd to any other place; 
yet by the Records I have produced, it is manifeſt that the ſole appoint- 
ment and ordering of the Staples was in the King, and that by the ac- 
knowledgment of ſeveral Parliaments. 

2 H. V. cap. b. provides, that merchandizes of the Staple ſhall not be 
exported to any other place without-the King's licence, before brought to 
the Staple, on pain of forfeiture, 

2 H. VI. cap. 4. provides, that all Staple wares ſhall be carried to Calais 
ſo long as the Staple is there, : 

And 8 H. VI. cap. 17. provides, that if Merchants export the merchan- 
dizes of the Staple to any other place, the merchandizes ſhall be forfeited : 
except the Merchants of Jeane and Venice. And cap. 27. ſeveral licences 
granted by the King to export to other places are revoked, 

What theſe Staple. wares were, is fit to be known, they comprehend- 
ing the greateſt part of the native commoditics of this Realm, that were 
merchandizable in foreign parts. 

By the Statute of the Staple, 27 E. III. the Staple-wares are Wools 
Leather, Woolfels and Lead; to theſe are added, by a Utatute made 50 E. II . 
Tin, Worſted, Butter, Cheeſe, Feathers, and many other commodities, a 

This >tatute, tho” it be not printed, yet is taken notice of as a Statute 
and a Law of the Staple, by the Statute of 3 H. VI. cap. 4. whereby Butter 
and Cheeſe are recited to have been made Staple-warcs by this Law, 

The Record is 50 E. III. nu. 20. (or 200.) where the Commons of the 
Town of Calais pray that the Staple may be holden only there: 

Which the King grants, that it ſhall be holden only there, and no 


where elſe beyond ſea; as well of all ancient Staple-wares, as of Tin, 


Worſted, Butter, Cheeſe, Feathers, Cc. 

The Staple was ſeveral times remov'd by R. II. but from 21 R. II. ir 
continued at Calais, till that Town was taken by the Freu h. 

By all which it is manifeſt, upon what ſlender grounds the Statute of 
15 E. III. cap. 3. that the Scas be open to all Merchants to paſs where 
they pleaſe, was urged and infificd upon to be a Law in force, or to have 
any influence upon this caſe. | 
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beo beſides Gt Mes Solkeitor truly ablerv's, that it waz möcde for a That Scot aligns 
| _ - ſpecial-purpoſe; to take off the preſent Staple ; to which alk. Mexchants, as contingent-claufe,and 
well foreigh as £9196; were confin'd to carry their . was of the | tifies ſor the exportation after wurde. ; h <p! 2 
ſame purport, as che Stacute of 8 E. III. aw. 20, I before mention d. which | All the Court held, that this'was'a diſpenſation the Ring might 
open'd the then preſent Staple. oe 4 -. i to Le, thai Pant ͤð ß by Rb I RT» be 
Fot by the ſeveral Laws I have mention'd for fixing and ſtrengthening of But eee given apainſt Howes the Defendant uporitheſe reaſons: 
the Staples, the Statiite of 15 E. III. Was abſolutely repeal'd and ſet aſide. 5 Fir, ecauſe being a di 5 ation, it is not aſſignab en 453.4 dn 0 
As to all Eugliſ, Help and Irifh, by the Statute of 27 E. III. for ſettling | Sacandh, That though d might have the benefit thereof; us nomi⸗ 
_ the Staple u by che; 1, whereof all Engliſhmen, Jriſhmen, and | nated, yet he could notnominate Ver. | 
Mielſimen are expreſsly prohibited to export any Staple-wares ; and liberty | Th:rdly, The advantage of the future co ingent is'not'affignable, FN. 
given only to e eee rp to do t. Jr. 3. & Paſcb. 4 Fac. Baus Regis,” Nu. 128. Habs Common Fe, lr! 
And by g cbap. it is made felony for the Enliſb, Iriſ or Melſb to export. Monop. cu. 3. lice 25 Hove ns e e eee ee e, 
And When the Staple was return'd to Calais, it was a forfeiture, as 1] Third Head; In the laſt place I ſhall ſhew, that the regulation and ma- 
have ſhewn, to export Thoſe wares to any other place without expreſs li- nagery. of the foreign trade, in all 6afes where Acts of Parttament had not 
cenceg for that the Mare Liberum, by the Statute 15 E. III. became Mare | particularly interpoſed, hath been guided and povern'd'by the prerogatiye 
Clauſum long ſince by many ſubſequent Laws, and not to be open'd but of the Crown, both in point of licence and*protiitbition;” 2:95 27 1 
by a royal licence, N 175 | | That the foreign trade was atfirſt'tranfacted and'carried'on'by foreign⸗ 
H. V. au. 40. The Commons pray all Merchants may export to any ers, is moſt evident from Gharta, which, as to this trade; provides 
e:beyond the Seas, or import any goods except goods of the Staple. only for foreign Merchant. WW ee | 
The King anſwers, he will adviſe with his Council. nd if any Engliſh had at that time exerciſed ſuch craft, or had had the 4 
Ihe Parliament did not inſiſt upon any right, by, 15 E. III. but pray'd leaft pretence thereto; no doubt can be, but the Great Charter of their . 
it as an act of Grace, and were modeſt in their requeſt, that the general | liberties would have made ſome proviſion for chem, as well as foreigners; 4 
licence deſired might be reſtrain'd to merchandizes, which were not Staple | which. it doth not. { Aus nood avi ee 3d awfs v1 oh .. 
Commodities, yet.it was denied by the King. þ | The Statute of Aden Burnet, x3 E. I. introduced the Statite- Merchant 
17 K. II. nu. 15, Several Towns in the Veſt prayed they might carry | for the benefit of Merchant · ſtrangers, for the more ſpeedy recovery of 
| their. Wool into Normandy, | | . their debts. 3 - en DITDIEZHER 1 At „does 1 ht 
The King anſwers, let them repair to Calais, as is appointed. For the only miſchief the Statute takes notice of, was, that the Merchants 
228. H. VI . mu, 50. The Commons pray that _ Merchant may law- | withdrew themſelves from coming into the Realm with their merchandize, 
fully tranſport all manner of Hides, Calves Skins, Coney Felts and Tal- | becauſe there was no ſpeedy Law provided for recovery of their debts. 
low, to what place him liketh, other than to Calais. ö I have not met with any footſteps of any Record to make it out, that 
Which is denied by the King. ; in the Reigns of F. I. or E. II. or before, any Engliſh Merchants ever en- 
By 18 H. VI. cap. 6. Liberty is given to export Butter and Cheeſe to gy Nagr the foreign trade. | FE: v e DE; ant 1 
| any other place beſides the Staple, in amity with the King, provided the ut in thoſe Kings reigns, the ſoreign trade was managed by the King's 
King may reſtrain the ſame when it ſhall pleaſe him. | | Charters to foreigners ;-for though Agua Charta gave a Ane 
„ Where was the force of 15 E. III. if fo minute a thing as Butter and duct to Merchant-ſtrangers, yet the King might prohibit them, and af. 
Cheeſe could not be freely exported without an expreſs Statute ? | ter ſuch prohibition might licenſe, as I have thewn he did. 3 659d 
And that is obrain'd upon ſuch urgent reaſons as are mention'd in the | And therefore the foreign Merchants had recourſe 7 1335 Char- 
Srazur, and granted too but conditionally, with a ſaving of the King's | ters, viz. Charta Mercatoria, by E. I. and the Charter to the Merchants 
right to reſtrain. ; of the Hans, or the Still- yard, which I have mentioned. 4 el 
1 N way ſuffice for making out the firſt head, that the Staples to which And 6 E. II. the Gaſcoigners founded themſelves in their difference 
all, Merchants are obliged to repair, were principally inſtituted and ap- | with the City of Lenden, 20 E. I. upon their privileges granted them by 
pointed by the King alone; and that the Statute of 15 E. III. is wholly | the Kings of England. 1 1 
repealed; by the Laws for ſettling the Staples. . Indeed the men of Guernſey, 32 H. III. obtained a licence from the King 
\ Seond Head: In the next place, I ſhall offer ſome authority to make out | to them and their heirs; reely to fiſh and to ſell their fiſh in any of the 
the King's undoubted right to grant liberty of trade to other places, after | King's Dominions thrice in the week, between the feaſts of Micbaclmas 
the Staple. was fixed at Calais. 7 and Eofter ; Par. Roll. 32 H. III. mem. © 2 Yap 
| My Lord Cole in 4 I,. 282. is much in the right, in affirming the | The earlieſt attempt towards a foreign trade, I find enterprized by the 
Staple was continued at Calais above 200 years, though he be miſtaken in | Enęliſp, is the fiſhing trade upon the ſeas, 11 E. III. . 
another aſſertion, as I have fully ſhewed, At which time the King granted-licences to the men of Yarmouth, Scar- 
That it could not be removed but by Act of Parliament. borough, Whitby and Dumwich, to them and others repairing to thoſe towns | 


tothe Defetidant) without any eye thienthon bfihe! 
hindered during eus er ae juf- 
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But I will admit the Staple at laſt fixed at Calais, by 21 R. II. and to fiſh, to fiſh in the (ea with veſſels of thirty tuns, Qui buſcumgue ub. Fl 
ſtrengthen'd and fenced under the penalty of forfeiture of the goods, "” tion Fu Mandatis MS. in contrarium fuciis non obflantibus ; Rol. Glauſs, wht 
11. . „ 


the Statutes, 2 H. V. and 8 H. VI. | 
Yet the Kings, by their prerogative, did and might lawfully grant li- 
cences to trade to other places. 
vil not here trouble you with the general learning of diſpenſations 
with penal Laws, tho' our Books are full of it, and determine in favour | H. IV's reign, made fiſhing voyages to Iceland. b: 
Whereupon H. V. at the inſtance of the ſubjects of the King of Den- 


III. 3 Membr. 35. 
Though theſe licences were intended only to extend to the narroy ſeas, rie 
whereof the Dominion was in the King; 11 30 

Yet by colour of theſe licences, the Englißb, about the latter end of x 


1 4h 


3 of.the Crown, 

But I ſhall confine myſelf to inſtances of foreign trade, wherein it will | mar#, prohibited the Englißb to fiſh there. by * 
appear, by what I have already ſaid, and ſhall farther offer, that the Crown And thereupon the Parliament, 3 H. V. pray'd that it might be enact. as 
had, a peculiar prerogative not diſputed, or drawn into queſtion in any | ed, that the Engl might freely fiſh there. - <p _ 
times till of late. Which was denied by the King, 3 H. V. nu. 33. Rolls Prerog. 170. 

The men of Berwick and Newcafile have had ſuch licences granted them, | whereby it is evident, they had no right to do it; but that the King might bay 
which being found detrimental to the King's revenue, ariſing at the Sta- | prohibit them, it being a foreign traffick, wherein no Act of Parliament 1 
ple, were revoked by Act of Parliament, 8 H. VI. cap. 31. | had made any proviſion. 441760 ] 

20 H. VI. cap. 4. Denizens, who ſhall take licences to export to any Afterwards the ſame King, in the 5th year of his reign, granted li- nut 
place but the Staple, ſhall pay Alien duties. cences to Geeffery Pamping and John Haſtings of Yarmouth er, Statvill and Me 

Here the King's right to grant ſuch licences is acknowledged by the | Richard Pais of Winterton ; Milliam James and William Marriot of Coretu- / 
Parliament; 27 H. VI. cap. 1. upon complaint of the King's Officers in | mere; to go verſus Partes exteras to take fiſh. And, 1 + 8 
Parliament, that by the multitude of licences to export elſewhere than the That every one of them might employ two ſhips called doggers, to tak a 
Staple, the revenue of the Staple was ſunk from 68000 J. per Ann. to | fiſh and bring it into England by themſelves, Attornies or Servants. Par. / 
120001. fer Ann. all licences before granted are vacated. Rot. 5 H. V. membr. 34. Gy 

In the Year-book, 2 R. II. fol. 12. Parl. 16. and 1 H. VII. jel. 3. A E. I. Before any Statute made therefore by proclamation, prohibited den 
licence granted to the Town of Vaterford, to carry goods of the Staple | the exportation of Horſes, Arms, Money, Gold and Silver Veſicls. Some "gn 
vehere they pleaſed, is allow'd ; the Iriſb being bound to the Staple as well | men of Dartmouth were proceeded againſt by information in the King's- bes 
as the Engh/h. Bench, for exporting Money contrary to the Proclamation : Hill. 1. E. II. V 

1 H. V. u. 15. which I before mention'd, the Commons allowed of the | Roz. 38. amongſt the Records in the Treaſury. 3 
King's prerogative to licenſe ſtrangers to come into England, tho' prohi- The Crime in the Information is ſaid to be contra pacem Domini Regis, 1 8 
bited by Act of Parliament. Contemptum & Inobedientiam Coroneque ſue pl. judicium & Pacis, five pertur- A 

Where the Statute 15 H. cap. 3. preſcribed a form of ſafe-conduR, yet | bationem mani feſtam. 85 
it was reſolved the King might grant them, as before at Common Law: To which, thoſe of the Defendants that were taken, pleaded not guilty, . 
Ew, IV. fel. 33. L. 340. and 13 F. IV. fol. g. | of whom one afterwards died, and another was imployed by the King into Queer 

Where by 41 E. III. cap. 20. the exportation of all ſorts of Corn was | Scotland. do the Record ends with a continuance of the iſſue. vere! 
prohibited, except to Calais and Gaſcoign. Rot. Clauſo, 41 E. III. membr. 25. A Writ iflued to the Mayor of Hall, WW 

Several Indictments were preferred, 36 Ew. III. againſt John Lamb, | that he permit no Alien Ship to be freighted there, till the Ships of the ſwer 
Andrei Taverner, and ſeveral other Merchants, for exporting great quan- Town were freighted. : N 
tities of Corn and Grain. They ſeverally pleaded the King's licences, It is evident upon what I produced under the other head from the Re- 80 
mentioning the quantities, and in ſome of them the certain places to | cords of Parliament, 1 H. V. nu. 41. and 18 H. VI. uu. 50. that the miſde 
which the Corn was to be carried; but in others generally, ad guaſcungue | Engkfs Merchants had not then any right or general liberty to export to of tra 
Partes exteras, preter illas, qua de Munitia Regis exiſtunt. what places they pleaſed any fort of merchandizes, tho' not Staple-wares. hoy 

Which are allowed, Treaſury, Int. Pl. Cos onæ & totum, 36 E. III. But ſuch Petitions were denied in both theſe Kings reigns; yet at that may | 

Whereas 5 £liz. prohibited the exportation of Sheep-ſkins, time there was a Company of Merchants- Adventurers licenſed to trade 10 4 

Hillary, 3 Jac. I. Shaw brings his action againſt Hawes upon that | into Holland, Zealand, Brabant, Flanders, and other parts beyond the ſeas, 15 hel, 
Statute, | : erected for the rule and government of all Engliþ Merchants trading into the D 

The Defendant pleads a licence, 19 May, 31 Eliz. to Gilbert Lee, his | thoſe parts; and all who ſhould trade there, enjoin'd to be obedient to the Th 
ſactors, executors, deputies and aſſignees, to export Sheep-ſkins for ten | rules of the Company. 11:40) af To nh 42 
years, not exceeding 200,000 in any one year; if it happen'd by any re- But it was not objected to thoſe Kings, that ſome were licenſed, and others, 3 
ſtraint, or any other cauſe, they ſhauld not export that number; and | unleſs they would be ſubject to the rules of the Company, wrre reftrain'd. 
pleads that Lee aſſigned to, and nominated Secst to execute the Letters Pa- The Company was erected by Letters Patent, 5 Feb. g H. IV. and con- ral 11 


tent, with the contipgent claules ; And, | firm'd by H. V. 1009, I H. V. and confirm'd by H. VI. 6. N 7 that n 


1 ; 


— 
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That the Merchant · Adventurers enjoyed their privileges, and permit- 


ted none to trade within their limits, who ſubmitted not to the rule of 
ne Company, and who ſhould. not be contributors to their publick 
charges, is evident from the Sat. 12 H. VII. cop. 6. inſiſted on by Mr. 


1 Pallexfen ; but was made uſe of by him, my the hiſtorical part of it 


:contained in the petition "preſented by the Merchants to the Parliament 
for their liberty of trade ; which, by what I have already ſhewed, could 
not be true as to the ſtaple wares, unleſs they have licences from the 


King (which in all probability they had) to certain places. 


And what is it they pretend to in their Petition? Only freedom to 
repair to, and trade at the four general Marts, which 12 annually held 
and proclaimed, was an invitation to all neighbouring Nations to repair 
hither ; and all Engiiþ Merchants, as well as others, if they had lain 


under no reſtraint from the 1 Charter, or other Prohibition of 


the King, might have repaired thither with their cloth or other wares, 
not being ſtaple wares, without offence, as I before admitted. 

In caſe there had been ſuch a right to a free trade to all Nations in 
amity, as the Petition ſuggeſts (for as yet the Merchants retain ſome 

"Modeſty, not to pretend to a free trade with aliens, not-in amity, much 
Jeſs with Infidels, whom the laws of all Chriſtian Countries adjudge alien 
enemies) : | 

This A been the proper time for the Parliament to have aſſerted that 

right, and adjudged the Patent illegal, as Parliaments have frequently 
done with Patents which have been againſt Law: But the Parliament 
knew no ſuch right, and therefore by the enacting clauſe, allowance is 
given to the Charter; only their immoderate demands of admittance- fines 
are reſtrained, and the fine limited to 10 Marks. And accordingly in 
their Charter afterwards renewed by H. VII. they are obliged to take 
no more of any perſon admitted into their Company than 10 marks. 

Ph. & May, 26 Feb. 1 & 2 P. & AM. erected a Corporation of Mer- 
chants-Adventurers to Ruſſa, and Parts adjacent, with licence to trade, 
and prohibition to others, upon pain of forfeiture of Ship and Goods. 

That this forfeiture might be effected, the Charter is confirmed by 
Parliament, 8 £l:z. | | 
This AR takes notice, that ſeveral perſons, after the trade was found 
beneficial at the coſt of the Company, for their peculiar gain, utterly to 


decay the trade of the Company, contrary to the tenor of the Letters 


Patent, in great diſorder traded into thoſe parts, to the great detriment of 


the commonwealth. . | 
Here is a ſull deſcription (mutato nomine) of the defendant and his inter- 


loping companions. 


By the Judgment of the Parliament then, a limited trade, under the 


beneficial to the King. 

And thoſe that traded contrary to the tenor of the Letters Patent, are 
reckoned diſorderly traders, in prejudice of the commonwealth, f 

So far was the — from thinking all the ſubjects had a right 
to trade there. | 

After the taking of Calais, in the latter end of Q. Mary's re gn, Q. 
Elizabeth and the Engliſþ Merchants were no doubt in great ſtraights 

hat to do. 
5 For by the Stat. 2 H. VI. all mer chandizes of the Staple were to be car- 
ried to Calais, while the Staple was there, which ceaſed by the taking of 
dats, | 
"Dt by 2 H. V. no merchandizesof the Staple could be exported with- 
out the King's licence, till brought to the Staple. 

The Queen had no place convenient left for ereCting the Staple at, be- 
yond the ſeas. And though in R. II's time, when the Parliament de- 
manded where the Staple ſhould be, if Calais were beſieged ? The King's 
anſwer was ready (viz.) At ſuch places in England it was loft at: 

Yet now when Calais was taken, ſuch anſwer would not ſerve the turn; 
but the placing of it in England would be uſeleſs and ineffectual, and de- 
ſtructive to the Queen's revenues in her cuſtoms. 

For by ſeveral laws made by E IV. K. III. & H. VII. moſt foreign ma- 
nufactures were prohibited, and great diſcouragements put upon all foreign 
Merchants coming into England, but thoſe of the Hans and Stillyard, 

And few foreign Merchants would repair into England to fetch our 


order and rule of a Company, as ſettled by the Crown, was thought moſt 
* 


commodities, when they can bring little to barter with but ready 


money. | | 

Pace to have granted to every Merchant a ſeveral licence, as it would 
be chargeable to the ſubject, ſo it might prove miſchievous to the King- 
dom, the ſubjects trading ſeverally, without any rule or government, in 
foreign parts, upon the account of the general law of reprizals, which 
obtains in all Nations. 


Whereby every ſubject and his goods are liable for the ene and 


wrongs committed by any one; which, in the more barbarous Countries, 
is executed with great barbarity. i 8 : 

And therefore Q. Elizabeth in the d irection of foreign trade, inſtead of 
Staples, for the rule, order and government of Merchants, at certain 
places, followed the precedents of the Merchants-Adventurers and Ru/jia 
Companies, by erecting Corporations of Merchants for the rule and go- 
vernment of the foreign trade. 


Which Companies as they are preſumed to have a better State to an- | 


ſwer for injuries done in foreign Parts, than any ſingle perſon can be 


preſumed to have: : 
So in their very conſtitution are more reſponſible to the Law for their 


miſdemeanour, by Que Harrantos, whereby they may loſe their liberty | 


of trade. : 

It is very doubtful whether licences granted for trade to ſingle perſons, 
may be forfeited, they paſſing an intereſt, if the licence to go beyond ſea, 
to trade or otherwiſe, be for a certain time, as moſt licences were, It 
15 held by the Judges, 2 Eliz. Dyer, 176. in the Caſe of Mr. Barnes and 
the Ducheſs of Samer ſet, that the licence is not revocable. 

The Queen, in her reign, erected many Corporations for foreign trade : 


I thall mention only ſome, which have been publickly taken notice of, 


and received allowance. 

17 June, 2 Eliz. The Queen, by Letters Patent, incorporated ſeve- 
ral PP orgs of Exeter, and gave them licence to trade into France; and 
that no artificer ſhould be admitted of the Companies. : 

The Prohibition was not general to her other ſubjects, but only to the 
men of Fx-ter, | 


Vor. VII. 


— — — 
— 


36. The Great Caſe of Monapolies (538) 


— 
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The Company enjoyed their liberties all the Queen's reign, and flou- 
riſhed under them Gf 4 Fac. | 

When by Act of Parliament the trade was opened, and general licence 
given to trade with France, Spain and Portugal, and the dominions thereof. 

Whereupon a queſtion aroſe, Whether their Charter was not ſet aſide by 
the general words of 3 Fac. and therefore 4 Fac. cap. 9. it is enacted, 
and declared, That the ſaid general Af dith not nor ſhall difſolve, anuhil.te, 
er impeach the ſaid Charter, or the ſaid Company, in any of their privileges, li- 
berties or immunities, granted to them by the ſaid Charter; any thing in the ſid | 
general Act to the contrary notwith/tand:ng 4 

This AR added no new force to the Charter, but enacted and declared 1 
it to be out of the proviſion of 3 Fac. for general licence to trade into thoſs 


Whereby, for the encouragement of the fiſhing trade, the purveyors 


are prohibited to take purveyance of ſea-fiſh ; the compoſition-fiſh, pay- 


This trade, notwithſtanding the privileges granted to the Company, 


And thereupon 25 Car. II. cap. 7. that trade is opened, not only to the 
Engliſh, but to all foreigners reſiding in England. 

The Eaſt-India Company was erected by Queen Elixale h, 31 Dec. 
43 Eliz. and renewed to them and ſucceſſors, 13 May, 7 Fac. with pro- 
hibition to all others to trade there, and confirmed to them by this King, 
3 Apr. 13 Car. II. upon which Patent the queſtion ariſeth about a foreign 
trade, which hath been enjoyed by the Company above 80 years, 

And its conſequence concerned the prerogative of the Crown, in all 
the Charters for foreign trade which have been granted, 

Whereas I have ſhewn, the moſt conſiderable part of the foreign trade 
hath in all times been managed under Grants from the Crown, in ap- 
pointing the Staples for Merchants to repair to, in licenſing trade to 
other places, notwithſtanding thoſe Staples; and in licenſing and prohi- 
biting foreign trade in ſuch Gaſes where Acts of Parliament had not made | 
ſpecial proviſion. | | [ 

I now proceed to conſider of Royal Licences by Act of Parliament. | 

It will be infinite to take notice of the ſeveral Statutes made relating 
to foreign trade. | 


Ny therefore I ſhall at this time offer ſome general obſervations upon 
them. 

Obſerv. 1. Upon examining into the ancient laws fot foreign trade, it 
will be found that there are far more laws for reſtraining the exerciſe of 
foreign trade, by Engliſhmen, than there are fot opening of it, 

So much, that for a long time whilſt the Staple was in England, they 
were prohibited, under ſevere penalties, not to export any Staple ware; 
and when the Staple was removed beyond ſea, they were confined to Ca- 
lais, and ſuch liberty of trade to other places as the Kings from time to 
time had granted to Corporations ; and ſingle perſons were frequently 
taken off, though the King's prerogative to grant them was never yct 
impeached by any Statute, . 

The great diſcouragement to them by foreigners firſt began in the 
reigns of Ed. IV. X. III. and H. VII. But in thoſe Kings reigns, the 
Engliſh were ſtrictly held to the Staple, unleſs licenſed by the Kings. 

This obſervation is made out of the ſeveral laws I have touched upon, 


I 
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general licence to trade every where. 

Obſerv. 3. The ſeveral ſpecial ſtatutes that have been made for li- 
berty of foreign trade to particular Countries, or for particular commo- 
dities, are introductive of a new law, and not declaratory; and do plainly 
argue the King's right before to prohibit ſome of them in expreſs terms, 
others by neceſſary implication. | 

I ſhall inſtance in ſome of them, the Sar. 17 Ed. I. Ordinatio pro 
Statu, &c, Hiberniæ, opens the trade from Ireland to England and I ales, 
for the Iriſb commodities. | 

Whereby all Merchants have liberty granted them to import their 
Merchandize into England, but ſo that they give good ſecurity, that they 
ſhall not go unto, nor commerce with our enemies of Scotland, nor others 
of our enemies, 

This law reſtrained the ſubject of no liberty he had before; and there- 
fore, if the Merchant had before ſuch general libert,y or right to import 
thoſe commodities, his right of trading would have excuſed his giving 
any ſecurity ; which is not impoſed by law, otherwiſe than as a prece- 
dent condition to a right conferred by the Statute. 

This law opened the trade from Ireland to England, as well to foreign- 
ers as Engliſhmen ; but it extended only to Iriſb commodities: for the ex- 
porting of Engliſh commodities into Ireland, continued to be managed 
under the King's licences till Edward III. | 

And if any did to the contrary, he was ſubject to fine and ranſom for 
his contempt, as appeared by 34 £4. III. cap. 17. whereby the trade is 
opened for Engliſh and other commodities into Ireland. 

By that law it is accorded, That all Merchants, as well aliens as de- 
nizens, may come into ireland with their merchandize, and from thence 
freely to return without fine or ranſom. | 

This law extended not to the Engliſh Merchants, but only to the aliens 
and denizens. | 

Z 22 In 
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and many others, which are in the Statutes at large that are printed. g 
Obferv. 2. There was never yet any Statute made, that gave a general in] 
liberty of trade to Angliſbmen to or with all Nations; but what were | 
made, were ſpecial and particular. af 
The only law that had any reſemblance to any ſuch purpoſe, was iy 
15 Ed. II. ſo much inſiſted on, which has been ſufficiently already ſhewn Tk 
to import no ſuch thing ; and the ſeveral attempts in Parliament to have . 
introduced a greater liberty of trade with foreign Nations, in amity, and i 
the particular laws that have been made for licenſing ſome trades, do fully " 
argue that the Jaw was never underſtood to intend any ſuch matter, as a Þ 
1 
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In the next Chapter, the Engliſh are provided, for, who had not, 
them as the aliens and denizens had. The 
at the People of England who have heritage and paſſe/- 
Ireland, and from thence to re-carry their goods. and merchandizes. inis E 4 | | nr rae; 
| Lenden, and others, as 27 Ed. III. cap. 6. whereby, Merchants-ftrangers 


ſo large a liberty gran! 
18 chap. provides, 7h | 
ſiont in Ireland, may bring their corn, beaſts, and uictuali, to the ſaid la 


land freely, without impeachment. 


2 


The liberty of exporting into Ireland, granted to the Englih is reſtrain- 
ed boch to ſuch Exel only who had lands in Ireland, as alſo in the ſorts | 
fetch their wines and bring them to — parts of England, Iraland, and IS ales. 


of the commodities, viz. corn, beaſts, and victuals only. 


But the liberty to export from Iraland is larger, extending to all com- | 
modities, according to the latitude of Ordinatio Hibernie, which took in 


all 7iþ commedities. 


fx 7 


* E. III. cap. 11, The King wills ar nis grace and ſuferance, That ol | 
7 into Gaſcoign ts 
paſs int gn to fet J 


ſer chants-denizens, that be not arti ficers, ſpal 
wines ; and that the Gaſcoigners, and other aliens, may import; always ſave 
to the King, that it may be lawful to him, whenſoever it is adviſed by his 
Council, to ordain of this Article, as beſt /all ſeem io him far the profit of bim 
and his C:mmons. _ 3 3 TE s 
This is expreſſed to be an Act of Grace, and contains a ſaving, of the 
King's ancient prerogative, 18 H. VI. cap. 3. which I before mentioned: 
for liberty of exportation of butter and cheeſe, expreſly ſaves the King's 
right, provided the King may reſtrain the ſame when it ſhall pleaſe him. 
To paſs by many ancient Statutes of like nature, the Act of tonnage and 
poundage, 12 C. II. which gives liberty of exporting divers commodities, 
which the Kings of England might in all times prohibit, as to gun- 
powder, arms and ammunition, expreſly ſaves the King's right, to pro- 
hibit by Proclamation. g 
3 J. cap. 6. which is the larger licence for foreign trade that was ever 
2 to any Engliſhmen in Parliament, by opening of the trade to Spain, 
ortugal, and France, and the dominions thereof, fully proves the King's 
prerogative in this matter, both in the title and body of the Act. 


The title of the Act is, In 47 to enable all his Majeſty's loving "rr; of 


England and Wales, to trade freely into the dominions of Spain, Portugal, 
and France. | 
A very improper Title, if ſo be the King's ſubjects were before enabled 

to do it, and had a right to do it by the Common Law, as is pretended ; 
and would not be reſtrained from it by the King. | 
And no doubt can be made, if ſuch right had been, but the Parliament 
would have ſeen it, being very inquiſitive at this time into all the ſubjects 
rights, and vey jealous Feſt any of the ancient rights of Engliſhmen ſhould 
be invaded by K. James coming from another Nation, and would not have 
complimented the King with the title of an enabling law. | 

The reaſons from the body of the Act are ſtrong; the reaſons offered 
for ſuch general liberty are only politick, none drawn from the right or 
any ancient uſage the Engliſb could pretend to. 


he Act in its recital admits, That by the Letters Patent for incorporat- | 


ing the Company ta trade into Spain and Portugal, lis Majeſty's other ſub- 
Jeclt were diſabled and debarred from the free enlargement of common traffick 
into thoſe dominions. 

Which were not true, if the other ſubje ts had before a right to trade 
there, but the patent would have been void againſt them. | 

3. There are no declarative words of any former right, but only of 
enacting, and proviſional for a future liberty, viz. 

| That it ſhall, and may be lawful from henceforth. 

4. The Act. in expreſs words, provides only againſt the miſchief and 
inconveniencies which may grow or redound upon the Patent, and to re- 
dreſs any injury done by tha Patent. 

5. The liberty granted, is reſtrained to be in ſuch ſort, and in as free 


a manner, as was at any time accuſtomed ſince the beginning of the Kings. 


reign, and before the late Charter of Incorporation. 
V hereby it appears, that the uſage to trade freely into theſe Countries 
without licences, was but from the entrance of K. James; 

The Statute referring to no other free uſage : And therefore this Act 

id not over-· reach any Charter granted by Queen Elizabeth, as was after- 
wards declared in the next Parliaments, 4 J. cap. 9. in the caſe of the Char- 
ter to the Merchants of Exeter, for the French trade granted 2 Eliz. which 
I before mentioned. 

Obſerv.4. That all Acts of Parliament which grant licence of trade, do 
ſuppoſe the other foundation of foreign trade to have continuance, viz. 
according to leagues with foreign Princes, 

For no AQ of Parliament ever gave licence to trade with aliens not in 
amity; and if the leave be determined, the liberty is ſuſpended, tho' grant 
ed by Parliament, till the leave be renewed, 

Obſerv. 5. The laſt thing I ſhall obſerve upon the laws that give licence 
of trade, is, that where liberty of trade is given by Act of Parliament, with - 
out any reſervation to the King of his ancient right, the King in ſuch 
caſe hath ſo bound up himſelf, that he cannot generally prohibit or 
reſtrain that trade wherein he hath granted his ſubjects an intereſt by a 
Taw. | | 

For a general prohibition or reſtraint would amount to a repeal of a 
law, which the King cannot do without an Act of Parliament. 

The law will be the ſame here as in the caſes where Acts of Parlia- 
ment do e prohibit, where general licences would be void, becauſe 
they tend to repeal a law. 

Upon this ground the licence in Darcy's caſe, for that part which con- 
cerned the importation of foreign cards, was judged void in law, becauſe 
too general, not limited to any certainty. 

But the King may in particular, and certainly, diſpenſe and licenſe 
againſt prohibiting Statutes. | 

And ſo he may in particular reſtrain the perſons of his ſubjects from 
goin 2 the ſeas, notwithſtanding any of the laws which give licence 
of trade: 

But cannot grant a reſtraint or prohibition generally, where Acts of 
Parliament have given a general licence, unleſs it be in ſpecial cafes ; and 
for a time, where the intereſt of the Publick requires it; as of the plague, 
and furniſhing out of the King's Navies, in time of war with any Prince. 
And therefore I ſhall admit, that if any publick law can be produced, 
which gives liberty of trade for all the King's ſubjects, to the Judges, that 
this Patent, will be. void, as a reſtraint of that liberty againſt law. 


Upon this ground the Canary Patent was held void, becauſe againſt the 


expreſs libeity granted by 3 Fac. and therein ſaved ; or of the Common 
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Law Monopoly, by redraiaing tht right of herd ag unt an expreſs law, 


| for the benefit of a few. © 


Moen. ths ſame reaſon, the Grant of Ph. and Mary, thar all fert i 
mould g landed at Southampton, was againft ſeveral expreſs Statutes, and 
the rights of ſeveral free ports, before granted by the Cron to the City of 


had liberty granted to bring their wines ta What Forts they pleaſed; and 


4 
: 


| 


43 Ed. III. whereby the Eng lib. Iriſb, and WFelh, had liberty granted to 


And therefore was repealed in Parliament of 5 liz. Rolls 2. Rep. 112. 
whereby it appears, that the Parliament in the Queen's time were vigi- 
it enough to take notice of Patents againſtlaw. x. 

The like in the caſe of John Peachy, for the fole ſelling of ſweet wines 
by retail, 50 Ed. III. the Parliament ſet it aſide, as againſt Jaw: Upon 
that Grant an Inhibition under the Great Seal, iſſued, prohibiting all the 
Citizens of London to ſell ſweet wines in London. The Inhibition was re- 
voked, 50 Ed. III. No. 13. and Peachy puniſhed: for exturtion, by colour 
of the Ant, H EI RO IP 
This Grant was not only againſt many expreſs Statutes, ſome whereof 
have been cited in the arguments in this Caſe, which gave the Merchane- 
Importers liberty to ſell their wines and Merchandize to Whom they 
pleaſed ; and many expreſs Grants to the Citizens of London, ſome whereof 
were confirmed in Parliament ; but was againſt the rules of the Common 
Law, being a reſttaint and monopoly of an inland trade, as ſelling of 
wines in London and other parts of England, undoubtedly then was. 

For when foreign merchandizes are brought hither to trade or traffick 
with, they fall under the rules and government of the Common Law, and 
the retailing of them here becomes an inland trade © 

In Lambard, 43 Ed. III. lib. aff. fol. 276. Pl. 38. it was ruled, That 
when foreign merchandizes are brought in, a conĩpiracy to inhance their 
prices is puniſhable. e „ 

At Common Law in like manner, as a defign by falſe rumours, or other- 
wiſe to debaſe the prices of our inland commodities.  ' 

The reaſons of theſe caſes, which were the principal pillars to ſupport 
the arguments ef the other fide, prove nothing to our caſe, till they can 
produce ſome clearer Statute than 15 Ed. III. for giving liberty of trade 
to the Eaft- Indies. i N e, 
Having conſidered of foreign trade with aliens in amity, and how it hath 
been managed in all times, I proceed in the laſt place to conſider what 
the law determines of trade and commerce with alien enemies, and conſe- 
quently with Infidels. Here the conſideration is far different from what 
it was in the former; in that, the Common Law was ſilent, until an ex- 
preſs Prohibition by the King. 92 oY . 
But here the Common Law is a Prohibition of itſelf, and is at open 
war with alien enemies. 3 | 3 5 

Whether the commerce with alien enem'es without licence, be within 

the extent of aiding and comforting the King's enemies beyond the ſeas, 
within 25 Ed. III. I ſhall not at this time argue. But it may be worth 
while for the interlopers who traffick into foreign Nations, not in amity 
with the King of England, without licence, well to conſider that point; 
but before the Statute at Common Law, it was criminal. e 
Paſe. 13 Ed. II. Rot. 13. B. Rs. in the Treaſury, In an information 
againſt three perſons for trading into Scotland, then in enmity with the 
King of England; the [Defendants pleaded a licence from Cuflades Trenge, 
in the Marches of Scotland ; which was held nought, none could licenſe 
but the King: thereupon they obtained and pleaded rhe King's pardon. 
Rolls Prerogative, tit. Gaver reo. 173. Pl. 3. hog CUBE 
I need not labour to clear a point which was not oppoſed by the Defen- 
dant's Counſel, but their endeavour was to exempt Infidels from beingene- 
mies; wherein they have a difficult talk, in rowing againſt the ſtream of 
the laws of all Chriſtian Countries. | e 
In the great Inſtance of the Fews, who have been expelled, and 
eſtates ſeized, as of enemies almoſt in every Chriſtian Country; 
They call for authorities, but offer none themſelves; not fo much as 
the opinion of any one learned man, to give countenance to the leaſt amity 
between the Exgliſb laws and Infidels. I will not diſtruſt the memory of 
the Court to repeat the authorities which have been produced to aſſert 
the enmity between Infidels and the laws of this Realm; which are more 
than ſufficient, after ſuch ſolemn proccedings againſt the Jews in Edward 
the It's Reign. | 

All which have received a very ſhort anſwer, That theſe Records are 
obſcure. | 

That time hath hid the Law from us, ſo that we cannot diſtinguiſh 
whether they were Acts of Law, or Acts of Violence. | 

And that the reaſon why Princes were induced to uſe them ſo, might 
be, is becauſe thev are under no government to vindicate them. 

But why the Records ſhould be fo darkened, and the Proceedings, in ſo 
eminent a caſe as that of the Jetos, ſo obſcure, ſince Edtuard 1. more than 
the Common Law, in the diviſion of the right and preperties of others, I 
could not hear any good reaſon given. | f 

For I take it, the principles of law upon which the Jews were proceeded 
againſt, are as clearly laid down in our Law-Books, as any point of Law 
we have. | 

For the caſe of the Jews ſtood thus: They came over as Merchant- 
ſtrangers, of ſeveral Countries in amity, both by ſpecial licences of ſeve- 
ral Kings, and under the general ſafe- conduct of Mag. Chart. whereby 
they were under the King's protection, and enab led to contract and ſue, 
as any other Merchant-ftrangers under ſafe- conduct; which the King 
might grant, as I have ſhewn, to an alien enemy. White here, many of 
them were indenized, others born here, and had great poſſeſſions of 
lands, as well as leaſes and perſonal eſtates. | e 

Then they are baniſhed by the King, by Proclamation, as well thoſe 
that were never indemnified upon the account of their religion, as infidels 
and enemies to the Chriſtian religion. Ss 15 

To whom then will their lands, leaſes for vears, credits, and ſuch per- 
ſonal eſtates as they had not 3 to carry out, belong f 88 


The Law adjudged it all to the King. And the controverſies that aroſe 


elr 


about their eftates, did not fall out between the King and the defencelels 
Jeios, (as the Defendant's Counſel terms them) for they were gone j but 


| 


the King and ſeveral Doctors cf the 
were able to defend their right. 


Jews, who well knew the Law, 8 
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- ill a caſe ſolemnly 
adjudged between the King and à potent ubject,, & 10 


a.* 


iſhop perſuaded 


bawſhment of the Neu, the Few met with the Archbiſhop in France, and 


FFF lee Jus 


r a Proclamation ilſued for diſcovery of the Jews 
Funn! the Archbiſhop was ſued by the 
fore the Council in Parliament, and laid it to his damage of 
1000 l. Ie which the Archbiſhop appeared and pleaded, and to avoid a 

Jury, as the, Nec mentions, he was put upon his 


a \ 


was bound to the King, 1 
arl. 17 


to the Law, tho' the Defendant's Coun- 


but contrary to his faith, wherein he 
F Pat bd Convent, for ſaving of 


ſel, 
again ee, {ts ito ai S | 
This 1 hope will, be allowed to be a Judgment, and a Judgment that 
declates the Law as plainly as ever Judgment did, and of a higher nature 
than any Judgment in Je/lmin/ler-hall. * 5 1 5 

In the tame, year ſeveral mean Lords petition the King in Council for 
the arrearages, in rent and ſervices, of the lands the Fews held of them 
before their baniſhment.  _ | 

The Council anſwered, That for the time Jews held it, it was their fault 
not to collect them; for ſo long as the King held them, he would pay 
them; for the time they were in Foy rantees hands, they ſhould have 
recourſe to his:Grante:s. Pla. Parl. Riley, fel. 129. | 
| . the King's title to the real and perſonal eſtates of the Fews in 
England, is aſſerted by Judgment of the higheſt Court of Judicature in 
England, == 

tus, are frequently laid down in our Bopp. 

It an Alien Amy or Enemy purchaſe lands, the King ſhall have them, 
and may ſeize them at any time; and tho' the Alien died ſeized upon 
Office found, the King ſhall have them, aud not the Lord, by Eſcheat. 

This my Lord Cake reports to have been reſolv'd by all the Judges, 
VVV 

There it was alſo held indeed, that if a Denizen died ſeized without 
heir, the Lord, by Eſcheat ſhould have the land, and not the King ; but 
that is in caſe of a compleated Denization, where the iſſue of the Denizen 
is capable of inheriting. But in cafe of Zews or Infidels, the Denization 
was void, being made to them as ſtrangers, without taking notice of their 
enmity to the Chriſtian Religion ; and fo the King deceiv'd in the 

Tralbts | | 
And an Infidel, though born in England, is not inheritable to the Laws 
of the land; if he ſhould, the land might ſoon be over-run with Fews and 
Infidels, and no redreſs to be had: ſo that neither denization nor birth 
did altert he ſtate of the Fews as to Inheritances within England, but they 
rcmain'd Aliens under ſafe- conduct only. | 

If an Alien Enemy had a leaſe of lands, or of a houſe for habitation, 
the King ſhould have it, within the ſame reſolution in Sir James Croft's 
caſe, and not any ſubject that ſhould enter upon him. | 

Nay, if an Alien Friend, who ſhould take a houſe for habitation, 
ſhould die, or leave the lands, the King ſhould have the leaſe. 

But then, how ſtands the Law for the goods of an Alien Enemy with- 
out the Realm ? a | 

Mr. Pollexfen, to argue Infidels to be no Alien enemies, urged from 
the miſchief that might enſue, that then wy man might ſeize the perſons 
or eſtates of Fews and Infidels; becauſe by Law every perſon might ſeize 
the perſons and goods of Alien enemies : and for that, cited the authority 
of J E. IV. Al. 13. Cs. 2 H. VII. fel. 15. b which are but the ſame caſe, 
the authority of 7 E. IV. being only mention'd in courſe; argument in the 
Book of H. VII. The authority of 7 E. IV. is good Law, but miſapplied, 
in not obſerving the difference between the times of the enemy's, or his 
goods coming into the Realm. 

After open War proclaim'd, whereby all the ſubjects have notice whom 
the King hath declared his enemies, and againſt whom they are to join 
in defence of them(clves and the Kingdom; if the perſons or goods of 
ſuch enemies come into the Kingdom, any ſubje& may ſeize them, and 
gain a property in the goods, as a prize taken in open War. according to 
the authority of 7 E. IV. And indeed the Laws of all Nations; and that 
not only of enemies goods, but of Engliſbmen's goods taken by the enemies; 
3 5 the property was left) and brought hither by the {ame authority 
of 7 E. IV. x 

Which plainly ſhews the meaning of the Book, to be of goods taken in 
open War; whereby the property of the goods reſts in the Captor as 
lawful prize. 

But when the perſons or goods of Aliens are in, or come into England 
under ſafe- conduct; and the ſafe- conduct be not determined by the Cine, 
either by Proclamation of open War, or otherwiſe, no ſubject can ſeize 
the perſon or goods of ſuch Alien enemies. | | 

Upon this ae the Law was ſettled, 36 H. VIII. by the Judges, 
Bro. Propertr, 38. in the abridgment of the caſe, 7 E. IV. 


That where a Frenchman inhabited in England, and a War was afterwards 
proclaimed, no ſubject could ſeize his goods, becauſe they were here before. 
But if he came after the War, any man may ſeize his perſon and goods, | 
and ſhall have a property in them, and in ſuch caſe the King ſhall not 
have them. | | . | 
4 7 ſo. was it put in practice, faith the Book, tween the Engliſs and 
e Scoſs. 


the Archbiſhop ef 
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And when Pulloign was taken by the King's ſubjects, 19 Ed. IV. fol. 6, 
pA. where a debt was owing by a ſudject of the King of Denmas Cs, and a 
wat breaks out, the ſubject ſhall not retain che debt, but the King ſhall 
mene ene A eee e ee : | 

22 or 2 F. IV. fol. 4, 5. pl. 9. In falſe impriſonment, the Defendant 
juſtifics under the King's ae e ing a Seorchman; there 
. a war between the King of England, and the King'lof Scand. 

I before ſhewed; that an Alien'enemy, which came over by the King's 
ſafe- conduct, was as much under the pfotecklon of the Laws, as any Alien 
Amy whatſoever; and no ſubje& could ſeize or moleſt his per ſon of goods. 
And the determining the ſuſe- conduct hy the King, left the Alien ene- 
my in che ſame condition as other Alien enemies, after War procl imed, 
who were here before under the general ſafe- conduct of the Las. 

In which caſe the ſubjects had no liberty to ſeize either the per ſons or 
goods of Alien enemies; but that power was reſerved by Law expreſly to 


Which, beſides the authorities 1 have produced, expreſly appears by 


1 4 5 '% 4% { a 
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{ Magna Charta, abap. 30. which provides, that if the Merchant-ttrangers 


be of a land which'makes a war againſt us, and be found in our Realm at 
the beginning of the war, 'they ſhall be attached, without harm of body 
or goods unt l it be known to us or our Chief-Juſtice how our Mer - 
chants be intreated there. © e vr nt | 
So that the diſpoſal of their perſons and goods was wholly in the King. 
And the liberty the fubjects had to intermeddle with 1 i enemies, ex- 
tended only to ſuch who came here after a war proclaimed, | | 
By all which, the King's title to the lands, debts and perſonal eſtates 
of the Jews, after the King had determined their ſafe- conduct, by baniſn- 
ing them out of the Realm as Infidels, evidently appears ; and thoſe dark 


| Records refined in ſome meaſure from their obſcurity, by the conſtant 


tenor of the Common Law, practiſed ever ſince. | 
But doth not the making leagues with, and ſending of Ambaſladors to 
ſome _ Countries, argue that Infidels are not Aljen enemies ? No, 
certainly. f e 
But * practice of the Kings of England, and other Chriſtian Princes. 
fully argues the contrary ; for the making ſuch treaties, in order to6' 
trade, proves that no trade could be managed with them, before the 
treaty concluded. PDE 7 DV 0. 
My Lord Coke (who was of opinion that an Infidel is perpetuns 14mitys) * 
yet agrees with other learned men, that a league of peace, (Which is on! 
a ceſſation of all hoſtility) and a league of commerce (which amounts töõ 
no more than a reciprocal and — ſafe· conduct to each other's ſubfe cs 
may be made with an Infidel Prince, 4 ft. fol. 155. | öbv 
But he is called perpetuus ini micus, from the practice of the Kings of Ex. 
land, and other Kings and Princes, not to make any leagues of friend{hip 
or alliance with Infidel Princes; whether reſtrained from making ſuch 
leagues by the Municipal Laws of the ſeveral Chriſtian Countries, or the 
general Rights of Chriſtianity, is not to my purpoſe to determine. 
But either a ceſſation of open hoſtility, ora general ſafe-contuCt, by a 
treaty of commerce, binds up the ſubjects hands from intermeddling with 
the goods or perſons of Infidels. | as 
And therefore the Act of Navigation, that mentions the goods of the 
Ottoman Country, makes nothing to the Caſe, ' © | | 
For by the treaty of commerce with the Ottoman Empire, they might 
be brought in, and by his ſubjects before, under a general ſafe- conduct. 
But as to the Mogul and other Indian Princes, there is no league of peace 
or commerce between them and the Kings of England. wn 
Which makes the caſe of the Eaſl-India Company ſtronger yet, than 
that of the Turky Company. | 


Though I conceive, that upon theſe principles I have laid down Law 
{ſtrong enough. | 

And herein the caſe of the Ea India Company is particular, for the 
King hath made no league for them. a 

But by the Letters Patent, hath given them ſpecial power to make war or 
__ with any Infidel Princeifor the benefit and better advantage of their 
trade. 5 

So that all other ſubjects are merely precarious, and have no pretence of 
taking any advantage of any peace made by the Company. 

So as to them, the Indians remain to all purpoſes Alien Enemies. 

Having now ſhewn, that all foreign trade depends upon, and hath 
been managed by leagues and royal licences, either by Letters Patent, or 
ſpecial Acts of Parliament ; and 

That the King may prohibit generally, where no Act of Parliament 
hath intervened to the contrary ; and the Common Law prohibits trade 
with Infidels, and no Act of Parliament has provided for it. | 

That that trade cannot be managed but by the King's licence, in ſome 
ſuch manner as is directed by theſe Letters Patent to the Company, 

That the anſwers to all the authorities and arguments made uſe of by 
the Defendant's Counſel, which I have not anſwer'd, lie open for the 
authority of the Taylors of Ipſtich caſe ; and the ſeveral other authori- 
ties of mechanick trades, and of inland merchandize, to which the ſub- 
jects have a right by Common Law, make nothing againſt our caſe of 
foreign trade, and to an Inſidel country, to which I have argucd the 
ſubjects have no right, but were prohibited. | 

The opinion of the Taylors in Ipſwich calc, that a Patent to hinder 
trade at fea is void; that generally to hinder all trade at fea, is no doubt 
good Law: becauſe many licences then in being, and ſeveral Acts of 
Parliament in many caſes had granted liberty of trade. x 

But in the ſame caſe the reſtraining of trade to a particular country, 
for which no Act of Parliament had made proviſion, is allow'd of in the 
caſe of the Greenland Patent. | 

There was no authority produced, and I believe cannot be, that gives 
the leaſt countenance for liberty of trade with Infidels, or to impeach the 
King's prerogative of prohibiting trade to foreign countries, whereto 
licence tor trade had not been granted by the King's Letters Patent, or by 
Acts of Parliament. | 

The arguments drawn from the reaſon of the Common Law were two : 

Firſi, From the liberty the ſubject had to go and trade into all foreign 
parts, for which were cited Fitzherbert and Dyer. 8 5 

That liberty, and thoſe authorities, I have already examined, and 


ſhe wed that the ſubject had no liberty, but was prohibited by the Common 
Law to trade with Infidel countries. | 


And 
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© Secondly, The other ground inſiſted on was, that al! ingroſſing of mer- 
chandize was en 
to authorize an unlawful ingrofling is void, as a Monopoly at Common 
Law, and declared ſo by 21 J. een 
Here I will join iſſue with Mr. Po/lexftny and do admit, that if it be an 
unlawful ingroffing, whether by the Common Law, ot any Statute in force, 
And he muſt admit unto me, that if it be no unlawful ingrofling, it is 
no Monopoly at Common Lax 0 atk 
As he did in his argument ingenuouſly admit, that if it were no Mono- 


poly at Common Law, it is not within the Starute 21 Jacobi; fo that the 


queſtion between us will turn upon this ſingle point: 
Whether the ingroſſing the foreign merchandize « 
Upon what I have already ſaid, it appears it is not. For I have ſhewn 
that the Common Law regarded, and made proviſion only for, merchan- 
dizes within the land; and though when foreign merchandizes came thi- 
ther, they fell under the rules of the Common Law; yet the ingrofling, or 
ſole buying of foreign commodities beyond the ſeas, and (elling in groſs, 
IY the Merehudit- mporter, was no offence at Common Law. 
(either is there any Statute that makes it an offence at this day. 


* 


It is true, the Statute of 37 E. III. cap. 5. prohibited Engliſh Merchants | 


to ingroſs merchandizes. :- 


But the Merchant-ſtranger was not bound by that Law: and that Sta- 


tute was the next year repealed, as to the Engi Merchants, 38 E. III. 
cap. 2. And that at preſent the Law is, that any Merchant 2: 5p" Gy 
groſs, and ſell in groſs, appears by the reſolution of all the Judges, Mich. 
39 & 40 Eliz. Co. 3 Inſt. 196. in the chapter of ingroſſing. . 

And the reſolution goes a ſtep further than the Aeehatt zy pertet. MY 


That any perſon may buy in groſs of the Merchant-Importer, ' and ſel! 


by retail. | 4x 3 
* it follows by a clear conſequence, that if Englih Merchants in 


ſuch places, where by Law they have-a right to trade, may ingroſs the | 


commodity of the place without offence; the ingroſſing foreign commo- 
dities of any place, where the ſubject cannot trade without licence, can 
be no argument to invalidate ſuch licence. bo TY 

Becauſe ingrofling of foreign Merchandize, by any Merchant-Importer, 
s no crime, but lawful for every trader. r j | 

And then the conſequence of all ingrofling will be the raiſing the price 
of the commodity. | 

Yet it being a 9 of foreign growth, and not ſuch as the Law 
hath any where determined neceſſary for the ſupport of life, as victuals 
and ſuch like; a | | ; 
The Common Law hath no regard to the price, but leaves the Merchan 
free to make his advantage of his dangerous adventure. 150 

The advantages that ſome ſubjects may receive by the trade, and others 
may be debarred from, which are alike hazardous, and depend upon a 
multitude of accidents, are no meaſures of right or wrong, to paſs alegal 
judgment upon. 3225 | I | 

Fut if the Company have a right to trade, and others have not, as I have 
argued, whatever their advantage may be, which cannot be eſtimated til] 
they have wound up their bottom : e 

he ingroſſing of the Indian commodities cannot be infected with the 
taint of a 3 which always ſuppoſes ſomething done againſt common 
right, which is altogether inconſiſtent with having a right due to the King. 

For it is of the eſſence of a Monopoly, according to the definition thereof 
propoſed by Mr. Pollexfen, and taken out of my Lord Cote, viz. that it tends 
to reſtrain ſuch liberty and freedom the ſubject had before, or to hinder him 
in his lawful trade. 

So that every ſole buying and ſelling a commodity, if it be lawful, can be 
no Monopoly, in the legal ſenſe of the word ; which is evident in ſeveral 
land commodities, where the ſole buying and ſelling is coupled with a right. 

The King may grant to farm his pre-emption of Tin, whereby the 
Grantee hath the fole buying and ſelling, if he pleaſeth, of the whole com- 
modity. | 

Such a grant to Tidman a foreigner was complained of in Parliament, 
21 E. III. and prayed by the Commons, that no ſuch merchandize be ſold, 
but to the commonalty of Merchants. | 

The King anſwers, that it was a profit belonging to the Prince, and 
every Lord may make his profit of his own; 21 E. III. nu. 29. 

hat this ſole right of buying and ſelling was ever enjoyed, appears by 
the caſe of the Stannaries, 4. f Co. 12. fol. 10 & 11. 

So of all Gold and Silver dug within the Realm, and of all royal fiſhes 
taken; the King and his Grantees ſhall have the ſole diſpoſal, or right of 
ſelling them. 

It is no juſt anſwer to theſe inſtances, that they are inheritances and 
rights veſted in the Dukes of Cornwall and the Crown : 

Which they may diſpoſe to whom they pleaſe. So is his preregative of 
licenſing foreign trade. And as to the queſtion of a Monopoly, which im- 
plies a wrong in reſtraining the rights of others; there is no difference 
between having a right exiſting, which may be granted, and having a power 
or prerogative to confer a right on others, 

For tis the having the right to do the thing that makes it no Monopoly. 

And therefore, if the King have a right to licenſe ſome of his ſubjects to 
do athing, which other of his ſubjects cannot do, or are rightfully prohi- 
bited to do; whether the thing granted were before in eſſe or de novo con- 
ſtituted, it is all as one to the validity of the Grant. This is proved by the 
inſtance of Fairs and Markets, 

Whether anciently in the Crown, or de novs erected and granted to any 
lubject, the caſe will be the ſame, as to the ſubjects ſole right of holding 
the Fair and Market excluſive of others. 

And rights conferred by the King's prerogative, are every whit as ſtrong 
as any right granted out of the Crown, which was before in eſe there. 

So that the Pretence of an unlawful Ingroſſment and Monopoly being 
removed, by Mr. Po/l:xf:n's admittance, 'tis not within 21 Jacobi. 

And it is plain, it is not within the words of the enacting part of the Sta- 
tute, without the aid of the Provilo: for it is expreſsly limited to grants 
made, or to be made, for the fole buying and ſelling, or uſing of any thing 
within the Realm. So that it was only the liberty of the inland trade and 
traffick, to which the ſubjects had right before, that was fenced and ſccured 
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by this Statute. _ And this Patent is not for the ſole buying of a ; 
f ei the Realm; and though the ſelling be here, yet fach ſole lle 5 
and is lawful, notwithſtanding any Law of Statute made, as I 234 Ira 
„And the Proviſo was only added, to'manifelt the plain intentioh of the 
| Parliament, not to intermeddle with anv juſt prerogative of the K in 
L res might, and lawfully had exerciſed and uſed for the benefit of 15 
0 je 9 * | BY { Metis . x hs . ; 1 2 
| Beſides, to put it paſt all ſcruple, this Company is within the expreſz 
words of the Proviſo. Bo oe Deas Pelle 
| "Tt was a Company in the reign of Queen Elizabeth and King James, 25 
is recited in the declaration. . 
And by their Charter 7 Fac. had. the ſole trade granted, Mh the exclu- 
ſive clauſes to others. 3 3 1 
And if the Parliament had not adjudged this Company to be for the 
maintenance. and enlargement, or ordering of that trade, as well as the 
| other Companies, they would undoubtedly have made a dee between 
them, upon that Charter of ä 
For this very Parliament was inquiſitive into all illegal Patents, which 
in the leaſt tended towards a Monopoly. © rao, 
And if they had thought that Charter ſuch, they would not have been 
tender of the point at that tim. . 1 
The objection made from the different managery, by joint and ſeparate 


* 


whether a Company may have a ſole trade granted, excluſive to others. 
For, every Company draws a charge with it, which thoſe not of the 
Company are not liable to. V | 

And if the ſubject have a right to trade without being of the Company, 
he can be no more compelled to be of the Company, which manages and 
| trades upon ſeparate Stocks, than of one which trades upon a Joint->tack. 

And the objection, that ordering of trade within the Statute cannot be 
intended of licenſing of ſome, with excluſion of others, is of no greater 
force; for it could not be intended of any others. N q 

All the Patents for foreign trade before that time, and then in being, 
were Patents of excluſion of others than the Company. ; | 

And if it be well conſidered, all the authorities that allow there may be 
Companies erected for well-governing and ordering foreign trade, do ad- 
mit, they may be excluſive to others ; | 5 

It not being poſſible that a foreign trade can be under any rule or go- 
vernment, by any Letters Patentwhatſoever, if carried on by perſons not 
ſubject to that rule and government. | 5 | 

And it is evident, that no rule of any Company binds farther than thoſe 
of the Company ; and if every man, not of the company, may trade, ſuch 
trade will not be under any rules made for the Company, or by the Com- 

any. 5 N | , | 
| g 80 that ſuch Patent will be only for keeping ſome few perſons within 
rule and government, but not at all of the foreign trade. X 

Whichof neceſſity muſt produce the ruin of the Company, and in all 
probability of the trade itſelf. | 

For if others trade without limitation, diſcharged of all the rules of the 
Company, and not be liable. to the charges and expences, whereby the 
trade muſt be 7 they my and will both underſell the Company, 
and foreſtall and anticipate the Markets, than which nothing can tend 
more effectually towards the deſtruction of a trade, of that great concern 
both to King and Kingdom. 

Beſides, the Factories and Stock of the Company in foreign parts are 
obnoxious and liable for all injuries committed, either to the Natives or 
Government of the place, by any Interloper trading without rule, by the 
general Law of reprizals. | 

I will not further purſue the arguments of convenience or inconvenience, 
but do reſt upon the right, which I have endeavoured to make out by theſe 
ſteps. 

Fir/t, That the ſubjeQ had no right to this trade at Common Law as 
l a foreign trade, but might be prohibited. 8 

Secondly, That no league or royal licence hath introduced or given ſuch 
general right. 

Thirdly, That foreign trade hath in all times been licenſed and managed 
by the undoubted prerogative of the Crown, in licenſing ſome, and probi- 
biting others. And that in all caſes not provided for by Act of Parliament. 

And that ſuch Grants and Licences have reccived allowance in ſeveral 
Parliaments. | | - 

Fourthly, That no AR of Parliament ever gave a general liberty of 
trade, much leſs to trade with Infidels. | 

Fifthly, That the Common Law prohibits this trade with Infidels, as 
with Alien Enemies. 

Sixthly, In the laſt place, I have applied anſwers to principal authorities 
and arguments made uſe of to impeach the Company's Patent. 

Upon all which, I conclude the chief point of the caſe; 

Fir/t, That the Grant to the Company, of the ſole trade to India, exclu- 
ſive to others, is good in Law. 

Secondly, As to the ſecond point, whether ae will lie, admitting the 
Company have a right to the ſole trade therey by theſe Letters Patent; 

I ſhall ſpend but a little of your time about it. 

Becauſe if the Company have by Law the ſole right to the trade, the 
Law will give them a remedy to redreſs injuries done to their trad-, for 
recovery of their damages. 

Which is properly by an action of the Caſe, they having no other re- 
medy to redreſs themſelves. For a proſecution for a contempt to the King 
cannot be in ſatisfaction of the Company's damage. | 

I ſhall therefore reſt that point upon the authorities already produced 
by the Plaintiff's Counſel, 

I ſhall only apply anſwers to the objections made by Mr. Pellexfen. 

Obj. 1. Tis not alledged the Defendant had no licence from the King. 

Anſ. The Complainants caſe is ſufficiently ſet forth, that they had the 
ſole trade to the Indies granted to them; and that the Deſendant had no- 
tice thereof, and yet traded contrary to their Grant. 

If the Defendant had had the King's licence to come on his part by 


Plea, then the validity thereof, as againſt the Plaintiff, would have come 
into queſtion ; but he reſts upon the licence, by Statute of 15 E. III. 
| Oʃ½%. 2. They have ſhewn no ſpecial loſs or damage. 
Anſw. Neither need any be ſhewn, no more than in all other actions of 
the caſe, where the right of any perſon is injured, 18 Rep. 113. ary's caſe 
2 0 
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ſtocks, is of no great weight, becauſe it touches not the queſtion of right; 
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of 2 Commoner who hath no eſtate in the land, nor the ſole right in 


the profit apprender, comes not to the caſe ; the Law denies ſuch Common- 


er e of bringing his action, without a ſpecial damage, to prevent 
A multip 
er would be intitled to. | 


. ». 


But otherwiſe it is, where any hath the ſole Piſcary or Profit apprender ; 
after 8 forth the ſpecial caſe, and wherein his right is invaded, a 
general declaration to his damage is ſufficient, and the examination of 
the particulars will belong to the Jur. 

Obj. 3. That the action is grounded upon the reſtraints in the Let- 
ters p 
feiture of 8 and goods. | 

Anſ..; The hiſt part is miſtaken ; for the action is grounded upon the 

nt of the whole, entire and only trade and traffick to the Indies, in- 
torc'd with the King's covenant, not to grant licence to any others. 

And beſides this clauſe of the prohibition, there is a diſtin& clauſe of 
Grant, that none of theſe countries or places ſhall be viſited, frequented 
or haunted by any of the King's ſubjects, during the continuance of 
this Patent, which hath no penalty annexed to it. 

Upon theſe Grants the action is grounded; and if there were no clauſe 
of prohibition, the trading to theſe Infidels by others without licence 
from the Kivg, is enterprizing a trade not only againſt the prohibition 
of the Common Law, but the King's expreſs e el 

But the action is not founded upon this clauſe, but upon other 
clauſes of conferring a right to the ſole trade. 5 

The authority cited by Mr. Pallesſæn, as an authority in point, 
againſt the action out of 11 Rep. 88. and Rells Abridgment, fol. 106. nu. 6. 
in Darcy's caſe, that admitting the grant or diſpenſation to Darcy 
were good, for importing foreign Cards contrary to the Statute of Ed. IV. 
yet the action would not lie, reacheth not our caſe of a right conferred 
by the King's prerogative, and not of any diſpenſation from a penal law. 

Before the Statute of Edw. VI. every Subject might import foreign 
Cards ; the Statute reſtrains that liberty under penalty of forfeiture. 

The diſpenſation of one ſubject from the Law, works no Intereſt but 
a bare exemption from the penalty ; | 

Which in the caſe of Shaw and Hawes, was held could not be aſ- 
ſigned over; and therefore Grants that are merely Diſpenſations, con- 
vey no Intereſt againſt any other Subject, who is no otherwiſe rettrain'd 
from doing the thing, than by the Statute under a penalty. 

But where the King by his prerogative may grant the ſole uſe of a 
thing, (as in caſe of new Inventionz) the Grantee hath an Intercit ſuf- 
ficient to ſupport an action upon the caſe, as Roli is of opinion. The 
next paragraph, fel. 106. nu. 17. hat if the King grant that none 
ſhall uſe ſuch a thing (whereof the King hath power to grant), but ihe 
Grantee, reſerving a rent, if another ule it, an action upon the cate 
will lie; ; | 

Which is a ſtronger authority in point ſor the action, than that of 
Darcy's caſe of a mere diſpenſation,j is againic it. : 

And therefore having proved the Grant of the ſole trade to be good, 


the action is well brought for damages; 
Ard pray Fudgment for the Plaintiffs. 


Mr. Williams's Argument. 


De termino S. Michaelis, Anne Rrgni Regis Car. Sccundi xxxvi. Anneg ; 
. Demini 1684. 


be The Eaſt-India Company againſt Thomas Sandys. 


H E Queſtions in this Caſe, are two. | 
1. Whether this Grant of ſole trading to this Company, excluding 
all others his Majeſty's ſubjects who are not members of this Company, 
or within the qualifications of this Grant, be a legal Grant? 

2. Admitting it a legal Grant, if this action be maintainable by the 
Company againſt the Defendant ? 

That this Grant is legal in all its parts, I do not find that the Counſel 
that argued for it, have endeavoured to maintain. 

Mr. Attorney hath admitted in his argument, it is not. 

That ſome parts of it are againſt law, is manifeſt, viz. it inflicts illegal 
penalties upon perſons offending againſt it, by creating a forfeiture of their 
goods and merchandize, which ſhall be brought into the Realm, or any 
of the dominions thereof, contrary to this Grant, 

It alſo creates a forfeiture of the Ships, with the furniture thereof, 
herein ſuch goods ſhall be imported or found; the one half to the King, 
the other half to the Company, 

It grants, That the offenders againſt it ſhall be impriſoned during the 
King's pleaſure, and not to be delivered out of priſon until the offenders 
become bound to the Governor in the ſum of 1000/7. at leaſt, that ſuch 
perſon ſhall not at any time after ſail or traffick into any places mentioned 
in the Grant. 

It gives the Company liberty to licenſe perſons to trade within the li- 
mits of this Grant; and that the King, his heirs and ſucceſſors, ſhall not, 
during theſe Letters Patent, licenſe any perſon to fail or trade there. 


In theſe things the property and liberty of the ſubjects, are put into the 


power of the Company ; and they are to diſpoſe of the liberty and proper- 
ty to ſerve their own Company, and not the Publick. 

If this Company may ſeize Goods and Ships, and impriſon the King's 
ſubjects, according to their Grant, they will have a greater prerogative 
ever the ſubject than his Majeſty hath ; they have power to ſcize goods, 
and impriſon perſons, without trial, without legal proceeding, which the 
King cannot do; and I humbly conceive, cannot grant to any ſubject or 
corporation, 


The Judgment upon the Canary Patent, which I ſhall have occaſion to 


zention more largely herein, by the opinion of all the Judges, damned the 
penaltics of that, agreeing in ſubſtance with theſe. I he ſubſtance of this 
was admitted, at leaſt not defended, by Mr. Attorney General, 

This Grant does not only gi-e this Company dominion over the pro- 
pertics and liberties of the ſubject, and inveſt the Company with the pre- 
rogative of the Crown to licenſe men and ſhips to trade in theſe limits, 
but it doth diveſt the Crown, the King, his heirs and ſucceſſors, of a 
high pretogative ; That the King ſhall not licenſe, as I take it, the Kin 
{hall not Rong in theſe limits without the licence of this Company. For 

Vor. . 


atent; and that reſtraint is not abſolute, but upon pain of for- 


icity of actions, which upon the ſame ground every Common. | 


36. The Great Caſe of Monopolies. 


(546) 
as this great and mighty Charter is penned, it doth not only inveſt the 
Company, but diveſt the King of his prerogative, TEE ; 

Mr. Attorney and the King's Counſel could not argue for the Company 
in this matter, without arguing againſt the prerogative of the King. I hey 
are of the King's Counſel that argued for this Grant, but 'tis not to be 
believed they were of the King's Counſel, or friends, that drew it or ad- 
viſed it. 

We that argue for Mr. Sandys, argue for the King's prerogative : That 
the King, notwithſtanding this Grant to this Company, may licenſe Mr. 
Sardys, or any other ſubject, to trade in theſe limits; and it doth not ap- 
pear upon this Record but Mr, Saudys hath the King's licence to trade in 
thoſe places; he may licenſe any other ſubject to trade there. OY, 

And that the King by his Grant cannot exclude himſelf of his prerogative. 

It will ſerve our turn, for the defendant in this caſe to avoid the plain- 
tiffs action. If the plaintiffs ought not by law to have the ſole licenſing 
of traders in theſe limits; for the ſtinging part of their declaration is laid 
in this, That the Defendant traded without their Licence. 

There was greater care had to greaten this Company, than to preſerve 
the prerogative of the King in this Grant; and the prerogative is named in 
this caſe, to ſerve the Company, and not the King: and they that drew 
this Grant, did neither conſult the honour nor prerogative of the King, 
the liberty or property of the Subject, the trade of the Kingdom, nor the 
law of the land: But their buſineſs was to greaten this Company, to the 
detriment of the King, the Law, and the Subject; as J hope to make out 
in this caſe, | 

In my way to the particular Queſtions in this caſe, I ſhall obſerve, 
1. That the plaintiffs in their declaration do alledge, That they have 
ettabliſhed and managed, and do manage a great trade of merchandize to 
the Ey/t-Indtes,- with the inhabitants there, who at the time of the mak- 
ing the Letters Patent, were not, and ever ſince are not Chriſtians ; but 
then were, and now are infidels, and enemies to the Chriſtian faith, 

Yet they do not alledge, nor can ſay that theſe Iadians are in enmity 
with the Crown of England, or that they are alien enemies to England, 

2. Tho' the preſent inhabitants of theſe places are Infidels, and enemies 
to the Chriſtian Faith, yet it may be, and we hope there may be an uni- 
verſal converſion to the Chriſtian Faith ; and we are taught by the Church 


to pray for it, and to uſe all manner of means to bring it to paſs, 


Why may not theſe places, or ſome of them, become inhabited with 
Chriſtians, as Spuin and Portugal are now inhabited by Chriſtians, where 
Infidels did inhabit about 200 years ago? 

3. This Grant doth not exclude a trade with Infidels only in theſe 
places, but with all perſons in theſe places. 

do not obſerve, that any of the Company's Counſel that argued before 
Mr. Attorney, have denied Engliſhmen the liberty of trading with Chriſ- 


. tians in any part of the World, without licence from the King. Herein 


I take him to be alone. 

4. I hey ſay, this trade cannot be managed but per corpus corporatum. 

Yet have they an excluſion of all perſons, and bodies politick and cor— 
porate, to trade, or manage a trade in theſe places without their licence 
and by this means exclude the King from conſtituting any other Company 
within the limits of their Grant, or in any part of it, which may be very 
neceſſary for the Government, and publick trade of the King. 

1. It may be, the Indians may inſiſt upon ſome ſuch Company to be in- 
ſtituted by the King, by fome treaty of commerce. | 

Now hath the King by this means, not only excluded his ſubjeAs from 
the trade of this Place; but he hath excluded himſelf of the liberty of mak- 
ing or conſtituting any other Company for trade or commerce, in all, or 
any of theſe places, | 

2. Perhaps the government and good management of trade in theſe 
places, may in time require more Companies to be inſtituted, in all, or 


ſome of theſe places; and the Company's Counſel, except Mr, Attorney, 


are now arguing the King by his prerogative, out of his prerogative : 

That the King had prerogative enough to make this glorious Company 
the ſole traders, and managers of trade in theſe places, and to exclude 
himſelf and his ſucceſſors, and all the reſt of his ſubjects, from this trade 
and management: | 

3. And by this means conſtitute a ſort of Republick for the manage- 
ment of trade in theſe places, borrowing perhaps from Hamborough and 
other republican places, the ways and methods of managing trade upon a 
common ſtock, in fraternities and companies; and by this experiment al- 
ter the conſtitution of Englaud in the management of trade, by altcring the 
nature of our Engliſh properties in our goods veſted and placed in perſons, 
and placing our properties in companies and fraternitics ; and by fixing the 
myſtery of trade in companies, to the prejudice of ſingle perſons ; and may 
in time turn to ill example, and endanger the Government in its other 
parts, as well as the trade of England. 

The main queſtion in this caſe doth turn upon the power of the King ; 

If the King by his royal power may appropriate this trade in theſe infi- 
del places to this Company? 

Firſt, That the King hath power to do this, by the advice of his great 
Council, the Parliament, is not doubted. So there is no defect or want of 
power in the King to do this by the Law of England; the exceptions in the 
Statute of 21 Jac. cap. 3. do except ſuch Grants out of that Statute. 

The queſtion is only a queſtion of the manner of doing this by the King. 

Secondly, Whether he may do it, without the advice of his Great Coun- 
cil in Parliament ? | 

As there is no defect or want of power in the King, fo there is no de- 
fect in the Law of England, | 

Thirdly, But if there be a neceſſity or a conveniency to the doing of this 
for the Crown, or for the government, for.the ſubject or for trade? 

Fourthly, It is not to be ſuppoſcd but that the Lords and Commons in 
Parliament, will and ought to aſſnt to ſuch a Grant in Parliament as much 
as the Prixy-Council, or any other of the King's Counſel, are obliped to 
adviſe it out of Parliament; and it ought to ve 10 prefumed by the con{li- 
tution of England. 

And I take this to be one of the Ardua Regni. which is a ſubject mat- 
ter fit and proper for the conſideration and deliberation of a Parliament, 
and ought not to paſs by any Grant without them. | 

The trade of Exgland, the property and liberty of the ſubject, the King's 
revenue by Tonnage, Poundage and Cuſtoms, the prerogaiiye of the King, 
are under great reſtrictions by this Grant. 
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This work is too heavy for che pet of an Attorney, or Sollicitor, to put 


into a Bill for the Great Seal, without the deliberation of a Parliament. 


The King cannot naturalize an Alien; but by Act of Parliament, the 
Law doth” 
Aliens, but not to naturalize them. WA | 
It may be too much for me to give the reaſon of this, why the King hath 
not power to naturalize Aliens, as well as to denizenize them. 
; "Thumbly take the reaſon to proceed from the intereſt of 33388 
that the right of the Subject is immediately concerned in letting in Aliens 


[ to have the ſame right, liberty and freedom with Engliſp Subjects in Eng- 


7 land, and that this ought not to be granted to Aliens, not by the King 
/ 


— aur A IS on . 


under his Great Seal, without the conſent of the Lords and Commons, 
the Repreſentatives of the Subjects in Parliament. BEE. 

There may be high State-Policy, ſometimes to naturalize an Alien, and 
that perhaps it cannot always wait the meeting of a Parliament; yet hath 
the Law placed this truſt in the K ing, to be exerciſed by the King, with 
the advice of the Lords and Commons in Parliament, and no otherwiſe. 

The right of every Engliſhman in his freedom of trade in theſe parts, is 
concerned in this Grant, and every Engliſhman not admitted to trade by 
this Grant, is excluded of his freedom; and the King diſables himſelf to 
licenſe any other Engliſh Subjects to trade in theſe parts. 

If the King had made ſuch a Grant to Aliens, and excluded all his 
Engliſh S ubjects from trading in theſe places, or if the King had granted 
only to his Iriþ or Scotch _—_— and excluded his Engliſb Subjects, 
had theſe been good Grants or legal ? : 

If the King has the prerogative, the Company's Counſel urge in this 
caſe, all this might have been done, and theſe Grants had been legal, 
thoꝰ excluſive of all his Eng/;h Subjects. | 

It is enough, I humbly conceive, the _ hath the prerogative of grant- 
ing and conttituting ſuch Companies, and making ſuch Grants in Par- 
liament ; and the Law allows no more in caſes of this nature, which con- 
cern the right of every Subject in England, and therefore ought not to be 
taken from him, but by his conſent in Parliament. 

I think it may be admitted, the King may by his Great Seal, without 
the advice of the Lords and Commons in Parliament, cenſtitute a Com- 


pany for the good management of trade in theſe parts, or any part of the 


world: | 
But he cannot, as I humbly conceive, by any Grant under his Great 


any place upon the ſeas or beyond the ſeas. 
Rolls 1. Rep. fol. 4. The Taylors of Ipſibich caſe ; the King may grant 


a Charter for good 1 of trade; this is for the benefit of the Sub- 


ject, 2 Ed. III. Britton's caſe. 


The good management of trade is for the benefit of the Subject. 

I ſhall endeavour to maintain, that the Subjects of England had a right 
to trade in theſe parts, before the making of this Grant, or the conſtitut- 
ingan 
fron the Crown ; and by conſequence this Grant appropriating this trade 
to this Company, and excluding the reſt of the King's Subjects from their 
right and liberty of trade there, is an illegal Monopoly in trade, con- 
demned both by the Common Law and Statute Law of England: and 
the Infideliſm of the Inhabitants of theſe places, is no bar nor impediment 
to the trade and commerce of Engliſh Subjeds in theſe places, without 
leave or licence from the Crown, no more than in Chriſtian Countries, 

That the prerogative of the Crown, to grant and iſſue out Writs of Ne 
Exeat Regnum, a ainſt this or that Subject, is no argument for this power 
to make ſuch a Grant as this, or to exclude his Subjects from trading in 
Infidel Countries. 

The Ne Exeat Regnum is a Writ that may be 22 by the Kceper of 
the Great Seal, without any expreſs Warrant or Command from the King, 
upon ſome ſuggeſtion, that the party may be required to 1 not 
to leave the ede, till he anſwers ſuch a ſuit, or the like. 

This Writ is never granted without ſome ſpecial reaſon or cauſe in a 
particular caſe; the Subject complained of may appear in Chancery, and 


anſwering the Cauſe, may diſcharge the Writ. 


Such a Grant under the Great Seal, for ſome of the King's Subjects to 
go abroad, and for the reſt to ſtay at home, I conceive, would not be good 
in Law. No parity of reaſon, becauſe the King may, by his Writ of Ne 
Exeat Regnum, ſtay a Subject from going out of the Kingdom, that there- 
fore the King may by his Grant hinder kim to trade out of the Kingdom. 
Men may, and do trade by their factors and correſpondents, and do not 
{tir out of the Kingdom ; their perſonal attendance in their trade in places 
remote is not necellary. 

The Subjects of 3 trading in merchandize, have, and always 
had a right to trade upon the ſeas, and beyond the ſeas, without licence 


from the Crown. | 


That they had ſuch liberty to trade with all Chriſtian Countries, I do 
not find it denied by any of the Company's Counſel, but Mr. Attorney ; 
he hath yielded ſomething the other Counſel haye denied, and denied what 
others have admitted; and in ſomething in his argument, he is, as I con- 


ceive, inconſiſtent with himſelf. 
That trade is as free to all men as the air, that the ſeas are like the 


highways, free and open to all paſſengers. 

Grodus de Mari libero, Mare & littora Maris jure gentium ſunt com- 
munid, 

Grotius de jure Belli & pacis, cap. 3. par. 12. Illud certum oft, etiam qui 
Mare eccupaverit, Navigationem tmpedire nen poſſe inermem & innoxiam, 
guande nec per terram talis tranſiius probiberi poteft, qui & minus eſſe ſolet 
WI & mags noxius. 

"ap. 3. Ad Reges pote/!as omnium pertinet, ad ſingulos proprietas. 

If elibod's Abridgment of Sea-Laws, in his Epiſtle to the Duke of Lenox, 
and Earls of Northampton and Nottingham, Lord Admirals of England, 
Scotland, Ireland, and the Iſles, he preſſes them to maintain the privileges 
due for the maintenance of the Admiralty, and the juriſdiction thereof, 
and that they would vindicate the ſame from all ſort of encroaching and 
uſurping; but above all, the conſervancy of the ſeas (as the chief point of 
the Office) requires ſecurity and ſafety in common for all loyal Subjects, 


traders on ſea. 


Company by the Crown in the Ea/t-Inaies, and without any licence 


intruſt the King by his Letters Patent, to make Denizens of 


| 36. De Great Cafe of 


6 


Seal, totally exclude his Subjects of their right and liberty of trading in 


| the and not to be appropriated to a fe es 
| Britton, cap. 33. De Purchaſ. he diſtinguiſhes of things corporeal 
not corporeal, of things in common and _— particular. 

Choſes communes ficome la meer, & le eyr, & la 
ſicome & di pecher en flos, & en meer, & en communes elves, & ryvires,, _ 

The King I admit hath a/ſovereignty in the ſeas, and his ſovereignty 

in the Britiſh ſeas is excluſive of other Princes. Br n 

Mr. Fo. Burroughs's ſovereignty of the ſeas; the King was Dominus 
' wiriuſque Reipublice when he had Normandy, or ng 
Julius Cæſar de bells Gallice, lib. 4. King Edgar's title, Baſdleus omni um 
rerum, Inſularum Oteani, que Britanniam circumjacent, cunctarum Nationum, 
que infra cam includantur, Imperator & Dominus. Barthol. tractat. de Inſulis. 

Bal. de rerum Dominiis, videmus de jure gentium in Mari «je diſtincta 
Dominia ficut in terrd, Mare ipſum ad centum uſque milliaria pro territcrio 
diſtinctague illius Regionis, cui proxima appropinquat, aſſig natur. | 

I do agree that the King hath a prerogative in the ſea, and that the ſea is 
within the King's liegeance ; and that, by this prerogative, Wrecks and 
Sturgeon, and other great fiſh in the ſea belong to the Crown. Stat. 17 Ed. Il. 
cap. 11. . 

And that the Statute de prerogatiuo Regis, among other things, does recken 
Wrecks, Whales and great Sturgeons to belong to the King by his pre: o- 


ative. i 1 | 
And that the King hath his oid cuſtoms, and theſe royalties of Wrecks 


and great Fiſh, by his conſervancy of the ſeas ; Sir Henry Conftable's calc, 
lib. 5. fol. 108, J. 5. Ri.2. pars 2. The King hath Tunnage and Pound- 
age, pro defenſione Maris. 

But the King hath not any prerogative that I meet with, to exclude the 
Subject from the benefit of his right of Community in the ſeas, as hſbing 
and trade, AD 

As the King hath his ſovereignty upon the ſeas, and his Subjects owe 
him liegeance there; ſo have they their rights and properties in and upon 
the ſeas, and they are not to be invaded. * 

And the King hath the care and conſervancy upon the ſeas, and fur his 
care, guard and conſervancy of his Subjects, their ſnips and goods upon 
the ſeas, he hath his Tunnage, Poundage and Cuſtoms. : 

Rolls Abridgment, Tit. Preregative. The ſubſidies of Tunnage and Pound- 


and 


| age are granted to the King for the ſafe-guard of the ſeas. 


Stat. 1. Ed. IV. cap. 13. recites, that H. VII. and H. VIII. and other 
Kings, had granted to them, by the Commons in Parliament ſor the de- 
fence of the Realm, for the keeping and ſafe- guard of the ſeas, for the 
intercourſe of Merchandize ſafely to come into the Realm, and to paſs 
out of the ſame, a ſubſidy of all manner of goods and merchandizes 
coming in, and going out of the Realm. 

And if any one be afterwards robbed by Pirates, or loſe his goods by 
misfortune, he ſhall ſhip as many more without paying Cuſtom. 

Stat. 1. Mary, cap. 18. and Eliz. 19. the ſame renewed. os 

Stat. 45 Ed. III. cap. 4. And all rates and impoſitions upon ſhips, trade 
and traffick upon the ſeas, and beyond the ſeas, are laid by the King in 
Parliament, and can't be Jaid by the King alone, by any prerogative out 
of Parliament. 
& non in Monopolium & privatum pauculorum que/tum convertendum, iniquum 
alios permittere, alios inhibere Mercaturam. | 

Dyer, fol. 296. 13 Eliz. That a ſubject of England, being a Merchant, 
may depart out of the Realm without the Queen's licence, to live there, 
tho” not to merchandize; and ſuch going out of the Realm is no con- 
tempt to the Queen, before a Ne Excat Regnum, an expreſs prohibition 
or proclamation iſſue. : 

Stat. 5 R. II. cap. 2. doth affirm this by the exception in that Statute, 

Dyer, fol. 165 & 296. agrees with Nat. Br. and ſays further, that no 
Merchant pays at the Common Law any Cuſtom for any wares or mer- 
chandize whatſoever, except three, viz. Wool, Wool-fells and Leather, ex- 
preſs for all Merchants, and confirmed by Stat. 5 R. II. cap. 1 2. 

Rolls 1. Rep. fol. 4. Taylors of Iofwich caſe, 12 Fac. Banco Regis; no 
trade mechanick or merchandizing ought to be hindered by the King's 
Patent in any ſort, but by Act of Parliament. 

9 A. III. cap. 30. A Charter to hinder trade at ſea is void; a Charter 
that only 100 perſons ſhall trade is void in itſelf ; and he was Chief- Juſtice 
at this time. 2 Inf. 57. The Patent to Greenland was allowed, becauſe the 
trade was found at the peril of the party's life, who firſt diſcover'd it. 

Taylors of Ipſwich caſe, where there is no new Invention, the King by 
his Charter cannot hinder trade. 

The Patent to the College of Phyſicians, that no perſon ſhall practiſe 
Phyſick without their licence, would have been void, had it not been con- 
firmed by Act of Parliament; yet this concerned not all the Subjects of 
England: and is a myſtery, and the Profeſſors thereof fit to be approved 
by perſons of ſkill in it. 

It may be admitted, that the King for ſpecial cauſes may prohibit this 
or that Subject, perhaps, to trade in ſome certain places. 

As the Eing may inhibit a Subject's going beyond the ſeas; and if 2 
perſon goes beyond the ſeas after ſuch an inhibition, it is a crime in the 
Subject, for which he is puniſhable. 

But it is hard to infer from ſuch particular inhibitions of particular per- 
ſons, to trade in particular places or countries, or to inhibit particular per- 
ſons from going beyond the ſeas, to infer univerſally, that the King may 
inhibit all his Subjects to go beyond the ſeas, or that he may inhibit all 
his Subjects except ſome few to trade. 

There is a great difference between an inhibition from the Crown to 
this or that perſon to go beyond the ſeas, and an inhibition for all per- 
ſons to trade, except ſuch a Company. 

This Grant imports a reſtraint upon trade, and upon the common 
liberty of the Subjects, for the benefit of ſome few of the Subjects, with- 
out any benefit to the Crown, or ſecurity to the Kingdom, as in the caſe 


of Ne Exeat Regnum. 
The Company ma No 


licenſe Aliens only, and exclude Subjects. 
truſt is placed in the G 


ompany, which the Law places in the Crown, 


For the allay that is offered to this excluſion of trading for Engliſhmen, 
and Engliſh Merchants in theſe places; 


4 Oi. 


8 36 Car. II. (48) 
his opinion there's a community for all loyal Subjects to trade on 


rywaille de la meer, droit 


F Inſt. fol. 181. Commercium jure gentium commune eſſe debet, 


\ 
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0 That they are excluded only from trading in the Haf- Indies with 
Wo and the Inhabitants there, who are. enemics _ Chriſtiah 
Faith and Religion. | wy 

And that it is for the common ſafety: of the Chriſtian Religion, that 
this — to avoid the danger of corrupting and perverting Chriſtians 

In I m. N ; | . f 5 
io” do not meet with any authority for this power given to the King. 

But that Exg/iþ ſubjects have the ſame freedom of trade with Infidels 
as they have with Chriſtians in places beyond the ſeas ; fo they be not in 
enmity with the Crown of England. 

" Mithelborne*s cafe, Brownlow 24 Rep. 296. That caſe hath been obſerved 

already to Have no authority, nor the Book authentick, and at beſt but 
ſome faying of my Lord Coke, in a matter not then in judgment before 
the Court, and that perhaps miſtaken by the Prothonotary. 

J oppoſe to the PRE of this ſaying, the report of the Taylors of 

ich caſe, in Rolls Rep. fol. 4. 12 Fac. The Lord Coke was then 
jef- Juſtice of the King's-Bench, and ſays in the reſolution in that caſe, 
that no trade mechanick or merchantable can be hindered by the King's | 
Patent, not in any place, without an Act of Parliament; a Charter to 
hinder trade at ſea is void. | 

How can this ſtand with what is publiſhed in Brownlow, that my Lord 
Cote ſhould ſay in the Common-Pleas, before this time, that an Eugliſb 
ſubje& cannot trade with Infidels, without licence from the King; and 
that he had ſeen a licence in the time of Edo. III. to that n, 
The reaſon given for that ſaying, is as weak, becauſe they are common 
enemies to the Chriſtian Faith. 

They may be enemies to the Chriſtian Religion, and not enemies to 
the Crown of England, or to the trade of England. | 

The Law denies trade and commerce only with enemies to the Crown, 
not with enemies to the Chriſtian Religion, 

It is ſufficiently obſerved already, by the Counſel that have argued on 
this fide, that there are treaties of trade and commerce between the Crown 
of England, and theſe places of Infidels, and that there are leagues and 
embaſhes between them. 4 Ii. 155. allows leagues of commerce, and 
trade, and peace with Infidels. | 

And what may be the conſequence, to declare that to be Law, that 
they are incapable of the benefit of the Law of England, allowed to other 
Aliens, and that they are not to be protected from perſonal injuries by 
our Law? 

12 H. VIII. 4. A Pagan beaten in England cannot ſue, quia perpe- 
tuus inimicus. | 

And to put them in the ſame condition with outlawed and excommuni- 
cated perſons, how doth this conſiſt with the common juſtice of Nations, 
or with the policy of trade in an Iſland ? | 

0j. By Mr. Sollicitor, 3 In/?. fol. 32. A Jeweſs born in England, 
marrying a converted Jewꝭ not dowable. 

Mr. Sulicitor hath cited many caſes and Records out of Mr. Prynne's 
Collections, and from the Rolls themſelves, how the Jews were treated in 


— 


England in trade; what reſtraints and taxes were laid upon them by the 
Crown. | 

I do not take it that any of theſe Records reach the reaſon of reſtraint 
of trade, impoſed upon Engliſh ſubjects by this Grant. 

There's no reſtraint but that Engſiſb ſubjects might trade with Jews in 
their own countries. 

That Jews were uſed thus in England, is no argument that the Ea/?- 
India Company may uſe Engliſh ſubjects like Jews abroad in other Countries. 

St. Paul's frſt Epiſtle to the Corinthians, chap. 6. reprehends the Chriſ- 
tians for going to Law one with another before Infidel Judges, who were 
their enemies ; calling it a fault, and he ſpeaks it to their ſhame, that they 
would not rather reccive wrong, or make Arbiters of their own to judge 
between the brethren, than to go to Law one with another, and that be- 
fore unbelievers; but there's no reproof to the Chriſtians for converſing 
or trading with Infidels. 

4 Inſt. fol. 155. Darcy and Allen's caſe, Moor's Rep. fol. 674, and 675. 
are Authorities for leagues and commerce with Pagans, which ſignify 
leagues of commerce with Infidels. 

Ford Coke cites ſeveral texts out of the holy Writ to juſtify it, out of 
the Books of Jaſbua, Kings and Chronicles. | 

If it be true, there was ſuch freedom of trade by the Common Law for 
all Engliſb ſubjects with Infidels and Chriſtians in all parts of the World, 
and that without licence from the King : 

To reſtrain this freedom of trade to a Company of Engliſh ſubjects, ex- 
cluding all others the King's ſubjects from their ancient liberty and free- 
dom of trade, I take to be a Monopoly, and comes within the deſcription 
and reaſon of the odiouſneſs of Monopolies, ſo largely argued by Mr. 
P:llexfen, that I ſhall not take up the time of the Court in repeating what 
he hath ſaid, and I cannot add to it. = 

Neither will I trouble the Court with mentioning the authorities he 
hath cited for that purpoſe ; but refer myſelf to the ſame authority in 
that matter. : 

Yet I take it, under correction, that it is fit to be very well conſidered, 
if this Patent be not a Monopoly, and an ingroſſing and appropriating of 
trade to few perſons, which did belong and was common to all Engliſb- 
nien, though a licence from the Crown was neceſſary for their exerciſe of 
this trade; yet every Enzl/ſhman was capable of ſuch licence, and was in- 
titled to ſuch licence from the Crown, and had a right to it. 

Now hath this Grant put it out of the King's power to grant ſuch li— 
cences, and hath placed this power, and the exerciſe of it in this Com- 
pany, and by this means hath by this Patent granted and appropriated a 
trade to this Company, which was common to all his ſubjects; and hath 
given to this Company the ſole licenſing of traders in theſe parts, exclud- 
ing all the ſubjects of England, which ſhall not be licenſed by this Com- 
pany, to trade in theſe parts: I conceive this makes this Patent and 


Grant illegal and void 


And makes this reſtraint in trade, which was common to all with the 
King's licence, now peculiar to this Company ; and doth monopolize 


the trade and the means of trading, by placing it in the ſole hands and 


power of the Company, even the ſole licenſing of traders, and they may 
by this Grant licenſe Aliens only to exclude Eugliſb ſubjects, 

My Lord Cate's deſcription of Monopolies and Monopoliſts, Projectors 
and Propounders, duth ſufficiently illuſtrate this, with reflecting upon 
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whe Mr, Polen bath ſaid in his argument; without repetition of them 
to the Court, inn D. | 8 

The Statute of Magus Ubarla declares the liberty and freedom Mer- 
chants have to buy and ſel] without reſtraint, by the old and rightful cuſ- 
m_— except in mo of * Em Ni 1 "= aich 

2 luft. cap. 29 & 30. Stat, 9 H. III. 30. Ni/ public? probibentur, ſaith 
my 140 Coke, is a a prohibition by Act ee | 

Yelvertan, 10 Jar. is of the ſame opinion with Lord Cole in his book 
about impoſitions upon trade; as I have it from a Gentleman in our pro- 
feſſion. Vide his Manuſctions. | | | | 

21 Fac. cap. 3. declares all Monopolies to be againſt Common Law. 

Cote 11. Caſe of Monopolies; 84 Moor's Rep. 67 3. nay, Darcy's Grant 
for the ſole importing of Gards from beyond the ſeas, oy ſelling them for 
twenty-one years, 44 Eliz. prohibited and judged a void Grant. 

Stat. 2 E. III. cap. 9. confirms Adagna Charta, for going and coming 
with merchandize to and from England, according to Magna Charta. 

9 E. III. cap. 1. damns all Charters to the contrary, as illegal and op- 
preſſive to the people. 4 E. III. cap. 2. confirms alſo Magna Charta. 25 . Il. 
cap. 2. doth the ſame, and makes Letters Patent to the contrary void. 

11 K. II. cap. 7. 12 H. VII. 6. for free paſſage, c. ſuch Letters Pa- 
tent reſtraining trade have been purſued in Parliament, with hue and cry, 
in all Parliaments and Ages. | 

O. This Grant is made to a Company for good government, and 
for the ordering of trade, and no Monopoly, and it is within the Proviſo 
of the Statute 21 Jac. | 

Anſ. Allowed in Darcy's caſe by the arguments for that Grant, and if 
it be not for public good, the Grant is illegal. 

If this Grant be neither good for the King, nor for the ſubject, nor for 
the trade of England, it cannot be ſaid to be Be the public good, 

It cannot be good for the King, for it reſtrains him in his prerogative, 
as you would haye it the King had power to licenſe every ſubject ; by this 
Grant he hath excluded himſelf of all power of licenſing. 
no ſubject to trade in theſe parts. 

The King ſuffers in his Cuſtoms and in his Navigation. 

The ſubject is excluded from trading in theſe places, without the licence 
of this Company. | 

Trade itſelf is reſtrained, for it is reduced and appropriated to a Com- 
pany, and to few perſons, which was common to all the King's ſubjects. 

2 Iaſt. fil. 57. Lord Coke's reaſon againſt it, for all the ſubjects are 
concerned in trade, therefore all ought to conſent to it in Parliament, 

Tho' they are a Company, they are not conſtituted by this Grant, to re- 
gulate and manage trade for England, but for themſelves and their Company. 

The heightening, the lowering of commodities, the raiſing, the leſſen- 
ing the rates of all the commodities of theſe places, the ingroſling of all the 
trade of theſe places, is in their power and. in their pleaſure. 

There are no rules or qualifications in this Grant, injoining to admit 
numbers into this Company, or directing or requiring their licences for 


this trade, They have the trade in themſelves, without any check or con- 


troul from his Majeſty or the Government; they are independent from 
the Government by this Grant, they are without appeal. 

Obj. That they are a Company, and that this Grant to them is within 
the exception of . Stat. 21 Fac. cap. 3. 

Anſw. 1. Becauſe that exception 8 not reach to Letters Patent made 
to Corporations, after the making of that Act. | 

No words of ſaving to any Corporation, that ſhould be afterwards 
erected or granted. 

2. This Proviſo doth not make them better than they were before the 
making of the Act, only leaves them as they were before, and as it found 
them, 

If they were legal before, they continue ſo; if illegal, they are ſo not- 
withſtanding this Act. 


Obj. That many Grants of this nature have been made to ſeveral Com- 


panies ; to the Turky 2 Muſcavy and Hamborough Companies. 


Anſ. They do not trade in Joint-Stock, and monopolize, as this Com- 


pany doth; they do not exclude perſons from their Company, as this 
doth. Mr. Pollexfen hath differenced them at large. 

That there have been many Monopoly Grants in all Ages from the 
Crown, appears by the Statute of Magna Charta, by other Statutes made 
in E. IIId's time, R. II. H. VII. and King James's time; and by the 
judgments given on Monopoly Patents in all ages. 

In the caſe of Monopolies. In the Taylors of Ipfwwich caſe, 

Paachy's caſe, 5 E. III. ſeverely puniſhed for procuring a licence under 
the Great Seal, that he only ſhould ſell ſweet Wines in London, &c. 

Inſt. 3. fol. 181. Darcy and Allen's, Mar. Rep. 44 Eliz. Oppreſſion is 
older than the Law made to puniſh it ; Monopolies are as old as the Laws 
made to puniſh them ; it is no argument to juſtify injuries by their ages. 


Sir Arthur Ingram's Patent, 17 Car. II. for the Canary Company, 


granting them the ſole trade there. There are glorious recitals in that 
Patent, of advantage to the King's ſubjects, and for the regulation of 
trade ; making the _—_ any a body politick, that they ſhould have the 
ſole trade to thoſe Iſlands, excluding all others under pains and forfei- 
tures, with a non ob/tante to the Statute againſt Monopolies ; Judgment 
was given againſt this Patent, Mich. 20 Car. II. 

11 Rep. fil. 54: Taylors of Ipſwich caſe, Compare this caſe with the 
Company of Taylors caſe; for the good of Trade and Company, and the 
Orders and By-laws fair and plauſible, yet damned, becaule a reſtraint 
on trade. 

The Company had the profit of the reformation. No other difference 
between the caſes, than that This is a mighty, That a petty Company. 

14 Car. II. cap. 24. That Statute provides, that perſons by having 
Stocks in this Company, ſhall not be ** traders within the Statutes 
againſt Bankrupts, which is called by Mr. Sollicitor the Judgment of the 
Parliament for this Grant. 

Says Mr. Sollicitor, Stat. 14 Car. II. cap. 24. takes notice of this 
Company, and that it is an advantage to the Nation and Trade of it. 

Stat. 29 Car. II. 1. takes notice of this Company, and taxes every 
Capital Stock in the Company at 20s. for every 1000. Capital Stock in 
the Company. 

Anſ. This Poll-Act taxes all Guilds and Fraternities, Bodies Politick 
and Corporate; this doth not make them legal Corporations, Guilds or 


Fraternities. 


The 
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to the Parliament, that this grant was à grievance. 


It is no new thing to. mention proceedings upon Journals of Parlia- 


ment: and the Judges take notice of them. + Heb. Rep. & Rolli. 


And in a cauſe of this conſequence it may be proper to adjourn it to Par- 
liament, where it may receive the Judgment of his Majeſty in Parliament. 
" Fl eftabliſhmerit of the Law in this great cafe, which 
"Concerns the King's prerogative, the right of the ſubject, and of the whole 


This will be a fa 


Kingdom in the trade of the Nation. 


It will meet there with a Judgment that will certainly eſtabliſh it, if it 
be for the' Intereſt of the King and Kingdom; but if for the enlarging of 
this Great Company, it will meet with the common fate of projecting 


Patents againſt the intereſt of the King and Subject. 


It is a mighty argument for the reputation this. Patent had with the 
Parliament, and the opinion they had of it, by taxing their Capital- 


* 


"Stock at 20s. per Cent. ( | 
So they do reputed Eſquires, at 5 I. by the head. 


Sollicitors, Attorneys, and oppreſſive Uſurers, have the like eſteem 


"with this Act of Parliament. 


Stat. 3 Fac. cap. 6. This Statute is but declaratory of the Common Law, 
and made to avoid queſtions and ſuits in Law; which might be occaſion- 
"ed by Charters of impropriating the trade of Spain and Portugal, and then 


in making for the trade of France. 


If the miſchiefs recited in that Statute, and the evils happening to 


Englind, and the King's ſubjects be true, without all heſitation, 


Thoſe Charters mentioned in that Statute, and condemned by that 


Statute, were not only grievous, but illegal, and Monopolies ; 

It appropriating the trade of theſe dominions to few Merchants, and 
excluding all other his Majeſty's ſubjects from the trade; 

Debarring the King's ſubjects in England from that free and common 
traffick, which his ſubjects in Irelund and Scotland had; 

To the manifeſt impoveriſhing of Maſters, Owners of Ships, Mariners, 
Fiſhermen, Clothiers, Tuckers, Spinſters, and many thouſands of handi- 


crafts-men ; | | | 
The decreaſe of his Majeſty's Cuſtoms, Subſidies, and other Impoſitions; 


The ruin and decay of Navigation; 
The abating of the prices of our Wool, Cloth, Corn, and ſuch like 


- commodities; 

The enhancing of all French and Spaniſh commodities, that all Own- 
ers and Mariners, with divers others, ſhall be cut off from the ordinary 
means of maintenance, and preſerving their eſtates ; 

And all French and Spaniſh commodities ſhall be in a few hands; 

To the hurt and prejudice of all the * 6 therefore enacts, it ſhall 
be lawful for all his Majeſty's ſubjects in England and Males, to have free 
liberty to trade into, and from Spain, France and Portugal, in ſuch ſort as 
Was accuſtomed at any time in his Majeſty's time. 

Stat. 4 Jac. cap. 9. Made to confirm the Charter to the Company of 
Exeter Merchants, upon ſingular reaſons recited in the Act of Parliament, 
declaring the Stat. 30 Fac. cap. 6. ſhould not impeach that Charter, being 
for publick good. 

Stat. 45. Ed. III. cap. 4. That no impoſition ſhall be charged upon 
Wool in no fort, without the aſſent of the Parliament: this Stat. was not 


made out of neceſſity, for it was the Common Law; yet it was thought 


fit by the Parliament at that time, to declare the Law by an Act of Par- 


liament. | | 
Stat. 1. H. IV. cap. 16, 17. Againſt Letters Patent made to ingroſs 


trades, &c.. | 
So ancient was the Monopoly, and ingroſſing of trades by illegal Let- 


ters Patent, 

When illegal things turn to a grievance, 'tis uſual to ſuppreſs them by 
Acts of Parliament, and not to leave their Judgment to the ordinary Courts 
of Juſtice, without declaration firſt had in Parliament. 
Stat. 21 Fac. cap. 3. This Statute takes notice, tho“ the King's Diſpo- 
fition, Judgment and Declaration was, that all Monopolies were againſt 
Law; and that no Suitors ſhould move for ſuch Grants yet upon miſin- 
"formations and untrue pretences of publick good, many ſuch Grants have 
'been unduly obtained, and unlawfully put in execution, to the great grie- 
wance and inconvenience of the ſubject, contrary to the Laws of the Realm. 

For the avoiding whereof, that Statute is made againſt al! Grants to 
any perſon: or perſons, bodies politick or corporate, of any Monopoly; 
and declares the ſame illegal. 

This Statute doth quadrate with the deſcription of a Monopoly. 

So doth the Ef?-India Company's Charter in all its points and parts, 
and in the exerciſe of it, quadrate with theſe Monopolies, and their de- 
ſcriptions in our Law-Books and Caſes ; | 


With my Lord Coke's deſcription of a Monopoly, in his 3d Inf. cap. 
Monopolies. 


If Mr. Sandys be pictured in Mr. Attorney's argument, I take it the | 


Eaſi-India Charter is pictured in this Statute. 

The Act of Tunnage and Poundage, 12 Car. II. ſays, The Commons in 
Parliament repoſing truſt and confidence in your Majeſty, in and for the 
ſafe-guard of the ſeas, againſt all perſons intending, or that ſhall intend the 
diſturbance of your Commons, in the intercourle of trade, and the invad- 
ing of this your Realm, give and grant for every Tun of Wine of the 
growth of France, that ſhall come into the Port of London, by your natu- 
ral-born ſubjects, 4 /. 105. by ſtrangers and aliens, 6ʃ. 

The like notice taken of Poundage, to be paid by ſubjects and aliens. 

Fel. 67. Rates in Wares, Silks imported in Ships Engliſo- built, directly 
from the E-fi-Indies, the pound weight containing ſixteen ounces ; Sub- 
ſidy duty 15 5. 

Ofthe Manufacture of tay, imported from thence in Enxgliſb-built Ships, 
the pound weight containing ſixteen ounces; duty 1/. 13s. 4 d. 


This Act diſtinguiſhes between Subjects and Alien Importers, between 


Engliſh and Foreign Ships, not between the Eajt-India Company only and 
Aliens: ſhall this Law made for England, benow appropriated to this Compa- 
ny, and the reſt of Englazdexcluded by this Grant againſt this Statute ? 
"Chis Lawis made tor all the King's ſubjects and their Zngl;-built Ships. 
Tue conſideration of this Subſidy moves from all the ſubjects, the Grant 
is by all, and the benefit ought to be for all the ſubjects of England, 


t the Parliament had of this Grant doth better appear 
upon the eee of the Houſes of Parliament, of the complaints made 


_—. 


36 Care N. 0552 


The Law is the fame as to foreign Importation from the Hues as to 
| importation from italy, to which this Company doth not pretend. 
The Act for encouraging and inereaſing of Shipping for Navigation 
12 Car. II. the beſt Law that ever was made ſor England in that Parlia. 
ment, except the Laws for the prerogati e Ge 
The Proviſo in it follows: Provided that this Act, nor any thing there. 

in contained, extend not, or be meant to reſtrain the importing of any 
Eaſt- India commodities, laden in Engliſb- built ſhips ; and whereof the Maſ. 
ter and three-fourths of the Mariners at leaſt are Euglißb, from the uſua 
place or places of loading them, in any part of the ſeas to the Southionrd 


places of their growth... + eig en 46 
| This Law made for the increaſe of Engliſʒ Shipping and Navigation, 
doth this Company invade ; and appropriate this Shipping and Navigation 
to themſelves, by excluding all other Zxglihſubjefts: - - 
Is this for increaſe or decreaſe of Engliſß Shipping and Navigation, to 
confine it to few hands, excluding man?; ig ng 
There is neither Common nor — Law can hold this Company. 
I hope the Judgment of this Court will bind them; and that this Act of 
Parliament will prevail againſt this Company. Wy 
The Proviſo is, for all Engliſpmen to carry in all Engliſi- built Ships any 
Eaſi-India commodities brought from Infid eis 
The Charter ſays, this Company, and the Ships and their men ſhallon- 
ly __ Which ſhall prevail, the Act of Parliament or the Charter? 
Theſe laſt mentioned Acts of Parliament diſtinguiſh: between Subjects and 
Alien Importers, between Engliſh and Foreign Ships T9 | 
Not between the Ea/?-Jndia Company only, and Aliens: Shall theſe 
Laws made for England, be now appropriated to this Company? 
Shall they have the benefit of it? Can the King's Grant take from his 
ſubjects the advantages given by Acts of Parliament, and appropriate to 
ſome what is granted to all? ä PR 


ney's poſitions and inferences in his argument yeſterday. | 

He diſtinguiſhes between inland and foreign trade, hedid allow the ſub- 
ject the benefit of a home trade without reſtraint. : 

That the Huſbandman might plough. - 

That one Eng/;/bman might privately ſell to another by the Common 
Law, without licence from the Crown. ; | 

Yet one ſubject could not buy, ſell, or trade with another publickly in an 
open fair or market, without licence from the Crown, and this for the pre- 
ſervation of the peace, to prevent public aſſemblies and meetings: And that 
no Fair or Market could be kept, but by licence from the Crown. 

I think there are Fairs, Markets, and Corporations in England by preſcri p- 
tion, and their beginning is not known, and ſuch are allowed by | 

And preſcriptions are compared to the head of Nie, which could never 
be diſcover'd. t 

And that ſuch ancient preſcriptions are as ancient as the Grants of 
Kings or Inhabitants in the World, a 

And for foreign trade: e laid it down for a poſition, that no ſubject coul 
trade abroad without the King's licence in any part of the Chriſtian World. 

I do not find any authority for this, practice is againſt it. 

The reſt of the Counſel that argued for the Company did not inſiſt up- 
on it; nay, they did ſeem to admit a trade for Exgliſß Merchants with 
Alien Chriſtians, without the King's licence. 

This is againſt the authority of F. N. Br. 85. Dyer 165, 296. againſt 
Lord Ceke's opinion, Rolls Rep. Taylors of Ipſiuich, Stat. ꝙ H. III. chap. 30. 
Magna Charta, 2 E. III. cap. 9.18 E. III. wp. 3. 25 E. III. cap. 2. 
38 E. III. cap. 2. 5 R. II. cap. 2. 12 H. VII. cap. 16. | 

Stat, 26 H. VIII. cap. 10. Raſiall 566. which gives the King for a li- 
mited time power to licenſe trade and traders in ſome meaſure, in ſome 
parts, in ſome commodities. /7de the Statute, 

His diſtinction for Merchants to trade, without coming to the Staple : 
and therein he diſtinguiſhes between Merchants and Traders, who arcob- 
liged to come to the Staple. 

What warrant hath he for this diſtinction? The Prayer of the Commons 
to the King in Parliament: the Petitions of Merchants to the King : the 
King's reſtraint of Merchants in their trade,notwithſtanding Ads of Parlia- 
ment: the continuing of the Staple, notwithſtanding Acts of Parliament 


| ſeeming to the contrary, give him a handle for this argument. 


1 H. V. 7. The Prayer of the Commons to the King, to ſend foreign 
Merchants out of the Kingdom: the King's anſwer, Roy adviſera. 
2 H. V. cap. 5. | 

Thoſe were Bills in Parliament preſented to the King for the royal aſ- 
ſent ; ſo were many of the Rolls of thoſe Ages, preſented to the Kings for 
their royal aſſent, eſpecially in things which any way concerned the King 
in his prerogative, 
The Commons did not demand their rights in their Bills, but by Pe- 
tition claim their right, 
, . = anſwers of Roy adviſera, are no argument againſt the right of the 
ubject. 
Neither is the Petition or Prayer of the Commons in Parliament, in any 
matter that is their right, to the Crown, any argument againſt their right. 
This was the uſual method, and ancient courle of preſenting Acts of Par- 
liament to the Kings, eſpecially in Rich. IT's time; H. IV. and part of 
H. V. then corrected upon ſome complaints in Parliament, tempore H. V. 
and H. VI. which may be read at large in the Rolls of Parliament. 

It is their uſual way to ſecure their rights thus; ſo is the Petition of 
right in Car. I. 

The Prince's caſe, Cs. Tit. 8. fo! 19. ſhews the various forms of Acts of 
Parliament, in the ſeveral reigns of Kings, ſometimes by way of Grants, &c. 

That the Staple did continue till loit, by the Joſs of Calais. 

Stat. 2 E. III. cap. 9. That the Staples beyond the ſeas, and on this 


\ fide the ſeas, ordained by Kings in times paſt, and the pains thereupon pro- 


vided, ſhall ceaſe, &c. 

This Statute took away the Staples ſet up by the Kings. 

But there was a Staple ſet up by Act of Parliament, and reformed and 
altered þy ſeveral Acts of Parliament, did continue notwithitanding the 


Act of 2 E. III. | 
But Engliþ Merchants are not within any of thoſe Statutes, or the 


meaning of them. 
And 


or Eaſtiward of Cabo Bona Sperunza, although the ſaid parts be not the 


[ crave leave to obſerve ſome things, by way of anſwer to Mr, Attor- 


at 
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And 1 de Rot find that Nr. Attorney gives any account how theſe 
Staples were taken away by Law, but vaniſhed at the taking of Calais; he 
hath mot told us che beginning or ending of the Staple by Law, I know 


no Comnon Law for them, or his Jiſtintion. 

Rolls Abr. Preregatius, Title Proclamation, pl. 6. 27 E. III. by the Sta- 
tute of the Staple, it was ordained; that Merchants-Aliens might bring 
from beyond ſeas merchandize of the Staple, but not Merchants-De- 
a SIS 2 | 

Becauſe 'Merchants-Denizens doubted to be impeached in time to come 
for their merchandize, which they paſſed by virtue of ſuch Grant and 
Proclamation, foraſmuch-as they were made out of Parliament. 

Ideò it is granted in Parliament, 34 E. III. cap. 2. | 

Stat. 5 R. II. cap. 2. This Statute prohibits the exportation of Gold or 
Silver, and that no perſon other than Lords and great Men of the Realm, 
true and notable Merchants, and the King's ſoldiers, go out of the Realm, 
without the King's licence, 0 | 

This is declared to be after publication of this ordinance, which implies 
ſuch licence was not neceffary before the making of this Statute. 

Mr. Attorney was pleaſed to allow, licences to particular perſons to 
trade were not revocable; but Companies having ſuch licences may be 
diflolved by Duo Warrante. 

Therefore more ſafe to fix trade in Companies than perſons. 

Then doth this Charter do the greater wrong to particular perſons, who 
by Law may have ſuch licences, which cannot be taken from them. 

And it doth not appear, but Sandys hath ſuch licence, or may have, and 
ought not to be reſtrained therein by any Grant. 

r. Attorney did turn this matter upon a queſtion of fat, which will, 
or will not make this Company and their Grant a Monopoly : 

Viz. Whether this Company and their Grant be a publick good and 
advantage to the trade of England ? | 

This is a matter not to be decided in this Court, I ſuppoſe, and we 
cannot come at this queſtion in this caſe; therefore not fit, ſafe or wiſe to 
determine the Law in this caſe, til] the fat be cleared and ſettled, and 
that in ſuch à Judicature where this queſtion may be determined and 
ſettled, and the Law thereupon declared and eſtabliſhed. 

It appears to the Court, there are many illegal things in this Grant. 

That the Grant is a reſtraint to the trade of Engliſb Merchants. 

That it is a new Grant. | 

That it may be dangerous to eſtabliſh ſuch Grants by Judgment in a 
Court of Law. | 

That there are ſome things in the Canary Patent, in Darcy's Patent, nay, 
in the Patent for ſweet Wines, that were commendable and uſeful ; yet 
that little good did not prevail, but the whole periſhed, and was poiſoned 
in the Monopoly of thoſe Grants. 

It is adviſeable how this Court, in this action, can adjudge for the 
Plaintiffs upon this Record, where the whole Grant is ſet forth upon Re- 
cord in pleading ; and it appearing to the Court, that ſome parts of this 
Grant are manifeſtly illegal, and may occaſion oppreſſion to the ſubject, 
and that the beſt parts of this Grant are doubtful, if good or uſeful for 
England, or the trade of it: 

t cannot appear upon this Roll, for what part of this Grant the Court 
ſhall adjudge for the Plaintiffs, and againſt the Defendant, . 

And it cannot appear what part of it doth appear to the Court to be 

illegal. 
his may turn to a precedent for the whole Grant in after- ages, ſince 
we judge by precedents: And this precedent may occaſion more Mono- 


poly-Patents, and this Judgment give them ſanction. 


As for the ſecond point in this caſe; whether this action be maintain- 
able by the Company againſt the Defendant Sandys, admitting their Grant 
to be : | 
I. Fo allow ſuch an action in a Court of Law fer this Company againſt 
a ſingle ſubject, will be to give them opportunity to ruin any ſubject, that 
ſhall oppoſe them in trade. 

They that are too great for all other Companies in England, muſt be too 
ftrong for any private ſubject in conteſt, 

2. If their Grant be a legal Grant, they have ſufficient pains and penal- 


ties in it to reduce any perſon to compliance with their Grant, without the | 


aid of actions in Weſiminſter- hall. = 

And the Grant which makes them a Company, and doth conſtitute them 
and their power, doth direct the remedies, ways and methods to ſupport 
and maintain them in their power and Company, in all the things grant- 
ed them; and there being no remedy given them by action, I think it may 
be hard to adjudge, that an action will lie for them in this caſe, againſt 
the Defendant. 

In caſes of new Injuries created by Grants, or by Act of Parliament, 
and remedies created to repair ſuch injuries in the Grants and Acts that 
create them, ſuch remedies are to be purſued, and not new remedies to be 
given in Courts for ſuch new-created Injuries. | 

This is an action brought upon the Grant, where no ſuch remedy is 
provided by the Grant, and other penalties are provided by the Grant. 

The Grant directs and gives forfeiture of all the goods imported againſt 
it, and the Ship wherein they are imported ; but the Grant doth not ex- 
preſs the offender to anſwer damages to the Company, which is required 
by this Action, and no ſpecial damages are laid in the declaration. 

This is like a penal Statute, which creates an offence, and adds 2 pe- 


nalty. 

The party ought to ſue for ſuch penalties, and not to ſue for damages 
in an action upon the caſe. 

This may be the caſe upon the Statute, 2 E. VI. for tithes, it gives 
debts and no damages; ſo the caſe doth not lie upon that Statute. 

Upon the Statute for forcible entries, and upon all other Penal Laws, 
which give penalties by ſingle, double, or treble damages ; 

It was never practiſed to bring actions upon the cate, upon ſuch Sta- 
tutes, unleſs in Darcy's caſe, which action miſcarried, Moor 671. 

I humbly conceive this action is not like actions upon the Cuſtom of 
Londen, or upon Duties to the City of London, which have been brought 
by way of Indebitants for the duty. 

In all theſe caſes there was a certain duty created by the Grant, Cuſtom 
or Charter, which made the party Debtor to the Corporation; but in this 
caſe here is no duty created ; | | | 


* Skinner's Reports, p. 3223, 324, 225, 226. 
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Only an injury declared, and a penalty directed, which ought tvt ta 
be turned to an action upon the caſe, in my opinion. 

- T hope the Court will not make a precedent, for the Company to mul- 


1 tiply actions againſt all perſons that they conceive to be interlopers or 


aggreſſors upon their Grant, Company or Trade. | 
T here is no ſpecial damages laid in the declaration to accrue to the 
Company: 
Only in general, that the Defendant, contrary to the form and effect 
of theſe Letters Patent, did trade within the limits of their Grant, with= 
out licence of the Company, with a Ship called The Expectation, to the 


- prejudice of the Company. 
is; y 


iliams's Caſe, 2 Co. 5. fol. 72. Defendant being Vicar of Alderberyin 

Com, _ is obliged by himſelf, or his Chaplain, to celebrate divine 
ſervice at ¶volgſton, and within the pariſh of Alderbury every Sunday, and 
to adminiſter the ſacrament to the Plaintiff, his ſervants and tenants with- 
in his ſaid Manor, time out of mind. ; | 

And that the Defendant had not celebrated divine ſervice; or adminiſ- 
tered the ſacrament to the Plaintiff, his ſervants and tenants for a certain 
time, ad damnum of the Plaintiff. Non cul. pleaded; verdict for the Plain- 
tiff, moved in arreſt of Judgment, that an action upon the caſe doth not 
lie. Had this been a private Chapel for himſelf and family, an action 
upon the caſe had lain; for then no other perſon could have brought an 
action but himſelf; his ſervants could not. 

But in this action, his tenants might bring their actions. 

Which may occaſion multitudes of ſuits, for one default in the Plaintiff. 

The ſame may happen in this caſe; every Member of this Company 
may bring the like action againſt this Defendant. 

And as in that caſe the Plaintif had his remedy in the Eccleſiaſtical 


Courts — ſo hath the Company their remedy, as the King had againſt 


off-nders, in trade without licence. 

If licence was neceſſary by Law, by contempt to his royal prerogative, 
or proclamation : | 

Compare it to the caſe of a nuiſance in the highway, no action lies for 
it, without ſpecial damages, | 

They do not aver in the declaration, that this trade cannot be ma- 
naged without their Company. 

If there be any legal puniſhment provided for ſuch offenders, ſuch pu- 
niſhments are to be purſued, and not new remedies by actions created, to 
the grievance and oppreſſion of the ſubject, 

Darcy and Allen, Action on the caſe, brought by Darcy againſt Allen, for 
ſelling Cards, _— to his Patent; Judgment pro Def | 
Williams's caſe, 5 Co. p. 72. Mary's caſe, lib. g. publicum damnum is not 
to be reformed by action upon the caſe; but by publick proceedings by 
indictment : or the like caſe lies pro privato damno. | 
The procceding of the Company in this action, is ſuppoſed to be to 
right the Publick in the name of the Company ; not for the reparation of 

private damage, but to repair the Publick in their Company, 

The Company is in the nature of the late fancied Cu/todes Libertatis 
Anglie ; a notion to ſerve the Publick, as they would have it; : 

And not to be uſed to recover damages for private injuries, but to ſup- 
port and fave the trade in publick actions. | 

This Charter reſtrains the King in his prerogative, the Kingdom in its 
trade, the ſubjects in their freedom to trade; the King is concerned in his 
revenue, the ſubject in his right, in this queſtion. 

W hat the Company cannot accompliſh by the forfeitures, powers and 
penalties of their Charter; they deſign to eſtabliſh by the Judgment of the 
Court, in this action for the Company. 

I know the Juſtice of this Court is ſuperior to this Company, and it is 
placed in ſafer and better hands than trade or regulation of it in the Com- 
pany for England. | 

I therefore pray your Judgment againſt the Company, and their 
action, for the Defendant. 
Term. Hill. 36 & 37 Car. Il. 

This Term the Judges“ delivered their opinions ſeriatim in this great 
cauſe, Malcot was but ſhort, and his reaſons being included in thoſe of 
Helleway's, &c. who ſpoke after, I have omitted them, to avoid repetition. 

Holloway ſaid, all might be reduced to one ſingle point, which was, 
whether the Charter granting a ſole trade to this Company, exclulive to 
all others, be good? | | 

T hat this was a great point, both in regard of the King's prerogative, 
and the People's liberty. 

He divided all trade, ut ſupra was done per Sawyer, Attorney-General. - 

Foreign trade with Chriſtians hath been opened by ſeveral Acts of 
Parliament; and at Common Law 'twas an inherent prerogative in the 
Crown, that none ſhould trade with foreigners without the King's licence. 
And the King having this prerogative at Common Law, an Act of Parlia- 
ment 1s Roh: dae to diveſt him of it; which none hath done but to ſome 
particular places. x 

Michelborn:'s caſe, cited by thoſe that argued for the Company, hath 
not in any ſort been anſwered by the other ſide. | 

This is a trade not to be carried on but by a Company; and none can 
erect a Company but the King. 

The King hath the ſole power of this trade, as of war and peace; and 
by declaring a war, he may determine a publick trade, tho' ſettled by Act 
of Parliament. | 

No Parliament ever look'd on this as a Monopoly, nay, fo far from it, 
as in the 14 Car. II. cap. 24. this Company, &c. are faid to be an advan- 
tage to the Publick; and that Act was made, that the perſons of this 
Company, &c. ſhould not be diſcouraged in thoſe honourable endeavours, 
for promoting publick undertakings; then how can this be a Monopoly ? 

It never hath been queſtioned as ſuch by Parliament, Gough they have 
look'd narrowly into the King's prerogative, even to the queſtioning ſome 
things that were his undoubted right; and concludes pro Quer. 

Withins, Here are two points; 

Firſt, Whether Letters Patent giving a ſole trade to a Company, ex- 
eluſive to others, be good? 

Secondly, Whether, in caſe if they be good, an action lies ? 

He thinks there is but one queſtion, and that whether the action will lie 
or not, as the Company hath an intereſt or not. For if they have an in- 


tereſt by theſe Letters Patent, then the action will unqueſtionably lie. 
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to that, and not meddſe with inland trade. bg 
I oe Peper as. to the King's prerogative, and the people's liberty. 
N 700, H. takes it, that by the Common Law the King has a prerogative 
to reſtrain. all his ſubjects from going beyond ſea, as F. N. B. 85. Tis true 
F. Hays, every ſubject may go out of the Realm to merchandize, &c. but 
that is to be underſtood, be ſhall not be puniſhed for ſo doing, but the King 
may, ptohibjt, him, as appears by the fame Book; and that three ways, 
ay by the Great-Sea , the Privy-Seal or Signet, or by Proclamation. 
| And tho” in Dyer 165. cited by Mr. Williams, tis ſaid, that before R. II. 
jects, may go beyond ſea, yet e tk, £71 the 1 may prohibit ; 
ahd à ure is made, if a going over without a licence be not a contempt, 
ke Wars was no eben. Afterwards in the ſame Book 296. tis 
Holden. ſuch departure before expreſs prohibition is no contempt; but all 
the Books ſay, when there is a prohibition, then it is a contempt. 
As none may go againſt or without the King's licence; ſo if they are 
gone, the King may recal them, as appears by Dyer 375» ; 
'Tis objetted, the King may prohibit ſome particular perſons by writ ; 
but he cannot prohibit all his ſubjects, | | 
Anſwered, There are ſeveral ways of y w1 
reed to particular perſons; and by proclamation, which is _ 
And all the King's ſubjects are bound to take notice of the King's Great- 
Seal and Privy Seal, 2 5 
Secondly, The King hath the controuling power over all trade with In- 


caſe goes farther than Fitzherbert's N. B. and he hath not heard any au- 

thority offered againſt Michelborne's caſe, as to trade with Infidels and the 

opinion in that caſe ſeems to be given upon ſuch a queſtion as this. So 
that it is the judgment of the Court in a like caſe, for he who was then 
Chief-Juſtice ered it, and none of the Court oppoſed it. 

The prerogative of making leagues is in the King, and he may make 
them as he pleaſes ; then it would be hard, the Law ſhould give the King 
a power to make leagues, and yet the ſubjects ſhould have a right to do 
ſuch things to break them. But though the ſubjects may not trade with 
Infidels, yet the King may licenſe them, or trade himſelf; as the Jews 

were prohibited commerce with the Nations, yet Solomon traded with 
1iram King of Tyre for Gold. 5 = 

The ſeveral Licences and Petitions, cited and ſhewn by the Plaintiffs 
Counſel, though they prave no right in the Crown, yet are evidences of 
it; for to what purpoſe ſhould there be ſo many licences from the Crown, 
and petitions from the Commons to the King, for liberty to trade, unleſs 
the King had ſuch a right ? Therefore, unleſs where the Parliament hath 
opened it, the King hath power to controul all foreign trade, eſpecially with 
Infidels. 

Objeftien. But though the * had ſuch right, yet now the pro- 
hibiting part of the Patent is void by the Statute of Z. III. which is 
pleaded; and the enabling part of the Patent is void by the Statute of Mo- 
nopolies. | 

aver, As to the firſt, that Statute relates not to this trade. 

Hit, Becauſe no ſuch trade then in being; ſo that the Parliament 
could have no regard to it, unleſs by prophecy, neither could ay know 
whether it would prove hurtful or beneficial to the Kingdom, But take 
the Act at the largeſt, yet you muſt take it to relate to the ſubje& matter, 
which was for Wool ; ſo that the words all be open may be taken free 

from Cuſtom, and to have no other impoſitions upon them. | 

As to the ſecond, whether a Monopoly: he ſays, a Monopoly is no Im- 
moral Act, but only againſt the politick part of our Law; which if it hap- 
pen to be of advantage to the Publick, as this trade is; then it ceaſes aiſo 
to be againſt the prohibiting part of the Law, and ſo not within the Law 
of Monopolies. 5 

The Company hath been in poſſeſſion of this trade near one hundred 
years, and that poſſeſſion will in time give a right: and cited Grotius de 


Jure Pacis, &c. and concludes pro Quer. 


The Argument of the Lord Chief-Juſtice Jefferies, at the Court 
of Kinz's-Bench, concerning the Great Caſe of Monopolies. 


The Ea. India Company Plaintiffs, and Thomas Sandys Deſendant; wherein 
their Patent for trading to the Eaſl-Indies, excluſive of all others, is 
adjudged good. | 


Entered Trin. 35 Car. II. B. R. Rot. 126. and adjudged Termino S. Hilar. 
Annis 36 & 37 Car. II. & Primo Fac. II. 


F 6:8 6 


I. Efendant demands Oyer of the Letters Patent which are ſet forth in 
ob hec verba: In which (as it hath been obſerved) the penalty of 
forfeiture of ſhip and goods, one moiety to the King, and the other to the 
Company, and impriſonment, is omitted. 

2. There is a clauſe, that the Company may licenſe ſtrangers or others, 
and that the King will not without the conſent of the Company give li- 
cences, Tc, ; 

3. That none ſhall have a Vote in the General Aſſembly, but he that 
hath 5001. ſtock. 

4. And there is another clauſe, which hath not been mentioned by the 
Counſel on either fide ; that if it ſhould hereafter appear to his Majefty or 
his ſucceſſors, that that Grant, or the continuance thereof, ſhall not be pro- 
fitable to his Majeſty, bis heirs and ſucceſſors, or to this Realm, that after 
three years warning, under the Privy-Seal or Sign Manual, the ſame ſhould 
be utterly void. 

For Plea, the Defendant ſays, by an AR of Parliament, made 15 E. III. 
it is enacted, that the ſea ſhall be open for all Merchants to paſs with their 
merchandizes where they pleaſe ;and that the Defendant, by virtue of that 
Act, and according to the Common Law of England, did traffick within 
thoſe, places mentioned in the declaration, without any licence, and againſt 
the wilt the Company, as the Plaintiffs have declared, prout ei bene licuit. 


Plaintiffs demur. 


36. | The Great . Cafe, of. Monopolies. 
| The aſe-dependin ſolely on foreign trade with Infidels, he ſhall apply] courſedof;; but at le 


rohibiting by writ, which is di- 
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ſe by the conſcht of both ſides, as I:apprebend; the 
caſe was. reſolved into theſe two ponts i teeneo. 
I. Whether theſe Letters, Patent giying or granting licence or libetty to 
the Plaintiffs, to exerciſe the ſole traue to the Indies, within the limits of 
their Grant, with prohibition te all others, be good in Law? r? 

N 2» n the Grant good, whether this action be maintainable for 
the Plaintiffs „ at ot tel oltine dh pos; | | 
No to let me into the debate of theſe two points: I think not amiſs, 
to remember ſome things that have been mentioned by the Counſel, that l 


think are no ways in queſtion: ._ | 


hibit his ſubjects from going beyond ſeas by, writ or otherwiſe, by his ab- 
ſolute prerogative, without giving any. reaſon, is not the queſtion; nor 
ſure was it ever thought a g allen, ill i was lately ſtirred at the bar. 
For the writ in Fitz. N. B. 85. and the Regifter import no ſuch thin ; 
and our Books ſay, the ſurmiſes mentioned in thoſe. writs are not ven 
able: ſo is Dyer 165 C296. For ſurely the King may reſtrain his ſub- 
jects from going beyond ſea, and is not bound. to give any reaſon for his ſo 
doing; but that is not now in queſtion, , nn 0 nh, 
II. In the next place, I do not conceive there is any difference (tho 
much diſcourſe hath been about [adians and Infidels }. whether the EgH. 
Indies were, at the time of the Grant of this Patent, inhabited by Ghriſ- 


8 : 


tians or Infidels ; tho' by the way, in the debating of this caſe, I ſhall ſhew 


6 4 I, 


perhaps that matter may in ſome, meaſure. affect the Defendant, but will 


; fidels ; he may ſay, over all foreign trade in general: he faith, Michelborne's not at all affect the Grant to the Plaintiffs... So that I conceive, that he · 


ther this country or place, or any other inhabited by Cbriſtians or Infidels, 
that is not rel pt 47 Act 3 6 0 e * 
ſame queſtion. . Mi nie i lo ann ig e well nom 

III. Whether every clauſe and article in theſe Letters Patent, wiz. 
touching forfeiture of ſhip and goods, impriſonments, or divers other 
claufes contained in the Charter, be legal or not, is not now in queſtion. 
For ſurely it would be hard to maintain them all, and therefore the Plain- 
tiffs Counſel have avoided thoſe queſtions, by bringing this action; and 
tho' the Defendant's Counſel have mentioned them, yet ſurely it was only 
— to ſully the cauſe, and not that they thought them to affect the 
queſtion. | te oy | 

IV. Nor is it the queſtion, whether by this Grant to the Plaintiffs the 
King has fettered or confined his prerogative, by putting in a covenant to 
exclude himſelf from granting licences to others of his ſubjeRs to trade 
within the limits of the Plaintiffs Charter; tho' Mr. Williams (always a 
friend to the King's prerogative), in tenderneſs and care thereof, ſeemed to 
be ſurprized by the inconſiderate extravagancy of the Grant; and would 
have us believe, that he was afflicted with the diſmal conſequences that 
muſt neceſſarily enſue by the King's parting with ſo great a prerogative ; 
General, and the reſt of his Counſel, by having a greater regard to the 
Eaſt-India Company for the ſake of their money, than they had to the 
King in diſcharge of their duty. To acquit them and us, therefore, of that 


now before us, the King may grant licences to any of his 2 to trade 
to the Eaff-Indies, notwithſtanding the Charter, or any article, clauſe or 
condition therein contained, to the contrary ; and notwithſtanding any 
caution or advertiſement, that in his argument he gave to the King, orhis 
reflection that he made upon his Counſel, either for their ignorance or 
haſty inadvertency in the paſting of that Grant. And I am the rather in- 
duced to be of that perſuaſion, for that the moſt learned of our profeſſion, 
whoſe opinions have been quoted by him and others that have argued on 
the Defendant's fide, were then of the King's Counſel, and were privy to, 
and adviſed both theſe Letters Patent, and all others of the like nature, 
that have been granted for theſe hundred years laſt paſt. I therefore think 
fit to ſay, 1 believe Mr. Attorney- General, and the reſt of the King's 


Counſel, have diſcharged their duty as well to the King, by maintaining of 


this Grant, as Mr. Villiams has in this inſtance manifeſted his loyalty, 
by endeavouring to deſtroy it. In fhort therefore, as I ſaid before, every 
clauſe in this Charter is not to be maintained, and therefore is not to affect 
the queſtion now to be determined, | | 
V. Whereas it has been objected, that though upon the pleadings it is 
agreed, that the Defendant never was a member of the Eaſt- India Company, 
nor had any licence from them to trade to the Indies, yet he might have a 
licence from the King ; which, as I conceive, the King is not debarred ta 
rant by any clauſe in the Letters Patent ; yet I am of opinion, that if the 
Defendant had any ſuch licence, it ought to have been ſhewn on his part ; 
which not being done, it ought to be taken by us, as I believe the truth 
of the fact is, the Defendant never had any ſuch licence. 
VI. It was obſerved, that the Plaintiffs in their declaration had alledged, 
that this trade could not be managed but per hujuſmodi Corpus Corporatum ; 
and by this means they had excluded the King from conſtituting any more 
Companies to trade within their limits, tho' perhaps the advantage of this 
Kingdom might hereafter require it. Nay, tho' the Indians might deſire a 
further treaty of commerce, or that the trade of theſe places might require 
more Companies to be erected; yet ſay they, this Grant hath made the 
Plaintiffs a mere Republick, and thereby has altered the conſtitution of 
England, in the management of trade by Commonwealths, by placing it 
in Companies, who (were they independent upon the Crown) are truly 
ſo called. Yet in as much as I did before obſerve, that the King is not by 
this Grant either excluded from making any new treaties with the Indians, 


ſo I am of opinion that that objection alſo does not affect the queſtion now 
to be determined: and for that reaſon, amongſt others, I thought it not 
improper to mention that Clauſe in the Charter that was omitted at the 
Bar, which the King has annexed as a condition to his Grant ; that if it 
ſhould hereafter appear to his Majeſty or his ſucceſſors, that that Grant, or 
the continuance thereof, in the whole ur in any part, ſhould not be profita= 
ble to his Majeſty, his heirs and ſucceſſors, or to this Realm; that after three 
years warning by warrant, under the King's ſeal or ſign manual, it ſhould be 
made utterly void. So that it appearing that the King hath neither diveſted 
himſelf of the power, nor at the time of the Grant did deſign to be prevented, 
to ſhew his inclination for the promoting of the adyantage of Kineton 


In the debate of this caſe, at the Bar, there were ſeveral matters dif. 


has given himſelf ſcope enough to obviate all thoſe emergencies, Yet 
2 | by 


and that either by the advice, conſent, or the inadvertency of his yo rag th ' 
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I. At this time I conceive, therefore, that whether the K ing may pro- 


| 


\ 


dilemma, I am of opinion, though it makes nothing to the queſtion that is 


or from NN any Corporations, or granting any other licences to any of 
the reſt of his ſubjects, notwithſtanding any of the clauſes in the Charter; 
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an The firſt and great point in this cauſe, is, Whether this Grant of the 


of this Nation: but by the Law I do not only mean the cuſtomary Com- 


can at this day uſe two trades; i. e. a Carpenter cannot ule the trade of a 


principle. For he by his interloping has been the firſt ſubje that within 

this Kingdom; for near an hundred years laſt paſt, hath in Veftminfler-hall 

lickly oppoſed himſelf againft the King's undoubted prerogative in the 
rant now before us : and 1 hope, by this example, the reſt of his Majeſ- 
9 3 ſubjeQs' will be deterred from the like diſobedience. 

Fhere were ſome other ſuperfluous objections made againſt the clauſes in 
the Charter, and againſt the formality of the pleadings, which I think not 
neceſſary to remember; and therefore having thus premiſed, I ſhall now 
deſcend to thoſe points I think only material in this cauſe. 


ſole trade to the [ndizs, tothe Za/t-Tndra Company, excluſive of all others, be 
a good grant in Law or not? And Tam of opinion it is. And by the way, 
I cannot but make the ſame remark in this caſe, as my Lord Chief-Baron 
Fleming made in the great caſe of Bates in the Exchequer, Lane, f. 27. that 
it is a great grace and eminent act of condeſcenſion in the King to this De- 
fendant, that he does permit this great point of his prerogative to be diſput- 
ed in Ieſiminfler-hall ; but by this he does ſufficiently ſignify to all his 
ſubjects, that he will perſiſt in nothing, tho” it ſeem never ſo much for his 
advantage, but according to the Laws of the Land. I ſhall therefore endea- 
voùr to make it appear, that he is inveſted with-this prerogative by the Law 


mon Law or Statutes of this Realm, which are native and peculiar to this 
Nation, which, as Mr. Attorney well obſerved, are not adapted to this pur- 
poſe; but ſuch other Laws alſo as be common to other Nations, as well as 
ours, and have been received and uſed time out of mind, by the King and 
People of England in divers cafes, and by ſuch ancient uſage are become 
the Laws of England in thaſe caſes ; namely, the general Laws of Na- 
tions, the Lew-Mirchent, the Imperial or Civil Law; every of which 
Laws, ſo far forth as the fame have been receiv'd and us'd in England time 
out of mind, may be properly ſaid to be Laws of England. | 

And for the better communicating my thoughts upon this ſubject, I 
will proceed by theſe ſteps : | 

1. I will very briefly conſider of the inland trade within this Kingdom, 
and the foreign trade with other Nations; and therein obſerve, that the 
King's prerogative is concerned in both, and that there is a great difference 
between both, allow'd by the Municipal Laws of this Kingdom. 

2. I ſhall ſhew that the liberty of foreign trade may be reſtrain'd. 

3. That foreign trade and chinineres being introduc'd by the Law of 
Nations, ought to be govern'd and judg'd according to thoſe law“. 

4. That by the Laws of Nations, the regulation and reftraint of trade 
and commerce is reckon'd inter Juris Regalia ; i. e. the prerogative of the 
ſupreme Magiſtrate. | 

5. That tho” by the Laws of this Land, and by the Laws of all other 
Nations, Monopolies are prohibited, yet Societies to trade, ſuch as the 
Plaintiffs, to certain places excluſive of others, are no Monopolies by the 
Laws of this Land, but are allow'd to be erected both here, and in other 
countries, and are ſtrengthen'd by the uſage and practice of both in all times. 

6. I ſhall ſhew the authorities that are extant in our Books, together 
with precedents, and reaſons both publick and politick ; for, as my Lord 
Fleming ſays, that ſuch reaſons are good directions for our judgment in ſuch 
caſes as theſe, being demonſtrations of the courſe of antiquity ; and there- 
in alſo obſerve the neceſſity and advantage of ſuch Societies, and by the 
way endeavour to anſwer the ſeveral Acts of Parliament, precedents and 
authorities, with all other the objections that have been made againſt my 
concluſion. | 

Firſt, then, to conſider the difference between the inland and the foreign 
trade allow'd of in our Books, and that the King's prerogative doth affect 
both. As to ManufaQtures, under which all ſorts of Artificers are con- 
cern'd, I think they remain with the moſt liberty by the Common Law; 
and as Mr. Attorney obſerv'd, the publick weal is little concern'd therein, 
only to preſerve every one in the quiet enjoyment of the fruits of his own 
labour and induſtry, yet even in that the King's prerogative hath not been 
totally excluded: for as it is taken notice of in our Books, all things that 
are at this day enjoy'd by cuſtom or preſcription, had their commencement 
by royal Grant; and by that means no Artificer within the City of London 


Feyner, or a Bricklayer of a Plaiſterer. 

2. Asto the trade of merchandize or inland commerce, generally ſpeak- 
Ing, it had the next freedom by the Common Law, but was ſubject never- 
theleſs to be limited or reſtrain'd by the King's prerogative in ſeveral par- 
ticulars ; as for inſtance, to prevent all foreſtalling and ingroſſing. So Mr. 
Attorney did well obſerve, that numbers of people could not meet to traf- 
fick or merchandize, without being in danger of being puniſh'd as unlaw- 
ful aſſemblies: the Crown therefore granted the liberties cf Fairs and 
Markets, for the ſake of commerce andt rade; all which did oriz ly pro- 
ceed from the Crown, and therefore by abuſing thoſe liberties m til be 
forfeited to the Crown; and paſſing by all other inſtances, I ſhal: only in- 
ſtance one taken notice of in our Bocks, which well conſider'd may go a 
great way in the caſe at the Bar. Regiſter, fol. 107. the King grants to 
the Abbot of Meſiminſter and his ſueceſſors, that they ſhould hold a Fair 
at Weftminſter thirty odd days together, with a prohibition that no man 
ſhould buy or fell within ſeven miles of that Fair during that time; and 
the King does there command the Sheriffs of London by his. writ to ſeize 
the body of an inhabitant of Salisbury, for ſelling cloths in London within 
the time of the Fair. Now here is a Charter granted to a particular per- 
ſon excluſive of others, for a time ſubject to more objections than the Char- 
ter now in queſtion, yet approved of by our Books. Hence it came that 
Corporations were erected, and trade confined to places and perſons ex- 
eluſive of others, for all ſuch came originally from the Crown: And as I 
ſaid before in the caſe of Fairs, ſo I may now ſay in the caſe of Corpora- 
tions, that tho' they claim liberties and privileges by preſcription, yet theſe 
originally proceeded from the Crown, and are therefore forfeitable to the 
Crown: an eminent inftance hereof is that caſe of the City of London, for | 


36. The Great Caſe of Monopolies. 
by the way T'cannot but obſerve that Mr. 7/7/iams, to ſhew his dillike taa 
monwealth, declared it to be abſolutely oppoſite to the intereſt of a 
Angle perſon; but che ſingle perſon be concern'd himſelf for, was not the 
King and his prerogative, but his Client the Defendant, and his trade; 
who tho) I cannot in propriety of ſpecch call a Commonwealth, yet I can- 
ndt but think this 8 of bis feems to proceed from a Republican 


— — 
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rliame dgment of this Court, their li- 
berties and franchiſes were ſeized into the King's hands; and therefore rema n 


as a Vill to all intents and purpoſes, till his Majeſty thall be pleaſed of his 


in Corporations, Markets, or Fairs, which all proceed from the Crown, 
does plainly evince that the King's prerogative has a more immediate in- 
fluence over dealings in merchandizes, than it has over other mechanick 
crafts and myſteries : and that, as Mr. Attorney did well ob;erve, to pie- 
vent frauds, deceits, and other abuſes either in weight, meaſures, or other- 
wiſe, which would certainly interrupt ſuch commerce. But our Law gocs 


dize and foreign, and allows a different way of determining controverſies 


decide ſuch controverſies. Decimo tertio H. IV. fol. 19. a complaint made 


was moved in that caſe, that the matter might be determined at the Com- 
mon Law : but the Lord-Chancellor ſaid, that the ſuit being brought by 
a Merchant, who is not bound to ſue according to the Common Law, to 
have his cauſe tried by twelve men, and to obſerve the other ſolemnities 
of our Law; but ſhall ſue in Chancery according to the Law of Nature, 
which is the Univerſal Law of the World. And it is in that caſe agreed 
by all the "ng nog if foreign merchandize were ſtol'n or waifed, the 
could not 

of the Common Law, as waifs and ſtrays : which ſhews plainly there is a 
difference in the conſideration of our Law, between foreign merchandizes 


Chants be partners in merchandizes, one ſhall have an action of accompt 
againſt the other, ſecundum Legem Mercatoriam, ſays the Regi/ter, fol. 135. 
and F. N. B. 117. D. And yet by the ruie of the Common Law, if 
two men be jointly poſſeſſed of oth 

the one cannot bring an action of account againſt the other; if one of the 
Merchants die, the Executor may bring his account againſt the ſurviyor 
for his moiety, Reg. 135. F. N. . 177. But if it were a copartnerſhip 


of the Common Law. 

In an action of Debt upon a ſimple Contract, the Defendant may wage 
his Law; but it is otherwiſe in a Contract about Merchandize, in Lanes 
Reports, Bates's Caſe agreed, Reg. 260. 4. at Common Law, the goods cf 


his goods, here an action of treſpaſs will lie: But if a 
be taken upon or beyond the Seas, there muſt be a Writ of Repfizal 
to obtain ſatisfaQtion ; the Parl. Roll. 3 Ed. I. M. 19. in Archiv: Tur- 
ris Londini, where the Bailiffs of Southampton are commanded by Writ, 
guod omnes Mercatores Leodienſes ad partes Anglia accidentes per bona & ca- 
tella ſua diſtringantur ſecundum Legem Mercatoriam & Conſuetudinem Regni, 
ad why Ng Mercatoribus Florentinis, &c. Where, by the way, ob- 
ſerve, that Lex Mercatoria, which differs from the ordinary Common Law, 


reign merchandizes and trades differ from others in the eye of Law, even 
by the allowance of Common Law.itſelf. 85 


covery of debts contracted for merchandizes, as the Statute of Aon Bur- 
nel, the Statute de Mercatoribus, and the Statute Viceſimo Septim. Ed. III. 


the Party ſhall be arreſted, and ſpeedy and rea 
from day to day, and from hour to hour, according to the Law- Merchant, and 
not at the Common Law. So the Statute for erecting the Court of In- 


mination according to the Law of Merchants ; and therefore hath order- 
ed the Judge of the Admiralty Court always to preſide in thoſe Commil- 
fions. By all which I think I may fairly conclude, there is a great dif- 
ference allowed of, between the inland and foreign commerce, and 
that, | 

2. I ſhall endeavour to prove, that the liberty of foreign trade may le 
reſtrained. | | 

And here I muſt premiſe, that as at firſt all things were promiſcuouſly 
common and undivided to all, ſo the free exerciſe of this univerſal right, 
was then inſtead of property; but as ſoon as the number of men increaied, 
and they found by experience the inconveniency of holding al} things in 
common, things were reduced into property by agreement and compact ; 
either expreſs, as by partition; or implied, by premier Occupan y. Toy 

After this Government was eſtabliſhed, and laws were made, even for 
the ordering thoſe things to which no man had any right; as for example, 
deſerts, places uninhabited, iſlands in the ſeas, wild beaſts, fiſhes, and 
birds; the former were uſually gained and diſpoſed of by him that had 
the ſovereignty over the People; the latter, by him that had the domini« 
over the Lands and Waters, who might forbid others from hunting, fiſh- 
ing, &c. 


ed or gained by any of their ſubjects, and may do for the future, in caſe 
any other be diſcovered and acquired. For tho' the laws of Nations can 
command nothing which the law of Nature forbids, yet they may bound 
and circumſcribe that which the Law of Nature leaves free, and forbid 
that which naturally may be lawful. Now to apply this to our preſent 
purpoſe of trade and commerce, Mr. WÄilliams quoted that common ſay- 
ing, Commercia debent efſe libera; from whence he iufers, that by the Jaw of 
Nati and Nations, the ſea and trade, and traffic ought to be free as the 
air; and for that he has cited Grotius de Jure Belli ac Paris, cap. 4.  Wel- 
ds Abridgm. of the Sea-laws, in his Epiſtle to the Lord Admiral; 
Grotius de Mari libero, where helſays, Mare & Littora Maris Fure Gentiu n 
ſunt communia. Britton, cap. 33. De purchaſ. le Mere & li air ſunt thor t 
Common; SirFohn Burrough his Sovereignty of the Seas; Baldus de rerum Da- 
minis. But I think none of thoſe Books can warrant his concluſion; for ſure! y 


that expreſſion, Commercia ſunt libera, cannot poſſibly be underſtood i 50 a 
Aa liter 


& 


that ariſe thereupon ; the Common Law and Statutes of this Realm, al- 
lowing the Law-Merchant, which is part of the Law of Nations, ſhould 


to the King and Council of ſome goods taken away from a Merchant; it 


ſeized, as other Engliſh merchandizes might be by the Rule 


for other goods, it would ſurvive per jus accreſcendi, according to the rules 


is ſaid to be Conſuetuds regni Angliæ; by which we may obſerve, that fo- 


Several Acts of Parliament have been alſo made for the more ſpecdy re- 


ſurance, deſigned for the ſpeedy caſe of Merchants, has left the deter- 


| abuſing their liberties, which they claimed by preſeriptioll, confirmed by | 
divers Charters and Acts of Parliament; by) ads! 
CN 


bounty to reſtore them. Now that the inland traffick is moſt concern'd, either 


yet a ſtep further, and allows further difference between inland merchan- 


that croſs the ſeas, and other inland goods and commodities. If two Mer- 


er goods, which are no merchun lize, 


Eccleſiaſtical Perſons were excuſed from toll ; but ſays the writ, Dum ta- 

men Merchandizas aliquas non exercitat de iiſdem. It ſhews, that then 

they fall under another conſideration. If one man wrongs another man of 
M erchant's Goods 


= 


cap. 2. amongſt other things it is enacted, Tet for merchandizes taken away, * 
ly Proceſs ſhall be againſt him 


And in virtue of this univerſal Law, his Majeſty and his Predeceſſors have 2 
always diſpoſed of the ſeveral Plantations abroad, that have been diſcover- 
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> literal ſenſe, That every man in hr hp ws ſhould be at liberty to trade; ¶ there might be-uniform Judgments given there to all other Nations in the 
ow 


World, in cauſes relating to commerce, navigation and the like. And in as 
much as the Common and Statute Laws oſthis Realm ate too ſtrait and 
narrow to govern and decide differences ariſing About foreign ecommerce; 
and can never be thought to bear any ſort of proportion to the univerſal. | 
Law of all Nations, as the intereſts of all foreign trade do neceſſitate them 
to contend for; it will become us that are Judges in ee, fot 
the better determining this caſe, to obſerve the methods uſed by our Pre- 
3 in determining ſuch like cauſes, and take notice of the law of 
ations, ; | | 1 1 Nie 
The Common Law, by the ſeveral authorities I cited before, takes no- 
tice of the Law - Merchant; and as the Book of Ed. IV. before cited, ſays 
it is part of the Law of Nations, and leaves the determination to be ac- 
cording to that Law; the ſeveral Acts of Parliament I before cited, make 
a particular proviſion, that matters of this nature ſhould be determined 
according to the Law- Merchant, which is part of the Law of Nature and 
Nations; and is univerſal, and one and the ſame in all Countries in the 
World. And therefore Cicero ſpeaking of this Law, ſays, Non erit alia 
Lex Rome, alia Athenis, alia nunc, alia paſtbac; ſed & inter omnes gentes & 
omni tempore una eademgue Lex obtinebit. And I the rather thought myſelf 
obliged, more induſtriouſly to ſearch into the Law of Nations, the better 
to enable me to give judgment in this caſe; the conſequence-whereof will 
affect the King's ſubjects in all parts of the World; and I was minded | 
thereof, particularly, by my Lord Chief Baron Fleming, in the giving / | 
Judgment of the great caſe of Bates, about the impoſition upon currants, 
Lane, fel. 27. and does not only affirm it as neceſſary, but the common | 
practices of all Judges, in all Ages. | | 
1 


either in what commodities, or t at place, or at what time ſoever he | 
ſhall think fit. For 1 took it to be granted by all that argued for the De- 
fendant, that trade and commerce muſt be ſubject to ſome laws; and Gro"? 
| tins, in his book de Mari Ibero, propoſes this main deſign, to provey that 
any one. Nation had not power to hinder another Nation from free-com- 
merce; and that the Spaniards therefore had no right to prohibit the Dutch 
from trading into ſuch parts of the Indies, whereof the Spaniards were not 
poſſeſſed, upon pretence that they had the dominion of thoſe ſeas: Inier 
nos & Hiſpanos, ſays he, hæc controverſio eft, fitne immenſum & vaſtum Mare 
regni unins nec maritimi arceſſis? Populine unguam jus ſit volentes populos pro- 
hibere ne vendant; ne per mutent, ne denique commeent inter ſeſe. And for the 
benefit of his Countrymen he doth therefore aſſert, /icere curvis genti quamvis 
alteram adite, cumgue'ea negotiare; which, taking that to be true, which 
by the law of Nations is certainly otherwiſe, yet nothing can be inferred 
from thence, but only the queſtion of commerce hetween one Nation and 
another. And how that was before leagues and treaties were made, little 
may perhaps be found, as Mr. Attorney well obſerved, beſides the laws of 
hoſhitality, which do not give any demandable right; but ſurely Grotius 
there hath no particular els to particular ſubjects of this or any other 
Nation, how far the ſupreme power of any Nation may erect a ſociety of 
trade to a certain place, and for certain commodities, excluſive of all other | 
ſubjects of their own. pi | bs 
And that plainly appears, both from the ſcope of his Book, as alſo for 
that for ſeveral years, both before and at the time of publiſhing that Trea- 
tiſe, the Dutch Eaſt- India Company was eſtabliſhed ; which I ſhall have 
farther occaſion to diſcourſe of by-and-bye. | 
As for Wilunid's Epiſtle, I have ſeldom obſerved that Epiſtles have been 
cited in [/:Amin/ter-hall as authorities: Yet ſuppoſing it to be ſo, That 
all loyal ſubjects ſhall have their Petitions granted to ſafety and ſecurity in 
their trade; | ſuppoſe Meliood little dreamt of Interlopers, when he talk'd 
of loyal ſubjects: if it can be meant only of ſuch who ma trade by Law, 
that is to beg the queſtion in reſpect of the Plaintiff and Defendant. As 
to that of Britton, That the ſea is common, it is anſwer'd by what hath 
been ſaid before; and //elword, pag. 66. ſays, That by Commune or Pub- 
licum, is meant, a thing common for. the uſe of any one ſort of People, 
according to that Saying, Roma Communis Patria «ft, but not for all of all 
Nations; J/elwod, pag. 6b. That paſſage of Burrough is only obſerved to 
prove the King's prerogative within the four ſeas z and though Mr. Wil. 


Do not we leave the determination of Eccleſiaſtical cauſes. to be decided 
according to the Eccleſiaſtical Laws; foreign matters, matters of naviga- 
tion, leagues, truces, embaſſies; nay even in the caſe at the Bar, the ſtop- 
ping of the Defendant's Ship by an Admiralty Proceſs, was left, by the 
opinion of all this Court, and afterwards by the Courts of Common Pleas 
and Ex-hequer, to be decided in the Admiralty; and by virtue of a proceſs 
out of that Court, Lis Ship is detained to this day. And as I ſaid, that 
Court proceeds according to the Law of Nations, and the matters before 
ſpecified are not to be controuled by the rules of the Common Law. 

And if cuſtoms make a Law, then the cuſtom of Nations is ſurely the 
Law of Nations; which brings me to my next particular, which is the " 
main thing upon which this cauſe will turn, | 


liams would have inſinuated, as if the Sturgeons and other great fiſh, and Therefore, '47hly, I conceive, that both by the Law of Nations, and « 
wrecks, and the like, had come to the King by the Stat. of 17 E. III. by the Common Law of England, the regulation, reſtraint and govern- ſt 
c. 2. that Act was but a declaration of the Common Law; for he had it | ment of foreign trade and commerce, is reckoned inter Jura Regalia, i.e. 1 
by the right of his prerogative; Pletuden's Commentaries, in the caſe of is in the power of the King: and tis his undoubted prerogative, and is te 
Mines; Cole 5. Sir Henry Contable's caſe; theſe things were veſted in the | not abridged or controuled, by any Act of Parliament now in force. ac 
King by his prerogative by the Common Law. Yet I cannot but ob- This queſtion is not concerning the conſequences of this power, or any ol 
ſerve, that the Treatiſe of Mare Liberum, on which Mr. Williams ſo much | inconveniencies that may happen thereupon becauſe upon inconvenien- 
relies, was craftily writ, to overthrow the King's prerogative in that be- cies ariſing, the King is to be ſupplicated to redreſs them: which I ſhall of 
neficial part thereof, relating to the fiſhing on the Angliſb coaſts; and con- farther take notice of, when I come to anſwer the particular objections je 
tains a plain Proclamation for all perſons of any Nation, indifferently to | made againſt this Grant. rt e ed 
fiſh in all kinds of ſeas; for, ſays cap. 5. fel. 10. Due autem navigationis Commerctorum Jura ſunt privilegiata, ac non niſi us conceſſa qui exercen- th 
eadem Piſcatus habenda eft ratio, ut communis maneat omnibus. And here- | dorum Mercatorum licentiam Principis indultu & authoritate meruerunt, is the 8⁰ 
in tho' Mr. Williams intends to make good the premiſſes, I preſume that | very expreſs Text of the Civil Law ; and fo is Carpaouius, Conſt. u. 5, B.- pr 
Mr. Pellexfen, that argued on the ſame ſide, has a greater concern for his | dinus de Republica, lib. 1. c. 7. ſays, Due tametſi Jure Gentium eſſe videan- ha 
friends in the Mei, than to join with him to make good that concluſion. | tur prohibere, tametſi ſæpe a Principibus videmus. And in c. 6. quoted by he 
And before I go off from this point, I think it not amiſs, the better toclear | Mr. Attorney, That the Laws of Commerce are contained in the parti-- _y 
the way to my concluſions, to give ſome inſtances wherein other Nations, | cular compacts and agreements of Princes and People. So Salmaſus, pag. Er 
as well as our own, have not only e it legal, but neceſſary for their 236. Mercatura eft res indifferens, in qua Magiſiratus vel in vetando wel de 
ſeveral publick advantages, to put reſtrictions upon trade, and did not | permittendo ſuam pro Commodo Reipublice poteſi imponere authoritatem. 80 the 
think it injurious to natural equity, and the freedom of mankind, ſo much | Carpzovius, a famous German Lawyer, in his deciſions, J. deciſ. x05. oy 
difcourſed of on the other ſide. To give ſome few inſtances; Videmus N. 13, & 14. Exempla haud rara ſunt, ubi Privilegio & Edicts Principis of 
Jura Commercisrum, ſays Bodin de Repub. lib. 1. cap. 7. non ſolum omnibus | commercia ad certas perſonas' certave loca reſtringere videmus. Theſe Rules YO 
populorum principumgque inter ſe conventis, verum etiam ſingularum Statutis, and Principles, aſſerted to be the Laws of Nations, agree with the Prin- vw 
&c. And after he has enumerated the compacts for trade between the | ciples of our Laws. Mr. Attorney, in his argument in this cauſe, cited be! 
Pope and the Venetians, between the citizens of the Hans Towns, and the | many Records and Precedents to make good this aſſertion; which I think _ 
Kings of England, France, and Spain, and ſeveral other Countries; I, | he did with great clearneſs. I therefore will content myſelf with as few a | 
ſays he, inter ſe Commercium muitis modis perſonarum, mercium, locorum, | of them as I can; and only remind you of ſuch as I think abſolutely ne- a hi 
temporum atque ci alia ratione coarftarunt. So is Marguardus, fel. 155. ceſſary to make good my aſſertion, which I will do by theſe ſteps. I con- lea 
and Buchanan in his th Book de Rebus Scotig; and in all Countries, the | ceive the King had an abſolute power to forbid foreigners, whether Mer- ſhig 
importation and exportation of ſome commodities are prohibited, as falt | chants or others, from coming within his dominions, both in times of and 
from France, horſes from other Countries, wool from hence. In whom- | war and in times of peace, according to his royal Will and Pleaſure ; and Mr 
ſoever that power of reſtraint does remain, the power of licenſing ſome, | therefore gave ſaſe- conducts to Merchants-Strangers, to come in, in all him 
and reſtraining of others, ſurely does alſo remain by parity of reaſon ; but | ages, and at his pleaſure commanded them out again, by his Proclamation ab 
of that more by and bye. And as Mr. Attorney did truly obſerve, upon | or Order of Council; of which there is no King's reign without many py 
peruſal of the Statutes that are now in print relating to trade, the Parlia- | inſtances. And the Statute of Mag. Chart. c. 30. ſo much inſiſted on by afl 
ments have in all ages, even to this King's reign, ſince his reſtoration, | the Defendant's Counſel, is but a general ſafe- conduct; Omnes grower by be « 
thought fit to make more laws to prohibit foreign trade, than to increaſe | ni/i public? ante probibiti fuerint, habeant ſalvum & ſecurum conductum, &c. * 
it; as looking upon it more advantageous to the common weal. And thus | Where by the way I muſt obſerve, that Mercatores, ſays my Lord Coke, + 5 Ant 
having obſerved that other Nations, as well as we, have not only thought | in his Comment upon the Chapter, is only intended of Merchant-Stran- 7 Rieu 
| it legal, but neceſſary, to make laws for the reſtraint of trade ; and there- | gers; for I cannot find, that in thoſe days any of the ſubjects of this 7 fras 
by thought they did no injuſtice to the liberty of mankind : Kingdom did apply themſelves to foreign trade; or at leaſt the trade wot} | Fore 
v3 proceed to the next ſtep, I ſhall therefore, thirdly, endeavour to | not fo conſiderable, as to be taken notice of in any Book of Record that * —.— 
prove, that foreign trade and commerce, being introduced by the Laws of can meet with. And before the making of that Statute, my Lord Cole, =_ 
Nations, ought to be governed and adjudged according to thoſe Laws; | 2 Inft. fol. 57. does agree, that the King might, and did prohibit Aras bl that 
and J do not know of :iny Statute or Book of the Common Law now in | gers at his pleaſure : But he conceives, and, with great reſpect be it ſpoken 1 
print, that doth oppoſe this affertion. Cote 3 nt. fol. 181. in the margin, to his memory, I think without any colour of reaſon, would make theſe * 
cited by the Defendant's Counſel at the Bar: Commercium, ſays he, Jure | words, niſi public probibeantur, to intend only a prohibition by Parlia- as 
Gentium e/ſe debet ; nay, it is the expreſs text of Law, ex Jure Gentium | ment; and his reaſon is, for that it concerns the whole Realm. Now did bo. 7 
A Commercia ſunt inflituta : which being laid down as undeniably true, and | the coming in of ſtrangers concern the Realm after making of the Act = 
[ lo admitted to be by the Defendant's Counſel; I would infer from | more than it did before? Surely no. Doth not the power of making war ies 
thence, ſince commerce and traffick are founded upon the Law of Nations | and peace, abſolutely belong to the King by his prerogative? And is not * 
by the natural reaſons of things, all controverſies ariſing about the ſame, that of publick concern to the Kingdom? And is not the prohibition of TY 
ſhall be determined by the ſame Laws, eſpecially where there is no poſi- | ſtrangers a natural dependant upon that prerogative ? If the word public? as! 
tive and expreſs Law in that Country where ſuch controverſies do ariſe, | there had been out, there had been no colour for that conceit; and * þ 
toxdetermine them by: and Mr. Williams ſeems to allow, that there are no | ſurely the King's proclamation will make the matter as publick 26 an. We 
ſuch Laws in this Kingdom ; for he thinks that the controverſy now before Act of Parliament can do: nay, and | may ſay more, for Acts of Parlia- 2 , 
us, is not to be decided but by Parliament. > Eg ment anciently were made publick by Proclamation z for in our Books ahh 
All other Nations have governed themſelves by this principle ; and up- we have many inſtances of Writs directed to. Sheriffs of Counties, 
on this ground ſtands the Court of Admiralty in this Kingdom, viz. That | to cauſe Acts of Parliament to be publiſhed by Proclamation ; and fo * x 
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was the conſtant and ancient uſage: Arid is it not more natural for 
48 that are abroad, to take notice of the King's publick Edicts, 
which are known to be of great importance in all Countries, more than 
they would of an Act of Parliament that affects the King's own dominions 
only? Beſides, it appears more impertinent, if you turn thoſe words into 
+ Promſo; and then it will amount to no more in plain Engliþ than this, 


ded that this Law fhall continue, except it be hereafter repealed ; which 
"4 


ridiculous. 


ſurely would be ve | 70 
Mr. Attorney and Mr. Sollicitor both, in their arguments, quoted 


| Print Records and Precedents, where the King, in all times after the 


making of that Act, did prohibit ſtrangers from coming in, and did 
command them out when they were here, at pleaſure. I ſhall not trouble 
you with the repetition of the Records, for they were many; nay, the King, 
when Acts of Parliament had prohibited, did grant ſafe- conduct; and: of 
that ſort, in Rolls Prerogative, 186. you will find ſeveral inſtances ; and 
in the ſeveral Acts of Parliament cited by Mr. Attorney, to confirm the 
King's prerogative, as to ſafe conducts, it doth appear. Syderfin. fol. 441. 
it is ſaid, that the King by the Common Law, might prohibit the impor- 
tation of foreign goods; and whoever acted againſt ſuch Prohibition, 
forſeited his Ship. | | 

The King might prohibit any of his ſubjects from going beyond the 
ſeas at pleaſure, and recal them again as he thought fit; and that, as I 
have ſaid before, without giving any reaſon. The Books of Fitzherbert's 
M. B. and Reygifter, before recited, make this evident. Mr. Attorney 
indeed cited many inſtances wherein the Kings had made uſe of their 
prerogatives, as 7 Ed. II. MH. 10. Quadrageſimo Ed. III. M. * Stat. 5 R. 

„. which confirms it, 3 In/. 179. Viceſimo quinto Ed. III. M. 10. 
with many more “; and indeed I think it was not denied, but that after 
a Prohibition, it was an offence admitted of by the Deiendant's Counſel for 
any ſubjects to go beyond the ſeas, Dy. 165 & 296. agrees it. 

And that is ſyfficient for the preſent purpoſe, there being a Prohibition 
in the Charter in queſtion, to all perſons that are not there mentioned. 
What influence the King's prerogative muſt neceſſarily have upon foreign 
trade and commerce, appears by his frequent granting Letters of Mart 
and Repriſal: "Theſe are not allowed of by the | Fo ot Nature, Civil or 
Common Law; for thereby no man is bound by another's act, without 
his conſent, but by the general conſent of Nations, humana neceſſitate 
cxigente.' The King only has the power of making leagues and truces 
with foreign Princes, upon which only all foreign trade does depend ; 
and thoſe leagues are made upon ſuch terms and conditions, and under 
ſuch limitations, as both Princes think fit: Many inſtances to this purpoſe 
were alſo cited by Mr. Attorney, to which I refer myſelf; and the dif- 
ferences that ariſe from Merchants beyond the ſeas, are to be determined 
according to thoſe leagues, and cannot be decided by the municipal laws 
of this Realm, which cannot be put in execution in foreign parts. 

Fourthly, The King is abſolutely Maſter of War and Peace; which he 
could not be, in caſe he had not a power to lay reſtraint upon his own ſub- 
jets in relation to foreign commerce; ſince eo ipſo, that war is proclaim- 
ed, all publick commerce is prohibited: and the Counſel] that argued for, 
the Defendant, admitted, That the King might prohibit his ſubjects to 
go or trade beyond the ſeas in caſes of wars or plagues. How ſtrangely 
prepoſterous then would it be for a man to imagine, that the King ſhould 
have an abſolute power of War and Peace, and yet be denied the means to 
preſerve the one, and prevent the other ! Is not that therefore the great 
reaſon why the King is at ſo great expence in maintaining Ambaſſadors and 
Envoys in all the tradin 
be in a perpetual ſtate of War? Would it not be monſtrous, that when 
the King is entered into league with any ſovereign Prince, in a matter of 
trade very advantageous to his People, to have it in the power of any one 
of his ſubjects to deſtroy it? As for inſtance, ſuppoſe a league between 
our King and the Emperor of Morrocco, for a trade to Tangier, were made 
upon condition, That no Engliſb Ship coming there for commerce, ſhould 
be above a hundred ton, and a fleet of merchant ſhips within that condi- 
tion, were in Port at Tangier; and Mr. Sandys, with the ſame obſtinacy 
as he ſeems to appear in this caſe, ſhould have gone with a Ship of above 
a hundred ton to Tangier; that would have been an abſolute breach of the 
league; we ſhould have been immediately in a ſtate of war, the merchant- 
ſhips and goods abſolutely forfeited to the Emperor by the Law of Nations, 
and they and their families thereby undone, without * remedy, till 
Mr. Sandys ſhould be pleaſed to return into England; and alſo bring with 
him an Eſtate ſufficient to make them a recompence: and then alſo per- 
haps it would be difficult to contrive ſuch an action in our Law, to com- 
pe] Mr. Sandys to do it. Beſides, the King has no other way, if his Am- 
baſladors and Miniſters in foreign parts cannot prevail that right ſhould 
be done to his ſubjects ; or if Mr. Sandys's interloping Ship, and all its 
cargo, had been wrongfully taken away from him by any foreign Prince, 
but by the King's declaring of a War, and compelling them to make re- 
ititution by force; the conſequence whereof will affect more than foreign 
traders, who would be then concerned, both in their perſons and purſes ; 
and it would be very hard for all the King's ſubjects to lie under the bur- 
then and charge, and the profits and advantages accrue only to a few. 
And here, by the way, I think it not improper to take notice of an objection 
that was made by tue defendant's Counſel, of the unreaſonableneſs that the 
King ſhould be entruſted with this prerogative: for as well as he may 
reſtrain perſons trading to the Indies, he may alſo reſtrain them from 
trading into any other part of the World. The very objection ſeems to carry 


an unfavoury, as well as unreaſonable miſtruſt in a tubje& to his Prince. 


For as it is a maxim in our Law, the King cannot be preſumed to do 
wrong; and I am ſure the conſtant practice of our preſent King has not given 
us the leaſt umbrage for ſuch diffidence; and I think I may truly ſay, 
we are as ſafe by our Prince's own natural inclinations, as we can be by 
any law in this particular. The King has the abſolute power of pardon- 
ing all offenders by his inherent prerogative, which an Act of Parliament 
cannot deprive him of, the caſe of murder is a full inſtance of that ; nor 
was that prerogative ever diſputed in any age, tho' never ſo troublefome ; 
faving in that ſingle caſe of the Earl of Danby, and that without any reaſon, 


parts of the World, without which we ſhould 


8 nh 


36. The Great Caſe of Moniopolies. 


one and the ſame age. 
port the neceſſity, as well as the dignity of a Crown, which all good 
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(562) 
that I could ever hear of. Is it therefore to be objected and preſurriedz 
that the King will pardon all the traitors, murtherers and robbers, and 
other felons, and make uſe of his prerogative to let all male factors eſcape ? 

The King is the Fountain of Honour, as well as of Juſtice; arid in 
virtue of that prerogative, may ennoble as many of his ſubjects as he pleaſes; 
and thereby exempt them from arreſts, and other common proceſſes of 
the Law, by means whereof men do more ſpeedily recover their juſt debts; 
and have redreſs for injuries: Is it therefore to be preſumed the King 
will make ſuch a glut of Noblemen, becauſe he may do it? And as this 
is againſt his inclination, ſo certainly it is againſt his intereſt, to make 
ſuch Grants as the defendant's Counſel ſeem to fear ; for it is more for the 
King's benefit than it can be for his ſubjects, the greater the importation 
of foreign commodities is; for from thence ariſe his cuſtoms and impoſi- 
tions, thoſe neceſſary ſupportsof the Crown: and therefore, in ſome ſenſe, 
the King is the only perſon truly concerned in this queſtion ; for this 
land ſupported its Inhabitants in many ages without any foreign trade 
at all, having in it all things neceſſary for the life of man. 

Terra ſuis contenta bonis, non indiga mercis, ſays the Poet. And truly, 
I think, if at this day moſt of the Eaft- India commodities were abſolutely 
prohibited, tho” it might be injurious as to the profit of ſome few traders, it 
would not be fo to the generality of the Inhabitants of this Realm. And 
therefore, as I have offered theſe few inſtances to prove the King ſhould have 
ſuch a prerogative; in the next place I come to ſhew, that the Kings of 
England have exerciſed this their prerogative in all ages: and as the King 
has the power of reſtraint of foreign trade, fo he is the only Judge when 
it is proper to uſe that power, which ſeems plainly to be for the ſame 
reaſon. And 1 think Mr. /#7!/:ams's remark of the difticulty of this cafe, 
that it ſhould neceſſitate the King to call a Parliament to aſſiſt him with 
power to determine this queſtion, is not to be paſſed by without ſome 
obſervation, 

God be praiſed, tis in the King's power to call and diſſolve Parliaments, 
when and how he pleaſes; and he is the only Judge of theſe Ardua Regni, 
that he ſhould think fit to conſult with the Parliament about. And 
Mr. Williams would do well to fave himſelf the trouble of adviling the 
King of what things are fit for him to conſult with his Parliament about, 
till ſuch time as he be thereunto called. But it hath been too much prac« 
tiſed at this and other bars in Veſiminſter-Hall, of late years, to captivate | 
the Lay Gens, by leſſening the power of the King, and advancing, I had 
almoſt ſaid, the prerogative of the People: and from hence comes the 
many miſchiefs to the King's ſubjects in parts abroad, by making the 
power of the King thought ſo inconſiderable; as though he were a mere 
Duke of Venice, being abſolutely dependant upon his Parliament. Would 
it not be mightily for the honour and dignity of the Crown of England, 
think ye, that the Emperor of Fez and 1 or any Prince of the 


remote parts of the World, ſhould be told, That Mr. Sandys, one of the 


King of Great Britain's ſubjects, came into the Emperor's Territories 
againſt his Prince's conſent, and that he had no power to hinder him, unleſs 
he would conſult with all his Nobles, and the Repreſentatives of all his 
common ſubjects, to aſſiſt therein? Would not the Emperor believe 
Sandys to be the greater Prince of the two ? But tho' ſuch fort of declama- 
tions are ſo much for the ſervice of the Crown, and for the honour of the 
Kingdom, as they would have it believed; yet I think they have the ſame 
tendency of duty and ſervice to the King, with ſome other matters that 
of late have happened amongſt us, vi. Some have been ſo concerned, as 
well for the ſafety and ſecurity of his Majeſty's facred Perfon, and to 
make him formidable to his rebellious ſubjects at home, as to defire that 

his Guards might be diſcharged, becauſe it looked as though he deſigned 

to rule by a ſtanding army; and to ſhew their tenderneſs to his ſacred Life, 

would have him removed from the aſſiſtance of evil Councillors, as they 

called them; and put himſelf into the hands of aſſaſſinates, as tho? one 
murdered Prince were not ſufficient to ſatisfy that piece of ſtate- policy in 
And in order that he might have ſufficient to ſup- 


ſubjects are zealous for; ſome, of late, have induſtriouſly endeavoured 
to have prevented him from being able to borrow any money upon the 
credit of any part of his revenue, a privilege that the meaneſt of the per- 
ſons concerned in that queſtion would think themſelves highly injured 
to be debarred of. 

Theſe and the like attempts, if not prevented, will render the King and 
his Government low and deſpicable in all other parts of the World: And 
as for the inſtance between a Denizen and a man naturalized, I think it 
rather makes againſt, than for Mr. Williams's concluſion, as to the main 
queſtion, For tho' the King cannot naturalize a man, and thereby give 
him inheritable blood, as a natural-born ſubject, to inherit lands; yet he 
may make an Alien a Denizen ; and by that means he becomes to have as 
much privilege as any of the King's natural ſubjects hath as to trade and 
commerce, which is the only queſtion now before us: And I eannot help 
being of opinion, that this Kingdom was in greater regard abroad, and 
the Inhabitants thereof more proſperous at home, when the prerogative o 
the Crown was more abſolute than now it is: therefore it is our duty as 
good Judges, as well as good Subjects, to endeavour to ſupport it as much 
as we can by Law. And ſo | proceed to mention ſome precedents and 
authorities, whereby the Kings of England have in all ages exerciſed this 
part of their prerogative, of reſtraining, diſpoſing, and ordering matters 
of commerce and foreign trade, by Royal Licences, Charters, and Dit- 
penſations. : 

And herein I ſhall content myſelf with as much brevity as I can, only 
in producing ſome few of thoſe many inſtances, which were with great 
care and A found out by Mr. Attorney, and Mr. Sollicitor; and 
by them ſo learnedly and properly applied to the caſe in queſtion. 

1. Therefore it has been well obſerved, that the Staples, which were the 
common and publick Marts for all Merchants to reſort to, were firſt erect- 
ed by the King's prerogative, without any Act of Parliament; as it doth 
plainly appear by the ſeveral Acts of Parliament mentioned at the Bar, 
either for ſetting the places, or enlarging the commodities that were 
permitted to be brought to the Staple; for ſurely in all times, when 


« Rolls Abr. 2. fo. 214. The Commons pray leave to export and import foreign Goods at their pleaſure, except Goods of the Staple, notwithſtanding any Proclamation to 


the contrary. Rg. Le Ray voet gſtre adciſe par fon Counſel, 
Vol. VII, 
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the Staple was fixed in the Dominions of any other Prince, 4 
+ wa which none can make but een Jo inſtance one 
authority for all, the Stat. 2 444. III. cap. g. :expre Y ſays, It 45; 

Trat the Staplts be you the ſeas, and on ibis Jade, ordained by Kings in ii me pat, 
&c, Mr. Attorney and Mr. Sollicitor cited ſeveral Records, and other 
Acts of Parliament, that allow this to be the King's aids way abſolutely ; 


- which I ſhall only name, they having opened the particulars at large, vix. 


Harl. Ralls Abr. fol. 108, 130. Oftava. E. III. num. 20. 


Vice 1 L. III. 
ſrſimꝰ I 17. Prim. R. 2. N. 98. 


2 E. It. cap. 1. 43 E. III. c. 1. 49 E. III. 
ſeveral Staples, but prohibited them from carty ing their ſtaple commo- 


ing che Staple, only inſlicted greater forfeitures upon the perſons offend- 
ing, more than the King by his prerogative did inſlict; but neither added 
to, or diminiſhed any part of the power of the Crown: the truth whereof 
will alfo farther appear by the conſent of the Parliament, plainly declared 


in ſevera] Statutes following, vix. 2 H. V. c. & 2 H.VI.c.4'8 H. VI. 


c. 17 C27. by which, and feveral other inſtances, both by Mr. Sollicitor 


and Mr. Attorney, I do conceiveit does plainly appear, that the Statute 


of 2 Ed. III. c. 9. Mono Ed. III. c. 1. dacim:-quarto Ed. III. c. 2. the Stat. 
of decimo-guinto Ed. III. mentioned in the Defendant's Plea, decimo 8 Ed. III. 
c. 3. Which the Defendant's Counſel have much inſiſted on, for the open - 
ing the liberty of trade only concerned Merchants of the Staples; and 
by the Acts of Parliaments made relating to that trade, ſince particularly 
mentioned by Mr. Attorney, ſtand now repealed. Py 

And tho” the place of the Staple, as well as the commodities, were 
aſcertained by Acts of Parliament, yet the King granted to merchants 
licences to trade elſewhere; which prerogative is allowed of by Acts 


of Parliament, and other authorities in our Books; for inſtance, 


amongſt many others, the Stat. 8 H. VI. 21 22 Hen. VI. chap. 4. 

15 Hen, VI. c. 3. 27 H. VI. c. 1. 1 H. VII. fob 3. A. 13 Ed. IV. 
Fol. 3. J. 5 KE. IV. 33. 5 a 12 

And as the King, before thoſe Acts of Parliament mentioned, ordered 
the merchandizes of the Staple; ſo all other foreign trade, not taken 
notice of by Acts of Parliament, were begun and abſolutely diſpoſed of by 
the King's prerogative; for as my Lord Coke, in his Comment upon Mag. 
Chart. c. 30. does truly obſerve, That by Mercatores there, only is meant 
Merchant-Strangers; for as I ſaid, I do not find that any of the Subjects 
of this King meddled in foreign trade, in many years g{ter the making of 
that Act: The firſt inſtance 1 meet with, is in Malin's Lex Mercatoria, 
fol. 150, of the ſociety of Merchants, Which is the Staples- Adventurers, 
made by a Grant from K. Ed. III. and were called the Brotherhood of 
St. Tamas a Becket of Canterbury, *till the time of Hen. VII. who con- 
firmed their Charter, but changed their name to that of Merchant-Ad- 
venturers, by which name they continued a Corporation. 

And that the King did ſhut and open foreign trade at his pleaſure, by 
many inſtances mentioned by Mr. Attorney and Mr. Sollicitor, does farther 
appear, 33 Hen. III. mem. 1. 2 E. III. pars ſecunda menmb. 35. 3 H. III. N. 33. 
Roll. Prerogative 170 & 214. before cited, primo H. V. 41. decrmo-octa- 
vo II. VI. N. 60. and the Stat. of 12 H. VII. c. 6. which I have cauled 
to be ſearched. And in Plowden's Commentaries, in the great Cale of 
Mines R-yal it is ſet down as a Rule, That ancient Charters and Grants of 
the Crown, are the beſt evidences of the Prerogative. Phil, and Mary 

erected the Corporation of Ruffia Merchants, by Charter, with a prohi- 
bition to others, with the like conditions within mentioned in the Charter 
at the Bar; and was afterwards approved of in Parliament in 8 &/;z. and 


the forfeiture mentioned in the Letters Patent made more eſfectual. And 


as Mr. Attorney did truly obſerve, that when Calais was taken, and there- 
by the Staples unſettled, Queen £lzzabeth thought, according to the pre- 


cedent of the Ruſſia and other Companies, it was moſt advantageous for the 


carrying on of 'I'rade and foreign Commerce, to erect Societies and Cor- 

porations ; which was well approved of in thoſe times, and ſo has continued 
ever ſince undiſturbed, until this preſent queſtion ; which I ſhall more par- 

ticularly inſiſt upon, when I come to diſcourſe of the next Head. 

And here by the way, I ſhall only remember, that there were many Re- 
cords and Books cited by the Counſel at the Bar, to prove the difference 
between alien enemies, and alien amics ; and how theſe infidels are in law 
looked upon as perpetual enemies, and the many caſes that were cited about 
the Jews, and others, I think will not be neceſſary to be farther inſiſted 
upon ; for I conceive they do not concern the queſtion that is now before 
us. For were not the Charter now in queſtion in being, it would be 
worth while for Mr. Sazdys to conſider, how far he might be obnaxious to 
puniſhment, for trading with Inhdels, who are in law called perpetui ini- 
mici, And therefore I conceive, it is as penal for any of the King's Sub- 
jects to trade with Inſidels, who are alien enemies, without a Royal Licence, 
as it is to trade with aliens amics, contrary to a Royal prohibition. And 
I cannot conjecture how he will avoid this rock, notwithſtanding his pre- 
tended ſkill in navigation, without making uſe of this Charter as a fafe- 
conduct to him, by implication; though he ſeems here ſo much to ſtrug- 
gle againſt it: and how far that would prevail for his benefit, may be 
alſo- conſidered. But as I ſaid before, | 

4. Lhe true Queſtion is, Whether this be a good Grant to the Plaintiffs, 
of a ſole trade to the Indies, were the Inhabitants thereof Chriſtians or 
Infidels, exclufive of others:? | 

And therefore I proceed to the next ſtep, That though unlawful En- 

rolling, and Monopolies, are prohibited by the laws of this, and all other 
3 yet I do conceive, that the Charter now in queſtion, of a ſole 
trade excluſive of others, is no ſuch unlawful engrofling, or Monopoly, but 
is ſupported and encouraged, as conducing to publick benefit by the Law, 
Practice, and Uſage of this and other Countries, And herein, by the way, 
though the word 4ſonspely, or Engreſſing, generally ſpoken of is odious in 
the eye of our Law, yet ſome Engroſſings, and 10 ſome Monopolies, are 
allowed of in our Books; and ſo 2 to be underſtood, when I ſay a 
lawful or unlawful Monopoly, or a lawful or unlawful Engroſſing. And 
in as much as this is the great, and as I think, the only objection that 
either hath, or can be made againit the prefent Charter, I ſhall be the 
more particular in giving my opinion therein, with the reaſons and au— 
thoritics that have induced me thereunto. 
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of Manpobes. 36 Ca. H. (564) 
are erecteꝗ hy the fupreme Power, excluſie of all others, as the caſe. at 
the, Bar, Monopolies are forbidden; and axe as ſeverely puniſhed by theic 
Laws, as they can be by the Common and Statute Laws of England, (viz.) 
in „ eee ee 6EàE!·v A N: > ? 
And ſo-wherever the C 1 Law prevails, Manopolies are puniſhed-with 
N of Goods, and baniſument. C. de Menapoliis & Cen. farenſ. 
part 1. fot. 497. 5 wr 1 10 0 
f Now though Monopolies are forbidden, yet that cannot be underſtood 
to he ſo univerſally true, (as no general Law can evet be) that it ſhould 
in no reſpect; and upon no occaſion or emergency whatſoevet, admit of 
any exception or limitation. 8 ; FA 
The exceptions thereof may be ſuch as theſe: 0 et 
, 1: Though no private Perſans can have the ſole trade to themſelves, by 
their own. private Nr yet this may be granted to a publick Society, 
by the prerogative of the Prince; if, | 7 4 
2. It be upon good cauſe, and for the publick advantage of the Kingdom. 
3. From the neceſſity of beginning and carrying on ſuch. trades and 
foreign commerce, which can be only done by Companies and Societies. 
4. Such Companies and Societies ought to be continued and ſupported 
upon the natural equity and juſtice, that no other perſons ſhould be per- 
mitted either to reap the wy 5 or to endanger the loſs of what hath been 
beguns and been carried on by them, with great hazard and expence. 
ow in as much as foreign trade can never be of advantage to this King- 
dom, except the balance be kept equal between this and other Countries; 


| which can never be done, but by keeping up to proportionable rules for 


the regulation thereof with the other Countries: And becaule, as I ſaid 
before, the municipal Laws of this Realm ſeem too ſcanty for that pur- 
poſe, I will therefore firſt conſider how this queſtion ſtands, as to the Law 
of Nations; and then how it is confidered by our Law, producing autho- 
rities in both to make good my allertion. Anq becauſe I thought the 
former more natural and eff-tual for the deciſion of this queſtion, made 
me more inquiſitive than otherwiſe I ſhould have been. Cujacius, lib. 16. 
Obfer. 23. diſtinguiſhes inter Manapolia licita & illicita. | 

Licitum Monopolium, ſays he, 9%, fi certis perſons vel guiad potius oft certo 
Collegio conceſſerit Princeps ut ei ſeli jus fit vendende certæ mercis ; and there- 
fore recites a Law of the Emperors Theodeſius and Valentinian, by which 
certain Governors of Commerce were appointed; Edictali Lege ſancita, ut 
nulli Mercatori nifi ad defignata loca temporibus preflitutis ad negotiationis ſuæ 
ſpecies diftrabendas paſſin liceret accedere. | 

Carpzovius, in his deciſions before-mention'd, lib. 2. Deciſ 105. N. 13 
& 14. makes this no new caſe; Et certe (non eft novum) medum commerciis 
(qua tamen liberrima eſſe debent ) poni ex cauſa nimirum publice utilitatis vel 
neceſſitatis, ex quo Monopolia alias prehibita jure ſubſiſlunt. 

And again, Exempla haud rara ſunt ubi neceſſitate & Edicto principis M. 
bo guandogque probari: Commercia ad certas Perſonas & Loca reſtringi 
videmus. 

Idem, Deciſ. 4. N. 10. & N. 13. Nimirum Exercitium ac permifſio Mo- 
nopoliorum d 2 arbitris dependet, Sc. Scacca de Commerciis Q. 7. 
fil. 301. N. 15. Hoc non procedit in Menopolio, autoritate Principis /roe 
Reipub. contracto, quia ſicut monopolia, privatd autoritate contratla Reipnb. ſunt 
pernicieſa: Ita bac quæ Legis Autoritate, ex juſta contrabuntur, Cauſa Reipub. 
valde utilia 1 | | 

Grotius de F. B. & P. lib. 2. cap. 12. Sec. 16. Monopolia non omnia cum 
Jui e nature pugnant: nam paſſunt interdum d ſumma potgſlate permitti, juſſa de 
4 & pretio. | 

e gives amongſt others theſe two Examples : 

1. From the Hiſtory of Jaſeph, when he was Vice-roy in Egypt; which 
is, ſays he, an illuſtrious inſtance of this matter. 

2. That under the Romaris, the Alexandrians had the ſole trade of all 
Indian and Ethiopick commodities. 

So Thuanus, lib. 32. gives an inſtance of a Grant from the French King, 
Ann. 1604. for the ſole trade into Canada, or New France; for which he 
gives this reaſon, Ne gravis efſet æraris ad ſublevandos navigatiants illinc in- 
ſlitutæ ſumptas. | 

Which I conceive will go a great way in ſupporting all ſuch trading 
Companies as cannot be begun but by a publick expence. 

C. de monepaliis, the prohibition is expreſsly limited, Ni Privilegium 
vel alta conſuetudo in utilitatem publicam vergens reſiſtut. 

Meriatura eft res indifferens, in qua Magijtratus, vel in vetands, vel per- 
nuttends ſuam pro Commods Reipub, poieft interponere autoritatem. Salmaſ. de 
Fen. Trapezit. fo. 236. Hoc ſolum permiſſum efl Regi ut peſſit prohibere, ne 
aliis vendat ſelem. Alciat. in Q. inter publica 17. in Fin. F. de Verb. Sign. as 
it is at this day practiſed in £ ance, Touan, lib. 5. 

Sie in Sale Vendenſi, Moenopo ia etiam hedie in Italia licite exerceri # Superi- 
orum permiſſione. Scacca de Mercat. part. 4. N. 30. 

Sie in Repub. Lubecenſi, certis quibuſdam Mercatoribus cb pradifas rationes 
Jus N facchari, & ſalis ſpeciali Privilegio concefſum et. Marguard. lib. 4. 
c. 7 V. 29. | 

And then as to the uſage : 

Heac eft communiſſima omnium, nulls prorſus reluctanle Doctorum ſententia, 
qued jura hujuſmodi Emporalia & Regalia poſſunt acquiri non mods per Con- 
777 nem ſumimi Principis, ſed etiam Conſuetudine & Preſeriptione. Leſſius de 

uſtitia, lib. 2. c. 22. Dub. 21. | 

By the Imperial Laws commerce and traffick have received ſeveral other 
limitations; ſometimes the Subjects of the Empire have been forbidden 
to trade to certain places, particularly named ; and in general by other con- 
ſtitutions, forbidden to export coin, gold, or arms, to any of the barbarous 
Nations. 

And that the Law or cuſtoms of Nations is ſo, the practice does evince. 

And firſt in Germany, where the Law prohibiteth all Monopolies ; yet 
ſee how the Law there ſtands in reſpect of our caſe. 

Circa Monopolia autem, que exercentur adverſus Cives, obſervandum, non 
eſſe illicitum, | non cuivis guedvis negotiationis genus exercere conceditur, ſed 
ullts duntaxat qui ad idem exercendum juxta inſlituta Civ tatis ſibi jus quafroe- 
runt, quemadmedum in rebus pub. Eurepgis tefta quedam prefiitifſe opertet 
eum, qui mercatorium aut opificium aliqued taller; vult, 
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This as to Corporations, 
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acce ii prejunit tanti temporis Antiguitas, num. 10. 1. Atque omnem Mono- 
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| Stietatem omnes coirtnt, qued alioque experimento conſtitiſſet, Aromatum pretia 


caſe at the Bar; it was reſolved by all the Judges of Frgland, 3 Inſlit. 196. 
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na pate fate Soctetati mercatorum indulę atur cer- 
genus Mercium D cer tis lacts ad eher e, extluſtreliquis, cuſus privriegii con- 
e prſſunt e can. e 
I. Nen Cimmerce que ad loca remntiffima inſtituerentur, priuſſnam ite 
Habiliantur magn”s requrrunt fumptus, & ancipiti eventui initio fant obnoxta ; 
ergo Authoribus taliun Commerctorion cavendum eft, nequod ab iþfis conflifutum 
magno cum periculs, & fumptu ſunt, ahi gratis intercipiant. Fay 
. fl. At prætetea ruſmed! Societates privil:giate opibus fuis Reipub. exigente 
nere rate, felicius poſſunt quam ſingula ſucrurrere. | * 
III. Videntur etiam meliori fide Commercia tracturi, ac mejorem Copiam 
Mercium hoc in do foffe advehi, neque de tot fůaudibus & compendirs togitare ne- | 


Partionibus &firiburtur. . 

Puffondorff de Fure Nature & Gentium. lib. 5. fel. 655. 

A tearned Author docs more at large deſcribe it. : eb 
It has been a queſtion ſometimes debated, whether the Society entered 
into by the Hans Towns were not agninft Law? Quippe quod ſpeciem Ma- 
nopolii pre ſe ferre videtur, ut certis locis merces emant confederati que rur ſus 
pretio co, quo volunt, vendant. a | 

This is the ſame objection now made againſt the Charter at the Bar. 

But the anſwer given was twofold, and will come home to this caſe. 
I. That the Emperor, Charles IV. has given his approbation, and made 
it lawful by his authority. | 

IT. That they had continued in poſſeſſion of this Society fo long, that 
now the length of time (together with the Prince's confent) removed all 
doubt whatſoever; Carpzovins de lege Regia Germanorum, cap. 6. ſeck. 10. 
And the Charter now in queſtion, and other Charters of like nature 

ranted by the Kings of England, which I ſhall have occaſion to remem- 
ber by and bye, remain undiſturbed without the leaſt interruption, as 
long as this Society did before this queſtion was ſtated. 

And though, according to the rules of our Laws, ſuch a length of time 
does not obtain the credit of a preſcription ; yet by the Law of Nations, 
and the practices of all other countries, which are only adapted for this 
purpoſe, it is otherwiſe. Præſcriptio enim tam longi temporis vim ligis ob- 
tinet, imo tollit omne vittum. | 

Præſcriptin temporis immemorialis, qua privilegiata eft, & ex vitioſo etiam 
tituls diminium & jus tribuit, omneſque Sciemnitates, etiam extrinſecus, negotio 


b 
i 


poly reſpectum conſuetudo imniemorialis vel Cæſarum approbatio exciudit, n. 10. 26. 
Dua conſuctudo immemerialis Cæſurum ſciiu & conceſſu hæc antiqua Societas 
fulcitur, emn:s {Monepolit reſpectus etiam minimus Iæſerut. Marg. lib. 4. cap. 7. 


And as theſe Hans Towns were one of the firſt Corporations of trade l 
have read of, ſo was it thought the intereſt of England to ſupport and en- 
courage them. | find above lixty (ſome ſay eighty) Towns and Cities 
united their Stocks, making Lubeck, Brunſwick, Duitzich, and Cullen, the 
chief places of their reſidence; and fo great was their trade and credit 
under that conſtitution, that many Princes granted them large privileges, 
and they kept Courts by their Deputies and Councils at Bergen. 

By the Laws of Spain, all Monopolics are forbidden, and under the 
ſame penaltics appointed by the Civil Law: yet there alſo a right may be 
acquired to a ſole trade, by licence obtained from the King, or by Pre- 


icription. 

Duints partida Tit. 7. leg. 2. membris hic Commercium Maritimum excluſis 
cæteris ad 20. annos concederetur. Neque ulla re ſe magis prodidit Imperii odium 
Batavice nſiris diebus, (Des ita volente) cor flitutt magnituds, & felicitas, 
quam Navigalionum in Indias Orientales fuſe. plarum conſtantia & ſucceſſus, ad 
quas ut erario parceretur, Societates inſtitute, cautumgue tandem, ut ſub unam 


ab inſularis eb emftorum frequentiam augeri, & cum alit aliis prevertere, & lu- 
crum ad ſe aliorum damno derivare ſatagerent, ubi concordia maxima eft opus, 
emulaticnum & diiſſidii ſemina ſpargi. | | 

I come in the next place to make it appear, that as the Law of Nations, 
and the practice of all other Countries, warrants the like Grants and re- 
ſtrictions with the caſe at the Bar; ſo I conceive this Charter of ſole trade 
to the Indies, excluding others, is neither oppoſed by the Common Law, 
or prohibited by any Act of Parliament; but is ſupported by both, as will 
more evidently appear by the practice and conſtant uſage in all times. 

Therefore, though ingroſſing be a crime, odious in the Law, and pu- 
niſhable, yet all manner of ingroſſing is not. 


Therefore in the caſe of foreign trade, Which is only applicable to the 


That Merchants may buy beyond ſea in grols, and fell here again in groſs 


alſo. I ſay, that all Monopolics are not unlawful, Generally ſpeaking 


they are, and therefore, I will admit the deſcription of an unlawful Mo- 
nopoly, made by my Lord Cote, 3 Inſtit. 181. | 

A Monopoly is an inſtitution or allowance by the King, by his Grant, 
Commiſſion, or otherwiſe, to any perſon or perſons, bodies politick or 
corporate, of, or for the ſole buying, ſciling, making, working, or uſing 
any thing; whereby any perſon or perſons, bodies politic or corporate, 
are ſought to be reſtrained of any freedom or liberty they had before, or 
hindered in their lawful trade. 

Nou if the ſubjects of England had not, before this Grant, a freedom 
and liberty to trade to the Indies, againſt the King's royal pleaſure, the 
Charter at the Bar will be no Monopoly within that rule. 

Now that they had no ſuch liberty, hath be-n ſufſciently proved by the 
ſeveral prohibitions mentioned before; and the many more inſtances 
thereof, cited by Mr. Attorney and Mr. Sollicitor; and it would be 
very ſtrange, that the King might prohibit Foreigners from _—_ here 
into England, and not prohibit his own ſubjects from going into foreign 
Countries. 

And it is not denied, but if the King ſhould proclaim a war with the 
Indians, that then it would be a prohibition to all his ſubjects to have any 
commerce with them ; nay, and he might continue that war as long as 
he pleaſes ; and by that means all his ſubjects would be as well prevented 
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applicable; for that cannot be totally excluded for any time, tho? never 
ſo ſmall, by any Act of Prerogut ive. 
Ober. Ay, but, Tay the Deferidant's Counſel, though the King can 
by his prerogative profidit all trade to any country, upon ſuch great 
emergencies as war and plague, &c. yet to grant liberty to ſome, and ex- 
clude others, that makes the Grant at the Bar be thought a Monopoly. 
Which is ſtil ing the queſtion; for if the King by his prerogative, . 
have the power of reſtraining and diſpoſing foreign trade, where Acts of 
Parliament have not interpoſed ; as by the precedents already cited I con- 
ceive clearly he has, as inherent to his Crown; therefore, as he may re- 
ſtrain all, ſo he may reſtrain any part by the ſame parity of reaſon, 

If the King proclaims a war with any country; which is a general pro- 
hibition of trade, and ſhould order that Joh» a Style, or a dozen, or any 


| greater number of his ſubjects, &c. and give them inſtructions to treat for 
a peace, and the perſons ſo appointed ſhould carry on a trade; would not 
| Mr. $an4zs, do you think, have as much reaſon to murmur that he was 


none of thoſe Ambaſſadors, as he has now by being not comprized within 
the Charter? And would it not be thought an arrogancy and ſaucineſs 
in him, to demand an account of the inſtruction given by the King to 
ſuch Ambaſſadors ? Or durſt he trade there till a peace were ploclaimed 


| with that country ? | 


And the gloſs of that Law ſays, Mercatores non fuciant inter Monopelium 
de re non vendenda niſi pro certo pretio, vel de non excercendo officium niſi per 
eos reapratur Offitales & $:cios : Paſſunt tamen he facere cum conc nſu & 
ſcientta Regis & contra fuctentes perpetus exttlabunt, & torun bona Regi appli- 
cartur. Ex privilegio ergo Regis paſſunt ſimiliter & conſuetudine vel preſcrip= 
tiene, quia quod privilegio acquiritur, etiam præſcriptione acquiri p:teſ2. 

And there quotes #61 dicitur, guad potcft concedi privilegium ; qued quis 
ſolus piſcetur in certa parte Maris, & allis poteft probiberi. 

In France Monopolies are prohibited alſo, Sub para Confiſcationis cor po- 
ris & bonorum indict. Conſt. Fr. 1. Art. 191. | 

Notwithſtanding which, there are eſtabliſhed ſeveral Corporations for 
trade; I will name but two. Anno. 1657, the French King makes a 
grant of the ſole fiſhery in his Dominions to a Society, excluding others 
upon pain that Interlopers ſhall incur the penalty, de Confiſcation 
des Vaiſſeaux & Merchandizes & de dix mille Livres d' Amende. Ayix. vol. 4. 
pag. 207. And in the ycar 1664, the E- Ind a Company, by his decla- 
ration, with an excluſion to all others, like our Z9/?-/:dia Company, 
page 74, 75. | | 

In the United Provinces, the Laws againſt Monopolics are the ſame, yet 
there always were ſeveral trading Corporations exclufive of all others; 
3 June 1621, in the Charter of the Dutch II gſi- India Company it is 
granted thus: And in caſe any one ſhall go to, or negotiate in any of the 
aforeſaid places granted to this Company, and without conſent of the ſaid 
Company, it ſhall be upon pain and forfeiture of ſuch ſhip and goods, as 
ſhall be found to trade in thoſe Coaſts and Places, which being preſently 
and on all ſides, on the behalf of the ſaid Company, ſet upon, taken, and 
forfeited, ſhall be and remain to the uſe of the ſaid Company, tz. vol. 1. 

» Os: Me. 1. 
F anch in caſe ſuch ſhips or goods be ſold, or fly into lands or havens, the 
Riggers and Part-owners thereof ſhall and may be diſtrained to the value 
of the ſaid ſhip and goods, 

That the aforeſaid Company ſhall within the ſaid limits make Gover- 
nors, Officers of War and Juſtice; and for the other neceſſary ſervices for 
the preſervation of the places, and maintaining of good order, policy and 
juſtice, and the advancement of their trade, ſhall appoint, diſpoſe and diſ- 
place, and ſubſtitute others in their places, as they ſhall find their affairs 
do require, 2 | 

All ſhips coming to any place where the Company have their Garriſon 
and Government, ſhall not tranſporr thence any men, goods, or money, 
without leave and conſent of the Council, upon the pain and forteiture 
of ſix months wages, &c. 

In the Grant to the Dutch India Company, 20 Mar. 1602. that no 
body, of what quality or condition foever, ſhail for the ſpace of twenty- 
one years pals Eaftwards of the Cape of Good Hope, upon forfeiture of 
ſkips and goods, Aytz. 1 vel. fel. 157. 

That the ſaid Company may appoint Governors and Officers of war 
and juſtice, and for other neceſſary ſervices, for the preſervation of their 
places, and maintenance of good order, policy and juſtice, 

The ſaid officers to take the oath of ſupremacy to the States-General ; 
and of fidelity, as to what concerns trade and traffick, to the Company: 

And afterw.rds, the gth of Sept. 1606. a Placart was publiſhed, that 
nobody, directly or indirectly, ſhall paſs or trade beyond the Cape of G:od 
Ilope, upon pain of death, and forfeiture of their ſhips or goods, which 
ſhall be found to have done or to do lo, And though they ſhould abſent 
themſelves out of the United Provinces, yet the ſentence ſhall go on, and 
be decreed and executed, with the preſent confiſcation and ſelling of their 
goods, actions, and credits. 

Idem, page 158. And ſurely the Dutch have been always by us eftcemcd 
as our greateſt and moſt dangerous rivals in trade. 

And as for the reaſon and neceſſity of eſtabliſhing this way of trading 
by Companies, fee the judgment of  Thuanus, lib. Hit. 124 and 130, 
where making mention of the Haſl-Iudlies, he faith thus: Duver ſis itinctilus 
hujus Regionis Incelaruniſue Ingeaus cognitis tanta freguentid a privatis hac 
ip/a Navigatio & Commercium exercitum fuit, ut alter alterum fere ivilſel Per- 
ditum. Ad obviandum itaque huic malo viſum ſuit, An. 1602. guibuſdam hujus 
Navipation's mercatiribus, præpotentum ordinum conſenſu certum cr /1ituire cons 
pus, wjus tantummodo, &c. ; 

The Indians being Infidels are by law eſteemed common enemies; and 
the opinion of my or Coke in Miuhelborn?s caſe, I think, therefore, to 
be Law, notwithſtanding the objections that have been made againſt it, 
which none of our books warrant ; now the King by his Charter makes 
the Plaintiffs as it were his Ambaſiadors to concert a peace, and Mr. Sau- 
dys murmurs becauſe he is not one of them. 


The King may grant a Fair or Market to every ſubject he has; but 


of any of the commotities of that country; and adſo of exporting any of 

our commodities thither. So that ſurely this Charter, with theſe reftric- 

tions, is much better then a total excluſion ; and therefore foreign trade 

is not like our home trade, to which the word Monopolies is properly 
1 


any juſt ground of complaint? Becauſe the King may pardon every 
„Deng but will not pardon any Highwayman now in New gt, 
mult thoſe gaol-birds, therefore, think themſclves injured in their 
liberty and property? Becauſe the King granted to his town of os 

Lt 


becauſe he grants that privilege to ſome of his ſubjects, have the re!t | 
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36 Car. II. (568 


that no other Ships ſhould be there ſteighted for foreign Parts, till e J and did obtain a ſpecial Proviſo to excuſe thoſe Forfeitures, whith, had 


Ships of that Town were firſt freighted; as he did, Rot. Clauſe 41 E. III. 
memb. 25. did London, Deuer, or any other Torn of Trade complain f 
Would any of theſe Gentlemen that contend for this Liberty of Trade, 
adventure with their Fortunes 10 2 and when they are ſeized upon 
be the Mgerines, tell them we are Engliſhmen, and we have by the Com- 
mon Law of England, and many Statutes of our Kingdom, which ſupport 
the Liberty of t Subjed, a Freedom to trade wherever we pleaſe ? Or 
would not they rather ſay, we have a Paſs from the King of England, and 
rely upon that, which preſumes Treaties, . and Truces between 
Princes; and in caſe that will not prevail, the King will ſee them righted f 
And in the Charter that is now before us, there is a particular Reſtric- 
tion and Limitation of Trade to any Prince in amity with our King. 
Now as the conftant Uſage and Practice of other Countries warrants ſuch 


| "Societies. as theſe, ſo does ours too: For, as I ſaid, the Hans Towns 


were ſome-of the firſt Corporations of Trade that we read of in Hiſtory; 
* was it thought the Intereſt of England to ſupport and encourage 
them. n | 1 

King H. III. gave them great Privileges, and the Still. yards for their 
Reſidence, which they enjoyed near 300 Vears, managing their Trade by 
an Alderman and Counſel, called The Guild of the Hans, ingroſſing the Trade 
of England for Grain, Cables, Maſts, Pitch, Tar, &c. and under that 
Colour the Facebſons at this Day claim ſeveral Privileges. | 

It is obſerved by many Hiſtorians, that the moſt flouriſhing Trades bave 
been begun by united Stocks and Policies. 

In this Kingdom a Patent was firſt obtained for the erecting the Staple, 
from E. III. before any Act of Parliament intermeddled in that Trade, 
and proceeded under ſeveral Regulations till the Time of Queen Eliza- 
beth, In the Book I cited before, 'Malyn's Lex Mercatoria, fol. 150. ſays, 
This Company of Merchants are above 400 Years ſtanding, as that Book 
reckons ſrom 1248, when the ſaid Merchants obtained Privileges of ohn 
Duke of Brabant, and were called the Brotherhood of St. Thomas Becket 
of Canterbury: Which were confirmed by King E. III. H. IV. H. V. 
H. VI. E. IV. R. III. H. VII. who gave them the Name of Merchant- Ad- 
venturers; and after him confirmed by H. VIII. E. VI. Q. MH. Q. Eliz. 
and King James, not without many Enemies and Oppoſers; eſpecially, 
ſays that Book, of late taxing them to be Monopolies, and unprofitable to 
the Commonwealth, being that all our Cloths are not dreſſed and dyed in 
England; yet it ſtil] prevailed, as being thought for the publick good. 

And 'tis obſervable, that Queen Elzabeth did not only conhrm what 
was done by her Predeceſſors, but augmented and greatly enlarged the 
Privileges of this ancient Company ; and confirmed the Charter of the 
Muſcovy Company, granted by Philip and Mary; and ſet up ſeveral other 
Companies, as that of Exeter, mentioned at the Bar; the E-India Com- 
pany, and the Levant and the Eaſtland Company. And although that an- 
cient and beneficial Company of Staplers was often oppoſed by particular 
Perſons, and complained of as a Monopoly intrenching upon the Oy 
of the Subject, in ſeveral Parliaments, in the Time of H. IV. H. VII. 
E. VI. and Queen Mary : Yet all Parties being heard, theſe Complaints 
were fully anſwered, and the Company's Privileges ratified and enlarged, 

Again, in Queen Elizabeth's Time, the Clothiers having prevailed 
againft the Company, the clothing Countries were almoſt quickly ruined, 


ſent for the Members of that Company, deſiring them to reaſſume their 
Privileges, and chearfully to proceed in their Society; with Aſſurance of 
all Countenance and Aſſiſtance from the Government. And in the Reign 
of King James, after ſeveral Interlopers had endeavoured to deſtroy the 
Company, the King publiſhed his Proclamation to reſtore the Company 
to its ancient Privileges. 


So did King Charles I. 7 Dec. 1634, reciting, © Whereas we have 


© taken into our princely Conſideration the manifold Benefits that re- 


« dound to this Kingdom; and finding how much Order and Govern- 
„ ment will conduce to the Encreaſe and Advancement of the ſame, we 
c have thought fit, with the Advice of our Privy-Council, &c.” There 
he gives an Eſtabliſhment to the Company, and prohibits any to intrude 
upon their Privileges, upon pain of ſuch Puniſhments as the Star-Chamber 
ſhall inflict, 

Since this, it may be worth Conſideration, whether the 8 of this 
Company, has not occaſioned the great Decay of our Trade in Wool: It 
being agreeable to Reaſon, that as no Law can be effectual without Courts 
of Juſtice to put them in Execution; nor a ſtraggling Army ſubſiſt with- 


out Diſcipline: So a ſtraggling Trade managed by particular Perſons, | 


whilſt every one ſtrives to advance his own private Intereſt, will ruin the 
Trade in general, eſpecially ſuch a hazardous Trade as this to the Ea/t- 
Indies, which already hath been ſo chargeable, and can only be prevented 
by the Conduct and Government of a public Society: And ſurely to look 
after and ſettle theſe Matters, properly belongs to the Care and Prudence 
of our Governors. 

Now I ſhall obſerve, how the Practice has been both in Queen El:za- 
beth's Time, and ever ſince, and that although many Charters like ours 
at the Bar have been granted; and none ever demanded by a Judgment in 
IV:tmin/ter-hall, or ſo much as objected againſt, ſave only that of the Ca- 
vary Patent, till this Cauſe at the Bar: And though ſeveral Attempts 
have been made both in Parliament, and in the Courts at Teſiminſter-Hall, 
againſt Monopolies; yet this Charter, and others of the like Nature, were 
never looked upon under that Character. For inſtance, 

1. A Charter was granted 2 Elix. to the Merchants of Exeter for the 
ſole Trade to France, excluding all other Meichants of Exeter not of that 
Company, continued undiſturbed, and prevailed againſt a great Oppoli- 
tion that was made againſt it in Parliament. King Eqward VI. and King 
Philip and Mary, having granted a Charter like ours to the Ryffia Com- 
pany, which continued in Peace till the eighth of Queen Elizabeth; 
when the Parliament taking Notice of that Patent, thought fit to confirm 
it with all the Commendations imaginable; and was fo far from thinking 
it a Monopoly, that it ſays, the Commonwealth before that time had re- 
ceived great Advantages by it; and grants, and inflicts greater and other 
Penalties than were or could be inflicted by the Letters Patent: And it is 
obſervable, that there were ſome Interlopers upon that Trade in thoſe 
Days, and had been liable to the Forfeitures inflicted by thoſe Letters 
Patent, and were therefore forced to apply themſelves to that Parliament, 
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| Head too was taken off by Traitors and Rebels. 


in by Mr. 


in More's Reports, 672. 


not that Act of Parliament been made, they had been liable to; which 1 
take to be an Authority full, as to the Caſe at the Bar. 
Queen Elizabeth, during her Reign, granted ſeveral Charters of the 
like Nature, which paſſed the Peruſal of hex Attorney and Sollicitor. 
learned Men in our Profeſſion. In the Beginning of her Reign my Lord 
Chief - Baron M eſtan was Sollicitor, Sir Gilbert Gerrard Attorney-General, 
and paſſed thoſe Patents both to the Ruſſia and Exeter Companies. 23 Elz. 
my Lord Chief- Juitice Popham was Attorney, and the Lord-Chancelly; 
Egerton Sollicitor, in whoſe Time ſome few ſuch Charters were alſo granted 
like to this at the Bar. And then my Lord Cote was Attorney-General, 


and my Lord Chief- Baron Fleming Sollicitor-General, who approved 


thereof ; and it is obſervable, that in the 43 and 44 of the Queen, the 
Parliament took Notice of many Patents of Monopolies, as it appears by 
the Book cited at the Bar; Townſend's Collections, 244 and 245. The 
Parliament ſeemed to be as high as ever they were in any Age before, and 
particularly were incenſed by thoſe Patents. A Liſt of all were brought 
3 Cecil, that were thought grievous or prejudicial to the 
Commonwealth; and though there were a Catalogue of forty or fifty, 
1 whom that of Darcy is one, yet the Parliament, nor none othet, 
complained of any Charter granted to Corporations, but they continued 
undiſturbed. And by the way it is not amiſs to obſerve, that Darcy's Pa- 
tent was not immediately damned in Pailiament, but referred to take its 
Fate in W:/tmin/ter-hall ; the great Reaſon ny NO that Judgment 
was, the Reſtraint that was put upon the home Trade; and fo it appears 
And thus ſtood theſe Charters; the China Char- 
ter, the Turky Company, the Barbary Company, the Grinea Company, 
all Charters of ſole Trade, excluding others, remained in Trade during 
all Queen Elizabeth's Time. 5 
But in the third Vear of King James was the firſt Act made for open- 
ing a 2 Trade to Spain, Portugal, and France, to all the King's 
Subjects; which could not be done in eſiminſler- hall, as appears by the 
Preamble to that Act; nor does that Act call thoſe Charters Monopolies, 


or open a free Trade to any other Parts of the World, but leaves all Char- 


ters of foreign Trade, fave to Spain, Portugal, and France, to remain as 
they did before. And in the 4th of Fac. cap. g. there is Notice taken 
particularly of the Charter granted to the Exeter Merchants of the ſole 
Trade to 45 and becauſe it was thought to be damned by the ge- 


neral Words of that Statute E. III. yet it is there enacted and declared, 


That the ſaid Statute of Patents, t either did nor ſho1ld diſſolve, annihi- 
late or impeach the ſaid Charter, or the ſaid Company in any of their 
Privileges, Liberties, or Immunities, granted unto them by the ſaid 
Charter, any thing contained in that general Act to the contrary notwith- 
ſtanding; and from this Act of Parliament J obſerve two things: 

I. That the Parliament thought that the Charter to Zxeter for ſole 
Trade to France, excluſive of others, was for the publick Benefit and 
Weal of that City. | 

II. That the Letters Patent were good in Law, and did not want the 
Aſſiſtance of an Act of Parliament to ſupport them; for that Act does not 
confirm thoſe Letters Patent, but provides only, that the Statute 3 Jac. 
ſhould not by general Words be thought to impeach or deſtroy them. 
Now had the Parliament thought the Charter void or infirm, they might 


and reduced to that Extremity, that in 29 Eliz. the Lords of the Council | have confirmed or ſtrengthened it, as the Ruſſia Patent was; but they con- 


cluded, that had it not been for the Statute of Tertio, the Charter was 
good to all Intents and Purpoſes : And this | take to be full Authority in 
the Caſe at the Bar. But to proceed, the Greenland Patent for ſole Fiſh- 
ing, excluſive of others, granted by Queen Elizabeth, is held good, Rolls, 
Part 5. fol. 3. Taylors of Irfwich's Caſe, and the Caſe of the Abbot of 
Wiſtminſter, is agreed to be Law; in Darcy's Cafe, Mare, 673, by Mr. 
Juſtice Dodderidge And by the way he gives good Advice to all Perſons 
that diſpute the King's Prerogative ; and for the Friendſhip I bear to Mr. 
Sandys, and others that are now in Court, and I think need the Advice, 
I ſhall read the very Words of the Book: He that hews above his Hands, 
Chips will fall into his Eyes; Et qui Majeflatem ſcrutatur principis, oppri- 
_ LN eius. | 
n 


= * 2 
ing James's Time, 


General, confirmed and allowed with the ſame Clauſes as the Charter at 
the Bar; and ſo remained undiſturbed and uninterupted all King James's 
Reign, and was not thought to be any whit touched or aimed at by the 
Proviſo in the Statute, 43 £liz. cap. 1. Sed. g. that Act only pointing at 
the Monopoly Patents complained of in that Parliament of 43 of the 
. ar which I mentioned before. Then comes the Statute ſo much 
inſiſted on by the Defendant's Counſel, commonly called the Statute of 


Monopolies, Stat. 21 Fac. cap. 3. which certainly doth not at all affect 


the Caſe at the Bar. For i, This Charter is not a general Grant for 


the ſole buying, ſelling, making, uſing of any thing within this Realm, 


which are the very Words of the Acts: Nor does this Charter give the 
Eaft-India Company Licence or Toleration to do, uſe, or exerciſe any 
thing againſt the Tenor or Purport of any Law or Statute, which are the 
only things provided againſt by that Act. But the Parliament then ſeem- 
ed to take the ſame general Care of all ſuch Charters as this at the Bar, as 
the Parliament did in 3 Fac. of that particular Charter of Exeter ; and 
therefore, to the End that thoſe Words in the Beginning of this AR of 
Moönopolies might not be thought to extend to Charters, to Corporations 
for Trade, there is 2 Proviſo, Sec. 9g. that that Act ſhould not extend to 
any Corporations, Companies, or Feliowſhips, &c. erected for the Main- 
tainance, Enlargement, or ordering any Trade or Merchandize, but 
leaves the ſame as they were before that Act, without any Immutation : 
And it is obſervable, that the Parliament then thought a general ſaving 
ſufficient to ſupport thoſe Charters that were then in being, to Corpora- 
tions for Trade and Merchandize; but made particular Proviſos for the 
ſaving of Patents for Inland Commodities, viz. ſuch as Salt, Gunpowder, 
Ordnance, Shot, and the like. 

So that this Company was in full Poſſeſſion of their Privilege of ſole 
Trade, excluſive of others, all King 's and King Charies Iſt's Time, 
till all the Prerogatives of the Crown were invaded, and the crowa'd 
But the Providence of 

God 


e 
- * * 

* 6 © is 
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many Grants, like ours, were made, but par- 
ticularly in 7 Fac. the Patent granted to the Eaft-India Company by 
Queen Elizabeth, was, by the Advice of her Council, as well as by my 
Lord Hobart, then Attorney-General, and Sir Francis Bacon, Sollicitor- 
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369) 168. 
God having reſtored us our King, and re-inveſted him with all his un- 
__donbted prerogatives, as well as reſtored us to our ancient rights and pri- 
vilepes, and ſcarce; as I may ſay, warm in his Throne, but amongſt the 
other conſiderations that he had for the publick weal of his ſubjects, he 
conſiders the publick adygutage of this Kingdom aging by trade, and 
amongſt them, one of ak tho ny Rec pon this, Company. 
For ad of April, 1661, be by his E. Patent taking notice of the 
Charters of — Elizabeth and King Mee granted ts the R- India 
Company, of 1 
bles ; with the advice of his Council, and approbation of Mr. Attorney 


* th 


Company other privileges, by another Charter in the 28th year of his 
teig; at which time the Lord-Keeper was Attorney, and Sir William 
Jens, Sollicitagy he confi * na grants more privileges: 
and in the 25th year of his reign, by the Charter now in queſtion, paſſed 
with the approbation of the preſent Attorney and. Solicitor, men of great 
ability in their profeſſions, and of whom, were they not preſent, I ſhould 
ſay much more; the Charter to this Company was confirmed with addi- 
tional privileges. 2 80 ; 
Nor has this Charter paſſed;only the apptobation of his Majeſty and 
Council, ſince his happy Reſtauration, but the Parliament has likewiſe 
| taken notice of it; the Statute 14 Car. II. cap. 14. takes notice of it to be 
of great advantage to the publick. The Stat. of the 29th of this King for 
poll- money, taxes them with twenty ſhillings for every hundred pound 


in Stock. In the — caſe between Skinner and the Ea - India Com- F 


pany, e of defended them, even to an eruption between 
TWO. ſes. , 
Pents and ſome other Linnen-Drapers and ee © of London, 
taking the advantage of the heats that tod frequently poſſeſſed the Houſe 
Oommons of late , eſpecially againſt the point of prerogative, did 
furiouſly attack the Eat brd Company, but without any ſucceſs: and 
this Company was never aſſaulted in #e/tmin/ter- Hall till this cauſe at the 
Bar. I cannot help therefore this obſervation, that as the King by his 
Charter 1667, takes notice, that the Charters. granted by Queen Zliza- 
beth and King James remained uninterrupted till the late rebellion ; ſo 
the Interlopers againſt the King's prerogative in,this particular, and the 
horrid conſpirators againſt the King's life in this laſt helliſh conſpiracy, 
firſt appeared in Neſiminſter-Hall about the ſame time. AS; 
As to the objections I have not yet given anſwer to, I think they are but 
_ few : my Lord Cole opinion, cited by Mr. Pollexfen, 2 Infl. 540. where 
my Lord obſerves new things, which with fair pretences prove hurtful to 
the Commonwealth ; and amongſt them reckons, that new Corporations 
trading into foreign parts and at home, which under the fair pretences 
of order and government, in concluſion tend to the hindrance of trade and 
traffick, and in the end produce Monopolies, does not all concern the caſe 
at the Bar. For this Charter that hath continued for an 100 years with- 
out any interruption till of late, can neither be thought a new Corpora 
tion or hindrance of trade; and Sir Edward Cale, when he was Attorney- 
General, and paſt this Charter, was as learned in the Law, as he was 
when he: publiſhed that Book, and was turned out of being Chiet- Juſtice, 
did not think this Charter needed that caution. 

As to the caſe of the Canary Patent between Horn and Ivy, that cannot 
affect the caſe at the Bar. | 

I, For firſt, the Judgment in that caſe was given upon the point of | 
pleading, and not upon the validity of the Patent. "iP, | 

That Patent was in perfect oppoſition to the Statute, 3 Fac. that 
2 a free trade to Spain, and therefore could not be reſtrained by the 
ing's Letters Patent, but there is no ſuch objection to our caſe. 

The Counſel that argued for the Defendant ſeemed to allow the Char- 
ters to the Virginia, Turi, and Eaſland Companies, which are excluſive 
of others, to be good; becauſe they are managed by a Regulation, and 
not by a Joint- tock, which ſurely can make no difference: for it is 
a Grant of a ſole trade to them, excluſive of others, as well as the caſe at 
the Bar. And 'tis as hard to get into the Turky 8 as it is into 
this; and may be more chargeable : for you cannot be a Member of the 
Turky Company, but you muſt be a Freeman of the City of London ; and 
makes you liable to all the great offices of charge in that Government. 
But a freedom of the Eaff-India Company may be purchaſed at a much 
eaſier rate; the Members of the Eafft-India Company are as viſible as thoſe 
of the Twrky. And though it was ſaid, the E:f-/ndia Company were 
ſometimes inviſible, yet, were the Turiy Company infected with ſo many 
Interlopers as the Eafi-India Company have, they would not appear ſo 
glorious and ſplendid as they now do, and as I heartily wiſh they may long 
continue. But the King by this Charter has reſerved to himſelf a power 
to deſtroy and alter the whole Charter, or any part thereof, ſo as to put 
it into a way of regulation inſtead of a Joint-ſtock, in fuch manner as he 
ſhall in his great wiſdom think fit ; therefore it becomes us in duty and 
modeſty to wait till we receive his further royal pleaſure therein. And 
hereas it was objected at the Bar, becauſe the King cannot lay any im- 
poſition upon foreign trade, therefore he cannot reſtrain it: 

I do not know to what end that objection was made, becauſe it does not 
affect the queſtion at the Bar; but leſt it may obtain the effect, that I 
preſume was aimed at, I think it not amiſs to ſay, that even at this day 
there is much more may be ſaid in the maintenance of the King's preroga- 
tive in ibm. Hall, in that caſe, than can be offered againſt his pre- 
ogative in this. But in as much as that and ſeveral other objections 
againſt the Charter proceeded from an unreaſonable, as well as unmannerly 
miſtruſt they have of the Crown, I cannot but remember that his ſacred |. 
Majeſty was not ſo miſtruſtful of them, For he fince his reſtauration has 
beſtowed upon his "ſubjects more than all his predeceſſors, put them alll 
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together, ſince the conqueſt, ever did, Nay, he in a moment frankly 
beſtowed upon us more than ever he deſires he ſhould be truſted with 
again, for by his act of indempnity he beſtowed upon his ſubjects their 
lives, liberties and eſtates, which were all juſtly and legally forfeited to 
him by the late rebellion ; the gonſideration whereof will prevent all fears 
and rotary and promote in all loyal hearts a firm reſolution to ſacri- 
fice their lives and fortunes, ſo freely beſtowed upon us by him, to main- 
tain the Crown ad juſt Prerogatives thereof; fo that it may have a per- 
7 continuance in that Royal Family, in a lawful ſucceſſion; which 
heartily pray may be ſolong as the ſun and moon endures. JETTY 


From what has been ſaid, I hope it doth plainly appear, that fince the 


Law of this Land, and the Law of Nature and Nations, allow the power 
of making Companies to manage traffick, excluſive to all others, to be in 
the Prince, that this is reckoned to be inter Jura Rrgalia; that no Act 
of Parliament does reſtrain this Prerogative ; that the practice of all Eu- 
rope has been accordingly; that particularly ſuch Companies have been 
erected in England, and thoſe Companies have been in quiet poſſeſſion of 
their ere for ſuch a number of years; that they have paſſed the ap- 
probation of many learned men; that they have been thought for the 
publick advantage of the Nation, by ſo many Kings and Princes, with 
the advice of their Council, both in and out of Parliament ; that all Sta- 
tutes and Authorities of Law that we can meet with in our Books aflirm 
it, and none«that I can meet with oppoſe it. | | 
That the Ea/t-India Company have ſolely run the hazard, and been at 

great expences, » 1 ; | 

In diſcovering places, 

Erecting Forts, and keeping Forces, 

Settling Faclories, 

And making leagues and treaties abroad; | 
It would be againit natural juſtice and equity, (which no municipal 
law can take away) for others to-reap the benefit and advantage of all this : 

'Eſpecially ſince all this has been occaſioned by an Act of the publick, 
and by the juſt prerogative of the Crown, under which they claim, 

So that now, ſuppoling the matter had been doubtful at the beginnin 
(as yet the contrary is evident), bo after ſo many years undiſputed 5 
uninterrupted prerogative of the King, and the poſſeſſion of the Compa- 
nies purſuant thereunto; and yet the laws having always been open to 


| any ſubjects who conceived themſelves grieved; that ſpecch which Je- 
ſepbus records of King Agrippa, to thoſe J 
deavoured to recover their loſt pretence, may be applied to theſe clamor- 


ews who after many years en- 


ous Interlopers : | « ; | 

Intempeflruum eft nunc libertatem concupiſcere, olim ne amitteretur certutum 
opertait. Non amantes libertatis diſcendi eftts, ſed ſubditi contumaces, | 

And fo the Romans anſwered Antiochus (to ſhew the injuſtice of his de- 
mands), That he required theſe Cities which his Predeceſſers for ſs many years had 

And Queen Elizabeth pleaded y e. the King of Denmar4, for the 
rights of fiſhing upon the coaſts of Norway and New-Jſand, That neither 
his great-grandfather, grandfather, nor father, had exaCted any thing for 
it; and therefore 1 it to be unjuſt. Cambd. Eliz. fob. ann. 1600: 

So that I conclude the firſt, dw conceive, the only point in this 
caſe, that Letters 7. which give licence and liberty to the Plaintiffs 
to exerciſe their ſole trade to the Na, within the limits of their Grant, 
excluſive of all others, is a good Grant in law, | 

2. I do conceive, that the Defendant trading to the Indies, contrary to 
this Charter, may be puniſhed by information at the ſuit of the King z 
and that this action by the Plaintiffs is alſo well brought; but in as much 
as I have detained you ſo long upon the firſt point, J ſhall treſpaſs upon 
your patience but a few words to this. | 

I. Therefore I conceive, the Plaintiff need not alledge any fpecial da- 
mages no more than the Grantee of a fair, market, or any other fran- 
chile, 
2. The action is brought, and grounded upon the Grant of the ſole 
and entire trade; which, as I conceive, is a franchiſe the King may 
grant, and is like the caſe of new inventions; upon which Letters Patent 
actions are brought by every day's experience; and the prohibiting clauſe 
is added, only to make the thing more notorious ; and that Interlopers, 
in caſe they ſhould be proſccuted at the e ſuit, ſnould be more inex- 
cuſable. And until you can imagine there be as man N Com- 
panies, as there are commoners and ſchool-maſters in England, Mary's 
caſe, Coke q. can never be thought an objection. As to the objection in 
the 11 Rep. 88. Rolls Abridg. part 1. p. 106. Darcy's caſe, that admit- 
ting the Grant or Diſpenſation to Darcy had been good, for the ſole im- 
porting of foreign Cards; yet that being only a Diſpenſation to the Stat. 
of 24. 1. and did only exclude Darcy from the penalty of that Act, he 
could not maintain the action: But if in caſe that Grant had veſted an 
intereſt, as our Grant at the Bar does, he * have brought an action, 
as, my Lord Roll! ſays in the next paragraph, may be collected out of 
Darcy's caſe. | 3 | 

The caſe upon Patents of new inventions, are full authorities in th 
caſe at the Bar: And fo is that caſe of the Abbot of I ſiminſter, wherein 
the Grant of the market for thirty days, excluſive of others, is particular- 


| ly ſet forth in the action. And the Saliſbury man that brought cloth to 
2 


ndon, and ſold the ſame contrary to that Charter, is proſecuted in an 


action of treſpaſs upon the caſe, at the ſuit of the Abbot ; and the writ | 


concludes, (ſuppoſing the Grant good) In nu/tri contemptum & prædicti 
Abbatis grave dumnum ac Fr. & libertatum ſuarum pradiftarum læſionem ma- 
ni e ; Which is an authority full as to this point. 

pon the whole matter, I am of the ſame opinion with my brothers; 
and do conceive, that that Grant to the Plaintiffs of the ſole trade to the 
Indies, excluſive of others, is a good Grant, and that the action is well 


brought: "I 
And therefore les the Plaintiff take his Fudgment. 
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Marui: 3 Juni, 1664. Fer. Trim 30 * * 5 F. 8 Besen che Lord Ts. 5 . ye.” 


| Blom Moſims Plaintiff 3 verfur Dame Tondo fon, Dek, 


15 Day this Cauſe, came. ta | be tried at at the Bar of the. Curt « 1 King „Bench, 
a 4 Ka Jury 7 the County of Madgex 3 ts ames N 92 


W pews bus Jury 
wY Reginald Fut, Bart 
Fir Jobn Cu ler, Kt. and Bart. | 

Sir Goddard 'Nelthorp, Bart. 

- Sir Michael ha Knt, ©. 
Sir William Gul mn no imas Cleve 2 38 
Sir Rithard' Dotonton, Knt Neuchard 22 Naas 5 


Who being counted, the Record was read to them by the Clerk of the 
Papers, in Eugliſb; and opened by Mr. Holloway, for the Plaintiff, | 


Mr. Serj. Stringer. AY it pleaſe your Lordſhip, and you . 
men of the Jury, 1 am of Counſel in this Cafe. 
fo the phaintiff; . the 


Queſtion will be, Whether the Leſſor or the 
Plaintiff hath a yood title to 1 he Tenements in queſtion ; which are 
about three or four hundred tenements, near Radchfe, in Shagwell Pa- 
riſn; and the ground thereof is, ſay we, the ancient Inheritance of the 
Cirurch of St. Paul's, who have had the poſſeſſion thereof for four or five 
hundred years v. We fhall prove leafes down for ſome hundreds of years, 
till we come to that made to the Leſſor of the Plaintiff; under whom we 
clain, We will begin with the laſt leaſe of Dean Stilling fleet, 30 Sept. 


Richard Reynelt, Eſq; 
© Ralph Bucknall, Til 5 
8 Thomas Aufi, in, Eſa; _ 
e e E q; 


1678, upon the furrender of the leaſe made by OG . now Lord | 


Archbiſhop of Canterbury. 
Swear Feoffrey Willan (which was done) ; it is a Church-leae yer One 


he is a witnels to it. 
The Leaſe of 30 Sept. 1678, was read. 
Mr. Serj. Stringer. ( Sheꝛbing to him another Deed a) Did you ſee that 
Deed ſealed and delivered? 
Millan. Yes, Sir. 


As Indenture pot. made the 25th of Match, 76797 3! Car, II. | 


between Thomas Neale, E/q; the Lady Gold, &e. Read. 

Ar. Atti. Gin. We admit the Aſfigament. 

Mr. Serj. Stringer. Then we ſhall prove the Lands i in queſtion w were 
always held of the Dean of Paul's,” 8 . 

Ar. Att. Gen. Ay do, ſhew that theſe lands in queſtion were fo, if you 
can. 
L. H. J. I would not interrupt you, Gentlemen, pray go your own 
way; but if I miſtake not, you had as good begin with 5 Ed. VI. as you 
did laſt time, as I remember; I have not indeed my Book I had then, here; 
I fear we have not overmuch time to waſte : we ſhall want time at the latter 
end of the caute, therefore pray come cloſe to the merits of the cauſe. 

Mr. Serj. Stringer. We will ſhew its if * 1 * know it well 
enough. 

Me. Att. Cen. Shew what you can, 
Mr. Serj. Stringer. In 5 H. VIII. the Dean of PauPs, Collet, leaſes to 


one John Hall. | 

L. C. J. But it is 5 of Ed. VI. I aſk for. | 

Mr. Serj. Stringer. 23 Feb. 5 Ed. VI. Dean May doth make a leaſe to 
Joan Hall, and Mo cellus Hall. Then Dean Fectnam, 10 Dee. 2 and 3 Phil. 
and Mar. in conſideration of a ſurrender of that leaſe, letts another leaſe 
to Marcellus Hall; and ſo it continued till May, 1630, and then Dean 
Donne made a yas for three lives; and upon the ſurrender of that in 
1636, Dean J/innef made a leaſe to Moor; and in 1640, he made ano- 
ther leaſe to Minterò urn, which was fold to Mr. Neale, and fo came to the 
Leſſor of the Plaintiff. Firſt read this book. 

Mr. Att. Gen. What Book is it, Mr. Serjeant ? 

L. C. J. Ay, tell us what it is; open it before you read it. 

| Clerk reads.] A tenement with a water-mill, cum Pertinentiis 
- L. C. J. What is it you read there! 

Mr. Serj. Stringer. It is a Book that belongs to the Dean and Chapter 
of St. Paul's. 

JL. C. F. What Book is it? How do you prove it to belong to the 
Dean and Chapter of Pauls ? 
(Then Mr, Spencer was called, but could net readily come in by reaſon of the 

Crowd. Mr. Porter was ſworn.) 

Mr. Serj. Stringer. Mr. Porter, What ſay you to this Book ? 

Porter, Since the beginning of this Suit, this Book was found among 
the VV ritings of the Dean and Chapter of Paul's. 

Mr. Ait. Gen. How long ago, Sir, upon your oath ? 

, Porter. About a year ago. 

"©, 7. That is but a  flovenly account of ſuch a Rook as this. 

Mr. Milliams. It is plain, my Lord, it is not a new Book made on pur- 

ſe. 
bags C. J. It is plain, that in this ſlippery age we live in, it is very eaſy 
to make a Book look as old as you would have it. 

Mr. Serj. Stringer. We will go on to the leaſe made to Marcellus Hall. 

(Then Mr. Spencer came in and was ſworn.) : 
Mr. Williams. Pray, Sir, when firſt ſaw you that Book ? 
$ _ Seven years ago. 
. Ait. Gen. here, Se 

| . Among the evidences of the Dean and Chapter of Pauls, 

L. C. J. What is it _ would read in it? An entire leaſe, or what ? 

Mr. Serj. Stringer, Tis a ſhort note of a leaſe. 

Clerk reads.) A tenement with a water-mill 


|. 


| 


4 cauſe I obſerve here in t 


| thing; but we find. an old Book among the evidences 


land; 
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bi Mr. Serj. . Phe 23d of Feb. 5 Edw. VI. nr den 
I. C. J. You, Spencer, have you ſeen i in any of the Books an entry of 
Goth it ah leaſe made by Dean Colt? 


oe I have not obſerved that I bse ſeen any leaſe of Dean Caller. 
G3 Have you ſeen any leaſe made by Dean Colle, in the ne . 
Hy VIII. about any 8 Church's lands? I aſk, y ae 
aper, in two places bere is t Word Dee 
- Collet, writ nd than that 5 the Book; but Nowell-i 
with the ſafe hand as t. ſo Mer ſeemt to have been p 
for the maker of this 1 as being put upon the top; when in e tis 
was not Dean till lon after Upon your oath, in whoſe name was that 
"- lett that is here ſpoken of ? 
one; I know not, my Lord; that is the Podk I faw den. a8 
7 7 Is = leaſe i Pot our Book of 40 76 Big BY Fl 
Gen, Pray, Ge emen, you UC before r 7 
nal 22 of 84 where is it now — Wo: p you rang 
| Mr. Milliam That Book wis p * in brſt trial. 
L. C. J. What firſt trial? Not that laſt Term. js 5 
Mr. Williams. It was in Court at that tim. . 
L. C. J. I, believe not, you are miſtaken in that; for 1 — 
the notes I took then, and I find no ſuch thing here. 
2 Att. Gen. They produced then the firſt purehaſe of the Ds 
C. J. Is there any leaſe of Henry VIlith's time in that B 2 
Spencer. I do not remember any leaſe of Henry VIIIth's time of this 
a ; but I have ſeen that Book ever ſince I belonged ts the ro 
nels. 


L. C. J. Have you not a Book of the ſucceſſion of you Deans? When 
was Collet Dean? | 

Mr. Williams. In 15 % | | 

L. 0 When was Nowell nas 

liams.. In 15606. 

IL. C. J. Then I aſſure you this Book? 1s Oe fuſpicious./ 

Ar. Att. Gen. They threaten us with forgerics, and 1 know not what 
believe it will be found on Mr. Neale's ſide. 

Z. C. J. If in caſe you come and produce a Book, and you value 
pee, 5 n the antiquity of it, as an evidence that this land did be- 

to the Dean and ag i and leaſed by them, 5 H. VIII. and in 

8 Book Nowell is written by the ſame Hand as the reſt of the Book, as 


ith anot 


3s 


till threeſcore years after, Nowell is turned by another hand to Collet; it 
— 4 a great ſuſpicion certainly upon your Book, as * up for a pars 


Mr. Williams. It is true, my Lord, if we ad tt, it were ſaaie. 


and we produce it as ſuch z- we have — altered it, 
be done for our purpoſe. | 
L. C . Who knows who did it? But done it is. 

4 0.0 tt. Gen. And your title is under the Dean and Chapter of 
aul's 

L. C. J. Who keeps the evidences that — to the Dean and Chap- 
ter of Paul's? 

Spencer. They are kept in the Chapter-houſe. 

L. C. J. I am perſuaded there may be an ancient Book, and this may 
be ſuch an one; but it looks a little untoward in this particular. Tow 
Spencer, did you look upon thoſe two particular pallagys ? 


Spencer. No; I did not obſerve it. 
Mr. Serj. Swinger. My Lord, our next leaſe in the Book 3 die 
made by aller. 


Ar. Att. Gen. Come, upon your Oath; did not Mr. Baron, or Mr. 
Neale, come to ſearch in this Book? 

Spencer. Yes, they did. 

Mr. Serj. Lutwich. How long ago was that? 

Spencer. As to Mr. Baron or Neale themſelves, I TY never fee 
them come to ſearch ; but ſome for them have. 

Mr. Hll;ams. Do you believe the Book was thus as it is now, before 
you came at firſt to it ? 

Mr. Serj. Lutwich. You ſay they did not come to ſearch, what did they 
come for then, to drink ? 

Spencer. They have come to the Officer, Mr. Perter, but I never ſaw 
them ſearch, 

Mr. Miiliams. But I aſk you again, was it ſo when you found it firſt ? 


Spencer. I believe it was, I know of no alteration. 


Mr. North. Nay, my Lord, we have another piece of evidence that will 


fortify that Book to be true, as to the foundation of it; that ſuch a leaſe 


was then made as the Book ſays: for we have a kind of Particular, or 

Catalogue of the evidences of the Dean and Chapter. It is an ancient 

writing And in this there is mention particularly made of a leaſe 

made in 5 H. VIII. Pray, Sir, look upon that, and give an account of it. 
Spencer. I have ſeen this among the 2 of the evidences of the Dean 

and Chapter of Paul's. | 

Mr. Ait. Gen. How long ago? 

Spencer, I cannot directly tell. 

Mr. Pollex 7 How long do you think, upon your oath ? 

Spencer. I wo years ago. 


L. C. J. See if the Book have any title. 
Clerk. No, my Lord. 


+ 


Mr. Att. Gen. That is ſince this conteſt. 
L. C. F. Ay, that is a little too lately for an ancient writing. 


* The State of the queſtion heing, Whether the ſeven acres in Shadwell, was part of the ancient Inheritance of the Dean of St. Pauls, to whom Mr. Neale was Leſſee, and 
ſo now Leſſor of the Plaintiff; or part of Wapping Marth, that had been drain'd by one Vauderde!f, and after ſold to the Stepkins' $, under whom the Lady I did claim. 
I 


T. 


Dean then; but becauſe you find Collet was then Dean, and Nowell not 


Mr. Serj. Stringer. But to put it out of doubt, we have this ſecond 
| leaſe, which does recite this leaſe of Collet's. 
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dered a ſearch there ? 


ee L cannonſay particularly 14id: I have feen this peer 


Paper, man?” It is a Parchment, pr'ythee mind what 

thou ſayſt: How ay is it ſince — firſt ſaw/ that Parehment? ö 

Spencer. I believe I Have ſeen it this ſeven years; but not that I can 

ſwear to have taken any particulat notice of it. 
AA, Att. Gen. Where did you'ſee it firſt, upon your 'vath? 

_ Spencer: Among the reſt of the Deeds and Evidences that belong to the 
Dean and Chapter of Paul s:. | LOS YER © x | 


Mr. Att. Gen. Upon what occaſion did you take notice bf it firſt ok 


| W Upon ſeatching among the writings. ed K eee 
Ar. Ait. Gen. Wo dicke earch with you at that time, upon your oath ? 


14 . Mr. Porter. | we i e 
P . Read it. 1 eee e 
Mr. Att. Gen. Was it delivered to Mr. Neale before it was brought hither ? 
+ Spencer. It is brought here now among the Dean's other writings, we 
never uſe to deliver any out. IB. | 


: 


pertaining. * 

Mr. Serj. Stringer. Now: we will read the leaſe to Marcellus Hall; 
wherein this is recited to have been made. | | 

{ The leaſe in the Book was read, dated 23 Feb. 5 Ed. VI. for frvt-and- 


1 orty years, at nol. rent.) 
Mr. Serj. Stringer. Then the next leaſe is in 2 0 Phil. g Mar. 
1 2 | : Which was read. 


to Dec. 2 & 3 Phil. & Mar. from Dean Fecknam 15 Marcellus Hall for 
. ninety years from Michaelmas before. | 


Mr. Att. Gen. There is a licence to alter the Mill, which we ſhall 


prove he afterwards did. | 
Mr. Serj. Stringer. Your Lordſhip obſerves here were grounds and ſe- 


veral houſes at this time lett, with the Mill and Ponds, and ditches to re- 


ceive the water. After this, Marcellus Hall aſſigned to. Adrian Moor; he 


Cut read.] This is dated 2 Elis. 1559. Books and other writings ap- 
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ie eg, Zutwich, Did you fee it before Mr. Mals or Mr. Baron er- 
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in the year 1618, deviſeth it to his Wife Mary Moor; and in 1630, ſhe. 


ſurrenders, and hath a new leaſe for lives. 
Ar. Att. Gen. Shew your aſſignments, Mr. Serjeant, from Marcellus Hall. 
Mr. Serj. Stringer. That we cannot do, nor need we; for we are not 
to derive-our title that way, but the Church's title is ours. We will ſhew 
ou Dean Donne's leaſe to Mary Moor, upon her ſurrender. 
222 leaſe, dated 14 May, 1630. 6 Car. I. for three lives, at 1ol. &c. was read.] 
Mr, Serj. Stringer. Then Mary Moor, ſix years after, ſurrenders this 
leaſe, and takes a new leaſe for three lives in Dean Winnef”s time, at 100. 
a year rent, and 40 5. increaſe. 504 ; 
[Which leaſe dated 5 Aug. 1636. 6 Car. I. was read.] 
Then another leaſe dated 5 March, 1646, 16 Car. I. by Dean Winneff to 


Samuel Whitwick, and John Winterburn, at 10/. the ancient rent, 


; 40s, before increaſed, and 4.1. more now increaſed. 

Mr. Serj. Stringer. Thus far it ſtood upon leaſes for lives: this leaſe 
continued till. 1669, till Mr. Neale bought this land, and then he renewed 
it from the now Archbiſhop, then Dean Sancroft, who raiſed the rent to 80). 
during the life of Freak, who was the ſurviving life, and to 100/, after. 

4-1 #bich leaſe, dated 12 July, 21 Car. II. 1669. was read. 

Mr. Serj. Stringer. We have brought it home now, my Lord, to the 

Leſſor of the Plaintiff: For we have ſhewn this leaſe was ſurrendered to 


Dean Stilling fleet ; and thereupon he made a leaſe to Garrard and Craiford, 


which we have given an account of before. And ſo we have ſhewn a ſuc- 
ceſſion of leaſes from the Church, for 130 odd years. 

L. C. J. The laſt leaſe is at the rent of 240 l. a-year, I think. 

Mr. Serj. Stringer. Yes, my Lord. 

Mr. Serj. Maynard. Have you done, Gentlemen ? 

Mr. Serj. Stringer. Yes, we have, tillyou give us farther occaſion, Brother. 
Mr. Serj. Maynard. Then, may it pleaſe your Lordſhip, and you Gen- 


tlemen of the Jury, | am of Counſel in this cauſe for the Defendant, my | 


Lady Joy. The Plaintiffs have given you a ſort of evidence for a title; 
but the truth of it is, all that they ſay will not make a concluſion, ſuch as 
they would have from their Premiſes : For all that they have proved, is, 
that the Deans of Paul's, ſucceſſively one after another, have made leaſes. 
They did in the beginning tell you, they had had this land hundreds of 
years: But what have they had? and what leaſes have they made? But 
only a mill, a bakehouſe, a trough of lead, and all houſes, lands, meadows 
and paſtures thereto belonging. We do not deny but that they are to have 
a mill ; their leaſes are alſo, even the new ones do moſtly follow the track 
and words that were uſed in Queen Mary and Henry the Eighth's times. 
But here is the truth of our caſe : That the Dean and Chapter had a mill, 
agree; nay, more than that, we agree that they have eighteen acres that 

Bos the Ne. orth ſide of Rowlife high-wa 2 aſs that they have 
another parcel of land, called the Lynches. That this may be underſtood, 
we now crave leave to deliver maps to the Court and the Jury. 

Mr. Serj. Stringer. And we deſire ours may be ſeen too. 

Mr. J. Miibins. Aye, deliver in your maps, this is the only fit place 
for them. 


(I bich was done en both fades.) 

Mr. Serj. Maynard. Then, my Lord, I will go on. We agree, I ſay, 
they had a mill, which is now taken down and put in another place: We 
ſhall ſhew them where it did ſtand, and that was no part of the land now 
in queſtion. The Jury have ſeen the place, and I hope have had a ſatiſ- 
factory vicw of it. There was once a mill ſtanding, and there was once a 
pond, but that mill and pond do ſtand elſewhere. The land in queſtion, 
we ſay, was anciently marſh ground, and ſubject to the overflowing of the 
Water, and it is ſo to this day. In H. VIIPs time, it was by one Vander- 
delſ, a Dutchman, drained. This, by Act of Parliament, Richard Hill was 
made owner of, and he convey'd it to Sleplins, who was the Defendant's 
anceſtor, and whoſe heir ſhe is. And the boundaries are ſet down in that, 
and the ſubſequent conveyances, which cannot poſfibly 
that their mill is ſaid to ſtand in. We ſhall ſhew by ſeveral Records the 
Queen had a title to it by a conveyance in way of mortgage to her; and 
this afterwards was conveyed back again to the anceſtor of my Lady Icy. 
We yield they had a mill, and they have increaſed the rent ſufficiently 


ſtand with thoſe | 


— 
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art f Shad well: 
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of the Dean and Chapter's lands. 
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upon it, hot to need other men's land. They have houſes built bpon it; 
I know not indeed how much, but I think it is near too. a year that it 
yields to them. If then we can demonſtratively ſhew you where our 
ground is, and where theix's is, and if we affirm our title by Records and 
good Con veyances; thel by a pretence to a mill; I hope they ſhall not 
grind. us, or take away all our lang. 

Mr. Att. Gen. My Lord, and Gentlemen of the Jury, I crave leave to 


9 


anſwer the Evidence that has been given, before I enter upon our title, 


They have ſpent a great deal of time to derive down a title to the Dean and 
Chapter of Paul's, to a mill, a bake-houſe; and ſome little ground thereto 
a And truly, as Mr. Serjeant ſays, no man ever queſtioned the 
Chapter for their mill, and bake-houſe, and leaden trough. But 
the thing in queſtion is, ſeven acres and an half of land, which in the 
memory of man was marſh-ground ; if you obſerved it. Gentlemen, upon 
the view how it lies, you know the North bound is the Dean's Lyrches, the 


South bound is the Thames Wall, the Meſt bound Foxe's-lane, and the 44 


bound is the Filly greund that is called Coct-Hill. And we ſay as to all this 
land, it is none of the Dean and Chapter's, nor ever did pals, or was en- 
joyed by this leaſe ; but we ſhall ſhew you it was under another leaſe. I 
muſt obſerve, that it is very ſtrange upon their own evidence, that a mill, 
cum Pertinentiis, ſhould paſs ſeven acres of ground; and a mill that was 
demoliſhed fo long ago as in Queen Mary's time, (for fo we ſhall plainly 
ſhew you it was) and that theſe lands, containing ſo conſiderable a revenue, 
ſhould not have a ſurvey taken of them, or a boundary made of the land, 
that they might know what was theirs; and. what their neighbours: For 
your Lordſhip and the Jury may obſerve, in all the leaſes and conveyances 
down to this time, in Dean Collet's leaſe, and onward, there was nothing 
mentioned but a mill with the appurtenances, or a tenement with the ap- 
purtenances. But they have not one fixed boundary of their lands; and 
really it cannot be refine the Dean and Chapter ſhould be ſo ignorant. 
Beſides, in the ancient leaſe that they produced of Ed. VIth's time, there. 
was a covenant to pay the quit-rent, as for lands holden of the manor of 
Stepney. And we did expect that they would have brought ſome of the 
Rolls and Records of that manor ; and out of ſome ſurvey, there remain— 
ing, would have given a particular teſtimony of 'what lands belong to the 
Dean, and what do not. But in truth, we ſay this is properly mar{h-land; 
for that will be your queſtion, Gentlemen, that you are to try, I be'icve, 
at laſt : Whether theſe ſeven acres, thus bounded on F-xe's-lave, Mi; 
on the Thames, South; on the Hilly-way, called Cock-h:1!, or Mili-diteh 

Eaſt; and on the Dean and Chapter's Lynches, Nor th, be marſh-groun' ? 
'The Dean and Chapter have given evidence of ſome leaſes, which upon 
the ſurrenders were delivered up to them; but there are none produced, 
they only read the entries in their Books. Now we ſhall d:monſtrate that 
this mill of theirs was an overſhot-mill; for there is mention made of a 
leaden trough, which is the only proper inſtrument of an overſhot-mill. 
Therefore we will firſt ſettle (becauſe they themſelves will not) what is 
theirs; and then we doubt not to give you ſatisfaction that this was never 
any of theirs, but the undoubted Inheritance of the Szepkins ; and not a 
foot of it belongs to any other man living. But further, ſince they will 
not, we ſhall produce a picce of evidence, which indeed we muſt thank 


| Mr. Neale for; for he blabbing it about that he had a ſurvey of the manor 


of St. pney, which would do our work, put us upon ſearching there for it; 
and we have it here; and there you will find a particular of all the Dean's 
lands, under 33s. and 4. quit-rent. And the particulars are thus deſcribed 
in that Book, (which ſhews that there was a tenement that ſtood by the 
mill, and that paid a quit-rent, and the other lands came under that quit- 
rent) Twenty acres, called Shadwell field, that lieth on the North- ſide of 
Ratcliff high-way, known at this day; and all this piece of ground, of 
twenty acres, is built upon and improved; which was one part of the land 
that came under a quit-rent, but not pretended to be any part of this. The 
next is five acres, called the Lynches ; and it appears by the Record to be 
but five acres, and ſo it is meaſured now. Ratd/f high-way went on the 
top of the hill, and this is called the Lynch-way, not improved nor built 
upon ; and is exactly abutted according to our Records, and decyphered 
by acres to an acre. Then comes the third parcel, and that only concerns 
you to enquire of, whether theſe ſeven acres and an half be parcel of that? 
And that is deſcribed in the Record to be a tenement, called Derrick-hills, 
whichis a bake-houſe with amill, and the leaden trough, the appurtenances 
of the mill, at the rent of 33s. and 44. Theſe are all the parcels named 
And at the laſt trial when they pro- 
duced the deed of purchaſe, whereby this was conveyed to the Dean, which 
I think was in H. III's time, it yielded but 30. a-year in the whole, and 
now in time it is come to 2000/, a year, without this great gobbet, which 
they intend now, if they can, to ſwallow up. And now as to this parcel, 
all they can claim is but a mill, and in the latter Jeaſes, it is a houſe 
where the mill ſtood, and that we ſhall ſhew by Records where it ſtood 
and it is ſaid to be called Derrick-h:l/s, and ſituate on the Eęſt end of the 
marſh now in queſtion. And to go a ſtep farther, we ſhall ſhew that this 
was altered in Queen Mary's time; for in 5 E. IV. the Book wherein 
their leaſe is, makes mention of the mill as ſtanding ; then in 10 Dec. 2 & 3 
Ph. & AM. there is a kind of myſtery which we ſhall by our evidence un- 
riddle; For then though the tenant had above forty years in being, and to 
come, he muſt renew his leaſe from Dean F:c&nam at that time. Now 
we ſhall ſhew that the 20th of the ſame December, this place where the mill 
then lately ſtood, was lett to Yen Carter, Oar-maker. There are in that 
place, at this day, lands and houſes that yield the Dean and Chapter an 
hundred pounds a-year, diſtin& from the Lynches and the North ground of 
Ratcliff high-way, and that is a very good improvement for a mill, and a 
bake-houſe, and a leaden trough, and a ditch for the water. Now by their 
leaſe in 1.60, they recite that the mill was not worth the keeping up; and 
according to the power given them by the leaſe, 2 & 3 Phil. & Mar. to 
pull down the mill, it was pull'd down and built upon, and it came to 
yield them 100 J. a-year, as it doth at this day. After this we ſhall call 
witneſſes to ſet forth, that in this place, in the 4% end of Coch- hi, in 
the memory of man, there was found the floor of the old mill; and 
there are thoſe living that can atteſt it. So we ſhall ſhew they are fiſhing 
in a wrong pool; they have ſufficicnt to anſwer their deed of pur- 
chaſe ; and all the evidence that hath been given you, will appear to 
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their evidence mention ma * And truly we WII 


tlemen, your great queſtion is, Whether this de marſh. g 
Anda _ in gf, be {tion will be about the 
alane,'and.no,other 


North on the 2 55 and Hef! on St. Catherine's, is no queſtipn, nor ever 


tance of the Stephins's, we ſhall prove by) SIT Es ihe 
en. N „ W in | bounds ap- 


pear to be plainly the ſame as now we ſay hey 370 at this day; only now | 


it is all built, that is all the difference; and t 


N n Faſper Hill, who was the Heir of 
chard Hill, in 12 Nov. 5 & 6. Ph, & MH. by deed, and afterwards 3 Eliz. 


d, ſo. propertionably. way the reſt of the ground; and it appears at this 
155 upon a high tide all their cellars are overflown), I thiak then you 


was one thing I forgot about the eleven acres— 

Mr. Serj. Fun What is it you read firſt, Sir? 

L. C. J. What do you begin with, Mr. Attorney ? 

Mr. Alt. Gen. Your Lordſhip obſerves they ſhew a leaſe from Dean 
Fecknam, the 10 Dec. 2 & 3 of Ph. &. M. Now on the 22 Dec. in the 
ſame year, we ſhall ſhew Marcellus Hall, by leafe to Carter, butts it up- 
on the Eaſt ſide of the mill. 

Fw 6.4; [ took the notes the laſt time of your evidence, and it began 
in H. VIIItb's time. 

Mr. Att. Gen. My Lord, when we come to our title, we ſhall go on in 
the ſame method we did then; but now we are only ſhewing where the 
lands are. | 
IL. C. J. Go your own way. i 

Clerk reads.} This Indenture, made the 22d day of December, in the 
ſecond and third years of the reigns of our ſovereign Lord and Lady Philip 
and Mary, by the Grace of God, King and Queen of England, Spain, 
France, both the bar; and Ireland, Defenders of the faith, 
Arch-Dukes of Auſtria, Dukes of Burgundy, Millain and Brabant; Counts 
of Haſpurg, Flanders, and Tyrel'; between Marcellus Hall of Ratcliff, miller, 
of the one part, and Fobn Carter of Ratcliffe, oar-maker of Stebunheath, of 
the other part; witneſſeth, That the ſaid Marcellus Hall hath demiſed, 
granted, and to farm Jett unto the ſaid Fobn Carter, that his wharf lying in 
Rady, where late the mill ſtood, called Ratcliff-mill, adjoining on the 

Fe/t upon the Eaft fide of the mill-ditch, alias the mill-dam, reaching from 
thence. E£a/tward 30 foot; and from the North-eaft corner of the ſaid mill- 
Um outward > the River of Thames, 20 foot ; to have and to hold all 
and whole the ſaid wharf, as is before ſpecifted, with all commodities and 
profits belonging to the ſame, to the ſaid Fobn Carter, to his heirs, execu- 
tors, and aſigns, from the feaſt of St. Mary the Virgin, immediately fol- 
lowin the date of theſe preſents, until the end and term of 30 years, — 
C. J. This leaſe was read the laſt time. e 

Mr. Serj. Stringer. Ves, it was ſo, my Lord. 1 

Clerk readꝭ.]J to be fully * and ended, yielding and paying 
therefore for the ſame, unto the ſaid Marcellus Hall, his heirs, executors, 
and aſſigns, ten ſhillings of lawful money of England yearly; thatis.to ſay, 
at the feaſt of the Annunciation of St. Mary the Virgin. And if it hap- 


„ 
* 


| PER the ſaid rent to be behind and unpaid at the ſaid ſeaſt, in part or in 
all, 


by the ſpace of one fortnight, and lawfully aſked of the ſaid John Car- 


ter, his executors, and aſſigns, then it ſhall be lawful to the ſaid Marcellus 
a His heirs, executors, and affigns, to diftrain for his ſaid rent ſo being 
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| M£nowles. My Lord, upon the ad of Augnft,, 16824 was he firſt tithe I 
.| ever ſaw my Lady hoy to my — wy ſhe'was informed by one'Mr, 


| r. Powis.' Pray, Mr. Knowles, will you. tell upon what oc 
PFF 
Mr. Serj. Pemb. Ay, pray giv 


% 


* 4 


Vicarer, that I had ſeveral writings of 
my Lady deſired me to ſearch. among them, if there were any writings, that 


concerned Szephins's eſtate ;-I told her it would take up a month's time to 


look them all over, for there was a great quantity of them. Ihe ſaid, I 
would do her a kindneſs, if I would look; I promifed her I would: 
And upon the fourth of September, I think I found the Deed, 
| 1 How was Winterburn concerned? „„ 
Mr. Att. Gen. They have ſhewn that he was owner of the land once. 
Mr. Williams.| Did you ever read over thatleaſe? oO 
L. C. J. I aſk you again, how was Winterburn concerned? ' | ' - 
Knowles. He was partner with right, who fold the eſtate to Mr. Neale, 
Ar. Sol. Gen. Wright ſold it to Neale, Winterburn died, and this man was 
his Executor, and ſo he came to the writings: | ** 
Mr. Art. Gen. But pray, Mr. Knowles, tell us, were theſe writings ever 
ſhewn to Mr. Neale? 5 by Li 1 | Q 
Knowles. In the year 1669, when Mr. Neale bought this Eſtate of my 
Uncle Fright, the writings. were all to be looked over; and upon Mr. 


'| Neal?s requeſt, all the writings were ſent to his Counſel, a Gentleman in 


Gray's-inn, one Cage, I think his name was, or ſomething like it; and 

there they were left three months, and I believe in my ſoul that Deed was 

among them. | ee 81 e 
Ar. Ait. Gen. Were they brought back again? 

Knowles, There were two hampers brought back. e ee 
Ar. Att, Gen. Had you any diſcourſe with Mr. Neale about this buſineſs? 
| Knowles. I was arreſted upon his account in an action of 2000 . and he 

preſently after came and got me off from that action, and told me, Mr. 

Knowles, I am ſorry you were arreſted upon my account. So am I t 
Sir, ſaid I; ſaid he, I do believe really you found that Deed ; I did fo, 

Sir, ſaid I. But ſays he, pray will you anſwer me one queſtion ſeriouſly ? 

That I will, two or three, if I can, Sir, ſaid I. Says he, did not my Lady 

Toy, or Baniſter, foiſt the Deed into your houſe ? No, ſaid I, for before 

_ & ſaw either of them, I had ſeen that Deed. Then I am undone, 
al . 7 ; 

Mr. Williams. Who was by, pray, when this diſcourſe paſt between 

you and Mr, Neal: ?--- Knawles. There was none but he and L. 

Mr. Williams. It was at the tavern ; Mr. Neale, I ſuppoſe, will not de- 

ny this, | 3 

FL J. C. Will he not? Will you take his word for it?: 
Knowles, I do ſay, I found that Deed there. | * TIT ES 

L. C. J. Read it; read the demiſe. But, Mr. Knowles, let me aſk you 

a queſtion or two: As I underſtood, you ſaid my Lady /vy deſired you to 

look among M interburn's writings, for deeds that concerned Stephins's 

Eſtate N . Yes, my Lord. . 0 * 

L. C. J. Where was that ?--- Knowles. That was at her houſe. 

L. C. J. And when did you find this deed? N | 

Knowles. I found the deed in Sep „ before any body came to look 

with me, or was in the place with me, | 4 $9501 
L. C. J. Was there any body with you, when you found the deed ? 
Knowles. No. : * : 
L. C. J. Then you found it yourſelf ?---Knowls. Ves. 

I. C. J. Did you read it? WED | 
Knowles, I did the outſide ; what was I concerned further? 1 
L. C. J. Nay, do not be angry; when thou art moſt calm, thou ſpeaks 

eſt ſo faſt a man can ſcarce ander dad thee ; anſwer my queſtion fairly: 

you ſay you read it, what part was it you read? "1393 3:15 e 
nowles, The backſide, the outſide. 5 

Mr. Williams. There is nothing writ upon the outſide. | 

L. C. J. How did you gather by reading the outſide, that it concerned 


my Lady Ivy? Knowles. I only read Stepkins's name. 


L. C. J. Stepkins's name, you ſay? 

Knowles, What deed do you aſk me upon? n 
I. C. J. That deed, the only deed you have ſeen here, What is your 

Chriſtian name? * 00 ent ee 7 

Knowles. Stephen Knowles. * 


ing this very deed now ſhewn to you. 

Jy thought you had meant the leaſe of 128 years. Fit 
L. C. J. Well then, let that paſs for a miſtake; I would know of you 
now ſomething concerning this deed. Look upon it---(which he 4 
upon your oath, when ſaw you that deed firſt ? N 0 
Knowles, I cannot ſay what day it was. et, i 
L.C. J. But, look you, if I miſtook you not (if I did, I aſk your pardon 
again), did not you ſay you found that very deed atnong a great many other 


writings of Vinterburn's, in a room, ſo many foot long, and ſo many 
foot wide, in your garret? Did not you ſay, that in time you ſaw my 
Lady Jvy firſt, upon the 2d of Angyff, 82, that you found that deed 
in September following? And did not you tell us; that you did believe, 


behind, and the diſtreſs ſo taken, to keep until ſuch time as the ſaid rent 


with the arrearages, be fully ſatisfied and paid. 


By C. J. For how many years is that? — Ar. At. Gen. Thirty years. 


in your conſcience, that in the year 1669, Mr. Neale had this writing, 
among others, ſent to the Chamber of ſuch a Gentleman in Grays«[ns; 
NS be EG. 142 "ht <0 6 dis that 
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interburn's : I told her 1 had e, and 


I. C. J. If I miſtook you, I beg your pardon 3 our queſtion is concern- | 
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L. C. J. Now tell me then by the outſide of that deed, how. thou canſt 
tell that it belonged to Steins ? For if thou canſt, thou art more crafty. 
than any body here, I believe. 
K I thought it had been the long leaſe, for that has Szeptins on 
the outnde, 
L. C. J. Well, let that paſs for a miſtake; we muſt now begin again 
upon a new matter. When firſt {aw you that deed? 
Knowles. In September, 1682. 
L. C. J. How do you know that ? Knowles. I put my hand to it. 
L. C. J. Did you read the inſide of that deed ? 
Kn « No, I did not. | 
„C. J. Look you then, we aſk you how you came to know it was a 
ed belonging to Stephins? 
Knowles. I read the backſide, and put my hand to it. N 
L. C. J. How came you to put your hand to this deed as belonging to 
Stephins, when you never looked into the deed ? | 


owles. When I found this deed to have written upon it Marcellus 


Hall, I did believe it was ſomething that concerned the Step4ins's. 
L. C. J. Let us ſee the deed now---(which was done)---You ſay that 
was the reaſon upon your oath ?---- Knowles. Yes, it was. 


L. C. F. Then look upon it again, and do not be ſurprized, but let us | 


have the truth come out, in God's name. Was that the reaſon ? 

Knowles. It was, my Lord. | 

L. C. J. I would fain fee Mr. Sutton, I have a queſtion to aſk him. 

Mr. Att. Gen. He is here, my Lord. 

L. C. J. Give Mr. Sutton his oath--- (which was done )---Look upon 
the outſide of that deed, and upon your oath tell us whoſe hand-writing 
that is. | 

Sutton. All but the word ( Lee.) is my hand-writing. 

L. C. J. Are not the words Marcellus Hal! all of of your hand-writing ? 

Sutton. It is. | | 

L. C. J. Then how couldſt thou know this to belong to the Szephins's by 
the words Marcellus Hall, when you firſt diſcovered this deed in Septem- 
ber, 1682, and you found it dy yourſelf, and put your hand to it; and 


yet that Mar ceilus Hall be written by Mr. Sutton, which muſt be after 


that time ? 
Ar. Att. Gen. He ſays he knows it, becauſe he put his hand to it; I 


ſuppoſe he read ſomewhat of the inſide, 


L. C. J. He ſaid the backſide, the outſide ; he did not read the inſide. 

Mr. dit. Gen. My Lord, I defire our evidence may not be anticipated. 

L. C. 7. Mr. Attorney, I would not anticipate your evidence; but I 
muſt tell you by the way, your evidence anticipate themſelves : And this 
fellow, Knowles, without any more ado, has proved himſelf an errant, noto- 
rious knave. And if your evidence will blunder and ſpoil themſelves, I can- 
not tell how to help it. I knew, as ſoon as I ſaw the deed, that that was 
Sutton's hand; I know his hand, as well as that you are Mr. Attorney. 

Mr. Sol. Gen. Pray, my Lord, give me leave to ask him a queſtion, 
which I hope may clear all this matter, for it is plain the man is miſtaken. 

L. C. F. Mittaken! Yes, I aſſure you very groſly. Aſk him what 
queſtions you will; but if he ſhould ſwear as long as Sir John Fal/iaffe 
fought, I would never believe a word he ſays. 

r. Sol. Gen. Did you look into the middle of one of the deeds ? 
Knowles. Yes, I did. 
Ar. Sol. Gen. Can you tell which you looked into the inſide of, and 


which you did not? | 
Knowles. The leaſe and ſome others I did, but I cannot particularly tell. 


Ar. Sol. Gen. Thed, my Lord, here is the caſe: Here are multitudes 


of deeds, and a man looks on the inſide of ſome, and the outſide of others; 
is it poſſible for a man to ſpeak poſitively to all the particular deeds, with- 
out being liable to miſtake ? 

L. C. J. Mr. Sollicitor, you ſay well; if he had ſaid, I looked upon 
the outſide of ſome, and the inſide of others, and wherever I ſaw either on 
the outſide, or in the inſide the name of Stephins, or Marcellus Hull, I 
laid them by, and thought they might concern my Lady /uy; that had 
been ſomething. But when he comes to be aſked about this particular 
deed, and he upon his oath ſhall declare that to be the reaſon why he 
thought it belonged to Stephins, becauſe of the name of Marcellus Hall on 
the outſide, and never read any part of the inſide, when Sutton ſwears 
Marcellus Hall was written by him, what would you have a man ſay ? 

Ar. Sol. Gen. My Lord, I have but this to ſay ; if there were never a 
dee] delivered by Knowles. to my Lady Ivy, or Sutten, where Marcellus 
Hall's name was written on the backſide of it, but by Mr Sutton; I con- 


| feſs it were a ſtrong objection. But where there are other deeds, and a 
great many, a man may eaſily be miſtaken. It is impoſſible for any man, 


in a multitude of deeds that he finds among a great parcel; and delivers 
many of them out, to take it upon his memory particularly, which he 
looked on the inſide of, and which he looked on the backſide or outſide of. 

L. C. J. Did he not give it as a particular reaſon of ay 1 that 
they belonged to my Lady vy? For wherever he ſaw Marcellus Hall or 
Stephins, he thought that belonged to her. 

Ar. Sol. Gen. Wherever he ſaw thoſe names, that is either in the 
inſide or outſide. 

L. C. F. Under favour, Sir, he did not ſay ſo ; but poſitively ſaid, he 
knew it by that name. And you ſhall never argue me into a belief, that 
it is impoſlible for-a man to give a true reaſon, if he have one, for his re- 
membrance of a thing. 

Mr. Sol. Gen. I beg your pardon, my Lord; as J apprehend him, he 
ſwore he looked into the inſide of ſome, and the outſide of others, and 
there were a great many of them. 

L. C. J. And I beg your pardon, Mr. Sollicitor, I know what he ſwore 
as welt as any body elſe: If indeed he had ſworn cautiouſly, and with 
care, it 80 been taken for a. ſlip, or. a miſtake. 

Vor VII, | 
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. Ait. Gen. My Lord, we muſt leave it upon its own weight; but we 
are. not come to our title yet: Lhave the deed in my hand, which is a very 


came to. Know this belonged. ta |, old one, and therefore needs not ſuch. exaQ proof. He is miſtaken, we do 


own, it ; and I muſt appeal tc 
taken in a great multitude of deeds. 

L. C. J. Well now, after all this is done, let him give an account how 
he came to know this to belong to Steplins, or m Lat Ivy, if he can. I 
{peak it not to prejudice your cauſe, but only to have the truth come out. 
Bur for the witneſs, that ſwears, it may affe him 1 aſſure you. Give 
him the deed, and let him look upon it.— Look upon the inſide, and look 
upon the outſide too. ok 

Knowles. I believe, my Lord, upon better conſideration, I have read this 
deed before now. | 3 

T. C. J. Very well; and yet you ſwore the contrary juſt now. 

Knowles. L was in a maze, my Lord. | 

K. C. J. I am ſure thou ſworeſt wildly. 

Mr. Sol. Gen. Pray what deed did you take it to be at firſt ? 

Knowles, The leaſe of 128 Years. | 

L. C. J. Prithee read it now to us. 

Knowles Reads.--- This Indenture made the 22d day of Dec.---- 

L. C. 7. Between whom? 

Knowles Reads. Between Marcellus Hall of Radcliff, miller, of the 
one part, and John Carter, oar-maker, of the other part, witneſſeth, that 
the ſaid Marcellus Hall hath demiſed, granted, and to farm letten to the 
ſaid Fohn Carter, all that wharf lying in Radcliff, where date a mill ſtood, 
called Ratcliff-mill.---- | | 2 | 

L. C. J. Can you ſay * ever read ſo much before? 

Knowles. I believe I did. | 
| Z. C. J. When was it ?---- Knowles. In September, 1682. 

E. C. J. Then you read it before you ſhewed it to my Lady Tvy ? 
Knowles. Yes, my Lord, | 


peal to the Court, whether a man may not be miſ- 


* ” m— — —  —— 


and ſhe deſired him that he would pleaſe to talk with me, to ſee if I could 
| do her any kindneſs or ſervice in any of thoſe deeds. The firſt time that 


L. C. J. Was there of one Donne ?---Knowles. Of one Lun there was. 
L. C. F. Of one Fecknam ? Knowles. No. | | 
J. C. J. Of one May? — Knowles. No. 
L. C. J. One Joan Hall ?----Knawles, No. 
L. C. 7. Was there any mention made of any Hall 

{ MKnowles. Yes, there was. 


L. C. J. What Hall did ſhe ſpeak of? 

Knowles. J am not certain whether any Hall was named or no. 

| Mar. Att. Gen. He ſays, he is ſure there was of Stephins, and ſeveral 
others, but not of any Hall. 

L. C. J. He does fo, Mr. Attorney. But now I would aſk him this 
queſtion ; If there were no mention of any Hall, how came you to find 
| out that this leaſe from Marcellus Hall to Carter ſhould affect Stephins, or 
my Lady Ivy? | 

Knowles, My Lord, I will give you an account of that. 
| L. C. 7. Ay, do if you can. 

Knowles. This was at the firſt time that I ſaw my Lady Toy, that this 
diſcourſe was between us; upon another diſcourſe, at another time, Hall 
was mentioned to me. | | 

L. C. F. How many names did ſhe tell you of at firſt ? 

Knowles, I cannot remember them all. 

L. C. J. He remembers as punctually as can be the 2d of Auguſt to be 
the firſt time that ever he ſaw my Lady [vy; and then ſhe ſpoke to him of 
looking for writings that concerned Steptins, and Lun, and Barker ; and 
he remembers ſuch a day, the fourth of Sept. 1682, he found the deeds ; 
but he will not give any account how he came to know, by Hall's name, 
that this belonged to Stephins. I would fain know when you firſt heard 
of the name of the Halls ?--- Knowles. It was all within a month's time. 

L. 2 Who was it firſt ſpoke to = to enquire about the Halls ? 

Knowles. My Lady Foy ſpoke to me about Hall when I gave her account 
of ſome deeds I had found. — | 
E. C. J. How often did you look oyer the writings? 

Knowles. Several times, 

L. C. J. The firſt time, did you give my Lady Iny an account that you 
had found any thing ? | 

Knowles, Yes, 1 gave heran account of the leaſe of 128 years. 

L. C. 2 Did you find nothing elſe but that? co 

Knowles. Yes. 

L.C. 7: What did you find elſe ? 

Knowles. Several: I cannot give an account of all. 

I. C. J. Did you find that leaſe, or this deed firſt ?--- Knowles, The leaſe, 

L. 5 When did you firſt find this deed ? 

Knowles. The 4th of September I found the leaſe, and within fourteen or 
fifteen days after I found the reſt. 5 

L. C. J. How many deeds did you find out ?----Knowes. Half a ſcore. 

IL. C. J. Who was by when you found the deeds the ſeoond time? 

4 E  Knowls 
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Tuoules. When 1 had found the leaſe for 129 years, I laid it by, and 
looked further for other things, and found a mortgage vhich concerned my- 
ſelf, and that made me more eager to look for what might concern me be- 


ſides; that I was not ſo careful as T ſhould have been of the leaſe of 128 | 


years, but mixed it among the writings again: but I told my Lady I had 
found ſuch a deed; and ſhe ordered Mr. Banifter to help me to find it again. 


L. C. J. Prythee anſwer me once more. Who firſt put you in mind of 


looking after the Halls ?---Knowles. My Lady Toy. 


L. C. J. Was any mat fig when ſhe ſpoke te Jen to look after the 


Halls ?--- Knowles. Yes, Mr. Baniſter was by. 

L. C. J. Who elſe ?---Know.es. Several of my Lady's ſervants. 

L. C. 7. Name ſome of them that were by. HS A 

Knowle: There was Mr. Baniſter's wife and his daughter by. | 

L. C. 7. What day was it my Lady Ivy firſt ſpoke to you to look after 
the Halls? Knowles. Within a week after I firſt ſaw her. | 

L. C. J. Was it before you found the leaſe you ſpeak of ? 

Knowles. Yes, it was before. | 

L. C. J. How comes it to paſs then, that you did not find. it at the firſt 


looking, which was the 4th of September, when you found that leaſe, you 


ſay ? 
"Ur. Att. Gen. We mult lay aſidè the teſtimony of this man. 

Z. C. J. Ay, ſo you had need. | 

Mr. Sol. Gen. Pray leave the deed in Court, we fhall haye Mr. Neale 
too buſy with it elſe, | 8 

Mr. Att. Gen. We ſhall deſire your Lordſhip to conſider all the uſe we 
make of this deed is to prove, that the mill was removed to another place. 

* L.C. F. I do not know what it proves, but if you had kept your witneſs 
Knowles in the mill, I think you had done better than brought him hither. 
Mr. Att. Gen. Swear Mr. Baniſter and Mr. Clerk. (Which was done.) 

Mr. Sol. Gen. Did you examine that with the Roll, Sir ? (Shewing him 


a paper.) 


Mr. Clerk. Yes Sir, I did examine that with the Book that Mr. Northy 
ſhewed me; I think they ſay he is ſteward of the manor of Stepney; he 
read in the book, and I read the copy ; and it is a true copy of a furvey of 
that manor, taken 25 Elix. EN 

Mr. Att. Gen. I heard ſay you have the books of the manor here; pray 
let them be produced. | 

Mr. Williams. You are merry, Mr, Attorney; if it is a true copy, pray 
let it be read. ET FS, 

Clerk+eads.] The Dean of St. Paul's holds freely of fee or field, contain- 
ing by eſtimation- - | 

L. ge Who is Lord of the manor of Stepney now? 

Mr. Powis. My Lady Wentworth is Lady of the manor. 

Clerk reads.] Ihe Dean of St. Paul's holds 

L. C. J. This bounds it on the Eaſt, on the Dean and Chapter of Paul's 
lands, and ſo doth you no good. 

Mr. I/illtams. Let them go on, my Lord. 

Mr. Att. Gen. With ſubmiſſion, theſe are our exact boundaries. 

L. C. J. Well, go on. 

Mr. Ait. Gen. We ſhall go on; and with ſubmiſſion theſe bounds ex- 
actly agree with the bounds that are ſet by the Act of Parliament for drain- 
ing the marſh. Here is nothing that we can ſee that they can claim but a 
mill and bake-houſe, and they are all bounded on the Meſt by Mall- Marhh ; 
and the Lynches are bounded in, part upon the North, and in part upon the 
; and there was alittle part of the marſh did run into the North 
bounds. But now we ſhall come to our evidence; and firſt we ſhall ſhew 
the Act of Parliament. | 

Il hich being Anno 22 H. VIII. was read. 

Mr. Alt. Gen. Next we fhall ſhew Richard Hill's conveyance by mort- 

gage, to Vivold and Salvago. | : 
l hich Indenture of Mortgage was read. 

Clerk reads.] This Indenture made the eighth day of November, in the 
32d year of our Sovereign Lord King Henry the eighth, between Richard 
Hill citizen and mercer of London, on the one party, and Anthony Vivold 
and Henry Salvago, Merchants, of of the other party; witneſſeth, 
That where the ſaid Richard before time was indebted unto 
the ſa'd Anthony Fivold and H. Salbago in the ſum of 560). of lawful money 
of England, whereof they are of their free will have pardoned 

2801. The ſaid Richard Hill by theſe preſents 

All that moiety of marſh ground being 130 acres, lying and be- 
ing that is to ſay, from Ratcliffe mill, that joins to the Hill) 
Lynch to Ratcliffe Town, on the party of the Eaſt; to Graſb Mill by the 
Ilermitage, on the party of the Weſt ; on the high-way, leading from Len- 
don to Ratcliffe on the party of the North; and on the river of Thames, on 
the party of the South given and aſſured 
to the ſaid Richard Hill, by authority of Parliament, 
in the 27th year of the moſt noble Reign to have and to hold - 

Ar. 8 Gen. This doth veſt the lands in queſtion with others in Fiveld 
and Salvago, as a ſecurity for their money, 

Ar. Hol. Gen. Now we ſhall ſhew a leaſe from Hill to Marcellus Hall. 

Clerk reads.] This Indenture made the eleventh day of November, in 
the z7th year of the reign of Henry the eighth ; between Ri- 
chard Hill, citizen and mercer of London, of the one party, and Marcellus 
Hall of Ratcliffe, miller, of the other party; witneſſeth, that the ſaid Ri- 
chard Hill, for the ſum of ſix pounds of lawful money of England, to him 
in hand paid, at the enſealing and delivery hereof, whereof the ſaid Ri- 
chard Ni hereby acknowledgeth himſelf to be fully ſatisfied, contented 
and paid ; and whereof he doth clearly acquit and diſcharge the 
ſaid Marcellus Hall, his Executors and Adminiſtrators by theſe preſents, 
hath demiſed, granted, and to farm letten, and by theſe preſents doth de- 
miſe, grant, and to farm lett unto, the ſaid Marcellus Hall, a parcel of 
marih-ground, lying and being at the Eaſt end of the marſh 
that butts on Ratcliffe hilly marſh wall-bank, or 
wall belonging and the well Shadwell, 
containing by eſtimation eleven acres and a half, more or leſs, 
abutting on Toames Wall, on the party of the South; to the lands called 
the Dean's Lynches, on the party of the North; and on the wall that 
reaches from the Lynches to the Iſland, by the pond on the Weſt, 

| with all the foreland and ſoil. | All 
which marſh-land is in the Pariſh of Stebunbeath to have and to hold 


Lady Ivy: Trial, 


the -marſh-lind föoreland and o“: ct the ſaid Marcellus 
Hol, from the feaſt of the Annuneiation of St. Mary the Virgin next 
coming, for thirty and four years--= © oo ee 4 

Mr. Att. Gen. This was aleaſe made to their miller, and contains ele- 
ven acres and half an acre, which we ſhall ſhew is juſt exactly the contents 


„er. 


| Stepkins, which will bring us to our title. | 
Ci. C. J. Read the reſervation of that leaſe. . 


| the ſaid Richard Hill, his Executors and Aſſigns, three pounds of good and 
' lawful money of England, at four terms of the year; that is to ſay, the fealt 
of the Nativity of St. John the Baptif, St. Michael the banged, the 
Birth of our Lord, and the Annunciation of St. Mary the Virgin. 
Mr. S. Pemberton. Pray, my Lord, we deſire they may give ſome ac- 
count of this leaſe, where they had it, and how they came by it. 

Ar. Att. Gen. You have had it in your hands; you ſee what it is. 

Mr. S. Pemberton. Yes; and therefore we defire to know ſomething 
about it, becauſe we find Knowles's hand to it. Ne 

Mr. Att. Gen. We can give you a better account of it than you think 
for; but that will let you into an hour's wrangle more, which is all ycu 
have to ſay for yourſelves. We have it, diſprove it. 2 
Mr. S. Pemberton. You have it we ſee; but remember you will give no 
account where you had it. But then we deſire to aſk Mr. Knowles a que- 
ſtion, Whether my Lady Ivy was with him ob 
| Mr. Att. Gen. My Lord, we deſire we may go on and give our evidence 

intire ; they would fain break in upon us, and take up another hour in 
quarrelling with our witneſs. When we hear them in their time offer to 
impeach the validity of the deed, then will be our time to juſtify it; and I 
doubt not but we ſhall give a ſatisfaftory account of it. Pray, will you 
give an account of the deed you ſnapped up the laſt time? | 

L. C. J. Nay, nay, Gentlemen, we cannot take up our time in your 
dialogues and little heats. Do you not hinder them, and we ſhall ſee they 
ſhall not hinder you when it comes to your turn. | 

Clerk. This deed hath been read for the Plaintiff and Defendant, and is 
marked ſo, | 5 | 

Mr. Att. Gen. It has been twice read before. 

L. C. F. Well, will ye go on, Gentlemen ? 

Mr. Sol. Gen. Then we ſhall ſhew this deed- poll next. ; 

Clerk. This is alſo marked to have been read twice. (Reads) This is 
dated 16 Apr. in the 6th year of King Edward the VIth. 

To all faithful People to whom this preſent writing ſhall come, I Ri- 
chard Hill, citizen and mercer of London, ſend greeting in our Lord God 
everlaſting. Know ye that I, the ſaid Richard Fill, for the ſum of one 
hundred and thirty pounds of lawful money of England, by Thomas Sizp- 


in the County of Middleſex, beer-brewer, unto me the ſaid Richard Hill 
in hand paid, wherewith I confeſs myſelf to be well and truly ſatisſied 
KP J. Upon whoſe account is it that my brother Gregory comes 
here! 

Mr. S. Stringer. My Lord, Mr. Baron Gregory was deſired by the 
Plaintiff to be here; and as ſoon as we come to our reply, we ſhall aſk 
him ſome queſtions : if he pleaſe to ſtay, we will diſpatch him ſo ſoon as 
we Can. | 7 

Mr. Att. Gen. Nay, rather than trouble Mr. Baron to ſtay, we yield he 
ſhould be examined now. 

Mr. Bar. Gregory. I am not in ſo much haſte, my Lord, but I can ſtay 
a while, and not break in upon the middle of an evidence for me. 

L. C. J. If you pleaſe, they conſent you may be examined, and they 
may be long. | 

Mr. Bar. Gregory. I would not interrupt the courſe of evidence. 

L C. J. Nay, we will take you at your word; but if it be long, pray 
remember we would have eaſed you, but you complimented yourſelf out of 
it; now you are like to abide by it a while, I aſſure you, brother. Go on. 

Clerk reads. ] And do therefore acquit and exonerate the ſaid Thomas 
S1ephins alias Stiphin, his have given, enfeoffed, fold, granted, and 
by this my preſent writing confirmed, 
twanty acres and a half of marſh-land, meaſured by the rod or pole, lying 
in {[apping-marſh "Three acres of which are lying ad- 
j ning on the welt fide of the mill that butts upon the hilly bank, or wake 
leading to RatcizfF Town, called Ratcliff-mill, with the bank or wall 
thereunto belonging, and the well adjoining to the way that goeth up to 
the Zynches, called Shadwell, lying in the Eaſt end of the marſh, and all 
the next piece Weſt adjoining to the ſame, containing by eſtimation one 
acre, and the pond and two acres adjoining on the Welt fide, fix acres 
lying in the bottom of the hilly Lynches, adjoining North weſt on the wall 
that reaches from the Lynches to the Ifland by the pond. All which ele- 
ven acres and a half of marſh-land are in the holding of Marcellus Hall, 
miller; and alſo the bank, or wall-flood or pond, adjoining welt on the 
ſaid eleven acres and a half, containing by eſtimation of meaſure two 
acres; and alſo all that parcel late divided into two, and now late in the 
tenure of Richard Hill, butcher, containing by eſtimation of meaſure ſix 
acres; and alſo all that parcel weſt, adjoining to the ſix acres, which I the 
ſaid Richard Fill hold in my own hand ; and alſo, that is 
to ſay, all that parcel with the bank or wall Ifland and 
Pond, containing by eſtimation of meaſure five acres; which laſt thirteen 
acres I bought of, and had conveyed to me and my heirs, from one John 
St. All which four-and- twenty acres and a half, more or 
leſs, of marſh-land, abutteth on the Thames wall, on the part of the South; 
to the lands of the Dean and Chapter of the Cathedral Church of St. 
Paul, called the Lynches, on the part of the North; on the aforeſaid mill, 
on the part of the Eaſt; and on twenty acres of the ſaid Thomas Stipłins, 
on the part of the weft. And alto all the Thames bank or wall, belonging 
to the ſaid four-and-twenty acres and an half of marſh-land; which ſaid 
piece or parcel of wall doth abutt on the ſouth end of the ſail 

on part of the eaſt, and on the bank or wall in the occupy- 

ing of William Knevet, on the part of the weſt. All which marſh-land, 
bank or wall are in the eaſt end of J/apping marſh, abutting on the 
aforeſaid hill and hilly bank aforeſaid, in the way leading to the 
Town of Ratchff aforeſaid. And which fourtand-twenty acres 
are part and parcel of one hundred and thirty acres” which 
| was 


of our land. Next then we'ſhall come to the conveyance made to Thomas 


Clerk reads.) Yielding and paying therefore yearly, and every year, unto. 


kins, alias Stipkin, of the Pariſh of St. Mary Matfellin alias Whitechapel, 


all thoſe my four-anc= 
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was heretofore continually for the moſt part overftawn and drowned with 
the water of the River of Thames; and all and ſingular meſſuages, cottages, 
houſes, edifices, orchards, tofts 
the faid Thomas Steptins's before the overflowing 
gular meſſuages, edifices, cottages cellars, ſollars, orchards. 

woods and underwoods, and all other the reſt of my hereditaments what- 


ſoever, in the Pariſh and Manor of Stepney, in the County of Middleſex. | 


Ar. Att. Gen. Now we ſhall produce a leaſe from Steptirs to Marcellus Hall. 
+ Mr. Serj. Pembe ton. | hope they will give ſome account of this deed firſt. 
Mr. Att. Gen. When you ſay any thing againſt it, Mr. Serjeant, we 
will; but we defire now to go on with our evidence. Read that deed. 

| Clerk reads.) This has been read before, and is marked. 
This Indenture made the twentieth day of April, in the ſixth year of the 
Reign of our f{overeign Lord King Edward the Sixth, by the Grace of 
God King of England, France, and Ireland; betwixt Thomas Stepins, 
otherwiſe Stiphin, of the Pariſh of St. Afary Matfellon, in the County of 
Middleſex, without Aldgate beer-brewer, of the one part; and 
Mearcelins Hall of Rateliſt, miller, of the other part; witnefieth, That 
the ſaid 7 homas St:ptims, otherwiſe Stiptin, for the ſum of 50/7. of Jawful 
money of England, to the ſaid Thomas Stephins, otherwiſe Stipiin, by the 
faid Marcellus Hall at the enſealing hereof, well and truly paid and fatis- 
fied, and of the ſame doth clearly acquit and diſcharge the ſaid Marcellus 
Hall, his Fxecutors and Aſũgns, and every of them, by thefe preſents hath 
demifed, granted, betaken, and to farm letten; and by theſe preſents doth 
demiſe, grant, betake, and to farm lett unto the ſaid Marcellus Hall, all 
thoſe his parcels of marth-land lying and joining on the welt fide of 
| | hilly bank, or way called Rateli Ffw 

Wa” and the well adjoining to the way that gocth up to the Lynches, 
called Shadwel!, lying in the eaſt end of the marſh, containing by eſtima- 
tion of meaſurc, three acres and a half, and all the next piece weſt, ad- 
joining to the ſame, containing by eſtimation of meaſure, fix acres and the 
pond ; and two acres 2djoinjng on the welt fide of the fix acres, lying on 
the bottom of the hilly 2 ad joining north-weſt on the wall, which 
reacheth from the Lynches to the Iſland by the pond : all which eleven 
acres and a half, little more or lefs, abutteth on the Thames wall on the 
party of the fouth; to the Dean and Chapter of the Cathedral Church of 
St, Pan, called the Lynches, on the party of the north; and on the wall 
by the pond on the party of the weſt; and alfoall the Thames wall belong- 
ing to the ſaid eleven acres and a half of meadow or marſh-land: which 
fajd piece or parcel of bank or wall, doth abutt on the ſouth end of the 
aforeſaid hilly Bank, or way reaching to the caſt fide of it. which leadeth 
to Ratciiff Town on the party of the eaſt, and on the wall in the occupa- 
tion of John Eve ard, on the party of the weſt; and alſo all the foreland 
and ſoil down to the lJow-water mark of the River Thames belonging to the 
premiſes; all which in the eaſt end of 
Mapping marſh, abutting on the aforeſaid mill, and the hilly Bank, or way 
leading as aforeſaid in the Pariſh and Manor of Stebunheath, otherwiſe Sti p- 
ney, in the County of Middleſex, and now in the holding of the ſaid Mar- 
cellus Hall. to have and to hold all the ſaid parcels of marſh-land, fore- 
land and ſoil, and every part and parcel thereof, to the ſaid 37arcellus Hall, 
his Executors and Aſſigns, from the feaſt of the Annunciation of St. Mary 
the Virgin, before the date hereof, to the end and term of one hundred 
twenty-eight years, thence next enſuing, yielding 

Mr. Sol. Gen. Read the Proviſo. . 

L. C. J. Read the reſervation of the rent. 

Clerk reads. ] Yielding and paying therefore yearly for the ſame, to the 
faid Thomas Stephins, his Heirs and Aſſigns, one pepper-corn, at the feaſt 
of the Annunciation— 

Mr. Fol. Gen. Now read the Proviſo. 

Clerk reads.) And the ſaid Marcellus Hall for himſelf, his Executors, 

and Aſſigns covenanteth and granteth to and with the ſaid Thomas Step- 


bins, his Heirs and Aſſigns, that he the ſaid Mars cilus Hall, his Exccutors 


and Aſſigns, ſhall and will bear all manner of charges, —And it is further 
covenanted, granted, and agreed between the ſaid parties, that it ſhail not 
de lawful for the ſaid Marcellus Hall, his Executors or - ſigns, to alienate 
or aflign this preſent term of years, or any part thereof, without the ſpe- 
cial licence and conſent of the ſaid Th:mas Stepiins, his Heits and + fligns- - 

Mr. Williamt. Pray, my Lord, will you give me leave to aſk a queſtion 
of Mr. Baniſter ? : 

Mr. Att. Gen. My Lord, he has not been examined yet; they cannot, 
under favour, aſk him any queſtions. 

Mr. Williams. You have ſworn him, and ſo he is under an oath, and 
we may doubtleſs examine him as your witnels to this degd that you have 
read. Is that your name, Sir? (Shewing the deed of 16 April). 

Baniſter. This is my name, written by my own hand. 

Mr. Williams. When did you write your hand there, Mr. B.nifter ? 

Baniſter. The 16th of April, 1682. 

Mr. Williams. Pray, Sir, look upon it again. 

Baniſter. This is my hand, and I writ it myſelf when the deed was found; 
I writ a paper of ſuch deeds as were found at the ſame inſtant of time, 

Mr. Williams. And you writ it when you found it ? 

Baniſter. 1 writ that name at that inſtant of time, 

Mr. S. Pemberton. When was it, do you ſay ? 

Baniſter. The 16th of Sept. 1082. 

Mr. Williams. Are you ſure of it? 

Baniſter. Yes, I am ſure of it. 

Mr. S. Pemberton. Juſt now it was April. 

Baniſter. It was in September, 1082. 1 writ this paper at the ſame time. 

JI. C. J. Where did you write this name to this deed! 

Baniſter. At. Mr. Knowles's houſe. 

I. C. J. When was the firſt time that you ſaw that deed ? 

Baniſter. The very ſame day that I writ my name on this paper. 

J. C. J. Did he find the deed, or you? Let me ſee it. (//Lich was done.) 

Baniſier. He had found that deed before, but had miſlaid it, and de- 
fired my aſſiſtance to find it again. 

IL. C. J. Where did you find it? 

Baniſter. In a garret in Mr. Knewles's houſe. 

Mr. Sol. Gen. Were there not a great many deeds there? 


r Ves, there were a great many. 
L. C. J. Prythee look upon it again, and conſider what thou ſay'ſt. 


Baniſter. This is my name. 
4 


for great Part of Shadwell, 


foreland and ſoil, which were | 
and all and fin- | 


(532) 
. C. J. Very well; and how came thy name there? 
| 2 This is the very deed I looked upon at that time. 

L. C. J. Where did you firſt ſee that deed ? 

Baniſter. I was at the finding of it in a garret at Mr. Knowles's houſe, 

JL. C. J. That was in Sept. 1682 ; you ſay. 

12 Yes, in Sept. 1682. I never ſaw. it before. 

L. C. J. Pray, who are parties to that deed ? |. | 

Mr. I/illiams: My Lord, it is the purchaſe of the Inheritance. 

. . F It is ſo; and how ſhould that come to be in the poſſeſſion of 
Knowles ? 5 

Banijier. I never ſaw it before that time. 

L. C. J. Read it again. | = 

Clerk reads.) This is dated the 16th of April, in the ſixth year of 
Edward the ſixth. To all faithful--- 

Ar. Sol. Gin. Certainly, my Lord he is under a miſtake. 

L. C. J. Av, fo is he ſure enough, but a very foul one upon my word. 
But let us ſee if we can bring him out of it. Mr. Ban iſler, let me aſk you 
a queſtion, | | 

Baniſter. Yes, my Lord, if you pleaſe. 

L. C. J. Then pray mind what I ſay, and conſider of it. The r6th of 
September, 1682, was the time that you went on purpoſe to look for deeds 
at Mr. Knozwles's houſe ? | 

Baniſler. I was there on the ſeventh day of September, and that was the 
firſt day that ever I came into Mr. Knowles's houſe in my life. 
. my C. J. There were ſome deeds, it ſeems, that Mr. e had found 

efore ? 

Banifler. So Mr. Knowles ſaid, 

L. C. J. What became of thoſe deeds he had found before ? 

Baniſter. As he told me he had miſlaid them. | 

L. C. J. And when did you come to have an account that he had found 
thoſe deeds firſt ? | 

Baniſter. It was after I had paid him 31. for water. 

Z. C. J. When was the firſt time that he ſpoke of it? 

Ranijter. It was the fifth or fourth of September. 

I. C. J. And when did you firſt go thither ? 

Bani/ter. On the 7th of September, he deſired me to come and help him, 
and aſſiſt him in finding out the deeds that he had miſlaid. 

L. C. J. What do you know of this deed ? 

Baniſter, We found one deed--- 

L. C. J. Look upon that carefully, is that your hand? 

Baniſter. That is my hand. | 

L. C. J. Do you remember when you put your hand to that deed ? 

Baniſter. "The paper | have in my hand was written at the ſame time. 

L. C. J. Look upon that paper, and conſider it well; and now tell us 
whether you found that deed firſt, or Mr. Knowles ? 

Baniſter. Mr. Knowles. | 

L. C J. Now look upon it, and look upon it carefully, when was it? 

Baniſ/ter, This deed came into my hands the ſame day that I writ this note. 

Mr. Att. Gen. My Lord, we defire we may go on with our evidence, and 
not have them break in upon us to examine any ſuch thing till their time 
comes; if they have any thing to object againſt our witneſſes, let them take 
their time. | 

Mr. S. Pemberton. Mr. Attorney, we are very regular ſure in what we 
do; you produce a deed, and we deſire an account how you came by that 
deed ; and finding Mr. Baniſter's name, who is your witneſs, and ſworn 
by you, we would know of him what he knows of it. 

L. C. J. Ay, ay, let truth come out, in God's name. Look upon it, 
Mr. Baniſler, once more. What ſay you to it? 

Baniſter. This is the ſame deed, and my hand. Es Rs 

L. C. J. Upon your oath, Sir, when did you firſt ſee that deed ? 

Baniſter. This deed 1 ſaw the 7th of Spt. 1683, 

L. EF. Where! 

Baniſter. In the garret at Mr. Nuotoles's houfe. 

L. C. J. Did you find it firſt, or Mr. Knowles ? 

Baniſer. 1 cannot tell, it may be I might. 

J. C., Are you ſure you then put your name to that deed ? 

Panijter. I did put my hand upon this ſame deed the 7th of Set. 1682. 

L. C. J. Prythec look upon it again, and look very carefully upon it. 

[ Ahbich he did for a good while together. 

L. C. J. Now look upon your note again. 

Mr. Att. Gen. Pray do ſo, and peruſe it carefully, and ſee whether that 
Deed be in your note. | | 

L. C. 7. Nay, good Mr. Attorney, let us have no directions. What 
ſay you? 

Baniſter. I ſet my hand to ſeveral deeds that I found there, to ſome 
writings on the 7th of September, and to others on the 16th. 

L. C. J. Now tell us, which of them it was that thou didſt put thy 
hand upon this deed ? 

Baniſter. I believe it might be the 7th. 

L. C. F. Didſt thou not lee that deed before the 7th of September, 1682, 
upon thy oath ? | 

Baniſter, No, never. 

L. C. J. Who was with you when you firſt found that deed ? 

Ar. Att. Gen. Pray my Lord, let this note be read, and that will clear all. 

L. C. J. No, by no means Mr. Attorney; he may make uſe of what 
notes he pleaſes, to refreſn his own memory; but ve will never ſupport 
or prop up a perjury at that rate, I aſſure you, by a note. Was Mr. 
Knowles with you when you found that deed ? 

Baniſter. He was. | 

L. C. J. Do you take it upon your oath that that deed was found the 
7th of September, 1682, in the garret at Mr. Knowles's houſe? 

Baniſter, i cannot tell which of the two it was, the ſeventh or the ſix- 
tecnth. 

L. C. J. Was it one of the th upon your oath ? 

Baniſter. It was one of the two.,, a 

L. C. F. Now call Mr. Knowles again. 

Mr. Williams. There be is, my Lord; if your Lordſhip pleaſe to look 
upon the deed---Knzwles's name was to it likewiſe, but ſcraped out. | 

L. C. J. Well, we will aſk him about it. But, Mr. Baniſter poſitively 
ſwears he was at the finding of this deed. What ſay you, Anowles ? 


— 


Knowles. I know nothing of it, my name is not to it. 


Mr 


8 
Mr. Williams, Was your namt ever to it, or not? 
Knowles, No, never. | e . 
Mr. Dobbins. But it was to it at the trial in Aichamm tertn. 
£. G. J. Did you (et your name to all the deeds you found ih the garret ? 
T. E. J. Upon your Oath, Banjfer, did you fer your ns deed 
C. J. Upon your Oath, Banifter, did dur name to any deeds 
that he 4 has were ner wok 3 ? | 
1 I believe I might do fo, I would not ſwear punctually to it. 
I. C. J. Was be with you? ' _ W N | 

Baniſter. He was with me in the very ſame chamber. 6 : 
 Knwles. I do not know that ever I put my Hand to that deed in my life. 

L. C. J. Did you ever ſec that deed ? | 

Knowles, I cannot ſay I did; I remember nothing of it. a 

L. * I aſk you once again, when you found this deed, was he with 
you — aniſter. es, Sit. 

L. C. J. You, Knowles, did you ever truſt him to look and ſearch any 
deeds in your garret, but when you were by yourſelf ? 

Knowles. No, my Lord. 5 | | 
„ 7 Then I would aſk you upon your oath, becauſe you are the 
perſons that had theſe deeds in your cuſtody ; was there any deeds deliver- 
ed out of your hand that you did not fet your hand to? | 

Knowles. I believe there was never an one. 

I. C. J. How came this deed, which he ſwears was found there, not to 
have your hand to it? — Knowles, I do not know that ever I ſaw it. 

Mr. Att. Gen. Did Mr. Knowles ſay he was looking for deeds of his own 
concern, when he found the firſt deed ? 

Baniſter. He did ſay he had looked before, and had found ſome of theſe 
deeds, and then miſlaid them, and deſired my aſſiſtance to find them again. 
L. C. J. What did he ſay to you at firſt ? | 

Baniſter. He ſaid he had 1 ſpoken unto by my Lady Toy, to look for 
deeds that might concern her anceſtors, and he had found ſome z but 
finding ſome alſo that concerned himſelf, he had miſlaid my Lady's, and 
deſired me to help him to find them again. 

L. C. J. What employment have you under my Lady Joy? 

W I am her rent-gatherer, | 
Ti. C. J. Her bailiff, I ſuppoſe : But now you ſpeak of what my Lady 
Toy deſired of Nunules, I would aſk you a queſtion, leſt it lip out of my me- 
mory, Were you preſent at any time when my Lady {uy ſpoke to Mr. 
Knowles to look after any deeds ? = Baniſter. Yes, I was. 

IL. C. J. Pray tell us whoſe deeds ſhe deſired him to look? 

A K The deeds he ſaid he had miſlaid. 

Z. C. J. What were they ! Baniſſer. The deed of Richard Hill, and 
the deeds belonging to Stepney and Shadwell, | 

T. C. F. What names did ſhe mention to him, that ſhe would have 
looked after? Baniſter, She did mention ſome. | 

L. wo Upon your oath, did ſhe mention any deeds made by Dr. 
Donne, Dean of St. Paul's? — Baniſter. No. | 

IL. C. J. By one May, Dean of St. Paul's? — Baniſter. No. 
L. C. J. Was one Lun named ?—Banifler. No. 
L. C. J. Or one Holder —=Banifter, Not that I know of. 
L. C. F. Did ſhe mention one Foan Hall? 

ns I do not know that my Lady Iuy gave particular order for any 
of theſe names. | 

I. C. J. Did ſhe, upon your oath, name Marcellus Hall to you? 

Banijter. No, my Lord. 

L. C. J. Upon your oath, Knowles, was not he by when my Lady 
named Marcellus Hali to you ?— Knowles. He was, my Lord, 

Baniſter. I did not hear my Lady name that name at all. 

L. C. J. No; he heard her give order for no particular deeds, neither 
for Holder, nor Lun, nor Marcellus Hall, but only concerning Stepney 
and Shadwell. 

Sir Edw. Herbert. Baniſter, did he ſay he had before found them, and 
miſlaid them ?—Banifeer. Yes. 

Mr. Att. Gen. Upon your oath, what deed do you take that to be 
which is produced ? 

Mr. Powis, Can you read it, yea, or no? | | 

L. C. J. Mr. Powis, do you think my Lady Iuy ſent Baniſter to look 
after deeds that he could not read? that were very pretty 

Mr. Ait. Gen. What deed do you take it to be? 

Mr. Sol. Gen. Let me aſk you one queſtion, Mr. Banifter; Did you 
ever (et your hand to any deeds that were not found at Mr. Knowles's ? 

Banff. Yes I have. | 

Mr. Lutwich. Upon what occaſion did you put your hand to them? 

Banifler, Becauſe they were ancient deeds, and I was to look out where 
the hands were that they did concern, 

Mr. Att. Gen. Pray now anſwer my queſtion ; look upon it, and tell me 
what deed do you take it to be? - Baniſter. It is a deed of ſale to Stephins. 

L. C. 7. It is ſo, you are in the right of it; and now upon your oath, 
where did you find that deed of ſale ? 

Baniſter. My hand is to it, and this is one of the deeds, I take it to be 
ſo, that was found in the garret at Mr, Knewles's houſe, 

L. C. J. He has ſaid ſo, I know not how often. 

Mr. Att. Gen. He is not himſelf, 

L. C. J. How can I help that, Mr. Attorney? But what he ſays, is 

lain. | | 

Mr. Sol. Gen. Pray read over the note you have in your hand to your- 
ſelf, and remember all the deeds that are particularly therein contained. 

L. C. J. Let him read his note, (which be did) and now aſk him what 

ou will. 
: Mr. Att. Gen. Is there any deed of the 16th of April, 6 Edw. VI. from 
Hill to Steptins, in that note? 

L. C. J. That is no fair queſtion, Mr. Attorney. 

Ar. Att. Gen. With your favour, my Lord, I conceive it is; for that 
. will make it plain that he is miſtaken. | 

L. C. J. I believe he is; but with your favour, it is not a fair queſ- 
tion; you are only to aſk him, whether that deed given in evidence be there? 

Ar. Sol. Gen. I would aſk him one ſhort queſtion, my Lord, and I 
think it is a fair one. | 

L. C. J. Ay, in God's name, aſk what fair queſtions you will, but go 
leading ones, 


2 


37. De Lad Iyy's 7 rial, 


Mr: 8. Gen. Your witneſs is drunk, Madam.—(Ts my 
| our is n 


| 


mY 


IL. a Brother, all knaves are fools in one kind too. 5 ER. 
Ar. Sl. Gen. Have you read the date of that deed ?— Banifter. Ves. 
Mr. Au. Gen. My Lord, if you pleaſe, we will go on with our other 
evidence a while, and let him recollect himſelf, and conſider of it. 
L. C. J. With all my heart ; but I think the more he confiders, the 
worſe he is; and ſo he will be to the end of the chapter. 0 
Mr. An. Gen. They have called to us, my Lord, for an account of 
this deed ; we ſhall now rom that Mr, Neal, knew of this deed before. 
Swear Mr. Butler, (Which was dine.) 
L. C. J. What is your name? — Butler. William Butler. 
Ar. Ait. Gen. Pray, Sir, will you tell the Court and the Jury, what dif. 
courſe you had with Mr. Neale, and what he ſaid about a deed, and when? 
Butler. I never ſaw the leaſe ; but as I was here at the laſt trial, when 
there was a verdict for this Eſtate to be my Lady ys; and afterwards, 
the 22d of December laſt, I had an opportunity of being with Mr. Neale, 
he being with Mr. Bryan, my Lady's hu „ fince dead, at the King's- 
Head tavern, with whom I had ſome buſineſs, Mr. Bryan was there firſt, 
(I ſuppoſe it was by appointment they met) and in half an hour Mr. Neal 


he ſays, that is 


| came up ſtairs. After they had changed two or three compliments, they 


came to talk about meeting at Mr. Attorney-General's chambers in the 
Temple, to treat about their controverſy. Says Mr, Neale, let there be a 
forfeiture upon it of 50 J. to be paid by him that fails. No, ſays Mr. 
Bryan, I will make no forfeiture, but I will certainly meet there. Says 
Mr. Neale again; And I queſtion not but to give ſuch ſatisfaction, as 
whereby to convince you and my Lady, that this is not her Eſtate, I 
ſhould be glad to hear that, ſays Mr, Bryan: why I hope you do not 
think the deeds are forged ? No, ſays Mr. Neale, I do not think they are 
"__ Mr, Knowles offered me a long time ago, to ſhew me that deed, 
and I might have had it in my poſſeſſion; but I would not: for if I had, I 


ſhould have been the apteſt man in the world to burn it. This is all I | 


can wh | 
L.C. F. And what is this to the purpoſe, Gentlemen? 3 


this is very thin; a flight diſcourſe in a tavern: How can any anſwer 


given to ſuch an evidence? Tho' indeed it does not need any. Pray let 


not our time be taken up with ſuch trifling ſtories of a cock and a bull; 


go on to that which is material. | 

Ar. Ait. Gen. Now we ſhall produce a leaſe from Marcellus Hall to one 
Roper, of part of this eleven acres and an half. | 

Clerk reads.) This Indenture made the 13th day of November, in the 2 
and 3d years of the reigns of our ſovereign Lord and Lady Philip and 
Mary, by the Grace of God King and Queen of England, Spain, France, both 
the Sicilies, e, and Ireland; Defenders of the Faith, Arch-Dukes 
of Auſtria, Dukes of Burgundy, Millan, and Brabant; Counteſs of Hap/- 
burgh, Flanders and Tyrole ; between Marcellus Hall of Ratiff, miller, of 
the one party, and Richard Roper, citizen and ſalter of London, of the 
other party, witneſſeth, That the ſaid Marcellus Hall, for the ſum of ſix 
pounds of good and lawful money of England, to him by the ſaid Richard 


Roper in hand paid; whereof the ſaid Marcellus Hall clearly acquitteth and 


diſchargeth the ſaid Richard Roper, his executors and aſſigns, and every of 
them, by theſe preſents; hath granted, demiſed, and to farm letten, and 
by theſe preſents granteth, demiſeth, and to farm letteth, to the ſaid Rich- 
ard Roper, a parcel of marſh-ground, lying and being in Napping marſh, 
at the eaſt end of the marſh, beginning at the welt ſide of the well, which 
lieth by the way that leadeth up to the Lynches, called Shadwell, meaſured 
by a ſtrait line from the Lynches, by the weſt fide of the well, to the Thames 
wall, and reacheth weſt to the way that leadeth up into Ratcliff high-way, 
containing by eſtimation of meaſure ſeven acres, little more or leſs, and 
the pond ; all which marſh-land abutteth north upon Lynches of the 
Dean and Chapter of the Cathedral Church of St. Paul, and ſouth upon 
the Thames wall ; and alſo all the Thames wall belonging to the ſeven acres, 
with the foreland and ſoil, down to the low- water mark of the River of 
Thames; all which marſh-lands are lying in the pariſh and manor of Ste- 
bunheath, alias Stepney, in the County of Middleſex : to have and to hold 
the ſaid parcel of marſh-ground, wall, ſoreland and ſoil, with the appur- 
tenances, to the ſaid Richard Roper, his executors and aſſigns, from the 
feaſt of the Annunciation of our bleſſed Lady St. Mary the Virgin, next 
coming, unto theend and term of four-and-twenty years from thence next 
enſuing, and fully to be completed and ended; yielding and paying there- 
fore yearly, during the ſaid term, to the ſaid Marcellus Hall, his execu- 
tors and aſſigns, three pounds of good and lawful money of England, at 
four terms of the year.— 

L. C. J. What date is that deed of? —Cleri. The 13th of November, 
in the ad and 3d en of King Philip and Queen Mary. 

Mr. Att. Gen. Now we ſhall read Steptins's licenſe to Hall, to alien his 
term. 

Clerk read.] To all manner of people to whom this preſent writing ſhall 
come; I Thomas Step#tns, alias Stiptins of the pariſh of Stebunheath, alias 
Stepney, in the County of AZ:adleſex, beer-brewer, ſend greeting in our 
Lord God everlaſting. Whereas I the ſaid Thomas Stephins on the 
16th of April, in the ſixth year of Edward the Sixth, have betaken 

eleven acres and a half of marſh-land with all the bank 

| with the foreland and foil, down to the low-water mark 

of the River of Thames that he ſhould not alien or aſſign the 
ſaid leaſe or term of years, without the ſpecial licence or conſent 

Now know ye, That I the ſaid Thomas Stepkins, for divers good 

give leave and licence to the faid Marcellus Hall, 

to the right worſhipful Mr. 

Church of St. Paul with the wall, foreland or ſoil 

ſuch covenants, as is reſerved and contained 

Mr. Williams. I would aſk Mr. Baniſſer ſomething about this deed ; 
look upon it, Sir. | 

Mr. Att. Gen. We have not done with him yet. Pray take that deed 
out of his hand. 

Mr. Serj. Pemberton. You will let him give ſome account of it firſt, 
Mr. Attorney. 

Mr. Att. Gen. You would fain confound him. 

Mr. Serj. Pemberton. He is confounded enough already. 


cauſes 


under 


Ar. 


Dean of the Cathedral 


a kh, = wk © kd ot kL 


aca  _ 


[ 


— ny 


8 


£ 6585 1684. 


did you put your hand to that as one of the deeds that * found in September, 


Mary, by the Grace of 


the aſſuring all that Vapping-marſb, the ſaid Richard Hill ſtands bound in 


* 


II, $0. Gen. Now, Mr. Baniher, you hare FH "tes wired 
"ore oak upon abe dexd gain>—{wohicb be digy)--->Was that deed one 
that you ſigned then or no | 


my paper. I cannot tell now whether it be one I found then or no. 
Ar. Sol. Gen. Did you ſet your hand to apy deeds that were found 
there, which you did not ſet down in your paper? 
© Banifter. No, not that I know of, I do not know I did. 
;-- es J. Prithee where didſt thou ſet thy hand to that deed ? 8 
1 I ſet my hand to the deeds that were found there at the houſe. 
I. C. J. Did you ſet your hand to none elſe but what were found there ? 
Bani fler. I have ſet my hand to divers deeds beſide, but they are none of 

thoſe deeds that are in my paper. 

I. C. J. Where did you ſet your hand to any deeds beſides ? 
Baniſfler. To divers deeds I have ſet my hand at home. 
I. C. J. Have yoy to any relating to the lands in queſtion ? 
Baniſter. I. do not know that I have ſet my hand to any deeds relating 
to the lands in queſtion, but at Mr. Knewles's. "Fe | 
I. C. J. Te what purpoſe did you ſet your hand and name to the deeds 
yon found at Knowles?) 1 ft ett | 
Baniſler. Lo the ſame intent to teſtify that I was at the finding of them. 
C. J. Lo what end did you ſet ybur hand to any other deeds ? 

i/ter. To the intent that I knew better where the lands did lie than 
mne did; and when my Lady found any deeds, I ſet my hand to them, and 


then found the places where the lands lay. 
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I. C. J. Thou haſt had a fair time to conſider of that deed ; canſt thou 
ſee here to what place that deed relates, by this mark ? 
Baniſter. I'cannot find the date of the deed in my paper. 
T. C. J. But where do you think you did put your name to that deed ? 
Baniſter. I cannot tell whether I did it at that time or no; but this is 
my name. | a 

L. C. J. I know thy name is there, man; I read it two hours ago: but 


1682, when you were at Mr. Knowles's, or not? --- Baniſter, I cannot tell. 
I. C. J. Doſt thou believe thou didſt not ?----Baniſter. J cannot tell. 
I. C. J. Canſt thou tell the reaſon why thou didſt ſet thy hand to it? 
Baniſter. Certainly becauſe I was at the finding of it; I know no other- 
wiſe. 


and ſee whether that be your name or not? 

Baniſter. Yes, my Lord, I will. 

Mr. S. Pemberton. Is that your name? | 
'.. Bani/ter. Ves, it is; this is one of the deeds that was found at Mr. 


8. 
Mr. S. Pemberton. You ſaid ſo as to the other two. 
Ar. Att. Gen. But he was not ſo poſitive in it. 
Baniſter. This is rat-eaten, and ſo I know it again; and there is a rat- 
eaten deed ſet down in my paper. let | | 
I. C. J. Let him be as poſitive as he will, he has been forſworn five 
times. 5 

Mr. Sol. Gen. He was confounded with a miſtake of the deeds, he hav- 

ing ſet his hand to ſo many. 

L. C. 7. They are perjured both of them plainly ; that is the truth of 
the matter. | | 

Ar. Att. Gen. J hope the folly of our witneſſes in ſuch circumſtances, 
ſhall not rob us of our own land, and that it appears to be plainly. 

L. C. F. God forbid but you ſhould have your own land ; but by the 
Grace of God, if I can help it, you ſhall never have a foot of land by 
forſwearing and perjury. | 

Mr. Wi.liams. When did you find that deed ? 

Baniſter. The 16th of September. © RS 

Mr. Williams. Where ?---Banifter. In the garret at Mr. Knowles's 

Mr. Williams. Are you ſure of it ? 

Baniſter. Yes, I am ſure of that deed, becauſe it is rat- eaten. 

Mr. Williams. Knowles, pray, do you look upon it, what ſay you to 
that deed? | 

Knowles. This is my hand, and this is one of the deeds that was found 
there at that time. 

Mr. Williams. Pray read the date of that deed there. 

Clerk reads.) This indenture, made the 13th day of November, in the 
ad and 3d years of Philip and Mary--- | 

Mr. S. Pemberton. That is a deed from Marcellus Hall to Roper; how 
ſhould that come to be at Knowles's ? | 

L. C. 7. They have ſworn it. 

Mr. Att. Gen. They go about to blemiſh our deeds by the folly of our 
witneſſes, which we cannot help. We however leave the deeds to the 
Jury, and let them ſee if thoſe ſeals and other things look like counterfeit. 

2 C. J. Well, go on, the Jury will have the deeds with them. 

Mr. Att. Gen. My Lord, we did before produce a conveyance from 
Richard Hill to Steptins. It reſted not there, that conveyance had no le- 
gal execution ; thereupon there was a fine and recovery by the heir of 

Hill; and what was the occaſion of that, will appear by the deed. 
| Clerk reads.) This Indenture made the 12th day of November, in the 5th 
and 6th years of the Reigns of our ſovereign Lord and Lady, Philip and 
od King and Queen of England, Spain, France, 
both the Sicilies, Jeruſalem, and Ireland, Defenders of the Faith; Arch- 
Dukes of Au/tria, Dukes of Burgundy, Millan and Brabant; Counts of 
Haſpurg, Flanders and Tyrel: between Jaſper Hill, ſon and heir of Richard 
Hill, late Citizen and Mercer of Linden, of the one party; and Mache- 
line Stepłins, late wife and executrix of the laſt will and teſtament of Tho- 
mas Stephins, and John Stepkins, ſon and heir apparent of 
the ſaid Thomas, of the other party, witneſſeth, That whereas the ſaid Richard 
Hill, father of the ſaid Faſper amounting in the whole 
to the ſum of 20000. by the ſaid Macheline 
And where variance concerning all that 
parcel of marſh-land + unto St. Katherine's, which 


Baxifter. This is my name, but 1 cannot find the date of this deed in 


Pr great Part of Shadwell, 


Mir. S. Pemberton. Now pray look upon this deed (/hewing him another) 


| 


. 
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| an yy e of which condition, that he fhould make by a dertain day, 4 
good, ſure, ſufficient, indefeaſiblle of and in all thoſe parcels 
of marſh-land, lying in Mapping · marſh; that is to ſay, all that 
with ſix acres of marſh, now in the tenure or occupation of one 
Knevett, or his aſſigns, and all thoſe lying in the Eaſt 
and in the tenure of one Miller; that is ſay, all the bank; 
containing by eſtimation three acres and an half; and all thoſe next adjoin- 
ing, by meaſure ſix acres or more and two acres by eſtimation of 
meaſure N the bottom of the Lynches, and reacheth from the Lynchet 
to the Iſland by the pond; and alſo that parcel divided into twain 
ſix acres; and alſo that | 
holds in his own hands; that is to ſay, all that parcel 
the iſland and pond, containing by eſtimation of meaſure, five acres 
and of, and in all thoſe parcels lying on the weſt ſide of the pond, 
containing in the whole ſixteen acres by meaſure ; all which 
ſaid ſixteen acres to Gravel-lane, the ſaid Robert Hiil had in 
his own occupation reaching to Grave!- 
lane, ſometime plowed and ſown by one Richard Clayton, and now in the 
occupation of one Cooper, butcher, and lying on the eaſt ſide of Gravel- 
lane towards London fields, which was conveyed to him from one Richard 
Tyrrell ; and alſo all that marſh in the tenure of one Clayton, butcher, 
one William Cound, butcher, ſeventeen acres and of Ed- 
ward Aſh, four acres; and alto all the lands, tenements, rents, houles, 
ponds, fiſhings, mills, to the low-water-mark of the River 
Thames, and all trees For the ap- 
pang all variances and ſuits, the ſaid parties to this Indenture have full 
condeſcended and agreed in form following; that is to ſay, The ſaid Faſter 
Hill, for theſum of 12001. of lawful money of England, in which he acknow- 
ledgeth himſelf to be truly indebted to the ſaid Machelin and John Stepkins, 
doth give, grant, bargain, fel] to the ſaid Macheline and John 
Stephins all the ſaid marſh-ground lying in /Yapping-marſh, 
with all manner of lands, tenements forelands, ways, trees 
to the low-water-mark with the appurtenances 
lying and being in without or elſewhere within the pariſhes 
their heirs and aſſigns for ever, all the right, title 
together with all evidences and writings , diſcharged 
of all former charges, incumbrances by the ſaid aſper Hill. 
Mr. Att. Gen. Next we ſhall ſhew that Marcellus Hall, that had this 
2 leaſe, and had demiſed the ſeven acres down from Shadtvell to Koper, 
doth on the 14th of November, in the 5th and 6th years of Philip and 
Mary, ſurrender the remaining four acres to Thomas Stephins; and then we 
ſhall ſhew it was demiſed to Fox, who was the firſt builder and made 
Faox's-lane. ; 
Mr. Sol. Gen. Your Lordſhip doth obſerve, that the licence was to aſ- 
ſign the whole eleven acres and an half; but he did aſſign but ſeven.  . 
Clerk reads.) This is dated on the 14th of November, in the 5th and 
* of King Philip and Queen Mary. p 
o all whom this preſent writing ſhall come; I Marcellus Hall of Rat- 
cliff, miller, ſend greeting in our Lord God everlaſting. Whereas Themas 
Stephins hath by his Indenture, dated the 20th day of A/ il, in the 
6th year of King Edward VI. lett to me the ſaid Marcellus Hall 
on the weſt fide with the Thames wall thereto belonging, with 
the foreland and ſoil for one hundred and twenty and eight 
years: know ye that I the ſaid Marcellus Hall, for the ſum of 30l. of good 
and lawful money of England in hand paid have 
by theſe preſents remiſed, releaſed, and abſolutely confirmed, to the ſaid 
ohn Stephins, his heirs, executors and aſſigns, all ſuch eſtate, right, title, 
intereſt, term of years, eſtate, property, claim and demend, which J, or 
any perſon to my uſe, have, or ought to have, or at any time ſhall _ 
to have in, or to four acres of marſh-ground, abutting eaſt on the 
green bank, or way through, fix acres leading up to Ratcliff way, which 
way adjoineth to the welt ſide of the lands in the occupying of Roper; 
which ſaid lands was made over with the leave and licence of the ſaid 7þ9- 
mas Stepkins, to the right worſhipful for the 
term of ninety- three years; and weſt on the field, in the occupying of John 
north on the Lynches, and ſouth of, in, or to 
the Thames wall abutting eaſt on the ſouth-weſt way, as afore- 


with 


ſaid down to the low-water-mark of the River of Thames 
| So that neither I, my executors or 
aſſigns, any right, claim, demand 
or any part thereof but from all 
| ſhall be utterly excluded and debarred for ever--- 
Mr. Att. Gen. Here is a fine levied, Quin Trin“ 3 Ez. they had beſt 
aſk where that was found too ! Is not that forged ? | 
| [The Fine was read. 
Mr. Sol. Gen. Here is a recovery alſo, and a deed to lead the Uſes ; in 
which recovery the tenants vouch 7aſper Hill, who voucheth over the 
common vouchee. | The Recovery was read.] | 
L. C. F. Read your deed to lead the uſes. 
Clerk reads.] This Indenture made the 12th day of May, in the fourth 
year of the reign of our ſovereign Lady Elizabeth, by the Grace of God, 
Queen of England, France, and Ireland; Defender of the Faith, Sc. be- 
tween Macheline Stepkins of the one party, and /:4ward 
Buggin Where it was concluded, fully condeſcended and 
agreed between the parties to this Indenture, that hey the ſaid Ldward 
Buggin ſhould in the term of the Holy Trinity 
recover to them by writ of Entry ſur Dijjeiſin in 
le Pot, to be had againſt the ſaid Machcline and Fohn, before the (Queen's 
Majeſty's Juſtices of the Common-Pleas at J/efminſter, for that time, be- 
ing according to the uſe of former recoveries one hundred acres 
of freſh marth, within the pariſhes, towns, fields 
And it was fully agreed between the ſaid parties, that the ſaid recovery 
ſhould be to the uſes--- ; 
Mr. Villiams. Mr. ene pray, Sir, look upon this deed, and ſce whe» 
ther your name be to that deed or no? (Shewing him the Surrender of Hall.) 
Baniſter. T his is my name. | 


the ſaid Richard Hill bought of Cornelius Vander delf for 
Vor. VII. 


Mr. Hiliams. Was Mr. Knowles's hand to that deed ? 
Panilter, I cannot tell, | 
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Mx. S. Pemberton. Did not he and you put your hands together to it ? | 
Baniſter, I did not make it, I did not forge it. 
Mr. S. Pemberton. No, I do not think you did, you have not brains to 
„ de | | | 
Mr. Williams. Where did you find that deed ? 
Mr. S. Pemberton. How came you to put your hand to it? 
L C. J. Is it one of the deeds of purchaſe? ee 
Mr. S. Pemberton. Ves, it is; and therefore we would know, fince Mr. 
Knowles's name is to it, how it came there. ; | 

IL. C. J. Is it the ſurrender made by Marcellus Hall to John Stephins ? 

Mr. Williams. Ves, my Lord, it is. ; | 

L. C. J. Let me fee it---His name, I believe, has been there. 

Mr. Willians. Do you know any thing of the raſing of it out? 

Baniſter, No, not L. | | „ 

Mr. Williams. You, Knowles, were you at the finding of that deed ? 

Knowles, I ſet my hand to none but what I found. 

WW - 2 But what do you ſay to that deed ? | | 

Knowles. I do not remember this deed at all; I cannot ſay any thing to it. 

L. C. 7 Was your name to it? 

Knowles. Here is my name, but I do not know who put it there. 

L. C. J. Is that your writing, Bani/ter ? 

Baniſier. That on the backſide is. 

Mr. Williams. Look into your note, that you may not out- run yourſelf, 
Why did you ſet your hand to it? | 

Baniſter. I ſuppoſe it was one of the deeds found there. 

Mr. Williams. How ſhould it come there? It belonged to the purchaſer. 
Ar. Ait. Gen. Now we ſhall go to matter of record again. Richard Hill, 
it ſeems, before the leaſe made to Marcellus Hall, entered into a Recogni- 
zance in 4 Eliz. this is extended, and that will ſhew it to be Richard Firs 
eſtate. 

Mr. Powis. Can you object any forgery of Records, pray! 

Mr. Sol. Gen. Pray Sir, look upon that (to the Fitneſs) ; where did you 
examine that? | | 

Witneſs. I examined this at the Rolls. | 

Mr. Williams. Is it a true copy, upon your oath ?---}/itnef5. It is. 

IL. C. J. Read it. | 2 95 5 
Clerk. This is teſted at Veſiminſter, 17 Fan. 4 Eliz. And here is an in- 
quiſition taken the 6th of April, in the ſame year. 

Mr. Ait. Gen, We will read that part of the Inquiſition that concerns 
our queſtion ; for the eaſt bound is only in queſtion now. (It was read.) 

Mr. Att. Gen. Was this produced at the former trial, the firſt trial? 

Sutton. No, I think not in Michaelmas Term, 

Ar. Sol. Gen. Then we ſhall ſhew an Inquiſition upon a commiſſion of 
ſewers. 8 5 7 

Mr. Att. Gen. The land in queſtion is every foot of it in the marſh ; and 
that they muſt acknowledge they have no title to. 

Mr. Williams. "This is an inquiſition which they produce, taken before 
a commiſſion of ſewers. I deſire to know how that comes to lie in a private 
hand, for it is the original Inquiſition, and ought to remain with the officer. 

Mr. Att. Gen. The whole intereſt of the marſh was ours, therefore it 
might well be left with us. | 

Mr. S. Pemberton. Under favour, 2 Mr. Attorney, ſuch things ſhould 
be kept by the Clerk to the Commiſſioners. | 
Mr. Ait. Gen. How many trials has this been produced at ? 

Mr. S. Pemberton. With ſubmiſſion, my Lord, this that they produce 
being an Original, may very well come under great ſuſpicion, in regard it 
ought to be brought in by the officer, in whoſe cuſtody it ought to remain. 

Mr. Il illiams. It is not a thing of bare intereſt between party and party, 
but a thing that concerns the publick, and therefore ſhould be brought in 
the officer's cuſtody. 

L. C. J. Read it de bene e; let us ſee what it is. 

Mr. Att. Gen. My Lord, I would aſk Mr. Sutton, was not this produced 
and read before the trial in Mrchaelmas-Term laſt ? 

Sutton, It was produced in Court twelve years ago. 

Mr. Sol. Gen. Was it allowed as evidence ?---Sutton. Yes, conſtantly. 

Mr. Att. Gen. Pray read it. 

Mr. Williams. Pray who has had it in keeping all this while? 

Sutton. My Lady Ivy brought it to me among her writings at firſt. 

J. C. J. Read it. | 

Clerk reads. ] The verdict and preſentment of us the Jurors, as well of 
all defects, annoyances, within the limits or bounds of J/ap- 
ping, and Wapping-marſh, from Graſb-mill to the mill at Ratclif, that is 
to ſay, the 20th of December, Anno Dom. 1572, and in the 14th year of the 
Queen's Majeſty's Reign that now is. | 

The names of the Freehollers within Happing-marſh, and the number 
of acres contained within the ſame marſh, with all the names of the occu- 
piers thereof. | 1 

Firſt, John Stepkins, Gent. Free-holder, for a parcel containing twenty- 
two acres, in the tenure of Richard Ew Benedict Gent. 

Ar. Ait. Gen. You may ſkip over a great deal, and read only that which 
conduces to the queſtion. 

Clerk, No one can read it very well, I think. (Reads) On the weſt ſide 
of Gravel-lane, containing 68 acres---Is that it ? 

Mr. Att. Gen. No, go to the eaſt ſide. 

Clerk reads.) ---Freeholders; one parcel containing ten acres, in the 
tenure of Jahn Hodges and John Gee, John Stepkins, Gent. two parcels, 
containing twenty acres, in the tenure of Fohn Cooper, and Jobn Harding, 
John Stepkins, Gent. One parcel, containing four acres, in the tenure of 
John Stepkins. One parcel, containing twelve acres, in the tenure of John 

Roger James, Frecholder, Two parcels, containing fix acres, 
Robert Hemmings and John Stepkins. One parcel, containing one acre and 
an half, Richard Roper. One parcel, containing fix acres, in the tenure 
of Richard Roper. | 

All which parcels be on the caſt part of Grave!-lane, containing ſixty 
acres--- I hen here is ſomewhat interlined and ſtruck out again. 

Mr. Iilltams. This doth not concern the Church. 

Ar. Ait. Gen. No more it doth not, as you ſay, indeed; for they cannot 
claim any of the marſh. - Now we ſhall ſhew a warrant three years after, 
from the Commiſhoners to ſurvey. | 
 Clert reads.] This is dated the 18th of 7), in the 17th year of the 
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near the Tower of London 


| commanding you, by virtue of the ſaid commiſſion 
be accompliſhed according to ſuch ordinances + 


ſaid manor 


moſt proſperous Reign of our ſovereign Lady Elizabeth, by the Grace of 
82455 And it & direQted _ 1 45 Se $64. 1 


To our wwell-beloved John Stepkins and John Ofborn, Fur veport. Where- 


by a commiſſion of ſewers, bearing date the 23d 

year of her Reign; hath authorized us to ſur- 

from Buttelphs-Wharf by St. Katherine's, 

4 unto Ratchiff-mill 

not. only to conſider. of the decays and ruins of the ſame, but alſo to take 

order for the ſpeedy repairing 7 as to our diſcretions 

ſhall ſeem good | We, therefore, ſufficiently informed of 
your wiſdom and diſcretion, appoint you ſurveyors willing and 
to ſee whe- 


as, the Queen's Maj 
day of April, in the 


vey and view 


ther the work 
and decrees as we have appointed, and from time to time ſhall make and 
appoint ; and to ſee who we have 
made expenditor for ſuch ſums of money for the payment of workmen 
may by your warrant be diſburſed and payed according]y ; 
and further, we give you power and authority to give | | 
to provide for a competent and falary, at reaſonable prices, all 
workmen boats, lighters, carts, carriages, ' trees, pales 
as to your good deſe retion ſhall ſeem meet; and for 
your ſo doing, this ſhall be your ſufficient warrant, | 

Mr. Att. Gen. We ſhall now go a ſtep farther, as I opened in the be- 
ginning, and ſhew that this was mortgaged by Steptius to the Queen, and 
a fine was levied upon that mortgage. 4 Ve 

Clerk reads.) This Indenture made the 4th day of June, in the 15th year. 
of the Reign of our ſovereign Lady Elizabeth, &c. between the right ho- 
nourable Sir William Cecil, En ght, Lord Burleigb, and Lord High Trea- 
ſurer of England; the right honourable 
Highneſs's moſt dondurably Privy-Council ; Sir Gilbert Gerard, Knight, 
her Majeſty's Attorney-General, for and on behalf of the Queen's Ma- 
jeſty, and to her uſe, of the one party, and John Stephins ; | 

hereas William Pat one of the tellers at and upon 
the determination of his account, made and ended at the 25th day of De- 

cember is indebted in the ſum of 7928 J. 7s. 114. 06. 

And whereas our ſaid fovereign Lady the Queen 

the 16th day of June, in the gth year of her Reign, 

hath cemmanded the faid Sir William Cecil Bir Gilbert Gerard, 
and Sir Thomas Bromley to take order from time to time 
with ſo many of the debts owing, or that after 

ſhould be owing and for the ſure payment and contentation 
of the ſaid ſum of 7928. 75. 114. ob. covenanteth 
with them the ſaid | that he the ſaid John Stephins, his 
heirs, executors ſhall and will not only ſatisfy-and pay 
the ſaid ſum into the Receipt aforeſaid but alſo for the better ſettle- 
ment | ſhall and will make, and cauſe to be made 

—.— by one fine in good form of law 

of, and in one cloſe within the pariſh | 

manor of Tewel; and one great garden And of, and in one 

tenement, with the appurtenances in nov in the occupation 
of John Stout; and 19 acres of meadow in Wapping-marſh, parcel of the 

Richard Roper. | 
Mr. Att. Gen. Where is the copy of the fine ?---Sutton. Here. 

Clerk reads.) This is the final Concord, &c. _— Mich. 14 Eliz. 

Ar. Sol. Gen. This was afterwards re-granted from the Crown; and 
there is the Re-grant. 

(Which being under the Great Seal, and teſted 6 Julii, Anno 7 Jacobi 
Regis, was read.) 

Mr. Att. Gen. Part of this marſh was by our anceſtor conveyed to one EAA. 
| & 5 J. Ay, I have the note of ſuch a conveyance in my notes of the 
aſt trial. 

Mr. Att. Gen. Mr. Sutton, is that a true copy?---Sutton. Yes, it is. 
Mr. Williams. A copy of what? Where did you examine it, Sir? 
Sutton. At the Rolls 2 apel. | 
Ar. Att. Gen. It is a deed enrolled, and I hope you do not think the 

Record is forged, Mr. Williams. | 
Mr. Williams. I know not what you forge or do not forge; pray read 

it, let us ſee what it is. | 

(The Copy of a deed enrolled, dated 27 July, 3 Eliz. was read.) 

L. C. J. Then the next thing that you produced, was a Bond, dated the 
25th of January, 4 Eliz. wherein Steptins was bound to Spinola, who was 
Adminiſtrator of Vivold and Salvage, upon the recognizance of Hill to them. 

Mr. Att. Gen. We did fo, my Lord; but that we cannot now readily 
nnd, I think : Here however is Spinola's diſcharge. 

1 This is ſigned by me Benedict 3 and dated the 25th of 
cb. 1561. | 
Mr. Att. Gen. Here is the Bond, read the Condition of it, though it is 

not material. 

L. C. J. That is true; but it was read the laſt time, I find by my notes. 

Clerk. This is a bond of 300/. The Condition of this Obligation is 
ſuch, That whereas one Recognizance, made and entered into by Richard 
Hill 3 Dec. in the 32d year of the late King Henry VIII. 
taken and acknowledged--- | 

Mr. Ait. Gen. There is enough, for it makes not at all to the purpoſe, 
but to confirm the belief of our purchaſe. Here is alſo Faſper Hill's re- 
ce:pt of the purchaſe-money. | | 

Clerk reads.) This is dated the 28 of January, in the 13th year of Queen 
Elizabeth. Be it known unto all men by theſe preſents, that pe Hill, 
of Normley have had before the enſealing hereof, of Macheline and 
Jobn Stepkins for the diſcharge of a certain Statute 
the full ſum of 12381. of lawful money of England, in full ſatisfaction and 
payment of all ſuch purchaſe- moneys. 

Mr. Att. Gen. Then the 16th of Augu/?, 13 Jacthi, Fix conveyed to 
John Stepkins ; but that is left at home. 

L. C. J. Well, then there is an end of that; what do you do next? 

Mr. Att. Gen. We have done with our evidence by Deeds and by Re- 
cords, and now we ſhall come to our evidence by witneſſes, Viva Vece. 
And firſt we ſhall begin with Mr. Knzv'es; who will prove the value ot 
the land by the rents, and particularly what the rents are of Derrick Hills. 

L. C. J. Prove what you will, | 
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Mr. Att. Gen. Mr. Knowles, have you received the Dean's rents? 

Knowles. For the uſe of Mr. Neale I have. 

Ar. Att. Gen. What are the rents of the caſt ſide of Cock-hill 2 

- Knawles. About 1001. a year, | 

Mr. Sol. Gen. What are they ?—Knowles. Houſes, 

v. Att. Gen. All houſes ?—Knawles. Some houſes, ſome ground-rents. 

Mr. Att. Gen. What is the rack-rent ?—Knowles. About 1001. a year. 

Mr. Williams. Which houſes do you ſpeak of, Mr. Knowles ? 

Knowles. On tbe eaſt fide of Cock-hill. 

Mr. Att. Gen. Do you know the Lynches 9 Knowles. Yes, I do. 

Me. Att. Gen. Who receives the rents of that ground ? 

Knowles. Mr. Neale did. 

Mr. Att. Gen. Have you received the rents of the twenty acres ? 

Knowles. Yes, for Mr. Neale I have. | | 

Mr. Att. Gen. Theſe three together, what are they all ? 

Knowles. About 2000. a year. 

an Att. Gen. All this the Church. of Paul's has, beſides the lands in 

ueſtion. | 

Mr. Williams. You ſay that part is worth 100. a year 8 Knayles, Yes. 

Mr. S. Stringer. How much land might it contain? | 

Knowles. It is a matter of the length of the hall. 

L. C. F. And how broad is it ?!=Knavles. Not very broad. 

Mr. Att. Gen. Now then to come to the lands in queſtion; Do you 
tnow Mariner's-flreet *—- Knowles. Yes, 

M.. Att. Gen. Who is in poſſeſſion of that, and receives the rents of it ? 
| Knowles. Mr. Neale. | 

Mr. Att. Gen. What ſay you to Griffin's- Alley? 

Knawles.. Some of it is in mortgage; Mr. Babington had it, but for Mr. 
Neal?'s uſe. R 

Mr. Att. Gen. What ſay you to the water-houſe ? 

Knowles. That Mr. Neale himſelf has. 58 

Mr. Att. Gen. Theſe are the things in queſtion ; do you know that 
which is called N.]? Knawls. That is Mr. Neale's too. 

Mr. Sol. Gen. Our leaſe of 128 years expired but in the year 1680; 
and we could not come at it till then, and we had it not till 1682; and 
that anſwereth their poſſeſſion. | 

Mr. Att. Gen. Now we ſhall call our witneſſes to prove it marſh- 
ground. Swear Thomas Hughes. (II bich was donc.) Da you know Wap- 
ping-marſh ?— Hughes. Yes. | 

2 Sol. Gen. Do you know the houſcs in queſtion ? 

Hughes. W hich houſes ? | 

Mr. Sal. Gen. The houſes now in ſuit for? — Hughes. Yes, I do, 

Ar. Att. Gen. How long have you known them ? 

Hughes. There was no houſes when I knew it firſt, 

Ar. Att. Gen. Do you know Cock-hill *— Hughes. Les. 

Ar. Att. Gen, Do you know Fixe's-lare? 

Hughes. Les; I did know it before it was built. 

Mr. Att. Gen. Did you know the houſes that lay on the eaſt ſide of 
Faxe's-Lane®*— Hughes. What houſes there? | 1 85 

Ar. Ait. Gen. Did you know any houſes there formerly? 

Hughes. I know not what you mean. 

Mr. Att. Gen. I aſk you again, do you know Foxe's- Lane ? 

Hughes. Ves; it was a bank before it was built. 

Mr. Powis. Do you know the Lynches ? 

Mr. Att. Gen. Nay, let us aſk but one at once, pray. I will afk you a 
plain queſtion ; Did you know the marſh before it was built upon: 

Hughes. Yes, Sir, that I did. | 

Ar. Att. Gen. How far did the marſh-ground go? 

Hughes. To Ceck-Hill Eaſtward, as tar as the broad bridge; Weſt- 
ward, as far as Foxe's- Lane. | 

Ar. Att. Gen. Was all that marſh-ground ? 

Hughes. The River of Thames did flow round about it, and there were 
bogs, trees and buſhes, and ſuch things. | 

Mr. S. Lutwich. Did you know the place where Ratcliff mill ſtood ? 

Hughes. According to report I did. " 

Mr. S. Lutwich. Ay, where was that? — Hughes. Juſt at Bell-wharf. 

Mr. S. Lutwich. Upon which fide of Cock-hill ? i 
Hughes. In Shadwell Hamlet. | 

Mr. Att. Gen. That is right. 

Mr. Powis. Was that like the other end of the marſh ? 

Hazes. The River came in there wholly. 

Mr. S. Lutwich. At high flood does the water come in there at this time ? 

Hughes. It did at every tide high and low formerly, now it is dam'd up. 

L. C. J. Did the tide come up to that you call Foxe's-lane? — Hughes. Yes. 

IL. C. J. Then that makes an end of the queſtion : It cannot be as you ſay. 

Mr. Att. Gen. How ſo, my Lord? | 

L. C. F. How could it be an overſhot-mill ? How could the mill be 
turned but with the tide ? ; 

Mr. At. Ger. Their evidence makes it appear ſuch by the leade 
trough, which is an inſtrument belonging only to an overſhot-mill ? 

L. C. J. Tell not me of the leaden trough, Mr. Attorney; look you 
upon the ſurvey you produced, and take notice of the laſt paragraph, and 
there you will find the words, Preæ' adjacent” cuidam tenemento, &c. what 
make you of that ? | 

Mr. Att. Gen. Pray, my Lord, let it be read. | 

L. C. J. I will in the mean time aſk your witneſs a queſtion. Friend, 
thou ſeemeſt to be a man that underſtands ſomething. T hou ſayeſt Foxe's- 
lane was a bank before it was built, and the tide before that time came 
up to that bank, both high and low. Now ſuppoſe there had been a mil] 
in that ground, how ſhould it have been driven? 

Hughes. I will tell your Honour: My Lord, by report, and I ſuppoſe 
it may be true, the mill ſtood all the tide of flood, and when the flood was 
at high water, there was a dam which kept it in, and it went out again at 
ebb-tide, and ſo the mill was drove. 

I. C. J. There is your overſhot-mill gone then, Mr. Attorney. 

Mr. Att. Gen. If ever ſeven or eight acres of ground can be the appur- 

tenances of a mill, I ſhould much wonder. 


I. C. J. Mr. Attorney, I can tell you of a mill over againſt this place, | 


which I myſelf, and we all can remember. All the eſtats about it was in 
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the Traps family, he was a Gentleman of our houſe ; all the water that 
drives that Mill, and two or three Mills that ſerve that fide of the river, 
is taken in as the tide comes in, and is pent in as he ſays by a dam; and 
when they open that, the Mill turns back again. For I would fain have. 
all theſe things, that ſeem to be dark, cleared by the way as they go. 1 
will ſuppoſe all the Records you have read to be right, and that it is called 
Ratcliff- Mill, and then there is the Mill bank, and the Hilly-bank, and the 


| Hilly-way ; it is plain then, there was a Adi!l-bank, or a Hilly-bank, or 


whatever you call it. It ſo falls out that the thing now in queſtion is 
made plain upon your own evidence, there was really ponds and gutters, 
and thoſe things that were to ſatisfy the Mill. This Mill comes to 
be plucked down, and the ponds and all the ſluices come now to be built 
upon : this is not like your Marſh-ground that is on the weſtern part of 
the bank, but it is a parcel of meare or marſh, as the pond and the reſt 
ſtifled up by thoſe things, that till ſuch time as the Mill was taken away 
were receptacles for to pen up the water that came in with the tide. 
What is the meaning of thoſe words in the ſurvey that I ſpoke of before, 
and the ſeveral tenements and orchards, and ponds, and ſewers, &c, and 
all thoſe things? Would you have it that this ſhould all point to the 
ſcite of the Mill, as though all the boundaries ſhould extend to the eaſt— 
end of the Mill ? 

Mr. S. Stringer, That was the reaſon why I aſked but now, how big 
the whole was ? 
I. C. J. And will, what you would have, Mr. Attorney, a ditch or two, 
ever anſwer the words in the ſurvey ? : | 

Mr. Att. Gen, Nor will all their words amount to divers cloſes of 
ground, as this muſt make in the whole, 

Ar. Sol. Gen. Their twenty acres elſewhere anſwers all they can claim. 

L. C. J. But this you yourſelf ſay is the Derricks-hills, in the ſurvey ; 


and you do take it, as ſoon as the Mill was pulled down in one place, it 


was ſet up in another. 

Mr. Att. Gen. After he had taken our long leaſe he erected one, we ſay, 
_ our ground ; for he had pulled down the old Mill, and lett that to 

arter, 

Mr. Sol. Gen. My Lord it is plain, that the old Mill and the new Mill 
were not upon the ſame ground, from Car ter's leaſe. 

L. C. J. Mr. Solicitor, you indeed agree among yourſelves that it is 
plain, but alas ! the fact is quite contrary, 

Mr. S. Maynard. My Lord, we do make our argument for the Defen- 
dant's tiile as your Lordſhip does apprehend it. The boundaries towards 
the eaſt is made the Mill and Ratcliff=Town, This place that contains 
ſeven acres, though it had paſſages for the water, is not the Mill, and it 
can never be, that ſo much ground can be reckoned to be lands belonging 
to the Mill : it is the Mill itſelf that is the eaſt bound. | 

L. C. J. No, it is the Mill and the Mill-bank, Brother. 

Mr. S. Maynard. With ſubmiſſion, my Lord, it is Ratcliff= Mill. 

L. C. J. Is there no Mill-bank in any of the deeds ? 

Mr. S. Maynard. Not that I remember, 

L.C. 7. At the peril of my diſcretion be that, Brother. 

Mr. S. Maynard. Take it to be fo as your Lordſhip ſays, that there is 


| mention of a Mill-bank, that cannot lie eaſt, for it lieth in a little pond, 


L. C. J. Good Brother let us not puzzle that which is as plain as that 
the ſun ſhines. The controverly is about all the welt part of Foxe's-lane. 

Mr. Att. Gen. No, it is the eaſt bound that we contend for. 

L. C. J. Mr. Attorney, if you will miſtake the point, I cannot help it, 
I afſure you I do not. Pray take notice of it, it is called 130 acres in 
your Act of Parliament. 

Mr. Att. Gen. Yes, my Lord, 130 acres, 

L. C. J. Now then the eaſt of your land by your own ſhewing is Mill- 
bank; the eaſt of Mill-bank is the Mill, whereas the weſt part is St. Ka- 
therine's, ſo all your deeds and records ſay ; but the eaſt part of the land 
is Mill-bank, h 

Mr. S. Maynard. No, my Lord, Ratchf-1ll. 

IL. C. J. But I ſay, Ay, Brother. Then how broad doth Foxe's-lane extend? 

Mr. Att. Gen. Tis reckoned 5⁰ foot in Carter's leaſe, I think. 

L. C. J. That is a leaſe that I perceive there is ſome controverſy about, 
therefore I do not ſo much mind that: it is a perch of land, I think, in 
ſome of your evidences. | 

Mr. Ait. Gen. Where Foxe's-lane is, is the four acres that were ſurren- 
dered ; now that being the weſt bound of the eleven acres, where then are 
the other ſeven ? | 

L. C. F. Read the deed-poll again, the particulars and bounds only. 

Clerk. [ Reads.) All thoſe my four-and-twenty acres and an half— 

Mr. Att. Gen. The eaſt bound your Lordſhip ſees is the Mill: now 
your Lordſhip makes an abjection, that if it were as we ſay, an overſhot 
Mill, it could not have been driven — | 

L. C. J. Do not, pray, make any ſilly objection for me, and then think 
to anſwer it, I tell you I do ſay, that it is impoſſible there could be any 
Mill there but a Tide-Mill: the thing is as plain, Mr. Attorney, as any 


thing in the world can be; go on with your evidence. 


Mr. Sol. Gen. Pray ſwear John Somerly.——| I/hich was done. — How 
long have you known the place in queſtion ? 

Somerly. I have known it about 27 or 28 years. 

Mr. Att. Gen. Do you know where the Mill ſtood, or was reported to 
ſtand ? 

Somerly, | know where it was reported to ſtand, but I never knew the 
Mill myſelf, it was demoliſhed before my time. 

Mr. Att. Gen. Where was it reported to ſtand ? | 

Soamerly. As it was reported, it ſtood about half the length of the hall 
off the bank, rather leaning to the river of Thames than the highway. 

Mr. Att. Gen. Where was the way to the Mill? - Somerly. At Cock-hill, 

L. C. J. That your own evidence ſay, was on the weſt- ſide of the Mill. 

Mr. Att. Gen. Did you know Shadwel! ? 

Somerly, I know that that is called Shadwell, Do you mean the Well ? 
Mr. Att. Gen. Les; how far is the Well from Cack-hill ? 

Somerly. Half the length of the hall, 

Mr. Milliams. How far is it eaſt of Foxe'5-lane £ 

Somerly. Truly I cannot well tell. 
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4. C. Z. The queſtion is, whether that be the well that is mentioned 


| 
in the evidences? e +4: | 
 Sonutily. I never knew any other well; I paid for filling of it up. | 
. - Mr. Milli. What was it? Was it not a pond formerly? ki 
 Somerly,” It was a well. | | 4 | | 

| 


, 


Mr. Att. Gen, What was it called? e e REL LY 
 _ Somirly. Shadzwell it was called, I knew no other name it had; and that 
well was wharfed about, and there was a piece of wood about fix foot long | 
put into it, and it was on the fide of the hill; a Cooper had it in his nol. 
ſeſſion, and he us'd to put his hoops into it + 

Ar. Ait. Gen. Do you remember the ditch that run under the Zynches p 

Somerly. TI remember there was a ditch that run a long way; there were 
three or four bridges over it. * | 

Mr. Williams, Was that a wide ditch ? | 

2 It had om to go over, and it was a deep ditch, 

Ar. Ait. Gin. When you knew it, did cattle feed there? 
. Somerly. Not in my time. 

Mr: Sol. Cen. When you firſt knew that well, was it reputed an ancient 

well ?---Somerly, I knew it not till I came to buy it. | | 

Ar. Ait. Gen. What do you know of the raiſing of Fr s-lane ? 
 Somerhy, I lived there 26 years ago, and in the time ſince I lived in it, 

it is raiſed the length of my ſtick and more: for when the tide came in 
ſtrong, it uſed to drive ſtones and planks in at the windows. There was 
a, Waterhouſe erected upon Wapping-wall, and they went to lay pipes 
along the ſtreet, but they could not lay them there, for they found great 
pieces of timber, and other things in the ground that hindered it ; and up- 
on that they raiſed the ground. HE Sk 

Mr. Williams. Was not there a dam made at the end of Fox's lane to 
keep out the tide ?---Somerly. I never knew of any, 

L. C. J. Was not Fox's-lane reputed an ancient way? 

S-merly. I ſuppoſe they were continually paving it to raiſe it higher 
and higher. | | | 

Mr. Att, Gen. When you knew it firſt, was it higher than the marſh? | 

Somerly, It was all built when I came thither. It is fix yards higher at 


one end than the other, 
Mr. Att. Gen. Swear John Holmes. . Which was dine. ]J——Do you 


know the houſes in queſtion, between Foxe's-lane and Cock-hill ? groun 


Holmes. Yes. | 
Ar. Att. Gen. How long have you known it? 
Holmes. I have known the place a matter of 28 years or more. 


L. C. J. And bow was it driven, doſt thou fay? 7 1 
. t was driven by the water that came from the river in a fluice, 
Z. C. J. It came out of the Thames f - Barefoot. Yes , with the tide, 
L. C. J. How did it run ?---Baref:ot. It had a great huge fluice, 
Mr. Williams. Was that in the Lynsh-ditch, ur other way 7 
Barefv0t. It ran into a pond. r 

Mr. Att. Gen. Where did that pond ſtand? _ 

Barefoot. In New Gravel-lane. by U 

Mr. Att. Gen. Where was the head of the pond? . | 
Barefoot, It went out with the tide. _ | PF AE CS, 
Mr. Williams. Where ?--- Barefoct. Between the ſtreet and the mill. 
Mr. Att. Gen. How near was the pond to Fox's-lane? E 
Barefoot, A quarter of a mile of. + © 

Mr. Williams. Weſt of Fox's-lane ?--- Barefeot.. Ves. 
Ar. Att. Gen. Do you know Green-bank?--- Barefoct. Ves. 

Mr. Att. Gen. How far is that from Fox's-lane f 

Baref. ot, Half a mile off, | | 40 

Mr. Att. Gen. Did you know the well called Shadwel! ? 

Barefoot, Yes, I did, | 


. Mr. Sol. Gen. On which fide of Fex's-lane did Shadwell tand “ 


Barefeot. It was between the mill and Broad-Bridge ; eaſtward of 
Broad- bridge. | 

Mr. Aut. Gen. How far was it from the mill ? 

Barefoot. A pretty way. | ; 

Ar. Att. Gen. How far do you think? | 

Barefoot. About 40 or 60 foot : the well was between the mill, I ſay; 
and Bread-Bridge ; Fox s-lane ſtood welt. | 

L. C. J. When you knew For's- lane firſt, what was it between the 
Lynches on the north, and the Thames on the ſouth ? 7 

Barefoot. A place for Carts and Horſes to go. 

Ar. Att. Gen. And you fay it was all marſh-ground from. Cocl-Hill to 
St. Katherines ?- -Barefbot. Ves, it was all a low ground. | 

Mr. Att. Gen. Whoſe ground was it counted to be? 

Barefoot. Mr, Stepkins's, 

Ar. Att. Gen. Had the Dean ever any thing to do there? 

* The upper-ground was the Dean of Paul's, but the lower. 
was Mr. Step#ins's. | 
Mr. Williams. Was there a bridge over the Lynch ditch at the end of 
Fox's- lane ?--- Barefuat. There was a bridge and a cart-way, 

Z. C. J. Do you know it was marſh- ground on the eaſt- ſide of Fox's- 


Mr. Att. Gen. Did you know it before it was built ? lane? Did it ever lie under water ? 


Holmes. No, I did not take notice of it, to ſay notice. 
Ar. Att. Gen. Do you know that place that is called Shadwell? 


Holmes. No. 


Barefoot. At high tides and ſuch as that it was over-flowed. 
L. C. J. But at common tides did it uſe to go over Fex's-lane? 
Barefoot. I cannot tell that truly, it is now raiſed very high, it was 


Ar, Sol. Gen. What do you know of the raiſing of Fox's-lane ? much lowgr ; but'I am ſure the tide ſometimes came beyond. 


Holmes. I never did know of railing the lane. 


Ar. Att. Gen, Not at all? | | 
I. C. J. Was it not all the time you knew it a common paſſage? 


Holmes. Yes, a common highway. 


well ?--- Barefoot. The Lynches 


Mr. Att. Gen, When the water was in the great pond, did not it come 


by the Lynch ditch ?---Barefoot. It came out of the Thames. 


L. C. J. Do you remember any way that led up to the Lynches by the 
. did not belong to Mr. Steptins Ny 


L. C. J. Shew, if you can, that there was any highway from North | was the mill. 


to South, but Fox's-lane. 


L. C. J. But anſwer me, was there any way that went up to the 


Ar. Att. Gen. Do you know Cock-hill ? Lynches by the well ? 


1 


Holmes, That is quite off from it. 

L. C. J. Let me aſk you a queſtion. Suppoſe you were to go for the 
purpoſe from Shadwell down to the river of Thames, would you go to 
Cock=-hill or Fox s-lane ? = 

Holmes. If T had occaſion to go down to Pelican-ftairs, then I would go 
to Fox's-lane; but if I were to go to Bell-wharf, I would go to Cock-hill. 

L. C. J. That is quite another way. 


Barefoot. There was no paſſage to go through but at Fx -lane. 
Mr. Att. Gen. Was there not a way at Cock-hill ? 

L. C. J. That is farther eaſt than the mill. 

M. Ait. Gen. Shadwell is the bounds of our land. 

L. C. J. But where is that? That is the queſtion, Mr. Attorney. I 


remember what the woman ſaid indeed the laſt time, if there were as many 
wells as there were panes in the glaſs-window here, that was the right 


Ar. Sol. Gen. It is ſouthward of Cock-hill, where the Mill ſtood, | well. But that will not decide the controverſy. 


Mr. Att. Gen. That adjoined juſt upon the way. 

Ar. Sol. Gen. Doth not Cock-h1ill lead to the Thames ? 

Holmes. Cock-hill is the firſt beginning of the going down to Be!l-wharf. 
Mr. Sol. Gen. Swear Eleanor Barefoot and Mary Day. [ Eleanor Bare- 

foot ws ſworn.] Do you know Fox g- lane? 

| Barefeoat. Yes, I know it very well. 

Mr. Att. Gen. How long have you known it? 

Barefoot. Threeſcore and almoſt fix years. | 
Mr. Att. Gen. Then you knew it before it was built 1 -* aug Yes. 
Mr. Att. Gen. Did you know the old Mill ?- Barefoot. Who, Sir? 
Mr. Att. Gen. Do you remember who firſt built there? 
Barefbot. J cannot tell. 

Mr. Att. Gen. Pray, when you knew it firſt, what was it, and who's ? 
Barefoot. It was a Marſh-ground from Coc#-hill to Fenner s-field, it was 


i 


Mr. Att. Gen. Swear Auſtin Cope. —{[ Which was donc. Do you 


know Cock-hill ?---Cope. Yes, I do. 


Mr. Att. Gen. Did you not know a mill that was at Ratdiff? 

Cope. There was one at Bell-wharf. 

L. C. J. How long ago is it, that you remember it? 

Cope. Tarceſcore years ago. 

2. SG How was that mill driven ?---C:pe. With the tide. 

Mr. Att. Gen. Where did the tide come in? 

Cope. At Frying- pan flairs. 

Mr. Att. Gen. Whither did it go? 

C:pe. It went into the Dam, and ſo drove the mill. There was an 


iron-mill built by one White twenty years after. 


L. C. J. How far did the tide go up from Ratcliff-miil weſtward ? 
Mr. Ait. Gen, As near as you can remember, what was it that ſtopped 


counted and known to be Mr. Steplins's; he was a great Freeholder, and | the tide ? 


Owner of all the ground up to Ea/t- Smithfield. 
E. 7 How ? Why is not the Lynches between Cacl- bill and St. Ka- 


therine's ?--- Barefoot. The upper ground was only belonging to the Dean 


of St. Paul's. 
L. C. F. Do you remember that which is now called Fox's-lane ? 


Bareftet. Ves. 

I. C. J. Was it a lane at that time ?--- Barefoot. Yes, it was. 

Ar. Att. Gen. Do you remember how the water came in there? 

Barefoot, Yes. 

Mr. Att. Gen. Did it come up to the bank? 

Barefoot. At high tides it came over, ſo that none could paſs. 

L. C. J. But at common tides ? 

Barefoct, It came at common tides till it was raiſed. 

L. C. J. But it was an uſual paſſage for Carts and Carriages ? 

Barefoot. Ves. 

Hr. Att. Gen. How was the Mill driven that was there? 

Barefoct, There was a Mill in my time that went with the tide, and 
all the water that came down from that Mill came into a pond, and fo 
to the Mill-dam, and fo drove this Mill. 

L. C. J. Which Milldoſt thou ſpeak of? Didſt thou know Ratelif- Mill; 


Mr. Ait. Gen. Did you know Cack-hill Mill ? | be but 


Barefwt, Yes, that I ſpeak of, 


L.C. F. Ay, how far did the tide go before it ſtopped ? 
Cepe. Almoſt as far as New Gravel- lane. 
I. C. J. Did the tide come up as far as Fex's-lane ? 
Cope. It lowed over at ſome tides. 
L. C. J. What did it at uſual and common and ordinary tides ? 
Cope. It never came ſo high. | 
Ar. Att. Gen. How high did it come then ?--- Cope, Hard by it came. 
Mr. Att. Gen, How near? | 
Cope. Within forty foot upon reaſonable tides. 
Ar. Att. Gen. And did that help to turn this mill?“ 
Cape. Ves; it went to the Dam, and ſo it drove it. 
L. C. F. Where was your way from north to ſouth ? 
Cope. At Fox's-lane. | 
Mr. Ait. Gen. Was there a bridge there, over which the carts went ins 


to the lane, under which the water did run ?---Cope, Yes, there was. 


L. C. 3 is it that lies beyond the mill ? | 
Cope. Ratcliff-Town. | 

L. C. J. Which was further eaſtward, Cock-hill or the mill? 

Cope. Cocſ- Bill. | 

L. CY So it is by your own map; and then where can the mill-banb 
ax*s-lane f 


Ar. Att. Gen. Shadwell is our bounds 2 
1 : Los C. 7. 
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It 


do make it as plain as the 
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L. C. J. Robin Had upon Greendale flood; therefore this muſt be 


your land: that is all the argument I can make of it. Your boundaries 


in a man's face. | | 

Mr. Att. Gen. Swear Mr. Holwell.---[}hich was done.] How long 
have you known this place, the lands in queſtion ? Hol. Not above a year. 

L. C. J. He is your Surveyor, I think. 1 

Mr. Att. Gen. He is ſo, my Lord. Pray, you C pe, which way did the | 
water go ?----Cope. Weſtward. | 

L. G 7 But which way did you uſe to go to the river from the Lynches ? 

Cope. We ſometimes went the lower way, and ſometimes the higher way, 
L. C. 7. Which was the higher way ?----Cope. Ratcliff- Highway. 
IL. C. J. And which was the lower way? 
Cape.. Through Wapping and Shadwell : Shadwell is the lower way. 
L. C. J. Thou talkef of the north-weſt way; but if you were to go 
directly from north to ſouth, which way would you have gone? 
Cope. Down Cock-hill, or down Broad- bridge. 
I. C. 7. Where is that ?---Cope. Beyond Cock-hill. 

L. C. F. Whereabouts is it ?---Cope. Within a little of Fox's-lane. 

L. C. 7. When you went down Cock-hill, upon which hand did you 
leave the mill ? 

Cope. If I went the lower way, I left the mill on the left-hand. 

L. C. FL But when you went tne higher way down Cock-hill ? 

Cope. Then we left the mill behind us. 

L. C. J. What doſt thou mean by behind thee ?---Cope. I left it north. 

4. mY. That could never be, man. 7 

Mr. Att. Gen. Yes, my Lord, he is right. 

L. C. J. But I ſay he is not right, Mr. Attorney, for Cock-hill is north 
of the mill. | a 

Mr. Att. Gen. Cope, do you know Fox's-lane ?---Cope. Yes, very well. 

Mr. Att. Gen. Is it raiſed ?---Cope. Les; eight or nine foot. 

Mr. Att. Gen. What was the reaſon of its being raiſed ? 

Cope. It was not fitting for carts to go over. 

L.C. F. Why ſo ?---Cope. The Water came upon it. 

Atr. Att. Gen. And then to come to the admeaſurement, taking in the 
place in queſtion, it makes juſt 130 acres, which is our number, and no more. 

L. C. J. Then you will leave the Dean nothing. 

Ar. Ait. Gen. Yes, he has 2000/. a-year. 

L. C. F. Where? 

Mr. Att. Gen. In the eaſt, beyond this place. . 

L. C. J. Why, would you have any of the land that belongs to the mill ? 

Mr. Att. Gen. We claim this as marſh- land ; which they have nothing 
to do with, and the number of acres will not be anſwered without it. Mr. 
Holwell, have you admeaſured the marſh ?----Mr. Hol. Yes; I bave, Sir. 

Mr. Att. Gen. From whence did you begin ?--- Hol. From Hermitage- Dock. 

Mr. Att. Gen. Within what bounds ? 

Hol. That which they call the Lynches and the marſh to St. Katherine' s. 
from the well ? 

Mr. Att. Gen. And how much doth it make ? 

Hol. Beſides the well and the Lynches, I find it ſomething above 1 3o acres. 

L. mY Somewhat above, how much pr'ythee ?-- Hl. Not an acre above. 

Mr. Vill. Pray, Sir, how many acres lies caſt of Gravel- lane, 

Hol. Beſides the well and the Lynches, I can make but fifty acres and 
an balf, 

L. C. F. Where did you reckon up.the whole? 

Mr. Att. Gen. To make up the 130 acres he took in the mill and all. 

L. C. J. That is very well. 

Mr. Att. Gen, Why, my Lord, it is no more than 130 acres, and ſo 
much we muſt have. | 

JL. C. J. Look into the ſurvey that you produced, and ſec what that 
ſays ; Beſides all--- 

Mr. Att. Gen. Thoſe lie eaſtward of the mill. 

L. C. J. Pray, did you meaſure the wall! | 

Hol. Wapping wall is 20 acres. 

Ar. Att. Cen. If they will conſent, the Jury ſhall have the ſurvey with 
them. | 

Mr. Will. With all our hearts, let them have it. 

L. C. J. Gentlemen, both ſides conſent, you ſhall have the ſurvey with 
you; but without that conſent you could not have had it, it not being un- 
der ſeal. 

Mr. Att Gen. Then we deſire our laſt verdict may be read. Mr. Sut- 
ton, was it a verdict upon full evidence ?---Sutten. Yes, Sir. 

Mr. Att. Gen. How many hours did it laſt?- Sutton. Five or Six. 

Mr. Att. Gen. Was there a view in it ?---Sut/on. There was ſo. 

L. C. J. Read it.---(I/hich was done) Mr. Holwel', how much, pray, 
is the land between Fox g lane and the mill? | 

Hel. Below the Lynches I find it to be ſeven acres and an half. 

L. C. J. Can you expect then that all thoſe words of gardens, orch- 
ards, &c. ſhould be anſwered under ſeven acres and an half? Beſides, the 
firſt and ancient reſervat un of rent was 10. a-year ; after, it was increaſed 
to 16/. a-year, and it doth appear the mill turned to ſo little account, that 
it was pulled down, and ſo the land was to anſwer the rent; which, for a 
ground-rent upon a Church-lcaſe, in thoſe days, was very great. Have 

ou done now ? 

Mr. Att. Gen. We have done for the preſent, my Lord. 

L. C. J. What ſay you to it then for the Plaintiff, Gentlemen? 

Mr. S. Stringer. May it pleaſe your Lordſhip, and you Gentlemen of 
the Jury; if we ſhould give no further evidence at all than what we have 
already given, but leave it upon this, I dare affirm it plainly appears that 
they have no title at all to this land. As to their laſt piece of evidence [ 
would firſt give an anſwer to that, and that is their verdict; and that which 
I would obſerve upon it, and ſay to it, is this; it was a verdict obtained up- 
on forged Deeds: Deeds found, as is pretended, and as you have heard 
from their two ſpecial witneſſes, in a very extraordinary manner, found in 
a garret. But by what art prepared, and that they are forged, I queſtion 
not but we ſhall give you ſatisfaction. But beſides, as to their admeaſure- 
ment, it ſeems as they would have it, 130 acres is the queſtion about the 
extent of the marſh. So much they claim; and we ſhall bring two Sur- 
veyors that will give you an account upon their oaths, that between Fox's 
lane, which 17000 is the weſt boundary of our land, and the eaſt of theirs, | 
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and Hermitage Deck, where the marſh ende, there is above 130 actes; and ſo 
they do not want their number. For all the evidence that they have given 
out of Records, we agree them to be as they ſay; and by that agreement 
ſhall do ourſelves no harm at all, for they all do confirm our aſſertion, They 
place the eaſtern bound of the marſh at Ratcliff-Town ; now at Fox's-lane 
doth Rat«liff-town begin. The art has been to confound the Cauſe by 
puzzling boundaries, when it is a plain. apparent miſtake thy run upon ; 
and indeed I may very well ſay, a wilful one tos. They would have us 
confine all to a mill and alittle-ditch, when there are at leaſt ſeven acres 
always enjoyed with it, and all called the mill ; which had a pond, gar- 
dens, orchards, tenements, &c. And now there are very large drains neceſ- 
ſarily made, to keep the water from annoying the Inhabitants, and to 


| carry it away. But for a further evidence of our title, we ſhall firſt prove, 


that upon a bill exhibited in the Exchequer by Mr. Attorney Gencral, againſt 
Stephins their anceſtor, to know what incroachments had been made, what 
belonged to the Dean of Paul's, and what to Mr. Stepkins, are fully ſet 
out. There it is proved, that the bounds of the marſh were //ap;ing- 
well, alias Fox s-lane. The marſh was continually overflown with water; 
but now in our ground there was a great many ditches and places to keep 
the water for the ſervice of the mill. When we came to build upon our 
ground, which was 15 Jacobi, (then it began) then he brought an 
action, and did pretend that we did incroach the wall ſomewhat into 
the marſh ; there we had a verdict upon a view, and after a non-ſuit up- 
on full evidence. There was likewiſe a Bill exhibited in Chancery againſt 
Stephins the father; wherein the bounds are ſet forth, and he in his an- 
ſwer particularly enumerates the boundaries. And it has been conſtantly 
the reputation of the place, that this was the Dean's lands; ſurveyed as the 
Dean's lands, ſold in the late times of uſurpation as the Dean's lands. 
The firſt thing, my Lord, which they produced, and that we did then, and 
do now controvert, is Carter's Jeaſe: This, they ſay, was found in the 
garret; and they bring two witneſſes for it: But how they have behaved 
themſelves! What confuſion there is in their evidence] You ſee--- 

L. C. J. Brother Stringer, if you have any evidence to give, pray give 
that firſt, and leave your remarks till the laſt; you ſhall then ſay what 
you will ; but firſt give your evidence, 

Mr. S. Stringer, My Lord, we ſhall purſue your direction: We ſay, 
upon Fox's building, Steptins ſurmifing that the wall belonged to him, 
comes and brings an action of ejectment againſt Fox's tenants for this 
wall, and upon trial the verdict went againſt him. Then there was an- 
other action brought, and he was non-ſuited upon that. Afterwards there 
was a bill preferred againſt him, and in his anſwer he confeſſeth that his 
wall-marſh bounded upon Fox's-1ane, Here are the Bill and Anſwer. 

(!FVhich were read.) 
As likewiſe Copies of two Records, one in the Common-Pleas ; the ether 
in the King's-Bench. 

Hill. 12 Jacobi FEjement; George Boſwell, Plaintiff, again/! Tho. 

Fox, Defendant ; not guilty, pleaded a verdiet for the Defendant. 

Mich, 14 Jacobi, Ejeciment; William Sorrel, Plaintiff, againſt Tho. 

Fox; Not guilty pleaded, and the Plaintiff became Nonſuit. 

Sir John Trevor. My Lord, we have this further piece of evidence; we 
have here a leaſe made by Szeptins, of ſeven acres of lands, weſtward of 
Fox s-lane, which divides the marſh from the mill-ditches, and there is 
a Covenant, that if he recover any part of the wall, marſh-wall, the te- 
nant ſhall have the advantage of it, and increaſe his rent. 

(IV hich Leaſe bearing date, 16 Aug. 13 Jac. Anno Dom. 1615, 

was read.) 
Mr. Williams. This was in time between the non-ſuit and the verdict. 


— — 


Mr. S. Sringer. My Lord, as I did open it, there was an information 


exhibited by Mr. Attorney Gen. Noy, 7 Car. I. againſt our tenants and 
theirs, and upon that information there were examinations of witneſſes, and 
all the bounds of both parties particularly ſet out; which make it all as 
plain and clear as can be. This cannot be ſet up to ſerve a turn; it was 
in 7 Car. I. ſo long ago; and when that ſhews the wall to be the inheri- 
tance of the Dean of Paul's, it anſwers all their pretence of a leaſe---- 

L. C. F. Look you, Brother, that cannot be given in evidence, and I 
will tell you why; if it were an information againſt Steptins himſelf, he 
being the party under whom they claim, no doubt it were evidence ; but it is 
againſt the tenants of the one, and the tenants of the other; who only could 
ſupport their own tenancies, but they could not know their landlords parti- 
cular titles, and then this cannot be evidence to bind their inheritance. 

Mr. S. Stringer. We ſubmit it to you, my Lord. Then we ſhall offer you 
a ſurvey. In the year 1649, this was expoſed to ſale as Church-lands, 
and a ſurvey taken, and found to be the inheritance of the Church of 
Paul's; and as ſuch ſold for 9500. and enjoyed by the Purchaſers till 
the Reſtoration. | 

Mr. Williams. Yes, and to that very perſon fold from whom they ſay 
they had theſe leaſes which they have produced: That is, to Hinter- 
burn, whoſe Executor Knowles was, as he ſays ; and if hc had ſuch a leaſe, 
which then had been forty years in being, would he have given ſo much 
money, or ventured to purchaſe it as the inheritance of the Church ? 

Mr. S. Stringer. Here is the ſurvey then taken. | 

Mr. Att. Gen. We oppoſe the reading of your ſurvey, becauſe it had 
not any authority to warrant it. | 

L. C. J. Nay, Mr. Attorney, tho' there was no ſufficient authority, yet 
ſuch things have always been allowed as evidence. You cannot but re- 
member it was done in the caſe of Finſbury Retten-Row, as they call it, 
Whitecreſs-ftreet. 

Mr. Att. Gen. Then let them read the commiſſion it was made upon. 

Mr. S. Pemberton. We have none; there were many things done then 
of this nature, without commiſſion under ſcal. | x 

L. C. J. Ay, they did them by orders from Committees. Read it, 

(Ii was read, dated Dec. An. 1649.) 

Mr. S. Stringer. Now we will ſhew the deeds of purchaſe, which was 
by deed enrolled. 

Dated 22 Nov. An. 1650. for 9540). 

Mr. S. Stringer. My Lord, becauſe they pretend this to he an over- 
ſhot-mill, as they call it; though it be plain it could not be by the 
place, yet we have three tide-millers that we would trouble you with 
a little: but firſt here are ſome others, Bland, Marr, and Leyburn, 
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LC. J. Prithee, canſt thou tell What was: For og to be the Eaſt Boun- 


W ion r marſh:t-- Bland: Fox's-Lanes'\' 
as that the! Reputation, upon your Oath, in all your” Time? 
1 Fr ever ſince I knew it.. 
Mr Milan Bland, Pray, do you know: the pond ? 
2.8.7 The Ponds were filled up; but there were Ditches in my Time. 
How- near. were the Ditches to Fos Lan- ? 
* Wichin ion Foot. 
Mr. Williams. Wat was the uſe of thoſe Dirches? ; 
Bland. The Water came in at Bell-wharf, and filled up. the Ditches 
with the Tide, and ſo it went back again. 
Mr. S. Stringer. Can er. tell who purchaſed theſe Lands of the State 
in the late Times? — Whitwick and M interburn. 

Sir Jahn Travor. Sweat William Kemp and Curtlett, (Which was done.) 
Mr. William. Hark you, Mr. Curilett, we would aſk you a Queſtion. 
My Lord, your Lordſhip obſerves, there is a Well called Shadwell, that is 
at the Eaſt End of their Marſh, We ſhall ſhew where that Well is: 
There was a Well very lately juſt by Wall. marſb, hard by the Place where 
the Church is now built, which was called Shadwell, and from which the 

Church has its Name. Curtlett, do you know Fox Lan? 
Curtlett. Ves, I do. 
Mr. Williams. How long have you known it ? 
Curtlett. | have known it fixty Years, | 
Mr. Williams. When you firſt knew it, whoſe Land was it * 


Curtlett. I am ignorant of the original Title, or the derivative Title, I 


{ 


know! not whole it was, or is. 
Mr. S. Pemberton. But whoſe was it reputed to be? That we mean. 
Curtlett. Sometimes it was reputed Mrs. Moor's, 33 Winter- 
burn's, ſometimes one's, ſometimes another's. 

„Mr. #illioms. Do you remember the Mill that was in this Ground in 

Queſtion Curtlett. Yes, very well, 
Mr. Williams. How was that Mill driven? 

„Curtlett. The Water came in at Ball. -wharf, Eaſtward, out of the 
Thames, into the Pond, and ſo run beyond Broad-bridge, and vented itſelf 
ina divers Ditches; and when the Jide went out, it returned back again, 
abs employed the Mill, 

r. Williams. How far went the Ditches ? 

.iCurtltt. Some of them to For Lane; and one principal Ditch turaed 

up half way the Lane, that dani were forced to have Boards and Planks 
go over it. 

The Thi is plain; had it been, as they fay, an Over- 

eur l, this — 4 made of Water for "gy 3 J fee, 


would have:drowned all the Ground round about it. 


Curilit. When I was a Boy, we uſed to ſwim in that Place that was 
near. Shadwell, in the _ there I have ſeen the Water as it went out, 
_ 3 _ wrought with it as it went back again. 

as there not a Way, when you knew it firſt, from North 
to 1 15 urtlett. I cannot well tell. 
Mr. Au. Gen. Was there not a Way from Ratcliff- High-IVay, at Cock- 
=, to the River of Thames ? 

Gurtlett. There was a common Way for Carts and Horſes down to the 

wharf, and there was a great vacant Place 
re Ait. Gen. Pray, let me aſk you, Did you ever hear theſe Lands re- 
puted to be Stephins's when you knew them firlt ? 

i Curtlett, We have heard talk of that Gentleman. 

Air. Au. Gen. How long ago ? 

Curtlett. I have not heard of him this twenty Years. 

Ar. Att. Gen. Have you above twenty Years ago? 

Curtlett. If I did hear of him, I do not believe then it was in his Poſ- 
— J cannot tell whoſe Title is beſt: You have, I ſuppoſe, both of 
you better Witneſſes than I. Conveyances and Deeds. 

Ar. Att. Gen, He is a with Witneſs, he will not ſwear whoſe it is. 

IIC. T. He is fo, Mr. Attorney ; I wiſh yours were ſo too. 

Mr. Allan. Pray, what was it beyond Shadwell, and how near was 
Shadwell to Marfþ-wall ? 


Curtlett. Shadwell was on the further Side, near Fox's-lane, 


Mr. Williams. To the Eaſt or Weſt of Fox's-lane ? 
-»+Curtlett. To the WeR. 


n Mr. Williams. Did you know the Well that is called Shadwell ? 
Cui tlett. I know there was ſuch a ſmall Spring. 


I. C. J. Did it lie Eaſt of Fox s. luue, or Welt, do you ſay ? 
Curileit. Weſt, it lay. 
Mr. Milliams. Pray, did the Place where you uſed to ſwim come up as 


Tap as the Wall? —Curtlett. Oh, no. 


I. C. F. I believe that was within the Thames only. 
Mr. lliams. How near have you fwam to Fox's-lane ? 
Curtleit. It was in the Thames, in an Eddy, there the Water went un- 


e the Mill. 


Ar. Att. Gen. * ts EY was that Well that you call Shadwell ? 

Curtlett. I cannot tell in.whoſe Ground it was. 

Mr. Att. Gen. Was it in the Lyaches, or in the Marſh-ground, upon 
your Oath ?=Curtlett. I cannot teil indeed whoſe Ground it was in. 

Mr. Att. Gen. Did it riſe very high? + 

Curtlitt. It was out of the high Ground where the Church is built. 

Mr. S. Letwich, Did you ever hear of any Well but what lay between 


Y Fa '3-lane and the Mill ? 
Curtlett. Sir, I can only give an Account where that Well lies that was | 


called Shadwell, where the Church is now. 

A.. Att. Gen How many Wells have you known ? 

Curtlett. None but that, ir. 

I. C. J. He does not know as many as there are Panes of Glaſs in the 
W indow, Mr. Attorney. 
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it lie in the Dean and Chapter's Lyncbes, or no? Curtlitt. I tell you 1 
know not whoſe the Ground was; the Church ſtands there now, "6 


A de Mr. S. Lutwich. Did it lie in Upper Shadwell? 


I. C. J. He anſwers as plain avany Man can. it was where the Church 
nov is. 

Mr. #7 Raw: Where i Kemp? Do y Jo asse che Hoſt in 

Kemp. The Houſes in Saale 1 0 do know, between Bil wharf rn 
Fox's-la A I knew them before they were built as they: are now; chere 
were ſome ſmall Houſes built here and there all along. There was a Pond 
and Ditches to receive the Water of the Tide; but at Braas _ 
cially, there were Houſes. along to the northward ; rg the reſt 1 K. 
Craven's Houſe, who had a large Orchard and'G 485 n 

L. C. F. Where was that)! 

Kemp. Eaſt ward of For - lane, aud F other Houſes ther were. ve 

= r. Williams, Whoſe Inherttance was it ? 

Kemp. Mrs. Maar was my Maiter's Landlady;: and Gu mas) te- 
puted her Land and Ground. 
Mr. Williams. She was Leſſee under the Chur.. nr 15 

Mr. S. Pemberton. Did yo ee the Cuts and Daches in that Ground 2 

Kemp. Ves, Sir. 

Mr. S. Pemberton. How far went they Weſtward ? iT; uv 

Kemp. The Ditch ran all in one till it came to Bread rid, where it 
parted to the Northward and the Weſtward. 

L. C. J. How near Fox's-lane ? s | fl. bi 50 
| Kemp. Within a Dozen or twenty. Yards of Big kan 13.38 x 

Mr. Att. Gen. What Sort of Ground was it? Was it not Werd enger 

Kemp. A Man that builds Boats in Winter-time put his Shallops into 
the Pond, otherwiſe it was very good Ground to the Northward; there 
were very many good Houſes built, and ſince Mr, Neale had to do with 
Shadwell, they have built in Mr. Craver's, and built a Water-houſe, and 
two other Houſes there. 

L. C. J. Read the Survey again, that mentions Craven 8 Houſe there 

( Which was done. ) 

Kemp. That was bending Northward that Way. VE 

Mr. Williams. It is Part of the ſeven Acres now in Queſtion. 

L. C. J. Do not you contend for the Brew-houſe ? 

Mr. Ze. Gen. For the Water-houſe we do. 

L. C. F. Is not the Water houſe built upon Part of "LEI Ground ? 

Kemp. Yes, my Lord, it is. 

Mr. W:illams. When did ou know this firſt ? — Kemp. Fifty Years ago. 

Mr. Williams. Was this Ground Orchards or Gardens then ? © 

Kemp. Several Places of it were Gardens and Orchards; ſome Places 
had Houſes, chiefly to the Northward, ſome good Houſes and Orchards, 
eſpecially Mr. Craven's. 

Mr. Att. Gen. Do you ſpeak of the hilly or the low Ground ? 

Kemp. The middle Ground chiefly, that that lay Northward. 

Mr. Att. Gen. Did you know the Lynches, the hilly Ground * 

Kemp. Up higher to Ratclif-high- way, I did. . 

Mr. Att. Gen Did you know the Ditch that came under the Bobfom 
of the Lynches ?——Kemp. The Stream did run in ſeveral Places, but the 
Ground was good Ground, Northward eſpecially. 

Mr. Att. Gen. Were there any Houſes built on the South. fide of wet 
Ditch ?— Kemp. There were a great many built between the Ditch and 
the Thames, between Bell-wharf and Fox's-lane. 

Mr. Att. Gen. What, fifty Years ago ? 

L. C. J. Your own Survey ſays ſo. 

Mr. Mites, Call Daniel Hams. — Swear him, ( Which was FOWL _ 
Do you know the Mill and Lands in queſtion ? 

L nach I knew it when it wa a Mill. 

L. C. J. How long is it ſince you firſt knew it? - Hams. F Years 

I. C. 7. Prithee, 1 Kind ＋ Mill was it? | —— 

Hams. A Ground-ſhot Mill ; ſhe took in Water at Bell-wharf, and it 
ran towards the Weſt to Fox Ale, in ſeveral Branches and Ditches. 
I. C. J. How! A Ground-ſhot Mill, ſayſt thou? Why, theſe Gentle- 
men fay it was an Over-ſhot Mill, 

Hams. My Lord, it could be no Over-ſhot Mill, for the Water will not 
riſe high enough to drive ſuch a Mill ; ; it ran in ſeveral Ditches to preferve 
it from riſing to overflow the Ground. Beſides, my Father, who was a 
Mill-wright himſelf, told me he had known it three-ſcore Years, and 
knew it always a Ground-ſhot Mill : He told me of all the Mills about 
London, what they were. 

Mr. Att. Gen. Pray, how old was your F Aber when he told you fo? 

Hams. He had known them, he ſaid, ſixty Years, and he has been 
dead twenty Years. 

Mr. Att. Gen. Why the Mill was removed; he could not know it ſo long 

L. C. J. I know no Proof of it but your Deccs, 

Hams. My Lord, there it was, he ſaid. 

Mr. Att. Gen. Was there not a Pond and Ditches ? 

Hams, "There muſt be Ditches to receive the Water as it came in; but 
ſtill the more the Tide came in, that filled up the Ponds; 3 and as it t went 
back again, it drove the Mill. 

Mr. Wiikams. What Profeſſion are you of, pray 25 

Hams. I am a Mill-wright. 

Mr. Att. Gen. Pray, do they make aſc of a Trough i in fuck 2 Mar? 

Hams. They do for an Over-ſhot Mill. 

Mr. Att. Gen. Here is a Trough of Lead i in their Leafe Do not they 


— 


uſe a Trough in an Under-ſhot Mill? 


Hams. No, if it be dy che Tide a | Ground-ſhot Mil, there is no Ne- 
ceſſity of a Trough. - 

Mr. Williams. We have a great r Witneſſes to this Point, Swear 
Grindy. ¶ Which was done. Are you a eee CLEFT: 

Grindy. I am only a Miller. 

Mr. Milliams. Did you know the Mill in queſtion? 
Grindy. | cannot remember it, Sir. 91. 
L. C. J. How long have you known the Place? Mong 
Grindy. Thirty or forty Years: But I had no ista with 
that Mill they ſpeak of; but I know i it is impoſſible for any. Over-ſhot 

Ml 
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Mill an be there: For kept Part of: a Tide- mill myſeif, and have done 
ſo this forty Years ; and I know the Water muſt riſe at leatt ten, twelve, 
or ſouttetn Foot higher than t needs ima Tide-mill.. For we take in our 
Water as the Tide comes in, and we habe a Pair of Gates that are hung 
with hinges at the tap;; which open as the tide comes in; but the water, 
as it out, ſhuts it again, and that keeps the water to ſtand three or 
four hours in ſome mills, and then we have only guts that belong to 
the wheel, and when we draw up the gates, the water goes out. e 
have no water that comes above the ſhaft, which is half the heighth of 


| 


„ 


the wheel, which is ſixteen foot high. To talk of an over-ſhot mill, | 


the water muſt riſe ſo high as to go over the whole marſh. | 


= 


., C. J. And muſt drown all the town and country too. It is plainly | 


Mr. Attorney, talk as long as you will. | 
+ Att. Gen. Friend, Laſk you but one ſhort, plain queſtion : I would 
know, can they uſe a leaden trough with thoſe Tide-mills, as you call them? 
Grindy. We can uſe none, nor do we make any ſuch thing. 
Mr. Ait. Gen, Would not the ſprings in theLynches carry an over- ſhot mill? 
Grindy. Sir, I have ſeen the place all about many times ; and | will lay 
any man 200. to 208, that all. the ſprings thereabouts ſhall not produce a 
quarter enough water. J 
Mr. Willams. Where is George Care Swear him hich was done.] 
Do you know Fer s-lans Care. Very well. 
Mr. /# illiamt. How long have you known it ? 
Care. Eight-and-fifty years:/ | >; 1094 
Mr. Hilluns. Did you know Shadwell, the well fo called ? 
Care. That I did, Sir. 5 „ oi | 
Mr. Wil iams. Where ſtood it, pray? | 
Care. At the upper end of Fex's-lane as we go weſtward, and juſt at 
the. ſide. of the Church-yard there is one now, and brick'd over head, 
where thr:y uſed to fetch water: I never knew any other. 
Mr. Williams. Was that called Shadwell ? 
Care. I never knew any other but what | tell you of. 
Mr. . Stringer. Pray, what was uſually taken to be the eaſt-bound of 
ao ing-marſb? | 
Care. The weſt ſide of F-:x's-/2ns was called Marſb- wall, or Wall- 
marſh, and that was the boundary to St-phins's lands; and eaſtward was 
always the lands of the Dean of Paul's, and I have known it this eight- 
and - fifty years; nay, I was the firſt that ever built an houſe in Fox's-lane. 
Mr. Ati. Gen. Do you know the Lynches, or the high ground northwatd ? 
Care. I know it not by that name. | 
Mr. Ait. Gen. This Well you ſpeak of, did it not riſe out of that ground ? 
Care. it was by the Church-yard that is now. 
Mr. Att. Gen. You have claim'd the inheritance of it. | 
Mr. I/illiams. Sir, we hope we ſhall not need to be taught which is 


our inheritanceg where is Mr. Marr? We ſhall now, my Lord, anſwer 


the. admeaſurement made by her Surveyor Halwell. Pray, will you, Mr. 
Harr, tell the Court how many acres it is? 

Marr, The land which is counted Vapping-marſb, which is bounded on 
F:x's-lane eaſt, on the Dean's land weſt, upon Graſb mill, Mell. clſe, 
Nightingale-lane, &c, if we take it to the upper ground, doth contain 130 
acres; but take in that which is in queſtion too, and it makes 14.1 acres. 

Mr. Williams. Did you meaſure it too, Mr. Leyburn ? | 
ILburn. I did fo too, Sir; and it is as he ſays. 
LC. 7. How much is it ? | 
_Leyburn. I took the whole, from St. Katherine's to Fx's-lane, and it 
makes 130 acres beſides the upland and foreland, and the like between 
Graſh-miil and Wall-marſh-wall: it is at leaſt ſo much; it is, I thiuk, 
ſomewhat more, the ditches being undetermined. 

F A GE Well, what is it all this while you keep my brother Gregory for? 

Mr. Williams. If your Lordſhip pleaſe, we have only a ſhort queſtion 
to aſk Mr. Baron Gregory; if he pleaſe to be ſ\worn—{ V bicb was done] 


Were is Mr. Knowles ? Sir, you were pleaſed to ſay that the writings 


were carried to Mr. Neale's Counſel in Gray's: Inn, and that that writing 
was among them ?— Knowles. They were ſo, and I believe it was among them. 

Mr. Williams. My Lord, Mr. Baron Gregory had the peruſal of the 
writings. | 
i LC But, Mr. Williams, my Brother Gregory was not named to 
be the Counſellor in Gray's-Inn. | 

Knowl's. No, one Gage, or ſome ſuch name. 

I. C. J. I ſuppoſe it was to Mr. Cage's chamber, that married Okey's widow. 
Mr. S. Stringer. | believe it was, and I am ſorry we have kept Mr. 


Baron Gregery io long. Knowles, pray, did you know they were with Mr. 


Baron Gregory ? | | | 
L. C. J. Did you know that they were with my Brother Gregory? 
Knawics, No, my Lord, that I remember. i | 
I. C. J. Well, Brother, we cannot help your ſtaying now; but re- 
member you had an offer made you at firſt, and you are puniſhed for re- 
fuſing it. Go on, Brother Stringer. 

Mr. S. Pemberton. My Lord, that which we were ſurprized with the 
laſt Trial, was the newneſs of theſe deeds to us. It look'd to us to be fo 
ſtrange a thing, ſo amazing a thing to us, that we knew not how to give 
an anſwer to it. We have ſince conſidered of theſe things, and your 
Lordſhip doth ſee what account they themſelves have given of them; and 
what an improbability it is that theſe deeds ſhould be found, as they ſay. 


Here was a poſſeſſion which we have proved under the Dean of Paul's | 


leaſe for ſo long ; this they would ſtrip us of; theſe deeds they have 
trumped up. It made us look into it more warily, and we cannot con- 
ceive it probable, or any thing likely, that the Deed of Purchaſe, whereby 
this land is pretended to be purchaſed into the family of the Stephins's, 
ſhould be found in the hands of the Dean of Paul's Leſſee, who likewiſe 
purchaſed it of the State, as the inheritance of the Dean of Paul's. How 
could the Deed of Purchaſe from Hill be in our Leſlee's houle ? 

M.. Att. Gen. It was not, that is a miſtake, _ | 
Mr. S. Pemberton, Good Mr. Attorney, do not interrupt me. We 
muſt rely upon it, that they ſwore it the laſt time, and that the Deed of 
Inheritance was made four days before our Deed, on purpoſe to warrant 
the trick. Here is likewiſe a ſurrender made between Hall and Stepk'ns 


produced. How ſhould the Dean's Leſſees come to have that Deed of 
ſurrender ? But to ſatisfy your Lordſhip in this matter, we ſhall give a 
full and fair evidence. that theſe deeds are forged. 


1 


My Lord, we have had a violent ſuſpicion, that theſe 
2 


for great Part of Shad well. 


| 
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Deeds were forged. But we ſuſpect it now no longer, for we have de- 
tected it, and will ſhew as pal pabie, ſelſ- evident forgery upon the face of 
theſe deeds as ever was. I defire to ſee the Deed of the 13th of Novem- 


ber, in the 2d and 3d years of Philip and Aary, from Marcellus Hull to 


Roper e and that of the 22d of December, in the fame yeurs, from Mar- 
cel us Hall to Carter, I deſire to ſee too  Your'Eordfhip ſees the uſe of 
theſe deeds. The one is grafted upon our leaſe from Dean F:knam, 
where it is recited, that the mill is demofiſhed, and a new one erected in 
another place (ſays their deed) ;- and upon that they ſet up the notion of 
an over-ſhot mill, and all the puzzling matter brought into this Cauſe, 
But I dare undertake to prove them plaiily forged: NN 

Mr. Att. Gen. I hat is an undertaking inde ct. 

Mr. Bradbury. It is an undertaking indeed to detect the Defendant's 
artifice ; but I will venture upon it, and ſhall. demonſtrate it fo evidentiy, 
that Mr, Attorney himſelf ſhall be convinced they are forged. * 

Mr. Att. Gen. Come on, let us fee this demonſtratinn. 

Mr. Bradbury. The Deeds have brought that 
own faces, that is 1000 witneſſes. 

Mr. Williams. Prithee open the exception. 3 Bs 

Mr. Bradbury. If your Lordſhip pleaſe to look upon them, the ſtile 


evidence upon their 


of the King and Queen in both run thus: The one is, This Indenture, 


made the 13th day of November, in the ſecond and third years of t ic 
reigns of our ſovereign Lord and Lady Phiip and Mary, by the grace/of 
God, King and Queen of England, Spain, France, both Sicilics, Teruſa- 
lem, and Jreland, Defenders of the Faith, Archdukes of &uſlria, Dukes 
of Burgundy, Millan and Brabant, Counts of Haſpurg, Flanders and 
Tyroll, The other is, This Indenture n.ade the 22d day of December in 
the ſame ycar. Now in November and December, ſecond and third of 
Philip and Mary, it was impoſſible for any man in the world to draw a 
deed in this form that thoſe two writings are— 0 

Mr. Att. Gen. Is that your demonſtration ? 0 

L. C. J. Pray, let him go on, methinks it is very ingenious, oy 

Mr. Bradbury. My Lord, I had the hint from my Lord Cate in his 
firſt Inſtitutes ; not as to this particular ſtile, for I know he is miſtaken 
there, but for the detecting of forgerics in general. eise 5 

L. C. J. It is very well; pray go on. „ ee e 

Mr. Bradbury. My Lord, at that time King Philip and Queen Mary 
were, among other ſtiles, ſtiled King and Queen of Naples, Princes of 
Spain and Sicily; they never were called King and Queen of Spain, and 
both the Sicilies then; and laſtly, Burgundy was never put before Mil- 
lan. Now to prove all this that I ſay, I have here all the Records of 
that time, which will prove their ſtile to be otherwiſe, Fir, 'We ſhall 
ſhew the Acts of Parliament of that time. The ſiting began the 21ſt 
of October, in that year, which was before their Deeds, and ended the gth 
of December after. We ſhall firſt read the titles of the Acts of Patlia« 
ment, and you will find them juſt as I have opened them. Read the 
Statute- Book, len qu 

Clerk reads.) Acts made at a Parliament begun and holden at Vet- 
minſter, the one-and-twentieth day of O#ober, in the ſecond and third 
years of'the reign of our moſt gracious Sovereign Lord and Lady Philip 
and Mary, by the Grace of God, King and Queen of England, Pran:e, 
Naples, Ne and Ireland, Defenders of the Faith, Princes of Spain 
and Sicih, Archdukes of Auftria, Dukes of Millan, Burgundy and Bras 
bant, Counts of Haſpurg, Fianders and Tyroll: and there continued and 
kept until the diſſolution of the ſame, being the ninth day of Drrember 
then next enſuing. Miz = 13906 08 

Mr. Bradbury. Here in the Acts made by the publick Council of the 
Kingdom, the file is in the ancient manner. And your Lordſhip ob- 
ſerves theſe no ſmall differences. Here firſt Spain is left out in the enu- 
meration of the kingdoms, and fo Sicihhj and Naples is inſtead of them. 
In the Deeds, Sparn is put in before France, and the Sicilies made a king- 
dom too. Secondly, Here in the ſtile of the Act they are called but 
Princes of Spain and Sicily, that in the Deeds is quite left out. And 
then in the Acts of Parliament, Millan is put before Burgundy; in the 
Deeds Burgundy before Millan. And how this great alteration of tbe 
ſtile ſhould come to be put in a Miller's leaſe, is — We have next 
an account of all the fines of Hillary Term, which was the next Term 
following ; for their firſt Deeds happen to be. in Michaelmas Term, and 
then the Parliament ſate too. ( Many of which were read. 

Mr. Bradbury. Here are likewiſe the Fines of the Eaſter- Term follow- 
ing, which ſhew that flill the old ſtile continued in all the publick Re- 
cords, And if we could as eaſily have brought all the enrolments of 
Deeds, that would prove the ſame. (The Fines of Eaſter Term read.) 

Mr. Bradbury. Now, my Lord, we ſhall ſhew when the ſtile turned, 
that was in Trinity-Term after. (The Fines read.) 

Mr. Bradbury, But I cannot ſee how thefe Deeds could be truly made 
at that time, when they ſtand ſingle, and none like them can be ſhewn, 
except they come from the ſame forge that theſe do. I cannot believe 
the Miller alone, or he that drew his leaſes for him, could ſo long before 
propheſy what manner of ſtile ſhauld hereafter be uſed. 

Mr. Williams. Your Lordſhip has heard our Deed of the roth of De- 
cember, in the ſame year, read already : but we having here the Ledger- 
Book of the Church of St. Paul's, which cannot be made for a turn, 
but was written at that time; we deſire the ſtile may be read there, 
(Which was done.) — But to go a little further, to ſatisfy your Lord 
ſhip that they are very likely to be forged, we ſhall give tome evidence 
that this is not an unuſua] thing with ſome people concerned in this 
cauſe, The witneſſes will name them to you, and _ you an Account. 
of it. Swear this Lady and Sir Charles Cotterel. (Which was done.) 

L. C. 5 Well, what is it you call theſe perſons to? 

Sir John Trevor. To ſpeak plain, my Lord, we call them to give an 
account of my Lady [vy's forging a Mortgage from one Sir M illiam Sall- 
hill for 1 e a houſe in St. Martin lane, to which forgery Mr. 
Duffet, * Lady's huſband, was privy, and what benefit he ſhould have 
by it, you will hear. Sir Charles Cotterel, pray, will you tell what you 
know of my Lady Hoy in this matter? 

Sir Ch. Cotte: el. My Lord, that which I have to ſay is this; my Lord, I 
am tenant to my Lady Salkhill, Sir William Sallhill's widow, in a houte in 
St. Martin laue; and was ſo to her huſband a year and a half before he 
died. The houſe hath been built backward, and the garden fide they kept to 
themſelves ; but all the houſe that was firſt built, I took, and have it . 
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My Lady Ivy did come to the houſe about three months before Sir William | 


died, parting from her huſband Sir Thomas Toy : ſhe came thither as a 
refuge; where ſhe had been before, and was received very kindly. He 
died, as I ſaid, about three months after, and my Lady then deſired to 
know how accounts ſtood between Sir William and her about moneys he 
had lent her, and ſupplied her with. And upon the account ſhe appear- 
ed to owe Sir William 96 J. ſhe then took 41. more out of my Lady Salk- 
hill's monev, and told her, now, Madam, I owe you 1001. She had been 
entertained as a gueſt there without paying any thing for it, and at his 
death the continued with my Lady Salibill three quarters of a year after. 
And being there (as ſhe pretended), in great kindneſs to me, ſhe perſuaded 
my Lady and me, that the leaſe of my Lady's houſe ſhould be turned 
over to me, in truſt for a debt of fourſcore pounds that was owing. to me 
by Sir William Salthill. Said I to my Lady Salkhill, Madam, I am in no 
doubt of my money, I pay as much rent as this in a year and more, I 
can pay myſelf that way; pray let me not meddle with any ſuch thing, 
Mr. we, will be perſuaded I intend to cheat them if I ſhould. But 
ſtill my Lady Ivy was at it, and prevailed upon my Lady Salthill to preſs 
me to it. At laſt, upon their importunity, faid I, if it be neceſſary for 
my Lady's ſervice, let it be done what you think fit. She therefore gave 
direction to Mr. Sutton, and he came to me, and I directed him to draw 
a writing to turn over the houſe to me as a ſecurity. He aſked me how 
much my debt was? Fourſcore pounds, ſaid I. Said he, I ſhould fee my 
Lord of Saliſbury's leaſe to my Lady, for he muſt take out ſome things to 
draw this by. He did ſee it, and took as much by note out of it as he 
thought fit, to make the other by. Then a writing was, drawn, this was 
in 5 — 1670, or 1671, I am not certain particularly which; but ſhe 
brings this writing, and my Lady Salthill ſigned it by her deſire; and 
m Lady Iuy and Mr. Sutton were both witneſſes to it. About a year after 
I heard that ſhe ſet on foot a Mortgage of her own upon this houſe from 
Sir William Salkhill. I wondered at it, becauſe when the account was 
made up, ſhe appeared to be in Sir Milliam's debt; and I told thoſe that 
told me of it, I would believe it when I did ſee it. 1 was then informed 
the writing was at Malmeſbury, She after went out of town, and comes 
back again in a little while, and this writing, as I heard, was ſhown to 
ſeveral perſons of my acquaintance, that came to me and told me they 
had ſeen it; but ſaid I, ſo have not I, but when I ſee it I will believe it. 
At laſt Serjeant Ve, who was a relation of mine, I married his aunt, 
one day brought over this writing to me; and told me he had got this 
writing at laſt, and leave from my Lady Ivy to let me fee it. I looked 
upon it, and there I did fee at the bottom, where the ſeal was, William 
Salkhill, and then I turned to look upon the witneſſes names. No, ſays 
he, you muſt not ſee that, who are witneſſes to the Deed ; for my Lady 
Toy made me promiſe, before ſhe let me have it to ſhew you, that you 
ſhould not ſce the witnefles names. Then ſaid I again, I have ſeen 


enough to give me ſatis faction: I was a little the more confirmed that | 


the thing was not a reality but fiction, and ſo I told him. My Lady ſaw 
that would not paſs; ſhe offered, provided Mrs. Duffett, my Lady's 
daughter, might have the advantage of the houſe, to releaſe the matter. 

L. C. J. Pray, Sir, for how much was the pretended Mortgage? 

Sir Charles Cotterel. For 1500/. that Sir Milliam Salkhill yh. her ; 
which I thought ſomewhat ſtrange, ſeeing, as I ſaid, ſhe owed Sir 
William ſo much at his death. At laſt I came to produce my writing, 
(for ſhe told me I might give Mrs. Duffett a right to the houſe). Now I 
had not read over the writing made me; but now when I came to look 
upon it, inſtead of a Mortgage for ſecuring my debt, mine was a Deed 
of Sale from my Lady Sallhill, whereby the houſe and the leaſe from my 
Lord of Saliſury were fold me for fourſcore pounds; at which I was a 
little amazed. My Lady was then pleaſed to ſay I was a cheat, tho' I 
had no hand in it, nor indeed would have had any thing at all done; 
but upon my Lady Foy's importunity, and my Lady Salkbils, I gave 
direction only for a Mortgage. | 
1 - wh F. What was it that Sutton took out of my Lord of Saliſbury's 

aſe 

Sir C. Cot. He was to take notes to draw a Mortgage of that leaſe by. 

L. C. 7. He got the notes tho', for aught I perceive, to draw another 
Mortgage by. A very trick, it ſmells rank of the Knave. 

Mr. Are. Pray, Sir Charles, did you ever pay any money by 
my Lady's order ? | 
Sir C. Cet. I did lend my Lady Ivy 50 J. ſhe being in diſtreſs for 
money, afterwards it was made up 100/. About February 1671, it was 
made up 12501. and by agreement among them my Lady Juy did relin- 
quiſh that ſaid Mortgage ſhe had thus ſet on font: and there was a Deed 
Tripartite made between me of the firſt, my Lady Iuy of the ſecond part, 
and ſome Truftees for Mrs. Duffett of the third part, whereby the 
reverſion was given to Mrs. Dufftt, and my Lady confirm'd it, and gave 
my Lady Salkhill a Bond of 10001. in which Colonel Gravener was bound 
for her, that ſhe ſhould not trouble my Lady about the houſe ; yet not- 
withſtanding did ſhe afterwards write to Mr. Duffett, as I have heard, 


that ſhe would ſet it on foot again, and ſhe ſhould have half of what ſhe 


had recovered. 

L. C. F. The Inheritance of the houſe, it ſeems, is in my Lord of 
Saliſbury. | 

Yr . Cot. Yes, my Lord; Sir William Salkhill had the original leaſe 
from my Lord of Saliſbury. | 

L. C. J. What direction did you give Sutton about it! 

Sir C. Cot. To make a Mortgage only to ſecure fourſcore pound. 

L. C. F. And what did he make ? 

Sir C. Got. An abſolute Deed of Sale. 

L. C. 7. Was there no proviſo in it, to be void upon payment of 
money ? | ; 

Sir C. Cet. No, nothing but an actual Sale for ſo much money, 

L. C. F. You ſay my Lady Ivy afterwards did relinquiſh her pretended 
Mortgage; pray had ſhe nothing for it ? 

Sir C. Cot. Nothing that [ know of; ſhe joined in that Deed Tripartite. 

Mr. Williams. What ſhould diſpoſe her to give Mrs. Duffett 1500 l. if 


it were really owing her? 


L. C. J. Is that Mortgage here among your writings, Mr. Attorney! 
Lady Ty. Indeed, my Lord, I would have brought it, if they had 


given the leaſt notice of what they now talk of, 
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ir C. Cot. Not I; but it did appear to me to be no true Deed, up 
what I found and knew. 0 | 9 l "520 
ay - yy. You mult give an account for what you have ſaid here 
L. C. F. Nay, Madam, pray do not be in a paſſion : he has-ſworn 


"what he has fold here. 


Lady Jvy If he doth fwear it, he is forſworn, ' 
L. 2 . Nay, Madam, you muſt be more moderate in the Court ? 
Mr. Williams. My Lady thinks ſhe has occaſion to be angry, but it 
may be we ſhall give her more exerciſe for her paſſion before we have done. 
Pray, fwear that Lady, Mrs. Duffett. Will you acquaint my Lord and 
the Jury, what you know has been done by my Lady oy, or by her direc- 
tion, in making and altering of Deeds. | 2 
Mrs. Duffett. My Lord, I did ſee Mr. Dahm forge and counterfeit 
ſeveral Deeds for my Lady Hoy. i 2 | > WCC? 
L. C. J. Do you hear what ſhe ſays, Mr. Attorney? ak | 
Mr. Ati: Gen. Yes, my Lord, we ſhall give an account of her anon. 
L. C. J. Truly, I hope I miſtook her, and did not hear right what the 
ſaid. Bray Miſtreſs, ſpeak it over again, and conſider well what you ſay. 
Mrs. Duffett. I ſay, my Lord, I did fee Mr. Duffett forge and coun- 
terfeit ſeveral Deeds for my Lady Joy. The firſt thing that I do remem- 
ber was in the Trial between her huſband and ſhe; Mr. Duffett did by 
her order counterfeit a bond from him to ſome third perſon for 10004, and 
ſeveral letters pretended to be written from Sir Thomas to my Lady Ivy 
were counterfeit. - The next thing that I remember: Mr. B. fen was 
writing upon a parchment; I aſked him what he was writing f He an- 
ſwered me, He was counterfeiting one Glover's leaſe, by which my Lad 
would get many hundreds of pounds, and for which he ſhould have 5000. 
I defired him to conſider what he did, for before that time he had been 
accounted a very honeſt man. Some time after that, my Lady Ivy did upon 
pique to 1 mother, my Lady Salkhill, ſet a-foot a Mortgage ſhe pre- 
tended to have of the houſe in Sr. Mortin's-lane for 15001. from my 
father. She did once tell me ſhe had ſuch a Mortgage, as ſhe pretended 
real, but that it was drowned in a trunk of writings coming from 
Malmeſbury. Said I, my mother and Sir Charles Cotterel will not believe 
it, if you do not let them ſee it. I am ſatisfied as to my concern in it, 
and would not have you proceed in it, for ſhe pretended the did it for my 


advantage. But afterwads Mr. Duffett and ſhe did agree to make a 


writing, in my fight, of a Mortgage. | 

L. C. J. Was my Lady Ivy by when the writing was made, as you ſay? 

Mrs. Duffett. She was by, giving him order how to make it, and what 
Ink he ſhould uſe to make it look old; and they forced me to make the 
Ink, and to fetch ſaffron to put in it to make it look old. 

Mr. S. Stringer. Now will be the time to ſhew my Lady's letters. 

I. C. 7. Miſtreſs, I would aſk you one queſtion by the way, whether 
while theſe things were doing at any time, any body did come in and 
give you any interruption ? 

Mrs. _— My Lord, Mr. Dufett and my Lady made me often- 
times ſtand at the door (for we were but lodgers) that no one might 
come and diſturb them, and I never remember any that came in thither 
but one Mr. Sutton an Attorney, my Lady's Attorney. \ 

4 CF Did he ſee any of this done ? * 

Mrs. Duffett. I cannot ſay he helped to do any thing, for when he 
came in, they ſometimes ſent me out to ſee that no body ſhould come 
upon them ; and ſo what he did, I cannot ſay. But he was let in when 
Mr. Duffett was counterfeiting for my Lady Ivy. x 

L. C. 7. When was this; about what time? 

Mrs, Daffett. Of the day, my Lord? 

L. C. J. No, how long ago is it . Mrs. Duf. It might be about 70, or 71. 

L. C. J. You are my Lady Salthill's daughter, I think, and married Dufett ? 

Mrs. Duffett. I did ſo, my Lord, I am her daughter. 

Mr. Stringer. Pray, what did they do to the Deeds they made, to 
make them look like ancient true Deeds ? 

Mrs. Duffett. For the making of the outſides look old and dirty, they 
uſed to rub them on windows that were very duſty, and wear them in 
their pockets to creaſe them, for ſome weeks together, according as they 
intended to make uſe of them. | 

Mr. Att. Gen. My Lord, as it happens, we have that Deed ſhe talks 
of, called Glover's leaſe, here. 

L.C.F. Ay, I ſuppoſe you have ſuch a Decd ; it is a famous Deed 
in Veſiminſter-Hall. | 

Mr. Att. Gen. Here it is, we deſire ſhe may look upon it. [Which ſhe did.] 

Mrs. Duffett. As for this Deed, I cannot ſwear this is the Deed, there 
have been ſo many made by them. But he did counterfeit a Deed that 
he told me was one Glover's leaſe. 

Mr. Williams. Miſtreſs, you were going on to tell how they did uſe 
their Deeds they made. Pray tell us how they uſed to lay them in the 
Balconies, and all you know of the art. 

L. C. 7. Ay, how was it? 

Mrs. Duffett. When they had been rubbed upon the window to make 
them look dirty, and they were to paſs for Deeds of a great many Years 
ſtanding ; it was uſed to lay them in a balcony, or any open place, for 
the rain to come upon them and wet them, and then the next ſun-ſhine 
day they were expoſed to the ſun, or a fire made to dry them haſtily, that 
they might be ſhrivelled. | 

L. C. J. Is your huſband dead or alive?—Mrs. Dufett. Dead, Sir. 

Mr. Att. Gen. How long has he been dead? 

Mrs. Duffett. I was not at his death with him, he died beyond ſea. 

L. C. J. Was your huſband alive when Mr. Johnſon's Buſineſs was? 

Mrs. Duffett. Yes, he was. 

L. C. J. Yes, I know he was in Court; tho? I aſked the queſtion, I 
remember all that buſineſs. | 

Mrs. Duffett. I was ſubpoena'd in at that time, but my Lady Foy 
would not let me ſwear. | 

L. C. J. Pray, Miſtreſs, what had your huſband for his pains ? 

Mr. Williams. Had he any ſhare of the money lent by Sir Charles Catterels 

Mrs. Duffett, My Lady Ivy gave him in my ſight 2007. of Sir Charles 
Cotterel's money. LR dot | 

Mr. Williams. Do you know any body elſe that had any of that money? 


Mrs. 
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Mrs, Duffeit.. The Attorney had 2001. of the ſame money too 

L. C. J. What Attorney do you mean ?----Mrs. Daffett. Mr. St ton. 
I. C. F. Had he ſo, how came he to deſerve it? 5 

Mr. Dobbins. Pray, Madam, what do you know of counterfeiting any ſeals? 


Mrs. Duffett. Mr. Duffett once had the impreſſion of a ſeal in his hand, 
with which he faid he was going to one Mr. Dryden, to have it counter- 
ſeited ; but I do not remember what the ſeal was. | 

Mr. Williams. When the deeds were written, how did he uſe to put the 
names to them? | : | | 
Mrs. Duffett. I have ſeen my Lady herſelf write ſome great Letters of 
the names firſt upon other papers, which Mr. Duftt could not fo well 
hit, and he has writ the reſt. | 

Mr. Williams. Can you tell the names? | 

Mrs. Daffett. Truly, 1 do not remember what names. 

Mr, Williams.” We have another witneſs who will give you an account 
of ſome Letters of my Lady's, which we ſhall defire to be read. Swear 
Mrs. Eliæabeth Rycatt. (Which was done.) 

Mr. Att. Gen. She talks of Glover's leaſe, — 

L. C. J. She ſays, ſhe doth not know whether that be the deed, there 
were ſo many forged, Mr. Attorney, But ſhe ſwears thus, my Huſband 
did forge a writing he called Gloyer's leaſe, — + | 

Mrs. Duffett. She had two or three mortgages forged. 

Mr. Williums. Come, Miſtreſs, where had you theſe Letters? 

Mrs. Rycott. I had theſe Letters from Mr. — 4 

Mr. Milliams. Pray, where had you theſe bottles ? 

Mrs. Rycott. This is the ink I ſaw Mr. Duffett write for my Lady Ivy 
with, at Mrs. Lee's Houſe, at the table in the kitchen. 7 

L. C. F. Who did he write for? 7 

Mrs. KRy-ott. For my Lady oy; I did not know what they were that 
were written, but he ſaid they were forged ; and with ink out of theſe bot- 
tles he ſaid he could make new-written writings look like old ones very ſoon. 

Mr. Williams. Did you ever ſpeak with my Lady I Do you know 
( ps 

Mrs. Rycott. I do not know theſe Letters to be her hand ; but Mr. 
Duffett gave me them as her Letters. | : 

Mr. Williams. Sir Charles Cotterel, pray, will you look upon them; you 
know my Lady Hy's hand. 

Sir Charles Cotterel. I do ſo---they are all of a hand, and I think they are 
my Lady's: I believe it truly. | 

Clerk reads.) This is ſigned T. J. [ All the Letters were read.] 

Mr. Williams. Your Lordſh p ſees one of theſe Letters tells Mr. Duf- 
fett, ſhe intends to ſet Sir Milliam Salkbill's mortgage on foot, and he ſhould 
have half what ſhe recovered. If it were a true mortgage, why ſhould 
ſhe have gy: him half? 


L. C. J. They were very great together, that is plain; they were very 
familiar. What were Mr. Duffett' merits towards my Lady, I cannot 
tell. Will you go on? It is late. 


Mr. Williams. This is all we ſhall offer at preſent, 'till we have occa- 
ſion further from them. a | | 

L. C. J. Well, what ſay you to this, Mr. Attorney? 

Mr. Att. Gen. If they have done 
I. C. J. They have, they ſay. | 

Mr. Att. Gen. Then may it pleaſe your Lordſhip, and you Gentlemen 
of the Jury, I ſhall begin to anſwer their evidence about the firſt. "They 
have produced ſome argumentative evidence out of many Records, to con- 
vict our deeds of forgery. In truth, if they had not bragg'd of this very 
thing, it had been a ſhrewd objection, becauſe we could not have been 
prepared to have given an anſwer to what we could not have foreſeen we 
ſhould have been accuſed of, But upon their boaſts they have put us upon 
the ſearch as well as they, and we can give as good an account of it. They 
tell you they had their hint from my Lord Coke ; but that hint has led them 
into a great error; for he is miſtaken himſelf in the computation of this 
time, as he is in a great many other things. | 

Mr. Bradbury. I know he is miſtaken ; but I depend not upon his re- 
marks of that time. I ſaid only, I had the general hint about detecting 
forgeries from thence. - 

Mr. Att. Gen. But yet for all your confidence of the demonſtration, your 
foundation fails: For, my Lord, to ſettle the fact, we ſhall ſhew that the 
King of Spain, Charles V. who was likewiſe Emperor, reſigned his Crown 
the 25th of Oclober, in the 2d and 3d years of Philip and Mary. It is true, 
the Parliament-Rolls, in the title of them relating to the firſt day of the 
ſeſſion, there the ſtile that was uſed at firſt could not be altered. But the 
fact of their being the King and Queen of Spain, was ſo notorious to all 
the World, that we ſhall ſhew you in multitudes of the Rolls of that year, 
the ſtile was as in our deeds ; ſo that the uſe might be various: But that 
will not prove our deeds forged. It may be, the Courts of Law might not 
take notice of it, as to alter the ſtile *ti!] Trinity term; though we have not 
ſearched fo far among them, but in the common conveyances which are 
upon Record in the Rolls, there it is altered. And as to the time of their 
becoming King and Queen of Spain, we have an Hiſtory that tells you the 
very day when the King reſigned, which was the 25th of October. 

7. C. J. I tell you, Gentlemen, methinks Mr. Attorney has been very 
fortunate to-day, in giving very ſatisfactory anſwers to two objections : 
Firſt, they would quite deſiroy Mr. Neale's title to this land, by a piece 
of evi“ ence that they had never had, but that Mr. Neale had bragged of it; 
and that was the ſurvey, which, with much confidence of the victory, was 
produced: and yet, when it was ſo, to me it ſeemed the ſtabbingeſt 
enemy the defendant's Cauſe had ; but that you are to have with you, 
ard muſt judge upon it. Now he tells you again, Mr. Neale bas been 
a blabb of his tongue, and could not keep the ſecret to himſelf, but muſt 
brag that the deeds were forged, for the ſtile of the Queen's reign is chang- 
ed; and by this bragging they have ſmoked the buſineſs, and can ſhew 
Records for it. But now inſtead of Records, the up ſhot is a little louſy 
Hiſtory. Can that be an anſwer to thoſe great numbers of Records brought 
by the other fide ? Is a printed Hiſtory, written by I know not who, an 
evidence in a Court of Law ? 

Mr. Att. Gen. My Lord, beſides that, which we muſt ſubmit to your 


Judgment, whether, upon ſuch a point of fact in a foreign Country, to be 


done fuch aday, a foreigner's Hiſtory, not printed for this purpoſe, ſhall be 
a ſort of evidence; but I ſay, beſides that, here is a Gentleman, Mr, Clerk, 
Vor. VII. 


far great Part of Shadwell. 
| that fearched the Roll, and he will tell you what they are in this 


| 


| 
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int. | 

Mr. Clarke. I did fezrch in the Rolls, and find many in that year like 
theſe. And my Lord Cote is utterly miſtaken ; he ſays it was not altered 
'till the 4th and 5th years of Phil, and Mary. 

L. C. J. I care not what my Lord Coke ſays, but what the Records ſay, 
let us ſee them. 5 

Mr. Clerk. I ſaw a great many in that year. | 

L. C. J. Lord, Gentlemen, what do you make of us, to keep us here 
with I do not know what! Mr. Attorney, he tells us that Mr. Neal; was 
ſo great a blockhead to brag of this, and ſÞ we were prepared for an anſwer 
but all the anſwer is, my Lord Coke is miſtaken, and there are many Re- 
cords, but we have none of them, Præmoniti, Premuniti. If he did brag ſo, 
and you knew it, and would not bring records to wipe off the objection, it is 
ten times worſe than if it had been anſwered only with the unexpectedneſs of it. 


Mr. Bradbury. My Lord, I dare affirm that there are none of the Rolls 


of that year ſo, till after Eaſter-Term— 

L. C. J. Lord, Sir, you muſt be cackling too; we told you your objec- 
tion was very ingenious, but that muſt not make you troubleſome; you can- 
not lay anegg, but you muſt be un over it. The objection is now upon 
them, let them anſwer it if they can. Have you any of the Records here? 

Mr. Sol. Gen. We have not, it ſeems, my Lord. | 

L. 1 Then this muſt paſs e and muſt be left to the Jury. 

Mr. Sol. Gen. But, my Lord, they have gone a little farther in this caſe, 
and indeed farther than becomes them, I think, to lay aſperſions upon my 
Lady Ivy, as if ſhe were frequently guilty of forgery. And for that Sir 
Charles Cotterel (wears, that ſhe did pretend ſhe had a mortgage of a houſe 
in St. Martin's-lane for 1500!. and this mortgage, he ſays, he was told of by 
ſome that did ſee it; whereupon he did likewiſe defire to ſee it; and with- 
out ſeeing of ir, he declared, he would never be ſatisfied of the reality 
of the thing: and thereupon Mr. Serjeant Veſt brought it him, and 
he ſaw it, but was not permitted to fee the witneſſes names, and 
thereupon he was more diſſatisfied than before about it. But if Sir 
Charles Citterel had given any the leaſt intimation of ſuch a thing, now 
we would have gratified them with a ſight of it in Court, where he ſhould 
have had his full view; for my Lady has it ſtill, and it is a true mortgage, 
and for a rea] conſideration,” But he ſays this is releaſed, and the did that, 
as is ſuppofed, to ſuppreſs any inquiry after it. But with reverence to Sir 
Charles Cotterel, the fact is otherwiſe. My Lady Salkbill pretended to a 
debt from my Lady Jvy, for nine years diet for four Perſons; and the 
reckoning being made according to my Lady Ius quality, was made ſo 
high, that it paid off the mortgage: But ſhe has the deed (till — 

L. C. J. But what ſay you to the Iv of ſale, and my friend Sutton's 
notes out of the leaſe ; and the debt of g6/. and 41. but a little before ac- 
knowledged by my Lady Jvy— | | 

Mr. Sol Gen. My Lord, in anſwer to that, we ſay, he has been pleaſed 
to give it a great deal of garniture; and as he is malter of the ceremonies, 
to _ the ſtory with abundance of flouriſhes of his own kindnefs and in- 
terensS---- b 

L. C. J. Mr. Sollicitor, you are not to judge of that, whether it be flou- 
riſh only or ſubſtance; the Court and the Jury are the Judges of that, and 
truly I think it very material to the Cauſe; I aſſure you I do; let the dirt 
be taken off as it can, it ſticks very much; I muſt ſpeak my mind. 

Mr. Sol. Gen. When I am over-ruled, I acquieſce in the Judgment of 
the Court. | | 

I. C. J. Pray, Sir, apply yourſelf to anſwer the evidence. 

Mr. Sol. Gen. Sol do, my Lord, as well as I can. The next witneſs is 
this Gentlewoman, Mrs. Duffett ; ſhe ſwears, that ſhe ſaw her huſband, 
Mr. Duffett, counterfeit many deeds, ſhe does not particularize them : 
And here have been Jikewiſe ſeveral Letters read, that did import a tranſ- / 
action and correſpondence between my Lady Ivy and him, 

L. C. J. Pray, Mr. Sollicitor, remember ſhe ſwears ſhe ſaw that leaſe 
of Salkhill's, and that called G/over's leaſe, 

Mr. Sol. Gen. My Lord, this witneſs that ſwears this, is not only a Per- 
ſonun fit to be believed, but is contradicted by a Record; and for that, my 
Lord, it ſtands thus: Mr. Johnſon, as is well known, had his trial for the 
matter about which ſhe now ſwears: for Mr. Johnſon, on the behalf of 
Alderman Jreton, undertook to pay 500%. to Mr. Duffett, to procure ſome- 
body to ſwear the deed, called Glcver's leaſe, to be forged, Upon this there 
was an information exhibited in this Court againſt Mr. Jehnſan, for ſub- 
ornation; and upon full evidence 7ohnſon was convicted for his endea- 
vour. And the Record of that conviction we have herc, and delire to have 
produced and read, 

L. C. J. And I tell you, Mr. Sollicitor, that is no evidence in this Caſe. 

Mr. Sol. Gen. Why, pray, good my Lord, did not they here juſt now 
ſwear her ? 5 

L. C. J. But the Information put in by Mr. Attorney Ney, pray, re- 
member, was not ſuffered to be read, becauſe not againſt any of the 
Parties, but third Perſons. 

Mr. Sol. Ger. But pray, my Lord, give me leave to apply it to the ob- 
jection here made in our caſe, to the credit of our deeds, They fay it is 
ſuſpicious, becauſe my Lady 4 uſed to forge deeds ; and particularly DA 
fett, they lay, did once forge for her Glivers leaſe. Now to anſwer that, we 
come to ſhew that my Lady {uy did not forge G/over's leaſe; but there was 
indeed an art uſed to perſuade Duffeit to ſwear it forged, when indeed it was 
not; for which trick Fohn/on, that was the agent, or inſtrument, was con- 
victed; and that conviction is, I think, a good evidence that it was not forged, 

L. C. J. None in tie world, Mr. Sollicitor ; and that from the very evi- 
dence that has been given in this Cauſe this day: For it is plain, if you will 
believe this woman, (and I yet ſee no Cauſe to the contrary) that ſhe was com- 
ing into the Court to have ſworn the truth, which would have perhaps 
cleared Jabnſon; but my Lady Iuy would needs keep her away. Now if Duf- 

ett were ſo great a rogue as to forge, he would not ſtick to ſwear, to pro- 
tect that forgery; And then how eaſy a thing was it, had John ſan been the 
greateſt Saint in the World, to have got him convicted upon what Duſſett 
came to ſwear againſt him; though, had ſhe come then in, Duett would 
have appeared one not at all it to be credited. | 

Mr. Sol. Gen, My Lord, I have then one thing more to offer; I can- 
not tell indeed whether it be material, for it ſeems I have been ſo unhappy 
as to offer ſome things that have not been thought material. 
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n ou have ſo indeed; Mr. Sollieitor, 1 muſt ſpeak the truth; | 
there have been ſeveral things offered as evidence, which in another Cauſe 


and Place, would not, I am ſure, have been offered. 
Mr. Sal. Gen. My Lord, I'fubmit-what. I offer for my Client to the 
judgment of the Court. But that which I would ſay now, is this: We 
have there the huſhand's oath concerning this matter, that this woman who 


now takes upon her to ſwear theſe forgeries and things, told him ſhe could 


haye 500 J. if ſhe would ſwear againſt my Lady Toy. 

I. C. J. ls that evidence againſt the wifef, 

Ar, Sellicitor. He is now dead, it ſeems; but here is his oath, 

I. C. J. Pray, conſider with yourſelf, could the huſband have been a 
witneſs againſt the wife about what ſhe told him upon an information for 
that offence' of ſubornation? | i 


Ir. Sol. Gen. No, my Lord, I think not. 
L. C. J. Could the wife be an evidence againſt the huſband for the for- 


ry ?---M4r. Scl. Gen. No, my Lord, ſhe could not; and yet ſhe ſwears 
it upon him here. 1 | 

L. C. J. That is not againſt him, man; he is out of the caſe, but againſt 
my Lady [uy ; and how can the oath of the huſband be evidence here ? : 
Me., Att. Gen. Cryer, call Mr. Gibſon, to give an account of this 
Gentlewoman. 6 RE: 
r. Sol Gen. Suppoſe, my Lord, that both huſband and wife were 
brought as evidence againſt my I. ady /vy, were that good ? 


IL. C. J. Certainly that were very good. 
Ar. Sol, Gen. Why then, my Lord, one of them ſays, that ſhe faw 


ſuch and ſuch things done by Lady [vy, and by him for her; and the 
other ſays, ſuch things were not done, but ſhe confeſſed ſhe could have 
500 J. to ſwear they were done: Shall not this evidence be admitted to con- 
tradict the other ? | ; [5 

L. C. J. Why, good Lord! Gentlemen, is the philoſophy of this ſo 
witty, that it need be ſo confidently urged ? Is it good Logick, that be- 
caſo they both were good witneſſes againſt PLES y Foy, therefore either 
of them is a good witneſs againſt the other? Shall the huſband's oath be 
read againſt the wife, to fix a crime upon her? Sure you do not intend this 


ſhall paſs for argument, but to ſpend time. . 
 Cryer. Here is GibJon now, Sir. 

Mr. Ait. Gen. Swear him. (Mich was done.) | 
As. Sol. Gen. We are not now, my Lord, examining what Duffett 
ſwore about forgery or not forgery ; but is not this confeſſion of hers an 
argument againſt the credit of her teſtimony, who now ſays, ſhe ſaw my 
Lady /uy do fo and fo, when ſhe has confeſſed ſhe could have money to 
wear againſt my Lady uA. i . 
I. C. J. But, Mr. Sollicitor, Fx will not apprehend the queſtion, 
1 cannot help it; Is it not the huſband that ſwears againſt the wife? 
Ur. Att. Gen, Do you know that Gentlewoman there, Gibſon ? 

;  Gibjon. I have heard of her. ü : 

L. C. J. Nay, be not angry, Mr. Sollicitor ; for if you be, we can- 
not help that neither. The Law is the Law for you as well as me. 

Ar. Sl. Gen, My Lord, I muſt take the Rule from you now. 

I. C. J. And ſo you ſhall, Sir, from the Court, as long as I fit here; 
and ſo ſhall every body elſe, by the Grace of God. I aſſure you I care 
not whether it pleaſe or diſpleaſe ; we muſt not have our time taken up 
with impertinent things ; for I muſt ſay, there have been as many offered 
in this Cauſe to-day, as ever were in any Cauſe that ever I heard; and if 
all be not as ſome would have it, then they muſt be in paſſion preſently. 
The Court gives all due reſpects, and expects them. 5 

Ar. Ait. Gen. Have you any acquaintance with that woman? 

Gibſon, I have iT her a great while ago. 

Mr. Att. Gen. What do you know of her? What reputation is ſhe of? 

Gibſon. I know nothing of her reputation; I know ſhe was Mr. Duf- 

it's wife. 
I. C. J. And fo do we, ſhe tells us ſo : What then ? | 

Gilſon, ] have ſeen her a-bed with Mr. Fregmorton, and ſhe told me ſhe 
had then a frog in her belly. | : 

Mr. Williams. It ſeems then by having this Gentleman ſo ready, they 
were aware of this too: 1 ſuppoſe Mr. Neale bragg'd of this too, or elle 
the guilty conſcience put them upon preparing for it. But yet I think 
they do us no great harm by it. 


* 


Ar. Att. Gen. You will give our evidence an anſwer I ſuppoſe by and 


bye: But wewill go on to the reſt of yours. As to the bill and anſwer in 
the year 1629, in that of John Stepkins, it is ſaid, he makes the bounds eaſt- 
ward to be 1 but it is plain, he that gives in that anſwer was 
not acquainted with the tranſactions of the Eſtate before his own time, 
And if you conſider the time of that anſwer, there was near fourſcore years 
then paſt ſince the leaſe made, and fo Jong it had been out of the family, 
rendering a pepper-corn rent; and fo the profitable intereſt was only the 
four acres ſurrendered to him by the tenant, before the licence to aliene : 
and it appears not that he had any notice of the reverſion, But I obſerve 
in the anſwer there is one paſſage remarkable; that there was a way, time 
out of mind, that did part this land, and that which was reputed the Dean 
and Chapter's land. Now that doth not tie it up to make Fox's-lane that 
ſame way, but only ſays generally, there was an old way, which muſt be 
underſtood of the way down from Cock-h1ill to Bell-wharf: So that I take 
it, that this is no concluſion upon us. Nor upon the ſame ground is that 
leaſe made 13 Jacobi, by John Steptins, where he abutts his land upon 
that wall which is called Mall- marſb-wall, and covenants to have the rent 
increaſed, if any thing beyond that be recovered ; for there was near three- 
ſcore years to come then of this leaſe, and he had no pretence of title to 
conteſt it at that time; and ſo the verdicts are all anſwered that way, the 
leaſe expired not till the year 1680. 

Mr. Sol. Gen. Then, my Lord, for the ſurvey that they produce of the 
late times, by order of the Committee of Parliament for ſale of Church- 
lands, how that ſhould give a title, I do not underſtand. It is the firſt 
time I ever heard of a particular of Dean and Chapter's lands to be an 
evidence, when at that time there was no Dean and Chapter. But that 
which is a clear anſwer to it is this: Minterburn who had the leaſe from 
the Church, did alſo claim under Marcellus Hall, who had a leaſe for nine- 
ty years: that in time expired in the year 1640. That intereſt being then 
determined, he gets theſe put into the ſurvey (which it was his intereſt to 
do) as the inheritance of the Church, which would gain him a fee- ſimple 


upon his purchaſe, he concealing the long leaſe, and they being ſo long | 
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it appears all the deeds were in his cuſtody at that time. For the other 
witneſſes that ſpeak to the Wall, that we mult leave to the Jury's gong. 


| deration, upon the balance of the evidence, For, with ſubmiſhon,. my 


Lord, taking the evidence as it ſtands together, if that leaſe of Marcs 
Hall be a good leaſe, theſe ſeveral conveyances we produce are ſupportec 
and do explain that: He ſurrenders four acres, which are the lands that 
are afterwards conveyed to Fer, which is mentioned in the deed of his fur- 
render to be the green Hillj-Bank, and that was the boundary of the 5 
acres; but what becomes of the other ſeven acres and an half; they have 
* no account of it hitherto, But ſurely, my Lord, upon that firſt 
urvey, I take it, there is a ſtrong. evidence concurring with our aſſertion: 
For that ſaith, the ſouth boundary of the Dean's Lynches is Mall- manſb. 


{ Now then, if there be ſeven acres to go forward from thence, that juſt 


reacheth up to Cock-hill ; and all the other bounds plainly concur. with 
ours: and upon the peruſal of the ſurvey, which it is conſented to on 
both ſides the Jury ſhall have with them, I believe they will be ſatished 
our bounds and that agree. Upon the whole evidence I fubmit it for the 
Defendant. We have done, my Lord. „„ 
Ar. Att. Gen. Only I would aſk Mr. Sutton a queſtion; whether the 
bill and anſwer now given in evidence, were not given in evidence at the 
laß trill Foo SH AR ff)), ET FR 84 
Mr. Att. Gen. An yet the verdict went for us then, as I hope it will 


now. | 


L. C. J. Have you all done, Gentlemen? Will you fay any thing for 
the Plaintiff ?---Mr. Williams. No, my Lord, we will leave it to your 
Lordſhip and the Jury. _ | „„ 

L. C. J. Then, Gentlemen of the Jury, this evidence has been very 
long: I think the trial has held us as long as any cauſe that ever happen- 
ed in Meſiminſter-ball, of this nature; I mean, except one, theſe many 
T think we meet wi:h but one in all our Books, that held near fo 
ong: That indeed was rather ſomething longer, the famous Caule of 
Colt, in this Court ; but beſides that, I never heard of a Caufe of this 
* before. 2 | | 

ut, Gentlemen, it is a Cauſe of value, and a Cauſe of great weight 
and conſideration : It hath depended in the evidence of it upon abundance 
of circumſtances, ſo that it may be impoſſible for me to remember all the 
evidence that hath been given. But as near as | can, I will give you what 
aſſiſtance I am able, in recolleting what has been ſaid on both ſides. 
Some of you I have obſerved have taken notes, and that will ſave me and 
you ſome trouble: I will give you a ſcheme fairly of that which js the 
queſtion, And it will be very much more eaſy to you, becauſe you have 
had a view of the matter, than can be thought I can make it by any direc- 
tion of mine, | „ 

The queſtion in ſhort is, Whether ſeven acres and a half of land, now 
built upon to a very great value, as the witneſſes ſay, 2000 J. a year, lying 
on the eaſt ſide of the lane, that is called by the name of Fox's-lane, be- 
twixt that and the mill, called Ratchif-mill, be part of the marſh that for- 
merly belonged to the Family of the Stephins's? or whether or no that be 
not _ of the Dean and Chapter of Paul's Inheritance? If it belong to 
the Dean and Chapter of Paul's, then the iſſue is with the Leſſor of the 
Plaintiff: but if it be the Inheritance of the Stephins's ; and part of the 
marſh-land, and was ſo according to the ancient boundaries, then the 
iſſue is with the Defendant. | | 

The Plaintiff comes and ſhews for his title, , that this was all alon 
enjoyed under the Church of Paul's leaſes. Knowles, who formerly did 
receive the rents of the very thing in queſtion, till (77), before this queſ- 
tion, ſays, in his teſtimony, he received them in the right, and on the 
behalf of Mr. Neale, who claims by leaſe from the Dean of St. Paul's. 

That is not ſufficient to maintain his title, but they come and ſhew the 
original; and in point of time, 5 H. VIII. they ſay that one Dean Cllet 
made a leaſe of the lands in queſtion, for 45 years. And to prove this, a 
Book is produced to you, wherein there is a ſhort Entry made, which 
takes no notice at all of any thing more, but that there was ſuch a leaſe 
of a mill in Shadwell, with the appurtenances, But upon their produ- 


| cing that Writing, it is found to be a Paper-Writing ; and there was an 


objection, and a material one, made upon the face of the thing itſelf: For 
there were two places that ſeemed to be ſuſpicious, as made directly to hu- 
mour an evidence of ſuch a leaſe in 5 H. VIII. having Dr. Collet's name 
inſerted, who happened to be Dean of Paul's at that time: Whereas 
Nawe!l was originally the name that was ſet there, with che ſame hand that 
the other part of the writing was. Thereupon it came to be enquired in- 
to, how it came to paſs that Newell's name was ſtruck out, and Collet's 
put in? That ſeemed to inſinuate, as if this was contrived on purpoſe to 
ſhoar up an evidence, and humour the time. For it could not be ima- 


gined that Nowell ſhould come to be Dean when that leaſe was made, who 


was not Dean till ſo long after, in Queen Elizabeth's time, as I take it. 
Now had this objection met with this Book alone, it would have made 
the evidence lame, and they would have been thought to have ſet an ill 
leg forwards. But to take off that, they come after and ſhew a parch- 
ment ſcroll, which takes notice likewiſe of ſuch a leaſe : And their Offi= 
cer, Spencer, ſays he has ſeen that ſeroll many years, and fo it could not 
be a new thing for this purpoſe: It is an old rental, or ſome ſuch thing; 
in time, in ſome ſhort time after, where is mention made of a leaſe by 
Dean Collet, 5 H. VIII. for 45 years, which humours the time exactly, 
and ſupports the credit of the other evidence. This is that they give as 
an anſwer to that objection. It might be a miſtake as to the name, but 
this will ſhew that it was not a contrived matter for this purpoſe, 

The next piece of evidence they go to, is 5 Ed. VI. and for that time 
they come and produce leaſes, thoſe that are at leaſt in law evidences of 
leaſes; and thoſe are the Church-Books, ancient Books that have been al- 
ways read and allowed for evidence. And thereby they ſhew that one 
Dr. May, then Dean of St. Paul's, viz. 23 Feb. 5 Ed. VI. did lett the 
lands in queſtion to can Hall and Marcellus Hall; and he lett it as the Dean 
and Chapter of Paul's lands, for 45 years, at the rent of 10 J. a- year. 

Then they tell you in the 2d and 3d of Phil. and Mar. 10 Dec. one 
Dean Fecknam takes notice of the former leaſes, and letts it to Marcellus 
Hall, and that is for go years; wherein there is the old rent taken notice 
of, and ſome increaſe made; and there is in that leaſe a covenant to re- 
pair the mill, and that has given a riſe to ſomething that makes part of 


the preſent queſtion, which they that are for the Defendant, call a li- 
cence 


D 


F ᷣͤ th, hae W. © WW. Nh W 6 


— 


( 6os) 1684. . : 


cence to remove the mill. "You, Gentlemen, will have the dds with | 


4 3 


tance can do, 


he takes upon him to create freeholds, which only he that has the inheri- 


They 18 on further, and tell you, that in 1640, the ſame Dean of St. 
Paul's, ſhe having ſold her intereſt to one 7Yhitwick and Winterburn, there 
is a new Eſtate made to them for three Lives. Theſe continue in poſ- 
ſefion under that leaſe, till Mr. Neale purchaſed in their intereſt : and his 
Grace of Canterbury, then Dean Sancreft, he made another leaſe to the 
ſaid Mr. Neale for three Lives; and there is a great increaſe of rent, 80l. 
during the life of one of the former ſurviving Lives, and then to 10o/. 
Then comes the leaſe made to the now Leſſors of the Plaintiff, by this re- 
verend Divine that is here, now Dr. Stillingfleet, the preſent Dean of St. 
Paul's at yearly 2400. And this is the ſubſtance of the evidence firſt given 
by the Plaintiff, for his title which is underneath that laſt leaſe of Dean 
Seillingſteet, which they ſay is a good title: and in caſe it doth appear that 
the lands are the inheritance of the Dean of Paul's, it is not controverted 
by the Defendants, but that the Plaintiff muſt have a verdict for him. 
But ſay they which are for the Defendants, this is not their inheritance, 
but the Defendant's : and to prove their objection, they produce abundance 
of deeds, of which, as well as I can, I will give you a punctual and par- 
ticular account. For with all the faith and elite) I can, I will give you 
the ſubſtance of what has been ſaid on both ſides. 

Firſt, It is not to be doubted, for it is beyond all contradiQion plain, 
there were 130 acres of marſh- lands, lands covered with water, which one 
Vanderdelf, a Dutchman, undertook to drain, and had an Act of Parliament 
made, anno 27 H. VIII. to encourage him for his endeavours to drain it, 
giving him the one half. That Act of Parliament is produced, and it is 
there ſaid to be 130 acres. 

Now you are to take notice of the boundaries of this marſh-land, as 
making the ſtate of this queſtion, The Act of Parliament bounds the 
marſh upon the Hermitage, or ſuch a mill called Graſb-mill, upon the 
Weſt, It is bounded on the high-way leading to Ratcliff, on the North, 
which is called Ratcliff high-way to this day: It is bounded to the river 
7 perth on the South; and it is bounded upon the Town of Ratcliff towards 
the Eaſt. 

Afterwards, in H. VIII's time, comes in Richard Hill, who was owner 
of ſome part of this marſh (Yanderdelf's moiety), and he in time, 23 
H. VIII. became indebted to one Salvago and another, and there he comes 
and acknowledges a Statute to them for their debt. And (becauſe J 
would have you have all things before your view that were done at one 
time) in the ſame year there is a mortgage made of the lands of Richard 
Hill, (among which, they for the Defendant apprehend, are comprized 
the lands in queſtion, as marſh-land, to Salvago, for the payment of their 
money) and in that mortgage the ſame words are made uſe of for the 
boundaries, as are in the draining Act. This, to derive their title, they 

roduce to ſhew, that there was ſuch an ownerſhip, and ſuch a mortgage. 

Then they tell you, that in 37 H. VIII. the ſame Richard Hill, he 
goes and divides ſome part of theſe lands, that is to ſay, eleven acres and an 
balf, and that he conveys away by leaſe for 34 years to Marcellus Hall ; 
whom I name the more particularly, becauſe it is a name that has been 
much canvaſſed, and gives a countenance to the title on both ſides. Now 
in that deed, whereby this is thus conveyed to Marcellus Hall, there is no 
notice taken particularly of the eaſtern boundary to be the mill, or the 
mill-bank, or rhe . Now, ſay they, the mill was juſt upon the 
point, hard by that place that is called now by the name of Cock-hill ; and 
ſo that boundary doth take in the thing in queſtion, the ſeven acres and 
a half, becauſe that deed takes notice of the mill, hilly-bank, or way. 

In the next place, they offer you this for evidence, that in 6 Ed. VI. the 
ſame Richard Hill, for 130l. ſells his land to Thomas Stephins, And when 
it comes to convey the inheritance to him, it is laid to be under the ſame 
boundaries as are mentioned there, bounded on the hilly-bank or mill- 
bank, eaſtward. Now, ſay they, that ſheweth plainly, that ftill the mill 


was the thing that was intended to be the boundary; and there being ſeven _ 


acres and an half of land between the mill and the weſtern bounds, thoſe 
ſeven acres cannot be conſtrued to extend to a mill with the appurtenances, 
but rather it is to bound upon the mill and include the lands, than to have 
the lands go with the mill. | 

They proceed further and ſay, that Thomas Steptins, the ſame year, did 
for 501. lett this to Marcellus Hall, for 128 years, at a pepper-corn rent, 
which leaſe expired but in 1680, and till now we could not come to liti- 
gate that. matter, becauſe he had made ſuch a leaſe. But then I am to 
take notice by the way, and ſo muſt you into the bargain ; there is another 
boundary made there, abutting on the Well there, called Shadwell, and the 
way leading from Shadwell to the Lynches, 

After this they come to tell you further, that Marcellus Hall, 22 Dec. 
2 and 3 Phil. and Mar. lett a leaſe to Carter, and that was for 20 years. Now 
you are to take notice, that in this leaſe of Carter's, there is notice taken of 
a mill, and about an acre of land thereunto belonging, very carefully put 
in ; and that, ſay they, ſheweth that your boundary could not extend to 
ſo much as ſeven acres. 

And to back that evidence, they ſhew you a certain ſurvey, taken in 
Queen El:zabeth's time, concerning the manor of Stepney, which you are 
by conſent to have with you ; and you will do well to conſider it well in 
your peruſal of it, | | 

And now comes the main deed. Say the Defendant's Counſel, it falls 
out that you are but Leſſee under Marcellus Hall, who was Leſſee under 


for great Part of Shadwell. 


us, and was obliged in. a particular covenant, that he ſhould not lett any 


part af this land without the licence of our anceſtor Step hint, who made 
him ſuch a long leaſe. But it happened he had a mind to lett ſome part of 
this land to the Dean of Paul's, from whom he had a teaſe of the mill. 
And accordingly he had alicence from Steptns fo to do; whith, ſay they, 
is the reaſon why they come to lay claim to our land. This they take 
notice to be in time, 16 Nov. 2 and 3 Phil. and Mar. when I muſt tell you 
by the way, that the firſt leaſe, pretended by them to be made to Marcellus 
Hall, is the long one, 6 Ed. VI. by Thomas Stepkins ; fo that Marcellus 
Hall came to * under the Dean and Chapter, before he had any au- 
thority or intereſt from Steptins, nay before he had any leaſe from Hill. 

Mr. Att. Gen. My Lord, if your Lordſhip _— to remember, Mar- 
cellus Hall did firſt take by leaſe from Richard Hill, in 35 H. Vill. 

L. C. J. Pardon me, Mr. Attorney, I did not miſ-repeat it; I ſay, he 
firſt had à leaſe from the Dean and Chapter. 

Mr. Att. Gen. That was of the mill only 

I. C. J. That is conteſted, and the very giſt of the queſtion; Mr. At- 
torney, how much is comprehended in that leaſe ? h 

But to goon with the Defendant's evidence. Then in Nev. 2 and 3 
Phil. and Mar. is the deed to Roper, of which I ſhall have occaſion to ſay 
more anon. 

In 5 and 6 Phil. and Mar. comes Jaſper Hill the Son of Richard Hill, 
(the firſt owner of the land, and that entered into the Statute to Salvage) 
he makes a conveyance to Macheline Stephins, Thomas's widow, and John 
Stephins, his heir, mother and ſon ; upon which, afterwards there is a ſur- 
render made by Marcellus Hall to John Stepkins, ſon and heir of Thomas, 
of four acres; which ſay they was not aſſigned with the other ſeven to the 
Dean of Paul's. 

Then in 3 Elizabeth, purſuant to the conveyance made bv Faſper Hill 
to the Steptins's, there is a fine and recovery ſuffered ; and 4 Elizabeth, a 
deed to lead the uſes of that fine which are to 2 Stepkhins and his mother, 
and the heirs of John, But till, in all theſe deeds and conveyances, there 
is mention made of the mill, mill-bank, or hilly-bank, or hilly-way, to be 
the boundaries ; and likewiſe of Shadwell. 

After that, they produced a bond, wherein Spinola is bound to Stephins 
to take off the Statute entered into 32 H. VIII. by Richard Hill. 

Then 14 Elizabeth, they produce a commiſſion of ſewers, where notice 
is taken of the ſeveral land-holders of JYapping-marſh, who were liable to 
make ſatisfaction for any want of repairs or defects in the marſh. There 
Roper is taken notice of as a tenant, and one James and Sreptins too: and 
they do infer from hence, that James and Roper's land is part of this, and 
was under Stephins, and is enjoyed to this day under the title of the Szep- 
hins's, 

They go on further, and tell you, that 15 Eliz. Steptins became in- 
debted to the Crown, by taking a teller's debt upon him, and had a mind 
to ſecure the debt, and therefore conveys his land to the then Treaſurer, 
Attorney-General and Sollicitor-General, to ſecure a great ſum of mo- 
ney ; and this land they would have to paſs among the reſt, 

Afterwards, 17 Eliz. the commiſſioners fit again, and there is a Return 
made of all thoſe that were land-holders, the ſame named before. 

Then 7 Jacobi, was there a re- grant out of the Crown made to Step- 
Eins of all his land. Wherein, generally ſpeaking, the bounds of the lands 
belonging to Stepkins are called the Mill-bank, Sc. This muſt, ſay they, 
of neceſſity take in the lands in queſtion, otherwiſe it is impoſſibſe that 
ſhould be the boundary. And they make uſe of this further argument: 
Say they, we have taken a ſurvey of all the lands, thoſe in t b and 


| the other marſh-lands, from Hermitage- doch, alias St. Katherine's, even 


to this mill; and it doth juſt humour the number of Acres in the Act for 
draining Wapping-marſh ; that is to ſay, it makes juſt 130 acres, All 
which, they ſay, plainly belongs to the Stepiins's. 

They then come to examine their living witneſſes, and they have pro- 
duced them in this order as I name them: their witneſſes have been as they 
are in my paper. One Hughs, and Somerly, and Holmes, and Barefoot, 
and Cope, and Holewell. And the ſubſtance of what they ſay is this: The 
old woman, Barefoot, ſays, ſhe has known the place in queſtion theſe 
threeſcore and odd years ; ſhe remembers well the ſituation of it, and that 
the water drove another mill firſt, and did not come near to Fox- lane by 
a quarter of a mile, but run more to the North. And this land, ſhe ſays, 
was always reckoned to be Stepkins's, and ſhe never knew any one have an 
thing to bo there but they. And in as much as there was ſome diſcour 
concerninga well ; ſhe ſays, ſhe doth remember there was a well between 
Fox's-lane and the mill, and that was half a mile off Fox's-lanr, and was 
called Shadwell. She remembers it ſo well, that if there were as many 
wells as there are panes in the glaſs window before you, that was the right 
well, and there was no other well called Shadwell, but that, | 

Then Hughs tells you, he remembered the land before it was built upon; 
that at common ordinary tides the water uſed to come up to Fox's-lane, and 
at high tides over it; but the land has been raiſed much higher ſince that. 

Then Cope, he gives an account of his knowing it above threeſcore years 
ago; and he in general ſays, he did not know how far weſtward the water 
went that drove the mill; but Fox's-lane, he ſays, was the way from North 
to South, weſtward of the mill, and he knew not any way r der. of the 
mill but Fox's-lane ; for Coct- hill is eaſtward of the mill. And much like 
to this was the teſtimony of the other witneſſes ; which being done, they 
concluded with the evidence of the ſurveyor Holewell, about the admea- 
ſurement. And this, as I remember, or can recollect, is the ſubſtance of 
the Defendant's evidence, before the Plaintiff's reply: | 

And then as to that which was offered by the Defendants, as evidence 
of the boundaries, the Plaintiffs give this anſwer ; and it is that which will 
be the pinching queſtion in this Cauſe to all eternity : Whether or no, 
Mill-bank, or Mill-hill, or the Hilly-way, or whatſoever elſe it is called in 
their old Deeds, be not that which is now called Fox's-lane, | 

Say they, fi, by your own evidence, (that ſame ancient ſurvey that 
you produced, and which, by conſent, you Gentlemen of the Jury are to 
have with you) there is notice taken of 130 acres that belong to the 
marſh ; there is notice taken of the Lynches, as belonging to the Dean 
and Chapter of Pau'ls. But then in the laſt paragraph of the back- 
ſide of the leaf, (ſo we call the ſecond fide, for diſtinction ſake) 


| you will find this taken notice of; which ſaid marſh doth bound 
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on the lands hereafter mentioned on the Eaſt, And what are the lands 
thereafter mentioned? Theſe. you will find; Item, holden by the Dean and 
| 545 of Paul's, one meſſuage, called Derrick-hills, anche 

called ſo and ſo, and ſeveral orchards, gaxdens, ponds, e 


. 7 


mill thereunto belonging. So that there was on the Eaſt part of the marſh- 
land, orchards, gardens, a meſſuage, a tenement, waters, ponds, fiſhings, 


and a mill, and ſeveral other things. Now, if in caſe the Eaſtern boun- 


daries of the marſh came up to the mill you ſpeak of, how comes it to paſs 
that yau —— in your own. ſurvey, make the Eaſtern bounds. to be up- 
1. theſe 5 belonging to the Dean and Chapter of Paul's? 
And when they come. to read the particulars of what belonged to the Dean 
and Chapter, t at ſurvey bounds to the Dean and Chapter's land upon the 
Mmarſh-Jang... You that have been upon the view, may the better under- 
Nang, it; and. you ſee the, Eaſtern part of the mill was the waſte ground, 
and made a lane to carry down ballaſt, as the ire ſay. This doth 
juſt humour all the old 3 of a | 

Nay, to ſhew that this is really ſo, they 1 Fat in time, in the year 
1615, there was an action commenced before my Lord Chief Juſtice Cole, 
when he fate in this Court, wherein this controverſy aroſe. Fox, who was 
as well tenant to the Dean and Chapter of Paul's, as he was to Steptins, 
he comes, and he builds upon that old wall, called Mall- marſb-twall, which 
begot a conteſt betwixt Steptins, who was the anceſtor of my Lady e 
and this Fox; and upon that conteſt this was the queſtion, Whether there 
e any incroachment upon the marſh ? Not but that the wall was 
reckoned, even by Steplins, to be the boundary, though running, as Step- 
kins (aid, twenty foot into the Eaſt part of the marſh ; and there Szephins 
was non-ſuited, Afterwards it came into the Common-Pleas, and there 
was a verdict, whereby it was ſettled, that the whole wall belonged to the 
Dean and Chapter of Paul's. | 3 

But afterwards Mrs. Moor, the Leſſee of the Church, would not be quiet 
with this, but exhibits a bill againſt John Stepkins, and others, and to ſet- 


- 1 


tle the boundaries, becauſe he pretended incroachments upon his ground: 


they therefore require him to aſcertain the matter upon his oath. He in his 
anſwer confeſſeth, he had heard of the verdict before - mentioned, but knew 
nothing of it himſelf; but when he comes to ſet forth the boundaries, he is 
ſo far from taking notice that the boundaries take in the lands in queſtion, 
that he tells you there was an ancient bank, which was the ordinary bounds 
between his [and and the land of the Church; and this is a high-way a com- 
mon high-way. But it was true, as he believed, they had incroached, though 
ſuch a verdict and nonſuit were obtained by them. Not that ever he pre- 
tended to any thing on the Eaſtern, part of that 7 or bank, called Fox's- 
lanez but he pretended to twenty foot on the Weſtern part of it, as an in- 
croachment, | 9 5 | 

They ſay further too, that notwithſtanding all this, Fob Steptins was not 
ſo e of his title to even thoſe twenty foot on the Weſt part; but 
that he comes and makes a bargain with another man: I will lett you this 
Eaſt part of the marſh-land, and if I recover any of the wall, you ſhall pay 
ſuch a rent for it; but if not, you ſhall hold it as you did before. So jea- 
lous he was of his title, even to that which he thought was incroached 


upon. 


orchards, ponds, gardens, &c. for here were a great many ſluices and cuts 
for the water to be received in, and fo all may well be comprehended un- 
der the name of a mill with the appurtenances ; and that they ſay goeth a 
great way in the | ag You are to conſider of it, Gentlemen. 

Then they further ſhew, that whereas the other fide ſurmiſe the boun- 
dary to be Shadwell, which they would have to be placed a great way higher, 
by the place called Cock- hill; here comes an old man that tells you, he knew 
the place ſixty years ago and above, and there was no other well called 
Shadwell, but that which was where the Church now ſtands, and that is 
on the Weſt part of Fox*s-lane. Now I muſt tell you, upon the evidence 
it is pretty ſtrong, becauſe he gives ſuch an account of it that it was brick- 
ed over, and a common well to all People, which muſt make the thing 
very notorious; and he never heard of any other well called Shadwell. It 
is true, there might be a ſpring on the one fide of this r in queſtion, 
and the other; you have heard the evidence on both ſides, I muſt leave it 
at large to you. 

Then to make the thing more plain, they offer to you that this was a 
tide-mill, and not as the e pretends, an overſhot-mill; and that 
is notoriouſly plain it is ſo, and it is againſt ſenſe it ſhould be otherwiſe. 
Here was one that wrought at the mill, and his father before him, ſixty 
years; nay, it appears that to have water to drive an overſhot-mill in that 
place muſt drown the whole level, becauſe it muſt be raiſed ſomuch high- 
er than the wheel ; and if fo, that ſtands higher than the place, were it raiſ- 
ed never ſo high, of late called Fex's-/ane. But there were tides that came 
within twenty foot of it; and you muſt give me leave to tell you, I un- 
derſtand ſo much of it, that a tide-mill is never ſuffered to have the water 
juſt ſwim up and back again; but they have cuts to retain the water a 
while, that it may go the eaſier off. And ſo the great number and length 
of the cuts and ponds, and ditches here, were but only receptacles and ba- 
ſons to receive the tide, which did not rife (as they tell you it ſhould 
not) above half the wheel. The nature of the thing itſelf ſpeaks againſt 
what they would have it to be; and to ſtrengthen the argument, they have 
called five or ſix, or more witneſſes, that have known it all alon 
ſo to be: And yet this J apprehend, the other fide take to be their moſt 
material: point to make it marſh-ground. | 

But the Counſel for the Plaintiff ſay this further to you: They have a 
ſurvey taken in Oliver's time, which they produced, but were oppoſed by 
the Counſel of the other ſide; and I muſt confeſs I did wonder to hear the 


objection, that it was ſtrange this ſhould be ſurveyed as Dean and Chap- 


ter's lands, in a time when there were no Deans and Chapters; whereas 
it was ſurveyed as that which was ſo, while there were ſuch things as Deans 
and Chapters, and it was in order to be fold as ſuch. And upon my word, 
if the lands of the Dean and Chapter's Inheritance were no bigger than 
the Defendant would have them, there was a good round ſum paid to the 
State for the mill only. But alas] you have a witneſs that tells you (there 
being in the ſurvey mention of one Craven), that there was a Craven on the 
Eaſt part of the ground, that had a large orchard and garden, and ground. 


4 


And they fix it thus, to humour and explain the particulars mentioned of 


5 
* 


1 


| 


| 


And upon this 
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nd upon thi purchaſemade by I interburn, who was Leſſee of the Church, 
the Plaintiff's | 


ounſel do raiſe a very conſiderable argument, that this was 
the Church's Inheritanee : For, ſay they, Why ſhould L. ee, 
had a leaſe in being, which would have continued him to be ſure in poſſeſ- 
ſion, and that too before all theſe houſes were built, (for they talk all the 
fine houſes were built ſince the King came in) give 95004. for the Inheri- 
tance under the title of the Dean and Chapter, if he knew (as he muſt if 


| he had the long leaſe in his poſſeſſion, and ſo Knowles ſwears. he had}; it 


was not theirs; and he himſelf Lad a leaſe for thirty years to come, under 
a trivial rent of a e Eſpecially confidering that thoſe times ſold 
lumping penny-worths of other People's lands 
But then they come to the laſt point of eyidence, and that you muſt very 
Farrowly obſerve and weigh. Say they, becauſe you depend ſo much upon 
Carter's leaſe, which takes notice of ſuch and ſuch boundaries; and alſo 
that of Roper, which you pretend to be made at ſuch a time, theſe, we ſay, 
are forged. And for it they give this evidenctde. . 
The firſt part is a natural, legal evidence, and a proper evidence in things 
of this nature, to detect a forgery z an evidence that we learn out of our 
Books of Law, and it is an argumentative one. If you produce deeds made 
in ſuch a time, when, ſay you, ſuch titles were uſed, and ſuch prefaces 
made to them in their preambles, when indeed there were no ſuch titles uſed 
at that time, that ſheweth your deeds are counterfeit and forged, and not 
true deeds, And there is Digitus Dei, the finger of God in it; that though 
the defign be laid deep, and the contrivance ſculk, yet Fruth and Juſtice 
will appear one time or another: and though they may put ſome gull 
upon Juſtice for a while, yet it will in time be diſcovered, to the confu- 
ſion and ſhame of the undertakers. Say they, you have taken wonderful 
care to have both deeds carry the ſame flourith at the top of each of them, 
you call Philip and Mary wo and Queen of Spain, and both Sicilies; and 
you put Burgundy in the ducal ſtile, before Millan: This is the language 
of both deeds, but that ſheweth them not to be true deeds, that carrieth 
forgery in the very face of it; for Philip and Mary never came to write 
themſelves King and Queen of Spain and Sicily, till Trinity Term, in the 
ſecond and third years of their Reigns ; whereas your deeds bear date in 
November before. Till Trinity Term Naples was a Kingdom, and they 
were but Princes of Spain and Sicily. And befides, they uſed always be- 
fore that time, to put Millan among the Dukedoms firſt before Burgundy. 
For inſtances and proofs of this objection, they ſhew you the titles of the 
Acts of Parliament in that year, in Ofeber, November, and December ; they 
ſhew you the fines levied in Hillary-Term, and Eafter-Term, and Trinity- 
Term; till which Term the Records of the Kingdom, of Fines and Re- 
coveries, bore all the old ſtile; and fo do the Conveyances enrolled and 
not enrolled of that time. And with great bravery they challenge the 
Defendant's Counſel to ſhew any one Conveyance or Record (except thoſe 
of your own making) that is otherwiſe. And as a further evidence they 
ſay, we have ſome leaſes entered in our Books, and ſo not calculated for 
this purpoſe, which have no other than the old ſtile of the King and Queen. 
And in truth this is a material evidence to prove theſe to be forged deeds : 
and it is made the more material by this circumftance, which Mr. Attorney 


was pleaſed to mention ; and that is, the notice they had from Mr. Neale's 


bragging of this very objection to their deeds, and yet they ſhould not come 
prepared to give it an anſwer. And I muſt deal plainly with you, that 
very one thing makes it an objection of very great weight and moment. 
But ſtill, ſay they, beſides all this evidence we ſhall go a ſtep further, 
and evince the likelihood that theſe deeds ſhould be forged; for your client, 
the Defendant, is apt to forge deeds. And to prove that, we produce this 


evidence, 
Firſt of all, Sir Charles Cotterel gives you an account of a long ſtory 


bad upon my Friend Sutton too; who, if Sir Charles Cotterel ſwears true, 
is a very knave, Now Sir Charles Cotterel, though he does not ſwear he 
faw her forge the mortgage ſhe pretended to from Sir William Salkhill, yet 
he gives a Crews evidence to make it untowardly ſuſpicious : For hetells 
you, upon Sir William's death, my Lady Ivy was ſo far from pretending to 
any debt from Sir William, that upon accounts ſtated between my Lady 
and her, ſhe was indebted to Sir William 96l. which upon her parting 
from her huſband, and being under great want, Sir Milliam had lent her, 
beſides his relieving her otherwiſe: And, ſays Sir Charles Cotterel, I was 
preſent when ſhe took 4 /. more of my Lady Salkhi!Ps money, and then ac- 
knowledged herſelf to owe my Lady 1001. After this, my Lady Ivy, with- 
out the ſeeking or intreaty of Sir Charles Cotterel, comes to him, and, ſays 
ſhe, Does not my Lady Salthill owe you money? Yes, ſaid he, ſhe does, 
fourſcore pounds; but I live in her houſe, and can ſoon eat it out in rent. 
But, ſays my Lady /vy, the has a mind you ſhould have the houſe made 
as a ſecurity to you. Good now, how comes my Lady uy to be fo con- 
cerned for Sir Charles Cotterel's ſecurity, when he was not concerned for 
himſelf? Nay, and why ſhuuld ſhe be ſo earneſt to have him have a ſecu- 
rity upon that houſe, which, if it were true, was mortgaged before to her- 
ſelf. If her mortgage were a true one, this practice carrieth no great face 
of honeſty or virtue in it, I muſt needs fay; I muſt crave leave to make 
that obſervation by the way. Ay, but into the bargain, when Sir Charles 
Cottere! yielded to her importunities, Mr. Sutton is the man that muſt be 
intruſted to draw the Writing, and tv that purpoſe muſt ſee my Lord of 
Saliſhury's leaſe, who is the head landlord. What needed that? I ſup- 
poſe it was recited in my Lady /vy's mortgage before: But he muſt take 
notes out of it, forſooth, to make over the leaſe and houſe as a ſecurity to 
Sir Charles Cotterel for 801. and when it is brought as ſuch, knowing no 
otherwiſe, Sir Charles Cotterel takes it; and they two, my Lady Ivy and 
Sutton, are witneſſes to it. What it proved afterwards you hear, an ab- 
ſolute deed of ſale; and yet all this whiie my Lady ſoy (who, as Sir Charles 
'Cotterel underſtood it, was indebted 1001. to Sir William Salkbill) has a 
debt of 1500 J. owing from Sir Milliam, by mortgage to her on the ſame 
houſe. 

Sir Charles Cotterel. My Lord, I am ready to make it all good. 

L. C. J. Firſt of all, I ſay, it was not well done, if there were 
ſuch a ſecurity for 1500. to perſuade Sir Charles to accept the houſe 
as a ſecurity for his fourſcore pounds, without telling him of the 


prior mortgage, Then it is ſtrange, ſhe ſhould acknowledge herſelf 
indebted 


. 


which doth not only reach the Defendant, my 1 Iuy, but it looks very 
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indebted ao. upon her taking the four pounds from my Lady $.1thill, if 
"given by the Counſel for my Lady /uy, that ſhe and others were called 


pom ſor nine years diet? Whereas Sir Charles Cotterel ſwears, ſhe owned 


* 


ta ſum owing her: And what a flovenly anſwer is that 


herſelf upon the account indebted roo. and there was no bartering for 


- Yiet; but that the had gratis for three quarters of a year after Sir Milliam's 


Yeath, as ſhe had it ſeveral times before. 


And now, while it is in my memory, I would remind you of one thing 
more before we come to the other witneſſes, there is a thing that to me 


cramps this buſineſs home upon my Lady {uy : How comes it to paſs 
my Lady oy ſhould be fo wonderful kind to my Lady Saltbi/”s daughter, 
as to part with x500/. ſo ſecured, to have the houſe ſettled upon her, 
without any 1 in the World that I can hear of? That is ſuch 
a melting piece of kindneſs, that they would do well to find out ſome 
fam to authorize it. It ſeems upon Sir Charles Cottere!'s deſire to ſee this 
pretended Mortgages and its being brought him by my Brother V, who 
is now dead, was wonderful careful that he ſhould not fee the wit- 
neſſes to it, it was ſo precious and tender a thing: But, alas! ir is all 
melted down and gone of a ſudden, without any conſideration at all what- 
ſoever ; and ſhe can readily join with Sir Charles Cotterel to ſettle this 
upon Mrs. Duffett, the Lady Salthil”s daughter, and enter into bond not 


to diſturb the enjoyment. 


 Duffett, who it ſeems they would have to be a looſe ſort of creature; but 
methinks ſhe has a good round oath upon her tongue: for ſhe does di- 
rectly ſwear that ſhe was preſent, and ſaw Mr. Duffett her huſband for 

that very mortgage Sir Charles Cotterel ſpeaks of; that my Lady vy di- 


rected it, and gave her order to put ſaffron in the ink to make it look old; 


that ſhe faw him writing in a parchment, which he told her was Glover's 


leaſe, and other things, and all for my Lady /vy. Nay, the tells you | 


my Lady Joy was ſo cr:traordinary an artiſt at the managing of ſuch an 
affair, that this maſter-workman, Duffett, was not ſo dextrous at it as ſhe; 
for he could not write the firſt gteat Letters of the names that were to be 
put to the forged deeds, but ſhe did that herſelf, and the reſt he did. How 
tar ſhe is to be believed, I muſt leave to you; you hear what is objected 
againſt her about the frog in her belly ; and I do not know what; whe- 
ther that will take off the credibility of her teſtimony, 1 leave to you. 
She doth give a very free and large account how they uſed to order their 
matters to make the ink look old, (as I ſaid) they put ſaffron in it ; then 
they rubbed the outſides of the deeds in dirty windows, and after that uſed 
to lay them in a balcony for the rain to come upon them in the nights, 
and to dry them in the ſun, or by the fire, to ſhrivel them up. And this 
the ſays was their method, and proceſs they uſed. All which the Plain- 
tiff's Counſel urge, to ſhew the probability that theſe deeds of theirs are 


forged. . 

Then they tell you, which is yet ſomewhat more to ſtrengthen her 
evidence, there is a woman, that though ſhe ſpeaks out of Mr. Duffett's 
mouth, and that can be no evidence againſt my Lady Ivy, yet ſays, ſhe re- 
ceived from him a parcel of Letters, which are ſworn by Sir Charles Cotte- 
rel to be all of my Lady Ivy's own hand-writing ; which Letters have been 
read to you: and they thew a great familiarity between my Lady Ivy and 
Mr. Duffett, a great care and concern for the promotion of this Duffett, 
the Gentlewomen's huſband ; and of ſome deeds that were likely to be 
thought new and ſuſpected. And ſhe tells him at the latter end of one, 
that the is ſollicitaus till the trouble be over: But ſhe was reſolved to ſet 
on foot Sir Hilla Salkhill's mortgage, and if that thing did go well, he 


| ſhould have half. 


That ſupports the credibility of the woman's teſtimony : But beſides 
that, there is another thing that looks very untoward, becauſe Mrs. we 


ett doth directly ſwear, that out of the 1000!/. paid my Lady /vy by Sir 


Charles Cottere', 2001. was paid and given to her huſband, and Mr. Sutton 


forſooth had 2000. more: For what ſervice, I wonder, muſt my Lady 


Toy be ſo liberal to Mrs Suiten and Mr. Duffett? Let Mr. Sutton ſhuffle 
and rouſe himſelf as he pleaſeth, it will ſtick upon him ; and I muſt con- 
feſs it looks untowardly, his getting my Lord of Saliſbury's leaſe to pick 
notes out of it, and then to have ſuch a mortgage trumped up in this 
manner. It is very rank, I affure you. 

This is the ſubſtance of the evidence that has been offered by the Plain- 
tiff, to prove and induce you to believe theſe deeds forg-d, 

Now, in anſwer to this, they on the other ſide would offer, that Sir 
Charles Cotterel's evidence is a ſurprize upon them. They ſay they have 
fuch a Writing, and ſuch and ſuch Deeds, Gl:ver's leaſe, and Salihill's 
mortgage; but they are not preparcd to give ſuch an anſwer as they would 
have done, had they had notice. Here has been likewiſe great ſtruggling 


and ſtriving to have the verdict read to overthrow Mrs. Duffett's teſti- 


mony ; but that cannot be allowed to be given in evidence between theſe 
parties. Then they would have read her huſband's oath, he being dead : 
but that is no point of evidence at all neither ; for in caſe the man were 
alive, it would not be evidence what he ſhould have heard his own wife 
ſay. If both of them indeed had been heard together, and teſtified againſt 
my Lady Iuy, it had been good evidence; or they both might have teſtified 
for her. But by the Law the huſband cannot be a witneſs againſt his 
wife, nor a wife againſt her huſband, to charge them with any thing cri- 
minal, except only in caſes of high-treaſon. This is ſo known a com- 
mon rule, that I thought it could never have borne any queſtion or de- 
bate. 
This is the ſubſtance of the evidence on both ſides, as near as I can 
recollect it; ſave only that which indeed I ſhould have mentioned before, 


Vo. VII. 


Then there comes another evidence, and that is the Gentle woman Mrs. 


18 228 . for great Part of Shadwell. 


the Defendant had produced ah exetmplification of a verdict obtaitied the 
laſt AMA cbaelmas Term. To which oy for the Plaintiff anſwer; We 
were not then prepared to anſwer your deeds, which were very new, ſur- 


| 


- prizing and unexpected to us: 
we never 


(610) 


Ve have now given new evidence that 
ve then, and it was a verdict obtained by ſutprize: We now 
ſhew our boundaries better than we could then; and ſo that they make 
to be the reſult of the whole matter. 


Now upon the main, after this very leng evidence, though the Caſe 


has been darkened as much as ever any Caſe could be endeavoured to be; 


and though the event of it be a matter of conſiderable value, yet the mat- 
ter of fact is as clear as the ſun at noon-day ; and a plain point of fact it 
is, and muſt depend upon. If we do admit all their deeds to be 
deeds, without any conſideration of the forgery, pro or con, yet if the 
mill-ponds, ditches, orchards, gardens, &c. can be taken to be ſeven 
acres z then the boundaries upon the mill or hilly-bank, which may well 
be Foxe's-lane, that will anſwer both the deeds of the Plaintiff and of the 
Defendant, and though never ſo many houſes be built upon it, it will 
ſignify nothing in the Caſe. And that it is ſo, whereas the Defendant's 
ſurveyor ſwears, that 1 30 acres will not be made up without the lands in 
queſtion ; the Plaintiff has brought two ſurveyors, that ſwear there is full 
130 acres, and more, without them. So you have two ſurveyors on the 
one ſide, and one on the other; and you yourſelves have viewed it. 

After this long evidence, Gentlemen, you have had as good an account 
of the ſubſtance of it, as I can by my notes and memory recollect. If 
any of the Gentlemen that are of the Counſel for the Plaintiff, or for the 
Defendant, do think I have omitted any thing that is material, on either 
ſide, they have free liberty to remind the Court of it. You are the 
Judges of this fact, whether this land do of right belong to the Plaintiff 
or to the Defendant : And I leave it to your conſideration. | 

After which, the Jury withdrew to conſider of their Verdict, and the 
Court aroſe, That Evening the Jury gave in a private Verdict before a 
Judge; and appearing the next morning at the Bar, were called over, and 
demanded if they did abide by the Verdict they had given the night be- 
fore; to which they anſwered, Ves: which being declared by the Secon- 
* to be for the Plaintiff, the Jury were diſcharged, 

hen a motion was made by the Plaintiff's Counſel, that ſeveral deeds 

uced by the Defendant, that were detected of forgery, might be left 
in Court, in order to have them purſued, and n of the forgery. 
The Court, upon debate of the matter, and the Plaintiff's Counſel de- 
claring they would proſecute an Information of, forgery, the deeds of the 
13th of Notnder, and the 22d of December, 2 and 3 Philip and Mary, 
were ordered to be left with the Clerk of the Crown till further Order, 
and in the mean time the Plaintiff to have Copies of them from the Clerk; 
_ by Rule 5 ins a Trial at Bar is ordered-in Michaelmas Term. 

n Trinity-Term there was an Information againſt Lady Ivy, for foreing and 
publiſhing the ſaid two Indentures, 2 follows. A 


Rex verſus Ivy. 


Information againſi the Lady Ivy, for forging and publiſhing two Indentures 
Trin. 36 2 . Rot. 48. " 4 


fl. 2 er Theodoſia Bryan, de, &c. alias dict Theodoſia Ivy, de, &c. 
vid. die anno, &c. Vi & Armis, &c. apud Weftm, in Com. 
Midd' ex ſuo propr. capite & imaginatione ſubtilit' falſo & fraudulent” 
fabricavit & fecit & fieri & fabricari cauſavit quoddam falſum factum 
continenꝰ Materiam ſequen' videlicet, This Indenture mad- the 1 3th Day e 
November, in the 24 and 3d year of the Reign of our Lord and Lady, Philip 
and Mary, by the Grace of God, King and Roch of England, Spain, France 
and Ireland; Defenders of the Faith, Arch-Dukes of Auſtria, Dukes of Bur- 
undy, Milan, and Brabant; Counts of Haſburgh, Flanders and Tyrol: 
; WAS Marcellus Hall F Radcliff, miller, on the one Part, and Richard 
Roper, Citizen and Salter of London, of the other Part, witneſſeth, &c. prout 
per pred” falſum & controfa& factum plenius liquet & apparet Quodq ; 
pred Theodoſia Bryan alias dict Domina T. Ivy poſtea, ſcilicet die, 
anno, &c. apud, &c. ſcient' ſubtilit' & falſo pred” falſum & fabricatum 
factum publicavit & publicari cauſavit ut verum factum pred' Marcelli 
Hall ſigillat' & deliberat' p. prefat' M. H. ubi revera eadem T. B. alias 
dict' Domina T. I. adtune & ibidem bene ſcivit & intellexit dictum fac- 
tum fore falſum controfact* & fabricat' Anglice Forged, & non fuiſſe fac- 
tum pred' M. H. nec p. ipſum ſigillat' & deliberat' Et ulterius pred” 
Coron' & Attorn' dicti Dom” Regis pro eodem Domino Rege dat' Cur' 
hic intelligi & informari quod eadem T. B. alias, &c. die & anno ſuprad' 
&c. vi & armis, &c. apud, &c. ex ſuo proprio capite & imaginatione 
ſcient' ſubtilit* falſo & fraudulent” fabricavit & fecit & heri & fabricari 
cauſavit quoddam al' falium factum continen' materiam ſequen' videlicet, 
This Inden ture, made, &c. prout per pred' ult' mentionat' falſum & con- 
trofactum factum plenius liquet & apparet Et pred T. B. alias, &c. poſ- 
tea ſcilicet die anno ſuprad', &c. apud, &c. ſcient' ſubtilitꝰ & falſo pred 
falſum & fabrieatum factum ult' mentionat' publicavit & publicari cau- 
ſavit ut verum factum pred' M. H. ſigillat' & deliberat” per prefat' M. H. 
ubi revera eadem I. B. alias, &c. adtunc & ibid. bene ſcivit & intellexit 
dictum ult' mentiorat' factum fore falſum controfactꝰ & fabricat' Anglice 
Forged, & non fuiſſe factum pred M. H. nec per ipſum ſigillat' aut deli- 
berat' Ad grave dampn' ejuſdem G. B. in contempt” dicti Domini Regis 
nunc Legumq; ſuar' in malum & pernitioſum exemplum omn' al” in talr 
caſu delinquen'” ac contra pacem dicti Domini Regis nunc Coron' & Dig- 
nitat' ſuas, &c. | 
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Terminer, held at the Marſpalſea in Southwark, on Thurſday, June 25, 1685. for Higli-Treaſon. 
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A SPECIAL, Commiſſion of Oyer and Terminer for the County of | to the ſame effect). To which the priſoner anfwer'd {with ſome figus of 
EA Surrey, AL g appointed for e of Mr. Diſney, before the | diſcontent) to this purpoſe ; that he hoped (ſpeaking de the Mirtſter) he 
Lord Chief Juſtice of England, and other his Majeſty's Juftices ; | did not come to preſs him to unburden himſelf now; chat fre hat nothing 

he was brought. before the King's Commiſſioners at the Mar/halſea, in | to ſay that might bringany perſon into trouble, and his time was ſhofd, 
uri; on Fune 2 1, in order to his Trial upon an Inditment for High- |. ſo he deſired not to be troubled about any ſuch matter; fo that few words 
Treaſon : For printing and publiſhing a moſt vile and traitorous Paper pow ere we parted. Finding him reſolved not to make-iny diſcovery, | 
« ggainſt his moſt, ſacred. Majeſty and his Government, intituled, The | 1 only told him, I did intend to meet him at the place of execution and 
+ „ un. of James Duke of onmouth, and the Noblemen, Gentlemen, | he thanked me, | J.. © LN 7 O CORO Ware. 

« And others now in Arms, &c.” And being arraign'd thereupon, he plead- | When he came to the gallows, and was in the cart, I came to him and 
ed Not guilty, and deſir'd height have Counſel granted him, but was de- | aſked him, how he defired to improve thoſe few moments of his life that 
d 12 Fe in capital Caſes: yet | were yet to come? He anſwer d, in 7 * T aſked him, Will you pray 

le 


hought fit to prepare for his defence, and allowed till the 25th. _ fire you to pray for me. hilſt the executioner was preparing the rope, 
23 Thr ſa the 25th, he was brought to his Trial ; wh the Mef- | I ſhewed him the Bible, ſaying, Sir, what comfortable ſentence do 4 
ſenger depoſed, that having a Warrant for the apprehending of William | remember out of this word of God for your preſent” uſe? He anfwer'd; 
iſney, Eſq. he took ſome fies of Muſqueteers, and two or three Gentle- | Jeſus Chrift came into the world to fave finners, of whom I am chief. 
men to his aſſiſtance; when approaching to the houſe of one Tyrrel, a | And then he proceeded in neral terms to acknowledge kimſelf a gres 
Gardener in the pariſh of Lambeth, on Monday June the 15th, 1685, be- ſinner againſt God; but affirm'd that he had made his peace with God, 
tween twelve and one of the clock in the morning, he broke into the apart- | that he had confeſs'd his fins with humility and ferveney, and had begg'd 
ment of Mr. Diſney ; where entering his chamber, he found the priſoner | God's ardon ; and did not doubt but God had for the merits of his Son 
in his ſhirt, who crav d his breeches: but the Meſſenger replied No, ſay- Jeſus Chriſt pardon'd all bis fins, and he was now under very comfortable 
ing, if he had a Night-Gown he might put it on. Immediately after | hopes that he ſhould foon be ue not upon the account of his om 
viewing his breeches, there was found a dagger in his pocket, and alſo | merits, but the merits of Jeſus Chriſt, I told him this was very good, 
ſome'other things, likewiſe a brace of piſtols, and a great hanger in the if his hopes were well grounded. He replied, H is hopes were grounded on 
nature of a Scimeter. ' | the Scriptures, which aſſured him that Chriſt died to ſave ſinners. Where- 
His maid Mary Allart was ſuppoſed to be in bed with him, by reaſon her | upon I recounted to him ſome other gracious promiſes of God to true 
cloaths were upon his bed: his daughter about eleven years of age orthere- Penitents; as that of Ezekiel, If the wicked man turneth away 2 bis wick- 
abouts was in another part of the room a-bed alone. The Meſſenger | edne/s, and doeth that which ig * 6 and right, he ſhall ſave his Soul alive, & e. 
4 : 


farther depoſed,” that getting into the Printing-houſe, he there found the | After which he made his addreſs to God in prayer, that he would forgiye 
Forms (as Printers call then ) of the 4 Declaration in the Print- him all his ſins, and ſanctify this his afflictlon to him; and prayed God 
ing- room, there being by computation about 750 of them printed on one | to bleſs the King, and that he my be merciful and kind to his fubjects, 
fide, and about five of the ſaid traitorous Declarations perfect. Upon the | as well as juſt to his enemies: he farther obſerved, how gracious God was 
Mefſenger's queſtioning how they came there, he pretended ignoratice. | to him in giving him this admonition, (as he call'd it) for God might 
The evidence appearing very plain, and he making little or no defence have taken him off by ſome ſudden death, or deprived him of his ſenſes; 
for himſelf, was found guilty of High- Treaſon; ſentenced to be drawn, | And then (he ſaid) it muſt have been worſe with me, but now God hath” 
hanged, and quarter'd ; which was accordingly done at Kenningtom-Com- | given me time to bethink myſelf; ſo that, though the dolour and the 


mon in the County of Surrey, on Monday the 29th of June, 1685, and his | ſhame of this death, having ſo many ſpectators (upon whom he look d) 
quarters ſet upon the City-gates. | may ſomewhat diſcompoſe me, yet I haye peace and comfort within. 


Afterwards he deſired me to pray with him, which I did briefly, accord- 


| A true and full Account given by the Miniſter of St. George, con- ing to his mind and preſent example : and cloſing with the Lord's Prayer, 


. cerning the Behaviour and laſt dying Speech of William Diſney, | he anſwered every petition deliberately, and calmly : he declared that he 
E. June 29th, 1685. ns 3h and _ now die go CRE of the Church of England, 
. | . 73 which he repeated again in theſe words, the Proteſtant Church of England. 
Etween nine and ten of the clock in the morning, I was ſent for by After Pr ayer, I aſked him, whether he would fing ſome part of a _ 142 


the High Sheriff of Surrey, to officiate as Ordinary at the execution He anſwer'd No. Then I aſk'd him, whether he had any thing more to 


of the priſoner at the Manſbalſea. Before he was brought out, a neigh- | 45:9 more to 
— Miniſter _ A my * laat 7 _ 0 a ed _ eas perro = ; pay Goa 5. oO e _y — —— 

ere he was; when the reverend Parſon (having ſeen him the night be- a . ; | 
fore) aſk d him whether he had conſidered of thoſe things which he had _ mie 33 55 — = lus Saviour Chriſt for us both. And o 1 
formerly offer'd him; and did very pathetically preſs him that he would This, according to the beſt recollection of my thoughts, is the ſum, 


ive glory to God, by a full and ingenuous confeſſion of his crime, inti- _ 1 
Ea 1 him the fatal conſequences that might have followed, if he had * as I can remember, _ words that paſs d between Mr. DO 


erfected that evil work: how many men's lives might have been loſt in 
the quarrel ; whoſe blood he was ſo far guilty of, as he contributed to the 
increaſe of the rebellion, by his printing the traitorous paper (or words | 


Andrew Wiſton, 


XXXIX. The Trial of Sir Edward Hales, Bart. for neglecting to take the Oaths of Supremacy 
and Allegiance, with his Plea thereto, upon the King's diſpenſing with the Stat. 25 Car. II. 
and the Opinion of the Judges thereupon, 1686. 


Paſchæ, 2 Jac. II. In the King's-Bench, And from thence, till the time of this action begun, he was, and ſtill 

5 5 is an inhabitant and reſident of the pariſh of Hackington. 

Arthur Godden Plaintiff, in an Action of Debt of 500l. gr ounded And the Plaintiff taking it by proteſtation, that the Defendant within 
upon the Act of 25 Car. II. for preventing Dangers from Popith | three months next after his admiſſion into the ſaid office of Colonel, did 


 Kecuſants, not receive the Sacrament in manner as the Act directs, but neglected 
ö to receive it z | 
Sir Edward Hales, Bart. Defendant. Avers, that the Defendant did neglect to take the Oaths of Supremacy 


| and Allegiance, either in the Chancery, or in the King's-Bench, or at any 


HE Plaintiff declares, That the Dcfendant, after the firſt day of | Quarter-Sefſions in Kent, or in the place where he was reſident, either the 
Eafter-Term 167 3. ſe. 28 Nov. 1 fac. II. at Hackington in Kent, | next Term after his admiſſion to his ſaid office, or within three months 


was admitted to the office of a Colonel of a Foot-Regiment. after. | | 
That being a Oy office, and a place of truſt under the King, and And that the Defendant after ſuch neglect, ſc. 10 Mar. 2 Fac. II. at 
by authority from the ing. Hackington in Kent, did exerciſe the ſaid office, and ſtill doth, contrary / 
And the Defendant held that office by the ſpace of three months, next | to the Statute of 25 Car. II. * for preventing dangers from Popiſh Recu- 
after the 28 Nov. 1 Fac. II. ſants. | 
FE” Where- 


* eg Car. II. cap. 2. An AF for preventing Dangers which may happen from Popiſh Recuſants.] For preventing dangers which may happen from Spie Recuſants, and quieting 
the minds of his Majeſty's good Subjects, be it enacted, &©c. That every perſon that ſhall bear any office, civil or military, Cc. or ſhall have command or place of truſt 
from or under. his Majeſty, Sc. within the Realm of England, Sc. ſhall perſonally appear in the Court of Chancery, or of the King's- Bench, or at the Court of 

uarter · Seſſions in that County where he ſhall reſide, within three Months next after his admittance into any of the ſaid offices, and there, in open Court, take the ſeveral 


 Oaths of Supremacy and Allegiance, and hall alſo receive the Sacrament of the Lord's Supper, according to the uſage of the Church of England, in ſome Pariſh-Churcb, 


upon ſome Lord's · day, immediately aſter Divine Service. x 
An 
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' Whereupon the Defendant at Reche/ter, at the Aſſizes held 29th Mar. 
2 Fac. 11, was duly indicted for ſuch his neglect, and for executing the 
ſaid office contrary to the ſaid Statute. | 1 

Had ercupon Suly conyiRt, as by the Record thereof appears; where- 
upon the Plaintiff became entitled to this 500 /. as forfeited by the De- 

dant. F „ 8 A : 5 
erf e Defendant pleads, that the King within the three months, in the 
declaration mentioned, and before the next Term or Quarter-Seffions, 
after his admittance to the ſaid office, and before. his ſuit began, ſc. g Jan. 
1 Fae, IT, by his Letters Patent under the Great Seal, and here produced 
in Court, did diſpenſe with, pardon, remit and diſcharge (among others) 
the Defendant from taking the ſaid oaths, and from teceiving the Sacrament, 
and from ſubſcribing the declaration againſt Tranſubſtantiation or teſts in 
the At of 25 Car. II. for preventing dangers from Popiſb Recuſants, or in 


an other Ad, and from all crimes, convictions, penalties, forfeitures, 


es diſabilities, by him incurred by his exerciſing the office of Colonel. 

Or by the Acc intituled, An At for the preſerving of the King's * 
and Gaverument, by diſabling Papiſis from ſitting in either Houſe of Parlia- 
ment: Or. by the Acts made in the firſt or third years of King James I. 
ar the Acts made 5 £/iz. or 23, or 29, or 35 Eliz. ä | 

And the King, by his Letters Patent, granted, that the Defendant 
ſhauld be 3 to hold that office in any place in England, or Wales, or 
Berwick, or in the Fleet, or in Ferſey or Guernſey, and to receive his pay 
* Any 0 in the ſaid Acts, or in any ather Act notwithſtanding, & 
non ohllante, that the Defendant was or ſhould be a Recuſant convict, 

As by the ſaid Letters Patent doth appear. 

Whereupon: the Defendant prays judgment of the Court, whether the 
Plaintiff ought to maintain this action. | | 


{The Plaintiff demurred generally to this Plea, 

Tue Defendant joined in demurrer. 

The queſtions are two, 1. Whether the Defendant ought tb have 
pleaded this pardon and diſpenſation to the indictment, or whether he 
may not plead it in bar to the action? | 

2. Admitting he may plead it to the action, whether it be a good bar, 
and whether the King by his prerogative may diſpenſe with the Statute ? 


Mr. Northey, who argued for the Plaintiff, held that the Defendant 
may not be permitted to plead this matter in bar of the action, becauſe he 
ought to have pleaded it to the indictment; and he having not pleaded 
it chen, the Law will conſtrue it to be waving of it, as the caſe in Broof's 
Abridgment, Charter of Pardon, 15. That in caſe of an indictment for 
murder, one that has pleaded Not guilty, cannot plead the pardon after, 
unleſs dated ſince this plea of not guilty, So 3 Creoke in a Fieri Facias, 
if the Defendant appears, and has a releaſe, and does not plead it, he has 


loſt the benefit of it, and ſhall not be releaſed by fudita ee now the 


Defendant ſhall not be permitted to plead it againſt the Plaintiff, no more 
than he could have pleaded it ert the King; for this action is in the 
nature of an execution upon a judgment, and may be likened to this caſe; 
an adminiſtrator de foins non, by 17 Car. II. is enabled to ſue forth an 
execution upon a judgment, recovered by an executor of the firſt teſtator, 
and the Statute doth put the adminiſtrator in the ſame caſe as the execu- 
tor was; and the Defendant in that caſe can alledge no other matter 
againſt the adminiſtrator, than he could have done againſt the executor, 
neither can he avoid this execution by any plea that he might have pleaded 
to the firſt action. And if this Defendant ſhall be received to plead this 
plea now, he will falſify the indictment, that was found againſt him; 


for if the offence be pardoned, he ought not to have been indicted : but 


admit this Defendant may well plead this plea, yet I hold it no bar to the 
Plaintiff's action, 


I do allow that the King may diſpenſe with ſeveral penal Laws in ſome 


caſes, but that prerogative of the King is bounded, ſo that with ſome Statutes 
he cannot diſpenſe, wherein the ſubject is intereſted, as in 4 Inſtit. (135) 
So the King cannot licenſe a man to make a nuiſance or commit a mur- 
der, as 11 Henry VII. 11, 12. And that this is an Act wherein all the 
ſubjects have an intereſt, I humbly ſubmit to the Judgment of the Court. 

The King cannot diſpenſe with the Statute 31 of Eliz. chap. G. againſt 
Simony, nor with the Statute 17 Edw. VI. 1, againſt buying and ſelling 
of offices, as appears by the 1 Iaſtit. 12. a. 30. Inſtit. 154. 20. Crooke 385. 
Hobart 75. 1 Inſtit. 234. 4. A man that is diſabled 1 1 to take ſuch an 
office, the King cannot capacitate him: as if the King ſhould grant to 


one to ſell an office, within the Statute Edu. VI. and to another to buy 


that office, theſe Grants would be void, as in Vaughan 534. in the caſe of 
Thomas and Sorrel, there are ſeveral caſes put, wherein the King cannot 
diſpenſe with a Statute, 

Now by this Statute that we are upon, it is enacted, that every officer 
ſhall take the oaths, that every perſon that does neglect, ſhall be diſabled 
to hold the ſaid office ; now this Act does not work upon the taking, but 
upon the holding; and if ſuch conditions be not performed, he is thereby 
rendered uncapable to hold his office, and the King/can never enable a man 
whom the Law hath diſabled, 3 Inſtit. 154. But I foreſee the caſe in 
12 Coke 18. will be objected againſt me, where it is ſaid, that no Act of 
Parliament can bind the King from any prerogative which is ſolely and 
inſeparably annexed to his perſon, but that he may diſpenſe with it by a 
non ob/tante ; and the Book doth inſtance in the caſc of Sheriffs, upon the 


. Statute 23 Hen. VI. which does enact, that all Patents made or to be 


made of any office of a Sheriff, &c. for term of years, &c. within any 
County of England, &c. ſhall forfeit 200/. Yet, ſays that Book, the 


King may diſpenſe with that Statute, and cites 2 Hen. VII. 66. to be 


there ſo adjudged by all the Judges of England; and that this is the only 
authority that ſeems to countenance this cafe. But this is the opinion only 
of my Lord Cute, for the Book which he cites and depends upon was never 


39. The Trial of Sir Edward Hales, &c. . 


adjudged, as appears by Brook 5 pf. 45, 109, and what was ſuid in that 


caſe, was only ſaid by one Judge, and never judicially determined, not 


ſo much as ſpoken to by any other Judge; therefore the foundation that 
my Lord Coke has laid, failing; the ſuperſtructure muſt needs fall, and 
fo, with ſubmiſſion, that ſingle opinion in 14 Cet. * 18. is not law. 
But admitting the caſe to be Law, that can be no rule to guide this caſe 
by, for that Statute was made, rather to deprive the King of his power 
of making Sheriffs, and fo conſequently commanding his Sheriffs not to 
ſerve him, than to diſable the ſubject, and thereby reſttaining the King's 
prerogative, which is ſo inherent in him. But by the Statute 25 Car, II. 4. 
the prerogative of the King is not touched, for the King may grant. 
to qualify himſelf for the King's ſervice j and if he be uncap 
the King, tis through his own fault and negle&, and may be puniſhable 
for the ſame, as in the caſe of Sir John Reade, in 27 and'28 Cr. II. in ths 


to take the oaths according to this Statute; by reaſon of which, the 
ſaid oaths, and executing his office, and upon this he was convicted and 


and in the Law of the Sheriffs the diſpenſation is in the Patent, bur in 
our caſe the diſpenſation is after the Patent, and fo a difference between 


for the Plaintiff. | 


Arguments for the Defendant. 
Sir Thomas Powys, the King's Solicitor; argued for the Defendant. 


As to the firſt point, that ſuppoſing the Defendant ought to have 
pleaded the diſpenſation to the Indictment, it does not appear by 
this Record, but that he did; for the declaration is, that he was Legitim 


he pleaded; and for any thing that appears, he did plead it againſt the. 
Kings yet he may be admitted, to plead it againſt the Plaintiff who is a 
ranger: | 
If they ſtand upon this as an eſtople, they ought to have relied upon 
it, and replied, that he had the diſpenſation at the time of the Indictmen:, 
and refuſed to plead it; for he that pleads an eſtople, muſt rely upon ity 
as the authorities are which treat of eſtoples. And therefore as to the firſt 
point, I think, with ſubmiſſion, we have very well pleaded the pardon 
and diſpenſation in bar of the action 
As to the ſecond point, whether the King can diſpenſe with the Statiite 


diſpenſe with the Statute z *tis admitted that the King may in many caſes 
It's well obſerved in 2 Infiit. 496. that the King's prero ative is as much 
the Law of England as any other Law whatſoever; and the King may 
upon any cauſe moving him in reſpect of time, place or perſon, by a nor 
ob/lante diſpenſe with any particular perſon, and that he ſhall not incur 
the penalty of the Statute, 7 Cote 36, 37. Vaughan 333. 347. Glanvil in his 
argument ante P. 205. doth admit a power in the King to diſpenſe with 
Penal Laws, and yet he was no friend to the prerogative, Though the 
conſent of the Lords and Commons be requiſite to the making of the Act 
of Parliament, yet it is the King that gives the ſanction to the ſaid Laws, 
and moſt of the ancient Statutes began in form of Charters, as it appears 
in 8 Coke 19. and the intents and meanings of Acts of Parliament, arc every 
day by the Jules extchded, and changed according to a better rule of Rea- 
ſon and Juſtice than the words will bear, Hobart 229. and the Judges have 
an authority over the Statute-Laws, to mould them according to the trueſt 
and beſt ſenſe, Hobart 346. and Statutes which have been made againſt 
common right, have been conſtrued void, 8 Cote 118. : 


There is a diſlinflion taken in our Books between Malum in ſe, and 
Malum prohibitum, a 


The former the King cannot diſpenſe with, the latter he may; as 
where the Statute generally prohibits any thing upon a penalty, whic was 
lawful before, (the Subject receiving no Injury by ſuch a iſpenſation) 
the King there my diſpenſe with ſuch an Act. Vaughan 343. Dyer 5. 2. 
The King granted a licence to carry Bell- metal out of the Realm, not- 
eee Fur Statute, Dyer 54. It was enacted by Statute, 4 Hobart g. 
that none ſhould convey wine into England out of Gaſcrigne, but in 
Engliſh ſhips ; and the King granted a licence to a man, that he, his de- 
puties and factors might convey, c. in any ſhip, notwithſtanding the 
Statute, 28 Coke 32. Vaughan 352, 353» 354+ Now to apply the caſes to 
the caſe in queſtion, this is Malum Probibitum, whether is the diſpenſation 
any damage to the ſubject? If it were any wrong, it were to the King 


relatcs to himſelf, 

I muſt diſtinguiſh between thoſe Acts of Parliament which concern 
Property, and thoſe which concern Government. Acts of Parliament 
which concern Property, the King cannot diſpenſe with; but thoſe which 
concern Government he may; and this for the great inconveniencies 
which may happen, or urgencies of State which may force him to it, and 
thoſe unforeſeen at the time of making the Law: for it may happen N by a 
viciſſitude of times, thoſe Laws that were made for the preſervation of 
Government, ſhould turn to the deſtruction of it, if the King could not 
diſpenſe with them. 2 

Ihe Common Law in ſome caſes does ſo very much reſpect the preroga- 
tive, that it leaves the private intereſt of the ſubject unregarded, and the 


King may dig in any of his ſubjects land for Saltpetre to make Gun- 


powder. Now this Statute 25 Car. II. was made to diminiſh the King's 


And every the perſon aforeſaid, that doth or ſhall neglect or refuſe to take the ſaid Oaths and the Sacrament in the ſaid Courts, and at the reſpective tin o eſtid 
Mall be ip/o facto adjudged uncapable, and diſabled in Law to all intents and purpoſes whatſoever, to have, occupy or enjoy, the {aid office or 1 aud e 


ſuch office and place ſhall be void, and is hereby adjudged woid. 


And every perſon that ſhall neglect or refuſe to take the ſaid Oaths or the Sacrament as aforeſaid, and yet after ſuch negle or refuſal, ſhall execute any of the ſaid © 
after the ſaid times expired, whercin he ought to have taken the ſame, and being thereupon Jawfully convicted upon any information, Ge. in any of he King op Foe 
Weſtminſter, or at the Aſſizes, every ſuch perſon ſhall forfeit 5007. to be recovered by him that ſhalt ſue for the ſame. | 


And at the ſame time when the perſons concerned in this Act ſhall take the ſaid Oaths, they ſhall likewiſe ſubſcribe the Petition againſt . 
under the ſame penalties as by this Act is appointed. : N Y | u againſt the belief of Tranſubſtantiation 


3 


prerogative, 


the office to any of his By FD, and it is only a direction to the ſubject 
able to ſerve 


Exchequer he was made and ſworn Sheriff of Heriſerdſbire, and neglected 


office became void, and afterwards there was an information exhibired 
againſt him upon this Statute we are now upon, for neglecting to take the 


fined. And the Court was of opinion that no ſubject could put himſelf 
out of a capacity to ſerve the King, but for to doing he is puniſhable ; ' 


the two caſes: and for theſe reaſons, I pray your Lordſhip's judgment 


Modo Conviftus, and does not ſay whether he pleaded Not guilty, or how ] ᷣ 


or no; I humbly conceive, with ſubmiſſion, the King may very well 


diſpenſe with an Act of Parliament, and let us conſider why not this? 


himſelf, and ſure the King may very well diſpenſe with that, which only 


-—— — 


would not (it may be not) be ſerved at all; as int 
- Cited by the other fide j he neglected to take the oaths, and thereby the of- 


' rogative ſolely and inſeparably incident to the King, 
with Statutes reſtraining it, 12 Co- 18. He ma 


prerogative, but to ſecure him from bis edemies, and for the preſervation 


of the Government; and the King is beſt judge what will be moſt for his 


own ſecurity; and the Government's preſervation. ” No Act of Parliament 


can diſcharge the ſubjeci from his allegiance which he owes to the King, | 
every one is bound by his allegiance to ſerve bis Prince when he ſhall be |. 
required. Therefore no Act of Parliament can diſable any man to ſerve 


the King. But they object, that this Act doth make no one incapable, 
but at his own election. | a 1 


to ineapacitate themſelves to ſerve the King, and the King would be un- 


ſerved : for if jt were not in the power of the 5 force the ſubject, he 


caſe of Sir Jobn Reade, 


fice became void j ſo that the next elected might refuſe, and the next. In 
the mean time the King's ſervice lies neglected, and no buſineſs of the 
County-can proceed, for want of a Sheriff” To,pardon murder, is a pre- 
who may diſpenſe 
iſpenſe with non rei- 
dente. Hobart 146. 3 Inflitut. 439. In 3 Inflit. the Lord Coke ſpeaking 
of Acts of Parliament that were made to reſtrain the King's power of par- 
doning murder, ſays, that ſuch Acts are good for King's to follow, but 
not binding, Coke 18, 19, There are ſeveral Statutes cited, with which 


the King by his prerogative may diſpenſe, as the Statute 36 Hen. VI. 


all be Sheriff of one County two years 


which does enact, that no man 
all the Judges of England, ſays that 


together. Yet it was adjudged b 
Book, that the King may ens with it; 
31. that no N elſbman ſhall be Juſtice, or other Officer whatſoever in any 


art of Wales; and yet the King 1 with it. The Statute 
Rich. 22. and 33 Hen. VIII. 24. 


enact, that none ſhall be Juſ- | 


tice of the Aſſize in the County where he was born, and yet the King with 
a ſpecial non ob/tante may diſpenſe with that Statute. And in Plowden $02. 


165 the King may grant to a man to be an Eſcheater for life, notwith- 
anding that Statute. 

To anſwer the Statutes which have been cited, which the King cannot 
diſpenſe with: I lay, as to the Statutes of Simony and Uſury, the King 
cannot diſpenſe withithem; but what is that to the matter in hand? For 
there is no reſtriction of the ſubjects ſervice, but the King may have the 
benefit notwithſtanding. Then as to the Statute 5 Ed. VI. 16. againſt 
buying and ſelling of judicial offices, of which Statute, there is a clauſe 
in the I/ Inſtitut. 134. that the King may not diſpenſe with that Statute : 
There is a difference between that Statute and this; for that does enact, 
that if any perſon ſhall bargain and ſell any office, &c. ſhall loſe the of- 
fice, &c. and all ſuch bargains and contracts ſhall be void; and that he 


that ſhall give any ſum of money, &c. for any ſuch office, &c. ſhall be 


a diſabled perſon in Law, to have, occupy, or enjoy the ſaid office, &c. 
Now the Statute doth diſable the party upon doing ſuch an act, to take 
the office; for the making the bargain is prior to king the office, and 
thereby he is diſabled to take it, ſo that he can never have the office legal- 
ly veſted in him, if the King cannot diſpenſe with a conditional ſubſe- 
uent, and ſo that does not come near this. And for this reaſon I hum- 
bly pray Judgment for the Defendant. 


Then the Lord Chief-Fuſtice Herbert pate thus: 


« 5 HIS is a caſe of great conſequence, but of as little dif- 
ficulty as ever any caſe was, that raiſed ſo great an ex- 


Chief. Fuftice, 


pectation; for if the King cannot diſpenſe with this Statute, he cannot 


diſpenſe with any Penal Law whatſoever. 5 

As to the firſt point, whether he ſhall be admitted to plead this diſpen- 
ſation, and pardon to this action of debt; (having not pleaded it to the In- 
dictment) I think he may: for this Court ſhall not be bound by the find- 
ing of the Jury below, for he (for any thing that does appear) did plead it 
there, and the Jury might have gone againſt the direction of the Court, 

et that ſhall not conclude us ; but if the party has good matter to diſcharge 

himſelf, we may ſhew it: as if a man be convicted of an aſſault and bat- 
tery againſt the Defendant, the Plaintiff may give the former conviction 
in evidence, but yet he muſt alſo prove the battery, or elſe he ſhall not 
fecover. . | 

And this being an eſtople, it ſhall not bind, becauſe the Plaintiff was 
not party to the firit ſuit. | 
As to the ſecond point, whether the King can diſpenſe with the Act or 
no, I think it a queſtion of little difficulty. There is no Law whatſoever 
but may be diſpenſed with by the ſupreme Law-giver ; as the Laws of 
God may be diſpenſed with by God himſelf; as it appears by God's com- 
mand to Abraham, to offer up his ſon /ſa«c: So likewiſe the Law of Man 
may be diſpenſed with by the Legiſlator, for a Law may either be too wide 
or too narrow, and there may be many caſes which may be out of the con- 
veniencies which did induce the Law to be made; for it is impoſſible for 
the wiſeſt Law-maker to foreſee all the caſes that may be, or are to be re- 
medied, and therefore there muſt he a power ſomewhere, able to diſpenſe 
with theſe Laws. But as to the caſe of Simony, that is objected by the 
other fide, that is againſt the Law of God, and a ſpecial offence, and 
therefore malum in ſe, which I do agree the King cannot diſpenſe with. 


13 
If this were ſo, it would be in the election of ſome or all the ſubjects * 


—— 


the Statute of 4 Hen. IV. | 
of ſo ae conſequence in the Circuits; for if it be not law, then there are 


ſome 


2 


And as to the caſes of 4 and Non-Reſidence, thoſe caſes do come in 


under that rule, that the King cannot diſpenſe with them, becauſe the 
ſubject has a benefit by them; for in caſe of Uſury the Bond is made void 
by the Statute, and therefore if the King ſhould diſpenſe with it, the ſub- 
ject would loſe the benefit of the avoiding the Bond. And as to the caſes 
of buying and ſelling of offices, which are objected, there is no need of 
reſolving, whether the King could diſpenſe with that Statute or no, be- 
cauſe the party was diſabled to take any ſuch office by the contract, and 


* Se Comberbach's Reports, page 21, & ſeg. where this Caſe is largely reported. 


— — 


— 


i 


— — 


Bu 
* 135 


: ty « | | : et by the 
Opinion of all the Judges of England, the King has a Power of 4 


je 3 that men need not have any fears or ſeruples about that matter. 
6 


My Brother Powel ſaid, he was inclin'd to be of the ſame opinion; 
e but he would rather have ſome more time to conſider of it : But he has 
& ſince ſent 7 Brother Hol{away, to let us know, that he does concur 
„with us, 

„ Street ; who yet continues his opinion, That the King cannot diſpenſe 
in this Caſe: But that's the opinion of one ſingle Joes, againſt the 
opinion of eleven. We were ſatisfied in our Judgments before, and 
„having the concurrence of eleven out of twelve, we think we may ver 
e well declare the opinion of the Court to be, that the King may diſpenſe 
in this Caſe : And the Judges go upon theſe grounds; 

«© 1. That the Kings of Englund are ſovereign Princes, 

& 2. That the laws of England are the King's laws. 

«© 3. That therefore *tis an inſeparable Prerogative in the Kings of 
England, to diſpenſe with penal Lays in particular Caſes, and upon par- 
& ticular neceſſary Reaſons. 

4 4. That of thoſe reaſons and thoſe neceſſities, the King himſelf is ſole 
judge e then, which is conſequent upon all, 

45. That this is not a truſt inveſted in, or granted to the King by the 
People, but the ancient remains of the ſovereign Power and Prerogative 
of the Kings of England; which never yet was taken from them, nor can 
© be. And therefore ſuch a Diſpenſation appearing upon Record to come 
time enough to ſave him from the forfeiture, Judgment ought to be given 
t for the Defendant +, | v 

uod querens nil capiat per billam.” 


This Judgment making a — noiſe, the Lord Chief - Juſtice, in juſti- 
fication of his opinion, publiſhed the following Vindication. 


A Short Account of the Authorities in Law, upon which Judgment was given in 
Sir Edward Hales's Cafe : Written by Sir Edward Herbert, Chiej-f»ftice 
of the Common-Pleas, in vinaication of himſelf. x | 

H been called to a place of Judicature in difficult times, and after 


my moſt ſincere reſolutions and uttermoſt endeavours of diſcharging 
the duty of that place, with a good conſcience, having yet had the 


+ Biihop Burnet, in his Hiſtory of his own Time, Vel. I. pag. 669. ſays: Sir Edward Hales, a Gentleman of a noble Family in Kent, declared hi f , 
had long diſguiſed it; and had once to myſelf fo folemnly denied it, that I was led from thence to ſee, there was no credit to be glen to that fort of „ — 
or Religion was concerned. He had an Employment, and not taking the Teſt, his coachman was ſet up to inform againſt him, and to claim the 309 J. that the Law gave to 
the Informer: When this was to be brought to trial, the Judges were ſecretly aſked their opinions; and ſuch as were not clear to judge as the Court did direct, were turli- 
ed ont 3 and upon twoor three canvaſſings, the half of them were diſmiſſed, and others of more pliable and obedient underſtandings, were put in their places : Some oftheſe 
were weak and ignorant to a ſeandal. The Suit went on in a feeble proſecution, and in Trinity-Term Judgment was given. ; 


And in pege 671. the Biſhop ſays, 


But Judges, who are betore-band determined how to give their opinions, will not be much moved, even by the ſtrongeſt arguments. The ludicrous ones uſed on this oc- 
caſion at the bar, were rather a farce, fitter ſor a mack-trial ina Play, than ſuch as became men of Learniug in ſo important a matter: Great expectations were raiſed; 16 
bear with what arguments the Judges would maintain the Judgment that they ſhould give; but they made nothing of it: and without any arguing gave Judgment for the 


hard 


Defendant, as if it had been in a Cauſe of courte. 
2 


> 


o theſe eleven Judges, there is one Diſſenter, Brother 


(6x7) 1686, 


hard fortune to. fall under the greateſt infamy and teproach that is pof- 
idle for any man to lie under, of perjury and breach of truſt ; in giving a 


Judgment in Sir Edward Hales's Caſe, contrary to Law, and contrary to 
my knowledge and opinion {for that only can make it criminal); and 
which, they ſay; tends to the ſubverſion of all our Laws, contrary to the 
oath that every Judge takes, and to that high truſt repoſed in him, to 
judge to the beſt of his underſtanding, according to Law : Although J 
cannot hope to wipe off that univerſal ill e that the malice of 
ſome people, who underſtarid the nature of this Caſe very well, has made 
upon molt men who do not underſtand it; yet in order to clear myſelf to 
all juſt and difintereſted perſons who are only my enemies by 1 I 
think myſelf obliged to give ſome ſhort account of that Judgment, and 
the grounds upon which it was given: and this I will. do, not by making 
an elaborate and legal argument, to make out by reaſons of my own, that 
the Judgment then given is conſonant to Law ; which whether it be or 
no, is like to be conſidered in Parliament, and to- whoſe determination 1 


Mall as entirely and chearfully ſubmit, as any other perſon in the Nation. 


But I ſhall fet down, not all the variety of Caſes that we meet with in 
our Books, touching the King's of diſpenſing with Acts of Parlia- 
ment; for that would ſwell this ate to an unreaſonable length, and diſ- 
cou many from reading any part of it; but only ſome few of the 
chiefeſt and plaineft authorities in Law, upon which the reſolution in the 
Caſe of Sir Edward Hales was grounded. I ſhall not only cite the Books 
and Pages where thoſe Caſes are to be found, but tranſcribe the very words, 
that every body may be convinced, that if we were in a miſtake, it was 
no wilful miſtake, but that we had the authority of former Judgments 


given by great men that went before us (and for which they were never 


queſtioned) to lead us into it, a 

The Caſe (for I muſt ſtate it upon my memory, not having any Copy of 
the Record by me) was ſhortly this: 

An action popular was brought againſt Sir Edward Hales, upon the 
Statute 25 Car. II. c. 2. for the penalty of 5ool. wherein the Plaintiff de- 
clares, that whereas it was provided by the Statute, &c. (ſetting forth the 
Statute) : Notwithſtanding which, the Defendant having a commiſſion to 
ſerve the King as a Colonel of Foot, and not having received the Sacra- 
ment, nor taken the oaths and teſts, Wc. within the times preſcribed by 
the Act, and after the times expired wherein he ought to have received 
the Sacrament, and taken the oaths and teſts as aforeſaid, he did execute the 
ſaid Office, and continued to act by colour of the ſaid commiſſion; of 
which he was indicted and convicted at the Aſſizes in K-nt, c. whereby 
the action accrues to the Plaintiff for the penalty of 500. The Defendant 

leads, that before the time expired, &c. he had a diſpenſation under the 
eas Seal to act, non obſlante that Statutes. | 

To which the Plaintiff demurs. | 
And Judgment was given for the Defendant, that his Plea was good. 
And Hilf, it will be neceſſary to ſhew what this diſpenſing Power is, 
which is watranted by our Judgment; and that will beſt appear by the 
definition of it; which is given in the 11th Report of my Lord Coke, page 
88. in the Caſe of Monopolies ; Diſpenſatio mali probibiti eff de jure Do- 
mino Regi conceſſa propter impoſſibilitatem prævidendi de omnibus particulari- 
bus ; & diſpenſatio eff mali prohibiti provida relaxatio, utilitate fo neceſſitate 

4. © For true it is (ſays the Book) that in as much as an Act of 
« Parliament, which generally prohibits any thing upon a penalty that is 
«© popular, or only given to the King, may be inconvenient te divers par- 
& ticular perſons, in reſpect of perſon, time, or place; for this purpoſe 
& the Law gives a power to the King to diſpenſe with particular perſons.” 


And in the 7th Rep. p. 63. in the Caſe of penal Statutes, which was the | 


opinion of all the Judges of England, 2 Jacobi, it is reſolved, * That 
the King may diſpenſe with any particular perſon ; that he ſhall not incur 
© thepenalty of the Statute, tho it be an Act made pro bono publico ; and 
© that this is a truſt and confidence inſeparably annexed to the royal per- 
© fon of the King.“ I ciie theſe two firſt caſes, chiefly to ſhew, that a 
Diſpenſation in its nature is particular, and given to particular perſons by 
name; which is all the power that is attributed to the King by our Judg- 
ment. And this I mention, becauſe of an unreaſonable miſtake of moſt 
People that talk of the diſpenſing Power, as though the King's declaration 
of Liberty of Conſcience, whereby all the Laws that concern 1 are 
at once totally ſuſpended and laid aſleep, were warranted by it: Let that 
declaration ſtand or fall upon its own bottom, I am ſure the 

ſpeaking of has nothing to do with it. And having by theſe Caſes cleared 
the nature of all diſpenſations, which are always granted to particular per- 
ſons (as Sir Edward Hale,'s was in our Caſe, who was the firſt, and I 
think the only, perſon who then had ſuch a Diſpenſation), I ſhall now 
Cite ſome of the chief authorities upon which our Judgment was given in 
that caſe : And the figit and great caſe that I cite, wherein the King's diſ- 
penſing Power is deſcribed and limited, is in the Year-book of Hen. VII. 


fol. 11. & H. VII. fol. 12. in theſe words: There is a diverſity (ſays 
de the Book) between malum prohibitum and malum in ſe, as a Statute for- 


<« bids any man to coin money, and if he does he ſhall be hanged; this 


„ is malum probibitum; for before the Statute Cs money was lawful, 


ce but now it is not ſo, and therefore the King can diſpenſe with it. So 
« if a man ſhip wool in any place but Calais, it is malum prohibitum ; becauſe 
« jt is prohibited by Act of Parliament, and the King can diſpenſe with 
« jt, and ſo in like caſes : But that which is malum in ſe, the King, nor 


aſe Il am now 


34 for not taking the Oaths of 8 upremacy, &. 


—__—_— 


4 no other perſon can diſpenſe with; as if the King would give a man | 


« power to kill another, or licenſe one to make a nuiſance in a high- 
c way, this were void; and yet the King can pardon theſe things when 
« they are done.” Theſe are the very words of that Book; and my Lord 
Vaughan diſcourſing of, and RC this caſe in the caſe of Thomas 
and Sorrell, in his Rep. p. 333- firſt ſhews, how a Diſpenſation differs 


from a Pardon. For a Diſpenſation does jus dare, and makes the thing 


prohibited (to all others) lawful to be done by him that has it. And there- 
fore the King cannot diſpenſe with mala in for becauſe they never were, and 
never can be, made lawful: But even theſe (ſays the Vear- book) may be 
ardoned after they are done. | 
From theſe Cafes reſults this plain Syllogiſm ; Whatever is not pro- 
hibited by the Law of God, but was lawful before any Act of Par- 


iament made to forbid it, the King, by his Diſpenſation, granted to a 


Jar ticular perſon, may make lawful again, to that perſon who has 
ſuch Diſpenſation, though it continues unlawful to every body elſe, 


Vol. VII. 
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But to execute any office without taking the oaths and the teſts antece- 
dent to any Acts of Parliament made to forbid it, was lawful, , ; 
herefore the Diſpenſation granted to Sir Edtvard Hales, did make it 
lawful for him to do ſo, though it continued unlawful for any body elle. 
In this argument the-premiſes are none of our own, we have them out 
of our law books; and the authority of thoſe books have never yet been 
queſtioned. I appeal then to any indifferent perſon, whether it can be 
criminal in Judges, to draw a neceflary concluſion from premiſes and book- 
caſes that have been taken for Law for ſo many ages together. 1 
The next great Caſe is the reſolution of all the Judges of , Zngland, in 
2 Hen. VII. in the Excheguer-Chaimbyr, upon the King's Power of d. f- 
penſing with the Statute of 2 3 Hen. VI. cap. 8. That no man ſhould be 
Sheriff for above one year, The recital in the preamble, and the whole Pur- 
view, if compared with our Statute of 25 Car. II. cap. 2. equals it in 


| this latter Statute are only in theſe words, For preventing da- gers which 
| may happen from Popijh Recuſants, and quiet.ng the minds 4 his Mujeſty's 
good Subjets, The cauſe of making the Statute of 23 Hen. VI. is oe 
preventing the importable damage of the King and his People, perjury, 
manſlaughter and great oppreſſion. The Purview enacts, 

I. That no man ſhall be Sheriff for above a year. | 

2. That all Letters Patent made for years or lives ſhall be void. | 

3. That no Non obſtante /hall make them good (which ſhews that the 
Parliament thought the King could otherwile have diſpenſed with this 
Act by a Non obſlaute). | 

4+ / boever acts by colour of. ſuch Leiters Patent fhall for feit 2001. 
E 5 ” ſhall be utterly diſabied to bear the office of Sheriff in any County of 

ngland, : 

6. That every Pardon for ſuch offence ſhall be void. . 

Notwithſtanding all chis, it was adjudged in that Caſe before-cited by 
all the Judges of England, (who were at that time as learned as ever ſate 
upon the Bench); I tay, it was adjudged by all the Judges in the Exche- 
quer Chamber, that the King's Diſpenſation with that Statute was good. 

Having then this Caſe before us, if we ſhould have judged the Diſpen- 
ſation not good in Sir Edward Hales's Caſe, it muſt have been upon one of 
theſe two grounds : that is, either, 1. In the firſt place, we muſt have 
found ſome difference between the King's power in that caſe and in this, 
which I confeſs, after the wiſeſt enquiry, does not appear to me, and I wiſh 
any man would ſhew me any ſuch difference if he can: or elſe, 2. We 
muſt have adjudged that ſolemn reſolution given in the Exchequer-Cham- 
ber by all the Judges of England ſo long ago, and which has been taken 


chequer-chamber by all the Judges, we never ſuffer it to be diſputed or 
drawn in queſtion again. , 

But our enemies ſeeing the force of this argument, have had the confi- 
dence to ſay, that that point is not reſolved in that caſe ; they might with 
as much modeſty affirm, Thou ſhalt not bear falſe Witneſs againſt thy Neigh- 
bour, to be none of the Ten Commandments ; we can only reply in this 
caſe as in that, that if we have eyes to read, and common ſenſe to judge, 
it is there reſolved. Indeed there is another point about the Sheriff's paſ- 
ſing his aecounts, which the Judges were divided in; but in the point of 
the diſpenſation they all agreed: or elſe, that othei point could never have 
come in queſtion. 8 | 

But to put this beyond all controverſy, we have two things to offer. 
3 That it has been cited as adjudged in ſeveral books of great au- 
thority. 

Secondly, It has been the conſtant practice to have ſuch diſpenſations in 
all Kings reigns ever ſince that reſolution. 

As to the firſt, though I might cite many books, yet I will only cite 
three or four of the cleareſt and greateſt authorities : and the firſt ſhall be 
Fitzherbert, in his abridgment of this very caſe, Tit. Grant. 33. who lived 


book: The patent, ſays he, was adjudged good by all the Fuſtices ; but the Sta- 
tute ſays expreſly, it ſhall be void; therefore it is only made good by the 
King's diſpenſing. 

2. Next to him ſhall de Plouden, who, as all Lawyers will confeſs, 
is as little like to be miſtaken in the ſenſe of the Year-books, as any Re- 
porter we have; and he, in his CInmenta! ies, p. 502. in the cate between 


Year-book, and out of Fitzherbert's abridgment, has theſe very words 
where the Statute was, That the King's grant to any men to be Sheriff of any 
County for longer time than a year ſhall be void, notwith/landing any clauſe of 
non obſtante zo be put into the patent: There it is held, that the King's grant 
to the Earl of Northumberland, to be Sheriff during life muſt have a clauſe 
of Non-obitante, becauſe of the preciſe words of the Statute befare-mentioncd ; 
and with ſuch a 80 Non, obſtante, the patent to the Earl was good. 

3. Next is my Lord Cole, who aſſerts the King's prerogative touching 
this matter in much higher terms than we could preſume to do, in giving 
Judgment in Sir Edward Hales's caſe : for in his twelfth report, page 18, 
he has theſe words: No Act can bind the King from any Prerogative 
* which is ſole and inſeparable to his perſon, but that he may diſpenſe 
with it by a Non-ob/tante, as a ſovereign power to command any of his 
* ſubjects to ſerve him for the publick weal; and this ſolely and inſepa- 
: rably is annext to his perſon : and his royal power cannot be reſtrained 
by any Act of Parliament, neither in Theft nor in Hypotheſi, but that 
the King by his royal Prerogative may diſpenſe with it : For upon the 
Commandment of the King, and Obedience of the ſubject, does his Go- 
vernment conſiſt; as is provided by the Statute of 23 Hen. VI. cap. 8. 
That all Patents made or to be made of any office of Sheriff, &c. for 
term of years, for life, in fee ſimple or in tail, are void and of none ef- 
* feR, any clauſe or parol de non obſlante, put or to be put into ſuch pa- 
© tents to be made notwithſtanding. And further, whoſoever ſhall take 
© upon him or them, to accept or occupy ſuch office of Sheriff, by virtue 
© of ſuch grants or patents, ſhall Rand perpetually diſabled to be or bear 
© the office of Sheriff within any County of Exg/and, by the ſame autho- 
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| * rity. And notwithſtanding that by this Act, Fiiſti, Ihe Patent is made 


void. Secondly, The King is reſtrained to grant non ob/lante. Thirdly, 
© The grantee diſabled to take the office: yet the King by his royal ſove- 


| © reign powerof commanding, may command by his patent (for ſuch cauſes, 


| © as he in his wiſdom doth think meet and profitable for himſelf and the 


4 * Common- 


every particular, and in ſome goes beyond it: for the miſchiefs recited in 
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for good Law ever ſince, we muſt adjudge no Law: whereas the known 
rule is, that after any point of Law has been ſolemnly ſettled in the Ex- 
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near this time, and could not eaſily be miſtaken in the ſenſe of the Vear- 


Greendon and the Biſhop of Lincoln, after citing the caſe both out of 
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© Commonwealth, of which he himſelr is ſolely Judge) to ſerve him and 


«© the weal Publick as Sheriff of ſuch a-County for Years, or for Life, &c. 


© And ſo it was reſolved by all the Juſtices of England in the Exchequer- ' 


© Chamber, 2 H. VII. And after ſome other Caſes to this Point of the 
« King's Prerogative, he has this farther ( be) ſee 4 Hen. IV. cap. 31. 
© in which it is ordained, that no Velabman . ee. Chamberlain, Trea- 
furur, Sheriff, Steward, Conſtable of a Caſtle, Ei 

« Forefter, nor other Officer whatſoever, nor Keeper of Records, &c. in any 
Part of Wales, notwithſtanding any Patent made to the contrary, with 
< Clauſe of Non obſlanti licet ſit Mallicus natus: And yet without queſtion 
© the King may grant with a Non ob/fante,” Thus far that Book, 
and T bave tranſcribed the Book at large, that every Body may 
ſee that the King's Power of diſpenſing with ſuch Acts of Par- 
liament as reſtrain his granting Offices, ſtands upon a peculiar Rea- 
ſon, beſides the general one upon which his Power of diſpenſing with 
other penal Laws is founded. And that if this be a pernicious Opinion, 
we are not to ſuffer as the firſt Authors of it. But left it ſhould be ob- 
jected, that this is my Lord Coke's ſingle Opinion, or that the twelfth Re- 
port is not of ſo great Authority as the reſt of his Reports are; the ſame 


is reſolved by all the Judges of England, (if my Lord Cole be a faithful 


Reporter) in Calvin's Caſe, in the ſeventh Report, p. 14. in theſe Words: 
Every Subject is by his natural Allegiance bound to ſerve and obey his Sove- 
reign, &c. It is enacted by the Parliament of 23 H. VI. That no Man ſhould 
true the King as Sheriff of any County above one Year, and that notwithftand- 
ing any Clauſe of Non obſtante to the contrary ; that is to ſay, notwithſtanding 
that the King ſhould expreſly diſpenſe with the ſaid Act; howbeit it is agreed, 
2 H. VII. that againſt the expreſs Purview of that Att, the King may by a 
ſpecial Non obſtante diſpenſe with that Act. For that the Act could not 
bar the King of the Service of his Subject, which the Law of Nature did 
give unto him. This is reported (unleſs my Lord Coke had a mind to de- 
es, and draw them in to 1 pernicious Opi- 


ceive the ſucceeding Jak 0 gi: ous ( 
nions) as the Senſe of all the Judges of England in King James's Time, 


in the Exchequer-chamber. | 
And now 1 would aſk, Theſe Caſes thus ſolemnly reſolved, are they 


Law? Or are they not? If it ſhall be ſaid, that they are not Law, 
what Foundations Live the Judges to ſtand upon? or ,what certain Mea- 
ſures can they take in giving e either between the King and his 
Subjects, or between e and Party; if ſo many ſolemn Reſolutions by 
all the Judges in England, in the Exchequer- chamber, are not to be relied 
upon ? If they are Law, then I appeal to all Mankind, whether our Caſe 
docs not come up in every Tittle to the Reaſon of thoſe Reſolutions : 
Whether the Act of 25 Car. II. do not bar the King of the Service of 
ſome of his Subjects; and whether therefore for great Reaſons, and in 
particular Caſes, he may not diſpenſe with it ? ; 

But beſides the Authority of this Caſe, we have the conſtant Practice, 
that this Statute of Sheriffs has been conſtantly diſpenſed with ever fince 
it was made; and if thoſe Diſpenſations were not good, then all Perſons 
convicted upon Indictments found by Grand Juries, returned by ſuch 
Sheriffs, are legally attainted; then all Pannels of Juries returned, and 
other Proceſs executed in Civil Cauſes, by ſuch Sheriffs, was altogether 
erroneous ; and it is ſtrange that Nobody in ſo long a Time ſhould hit 
that Blot. 

Obj. The only Objection that I hear is made to this, by eminent Men 
of our Profeſſion, (who freely acknowledge the Authority of theſe Caſes, 
and the Reſolution in them, that no Act of Parliament can debar the 
King of the Service of his Subjects which the Law of Nature gives him, 
to be good Law ;) is this, that ſay they, It is not the Act of Parliament 
that debars the King of the Service of his Subjects in this Caſe, but it is the 
Default of thoſe Subjects who will not qualify themſelves for his Service, 
by doing thoſe Things that the Statute requires. But for a full and plain 
Anſwer to this, I ſay, | 

Firſt, We are not now conſidering theſe Grants of Offices, as they 
are beneficial to the Subjects, on whom they are conferred, but as the 
King has an Intereſt in the Service of thoſe Subjects; and it is a known 
Rule in Law, that among common Perſons, no Man ſhall ſuffer by the 
Default of another; much leſs ſhall the King be prejudiced by the De- 
fault of any of his People. f 

But, ſecondly, Pray, where is the Difference between an Act of Par- 
liament's barring the Ning directly of the Service of his Subject, and do- 
ing of it by neceſſary and inevitable Conſequence ? As, if an Act of Par- 
liament were made, that no Man that is lame or deaf ſhould ſerve the 
King in any Office, though they were otherwiſe well qualified for it; the 
King were as effectually debarred of the Service of ſuch Subjects, as tho? 
they had been expreſſed by Name, I know it will be ſaid, that theſe are 
natural Defects, which the Subject cannot help; but the others are wil- 
ful Impediments, that may be removed if they pleaſe. 

But to prove that this is not ſo: I aſk, whether when the Ac requires 
Declarations and Subſcriptions to be made, it ſhould be done contrary to 
a Man's Opinion, or according to it? Certainly no Man will ſay, contra- 
ry to a Man's Opinion; for that would be high Diflimulation, and more 
elude the Ends of the Act, than not doing it at all. If then it muſt be 
done according to a Man's Opinion, it is no more in any Man's 
Power to change his Opinion, than to cure himſelf of Deafneſs. or Lame- 
neſs. Every Man believes, not becaule he will, but becauſe he mult be- 
lieve. Error is a Diſeaſe of the Mind, as much as thoſe before-mentioned 
are of the Body. It is true, a Man may ſeek for Inſtruction, and uſe all 
Means to be better informed; and ſo may a Man, in the other Caſe, try 
all proper Remedies to cure his Diſtempers ; but proper Remedies do not 
always effect the Cure, and often when they do, there is much Time 
taken up in the Operation : And the King, who 1s in no Default at all, 
loſes the Service of his Subject in the mean time. And it this Prerogative 
be, as my Lord Cote ſays, Proprium quarto modo, and that it belongs to 
our Kings, as he ſays, Omni, ſli & ſemper ; the King can be no more 
debarred of the Service of his Subject tor a Month or a Year, than he can 
be debarred of it for cver; eſpecially fince in that Month or Year may 
happen ſuch Occaſions, which afterwards, during the joint Lives of the 
King that is to command, and of the Subject to be commanded, may pro- 


bably never happen again. | 
Many other Caſes of Acts of Parliament might be cited, as 8 R. II. 2. 


That no Man ſhould go Judge of Aſſize into his own. County. And | 


10 E. Ill. 3. That whoever has a Pardon of Felony, ſhall and Sureties 
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ſcheator, Coroner, or chief 


n. 22.] when the Commons praved that the Statutes of Proviſors, Statutes 
of 


2 Jac. II. (620) 


for the good Behaviour, or his Pardon ſhall be void; which Statutes have 
been conſtantly diſpenſed with ever fince they were made. But I reſolve 
not to heap up all the Caſes of Diſpenſations, but to confine myſelf to 
thoſe that were, as they are before cited, the principal Ground of our 
giving Judgment in Sir E. Hales's Cafe : Only after I have. anſwered 
ome Objections, I have two Authorities more to offer, which I take to 
be of the greateſt {35 this Caſe; and that is, two Conceffions of 
the Commons of England in Parliament, acknowledging, this Power of 
diſpenſing to be in the King. SETS „ 

But firſt, To anſwer an objection or two that I hear is made . 

I. Oy. This Act was made pro bono publica, and in the caſe before cited, 
of 11 H. VII. the King cannot diſpenſe with a common Nuiſance; and this 
2 diſpenſed with, would be as bad as diſpenſing with a common Nui- 
ance. |; | | 
_ * Anſw. Tho? this will receive an eaſy anſwer, yet Iſhall avoid giving it 
in words or reaſons of my own, ( as 1 do all along, becauſe I know they 
would be ſuſpected and miſconſtrued) but in the Words of my Lord 
Vaughan; whom I cite the oftener, becauſe every body remembers him, 
and it is very well known, he was never guilty of ſtraining the King's 
Prerogative too high. In Thomas and Sorrel's Caſe, the chief Reaſon why 
the King can't diſpenſe with a publick Nuiſance, is ſaid by him to be, be- 
cauſe every particular Perſon who has received Damage by it, may have 
his Action, which the King cannot bar. Nor ſee I any Reaſon, ſays he, 
Page 3 3 5. why the King may not diſpenſe with thoſe Nuiſances by which no Man 
has a Right to a particular Action, as well as he may w:th any other Offence 
againſt a penal Law, by which no third Perſan has Cauſe of Aftion : From 
whence it fellows, that if an A of Parliament call an Offence a Nuiſance, from 
thence no particular Damage can ariſe to a particular Perſon to have his Attion, 
tbe King may A tt with ſuch a nominal Nuiſance. 1 

Now to apply this to our caſe, for exerciſing an office without taking 
the teſt, no particular perſon can have an Action, berauſe no particular 
perſon can have any damage by it, (for an Action, as an informer, is 
not meant, that being the caſe of all popular Statutes) and therefore the 
King may diſpenſe with it, before the Action brought; and in Page 341, 
he explains this very well: No Offence, ſays he, again/t a penal Law could 
be diſpenſed with, if the Reaſon of not A were becauſe the Offence is con- 
tra bonum publicum ; for all Offences againſt penal Laws are ſuch. —P. 342, 
Though ſuch Laws are pro bono publico, they are not Laws pro bono ſingu= 
lorum populi, (which are the ret that the King cannot diſpenſe with, 
as Will appear at large in the Conceſſion of the Commons, 3 Caroli, which 
I will cite by and bye), but pro bono populi complicati, a: the King in his 
Diſcretion ſhall think fit to order them for the good of the whole. In this No- 
tion the Eflate of every Pater-familias may be ſaid to be pro bono communi of 
his Family, which yet is but at his Diſcretion and Management of it ; and 
they have no Intereſt in it, but have Benefit by it. | 

Obj. 2. But it is again objected, That in Statutes that are pro bono pub- 
lico, in a leſs Degree, the King may diſpenſe. But this Statute was ſo 
highly neceſſary for the Publick, that it could not be diſpenſed with. 

1 Anſw. To which my Lord Vaughan anſwers in the Caſe before- cited, 
age 344» 

I. All penal Laws, when made, and in Force, are equally neceſſary ; and in 
Things neceſſary, there is no Gradation of more or leſs neceſſary. 5h 

2. If any penal Laws were poſſibly leſs diſpenſible than others, thoſe capitally 
penal were leſs 2 than thoſe leſs 7 But it is not 7 for coining 
Money of right Alloy, in Imitation of the King's Coin, is capitally penal without 
Licence; but it may be licenſed, &c. It is capital to multiply Gold or Silver by 
the Statute 5 H. IV. c. 4. but may be licenſed, as was done to John Faceby, 
tempore H. VI. The Diſpenſation with a Non obſtante to that Statute 
may be ſeen, Coke, Placita Coronæ, fol. 74. cap. 20. ; 

Obj. 3. But if the King have a Power to diſpenſe with one, he may 
diſpenſe with twenty, with an hundred, and ſo the Statute may become 
of little Force, - | 

Anſw. From the Abuſe of a Thing to draw an Argument againſt the 
Thing itſelf, is no Conſequence at all; it is, as is reſolved in the Caſes 
above cited, a high truſt repoſed in the King, and if the King will violate 
his Truſt, there is never a one of his Prerogatives but may be abuſed, to 
the Ruin of his People. To inſtance in one or two : 

1. Every body will grant, that the King can pardon Murder and Rob- 
bery ; yet if he ſhould pardon every Murder and every Robbery that is 
committed, it were better to live with the Cannibals in America, than in 
our native Country; and the human Laws that are made to puniſh thoſe 
Crimes, would be rendered of as ſmall Force and Effect, as it is objected 
the Law in our Caſe would be by frequent Diſpenſations. 

2. There is no Doubt but the King may create any Man a Peer of 
England, and thereby give him a Vote in Parliament; yet if the King 
ſhould abuſe his Power ſo far as to create ten thouſand Peers, or confer 
this Honour upon every body that aſks it, no doubt it were a total De- 
ſtruction of the legiſlative Power of the Nation, And yet in cither of theſe 
Caſes, (or in any other Branch of the King's Prerogative) if the Judges 
ſhould judge the Ki: had ſuch a Prerogative, it were an unreaſonable 
Objection to ſay, theſe Prerogatives inay be abuſed ; Ergo, the Judges have 
given a pernicious Judgment. | 

Whea we were to give Judgment in Sir Edward Hal:s's Caſe, we could 
neither know, nor hinder, if we did, any ill uſe the King might make of 
this Power; we were only to ſay upon our Oaths, whether the King had 
ſuch a Power or no, and for that we had the great Authorities above- 
cited, and two much greater than thoſe; I mean, two ſeveral clear 
Conceſſions of all the Commons of England in Parliament aſſembled, of 
this diſpenſing Power to be in the King; and that not in a ſubmiſs, com- 
plying Temper, but when they were in a high Debate with the Crown 
(eſpecially in the latter Cafe) about the Violation of other Laws. 

And the firſt of theſe is Rot. Parl. 1 H. V. u. 15. and it is printed in 
Rall's ſecond Abridgment, Tit. Preragative, 180. the Record is in theſe 
Words: The Commons pray, that the Statutes for waiding of Aliens ont of the 
Kingdom, may be kept and executed : To which! the King agrees, ſaving his Pre- 
rogative, that he may diſpenſe with whom he pleaſes. And upon this the Cam- 
mans anſwered, that their Intent was ns other, n:r never ſhould be by the Grace 
of Ged. There were as great Apprehenſions of Dangers and Inconvenien- 
cies from Aliens then, as there is from Roman Catholicks now. 

And afterwards, in the ſame Parliament, [Rat. Parl. 1 Hen. V. 


(bei) 1686. 


bb dhe fame ature with this in our caſe; (for they were made againſt the 
Court of Rome 's encroaching Juriſdiction in England); I ſay, when they 


made the like Prayer, that theſe may be put in execution, being admo- 


niſhed by the King's anſwer in the former caſe, they themſelves inſert in 
their very Prayer, a'faving for this Prerogative of the King, and then the 
Kirig agrees to it. IR; | 3 

But the plaineſt Conceffion of the Commons of England aſſembled in 


Parliament, was that 3 Caroli, upon a Debate between the two Houſes, 


bil, in a full Committee of both Houſes of Parliament, 23 May, 1628. 
in the Painted Chamber: and that what he ſays as to this matter, may 
not paſs for the ſingle opinion of Mr. Glanvil, (though he was a learned 
man) he in the preſence of the Commons, addrefles himſelf to the Lords 
in theſe words, p. 204. Having thus reduced to your Lordſhips memory the 
2 of your own reaſons ; I will now, with your Lordſpips favour, come to 
the points of our reply, wherein I moft bumbly beſeech your Lordſhips to weigh 
the EW whith T ſhall preſent, not as the ſenſe of myſeif, the weak:ft Member of 
our ſe but as the genuine and true or of the whole Houſe of Commons, 
conceived i 


_ the Petition of Right; ante p. 204, 205. as it was delivered by Mr. 


in'a buſineſs debated there with the greateſt Gravity and Solemnity, 
with the greateſt concurrence of Opinions, and Unanimity, that ever was in any 
buſineſs maturely agitated in that Houſe. And then coming to ſpeak of the 
Point in queſtion, he delivers the ſenſe of the Commons in theſe words: 
(ante page 205.) There is a truſt inſeparably repoſed in the per ſons of the Kings 
of England, but that Truſt is regulated by Law ; for exampie, when Statutes 
are made to prohibit things not mala in ſe, but cnly mala quia prohibita, 
under certain forfettures and penalties to accrue to the King, and to the Informers 
that ſhall fue fer the breach of them : the Commons muſt, and ever will acknow- 
ledge a regal and ſovereign Prerogative in the King, touching ſuch Statutes, that 
it is in his Majeſty's abſolute and undoubted Power, to grant diſpenſations 10 
particular per ſens, with the clauſes of non obſtante, to do as they might have 
done before thoſe Statutes, wherem his Mujefly conferring grace aud favour upon 
ſome, doth not do wrong to others. But there is a difference between thoſe Statutes 
and the Laws and Statutes whereon the petition is ground-d : By thoſe Statutes 
the ſubjett has no intereſt in the Penalties, which are «ll the fruit ſuch Statutes 
can produce (that is, to ſuch Informer ) until by Suit or Information commenced, 
he become entitled to the particular eee whereas the laws and Statutes men- 
tioned in our Petition are of another nature. There ſhall your Loraſhips find us to 
rely upon the good old Statute called Magna Charta, which declareth and confirmeth 
the ancient Common Laws of the Liber ties of England. There ſhall your Lord- 
ſhips alſo find us to inſiſt upon divers other miſi material Statutes, made in the 
time of King Edward III. and King Edward IV. and other famous Kings, ſor 
explanation and ratification of the lawful Rights and Privileges belonging to the 
Subjects of this Realm: Laws not inflicting Penalties upon offenders in malis 
prohibitis, but Laws declarative or peſitive, conferring or confirming, ipſo facto, 
an inherent right and intereſt of liberty and freedom in the ſubjetts of this Realm, 
as their birthrights and inheritances deſcendable to their Heirs and Poſterity : 
Statutes incorpora'e into the body of the Common Law, over which (with reve- 
rence be it ſpoken) there is no truſt in the King's ſovereign power or prerogative 


royal, to enable him to diſpenſe with them, or to take from his ſuljecis that birth 


right or inheritance wh c they have in their Liberties, by virtue of the Cimmon 
Law, and of theſe Statutes. | 

I have the rather cited this at large, becauſe it is a clear acknowledg- 
ment of the King's diſpenſing Power in as large a manner as we have ad- 


| Judged it, and does at the fame time vindicate it from oneof the moſt clamo- 


rous, the moſt malicious, but withal, the weakeſt objections that ever was 
made againſt it. By this Judgment, ſay they, you have cancelled all our 
Laws, and given up our lives, liberties, and eſtates, to be diſpoſed of at the 
King's pleaſure. It is plain, that this is no conſequence at all; for the 
Commons here in Parliament, at the ſame time that they expreſly grant 
that the King has undoubted Power of diſpenſing with laws prohibiting 
things that are not maia in ſe, but only mala guia prohibita; laws that are 
made, as my Lord /aughan expreſſes it, pro bono populi complicati ; yet they 
utterly deny, as they had good reaſon to do, that the King can diſpenſe 
with one tittle of Magna Charta, or any of thoſe other laws whereby the 
lives, the liberties, the intereſts of any of the ſubjects are conferred upon, 
or confirmed to them; for theſe are Lows pro bono ſingulorum populi, which 
the King can never diſpenſe with. And as to this matter, I do not know 
whether it will be proper, but any man, ſo ſenſibly touched in his reputa- 
tion, may be provoked to commit ſome indecencies. I muſt appeal to all 
men that have obſerved my actions and behaviour fince J have had the 


| honour to fit upon the Bench, whether I uſe to be guilty» in Laws of 


this kind, to ſtrain the conſtruction of them for the King's Intereſt. 
Firſt, in ſuch Laws wherein the lives of men have been concerned, I 
conſeſs, I have been ſcrupulous even to a fault; for in ſome caſes upon 
Statutes that had been adjudged felony by wiſer and better Judges than 
myſelf, and it was highly for the King's ſervice they ſhould be ſo; yet I 
could never give Judgment of Death, becauſe I could not ſatisfy my own 
conſcience that thoſe Statutes were now in force. And in other caſes, 
wherein the rights of the ſubjects have been brought in queſtion, how 
ſfirictly J have kept to that ſubſtantial difference taken by the Houſe of 
Commons, that though the King in Laws of Government, in penal 
Laws of public nature, has a power to diſpenſe in particular caſes, yet 
he cannot diſpenſe with Laws which veſt any the leaſt right or property 
in any of bis ſubjects, will appear by the opinion I gave in the caſe of 
Mogdalen College, (for the truth of which, 1 appeal to all that know any 
ging of the tranſactions in that caſe) wherein, when the King's right 

againſt the College was endeavoured to be aſſerted by a diſpenſation granted 
by himſelf, I utterly denied that diſpenſation to be of any force at all, 
becauſe there was a particular right and intereſt veſted in the Members of 
that College, as there is in the Members of many other Corporations, of 
chuting their own head. So far have I been from giving up all Men's 
lives, liberties, and properties to the King's pleaſure. 

had forgot to take notice of two or three objections more that are 
uſually made. | | 
Obi. Firit, here is a diſability, and the King cannot diſpenſe with a 
dibitity. As the Statute againſt buying offices, the King, ſay they, 
cannot diſpenſe with for that reaſon. 

/nſw. There is the ſame diſability in the caſe of Sheriffs; and yet 
reſolyed that the King can diſpenſe in that caſe; and the reaſon in the 


4 
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Statute of buying offices, or fitting in Parliament without taking the 
oaths, is becauſe there is a diſability actually incurred; and when any 
perſon is actually difabled, he cannot have his diſability taken off but by 
AR of Parliament. But in the Statute diſpenſed with, in the caſe of Sir 
E. Heles, there is no diſability actually laid upon w man; but certain 
things are required to be done, and as a penalty for diſobeying the ſaid Act, 
and omitting the doing thoſe things required by it; the diſability with the 
other forfeitures are to be incurr'd after conviction. Now the nature of 
diſpenſations being, as was ſhewed before, \to make the thing lawful to 
him who has it, which is unlawful to eyery body elſe; it does plainly pre- 
vent the committing any offence by that perſon, and conſequently the 
incurring any penalty or diſability at all. But in the caſe of buying offices 

the perſon is diſabled before the diſpenſation comes ; for he is diſabled, 450 
facto, by contracting or dealing for the office. So the true difference be- 
tween the caſe of Sheriffs, and the cafe of buying offices, is this, That the 
King in the one caſe can prevent the incurring a diſability, but cannot purge it in 
the other after it is incurred. To illuſtrate this by a caſe of the like nature, 
The King may prevent an attainder, biet he cannot purge an attainder, If a 
man has committed Treaſon or Felony, the King by granting his pardon may 
* prevent the Offender's ever being attainted; but after he is once attu- 
ally attainted, the King can by na means take off that attainder, or purge the cor- 
ruption of blood, but by Aft of Parliament; provided the Judgment by which 
he 1s attainted be not ei roncous. 

O. But it is objected, that theſe Laws were made for the intereſt of 
Religion, and all divers againſt Religion are ma'a in ſe, and therefore not 
to be diſpenſed with. | 

Anfw. I anſwer, that true it is, all offences that are directly againſt Re- 
ligion, as it is conſtituted ſuch by the Divine Law, are mala in je, and not 
to be diſpenſed with, and in this caſe the Parliament is bound, as well as 
the King; ſor an Act of Parliament made againſt Religion in that ſenſe 
is utterly void, as is inſtanced in Doclor and Stud:ni, of an Act, That ſhiuld 
forbid the giving of Alms upon any occaſion, &c, But human and politick 
Conſtitutions, though made for the intereſt of Religion, as they had a 
beginning, ſo they are alterable by the ſame power that made them ; and 
therefore the breaches of them are in their nature mala probibita, as was re- 
ſolved in the great Caſe of diſpenſations, in 11 H. VII. above cited, and 
inſtances given; as the King may diſpenſe with a Pri-/t holding of tis Benefices, 
though the Laws againſt pluralities were made for the intereſt of Religion, 
and the hetter ecification of the people. S the King may diſpenſe with a 
Baſtard's entering into Prieſt's orders, &c. "Theſe initances are taken for 
Law in that Vear- book. 5 

But to all this I know it is ſaid, that theſe high truſts and prerogatives 
might be always ſafe, and ſometimes uſeful in a Proteſtant Prince's hands, 
who would faithfully diſcharge the duty of one that ought to be cuſtos 
utriuſque tabulæ; but when theſe prerogatives are aſſerted to a Prince who 
is of a contrary religion to that eſtabliſhed by Law, there would be always 
danger of their being abuſed to the prejudice or deſtruction of the eſtabliſh. 
ed Religion, | 

To which I anſwer, that it cannot be forgotten, that the promoters of 
the Bill of Excluſion uſed the ſame argument : If you leave him King, 
ſay they, he will have all the prerogatives of a King, and thoſe prerog 
tives may be made inſtrumental to the ruin of your religion ; which could 
not be denied by the gentlemen on the other ſide, who oppoſed that Bill. 
Their only reply was, fiat juſtitia, ruat celum, it is his right, and we muſt 
not do evil that good may come; we-muſt not do wrong, no not to pro- 


mote the intereſt of religion itſelt. The ſame argument that weighed with 


them to aſſert the right of ſucceſſion to the Crown of England, and con- 
ſequently to all the prerogatives together, was the rule we had to guide us 
in giving Judgment in this caſe concerning a particular branch of them: 
We mu 

tous to be Law, let the conſequence be what it will. 

But it has been farther objected to me, by ſome of my friends, that, 
though I could not in conſcience have given Judgment againſt the King, 
being of the opinion that I was, yet I ſhould rather have parted with m 
place, than to have given a Judgment, even according to Law, whic 
might be ſo prejudicial to that excellent religion that I profeſs; and of 
which when I ceaſe to be, let me ceaſe to be at all. 

I anſwer, That neither in prudence nor in conſcience I could have taken 
that courſe. SD 

Firſi. Not in prudence; for I confeſs that ſaying, Omnia dat, qui Tuſla 
negat, had great weight with me in the caſe: and that I was of opinion, 
ſince an incroachment of Juriſdiction was feared, there could not be a 

reater, nor more dangerous provocation to it, than for Proteſtant 
, 59 any to refuſe to give Judgment for a Prince of a different perſuaſion, 
in that which we could not deny to be his right. 

And next, in conſcience, I could not decline giving Judgment in this 
caſe; for by our oaths we are as much obliged to give Judgment one way 
or other, as we are to give what we think a righteous Judgment in all 
caſes that come before us. | 

It has been objected, that all this was a contrivance, an informer ſet 
up, and all but a feigned action. 

As to this matter, I can truly ſay, that I don't remember that I ever 
heard of this Action, *till after it was actually brought; but in this there 
ſeems to be no hurt or inconvenience at all. The Law is as well tried and 
ſettled in a feign'd Action, as in a true. There are feigned Actions directed 
every day out of Chancery to this very purpoſe, that great and diſi-ult points 
of Law may be ſettled by them; and why the King might not direct ſuch an 
Action to be brought to ſatisfy himiſelf whether he had ſuch a power, and if 


he had, that the people might be ſatisfied, and acquieſce in it; IJ confeſs I 


ſee no difference at all. If there were indirect means uſed for procuring 
opinions, or the like, I have nothing to ſay to it. I ſtand upon my inno- 
cence, and challenge all the world to lay any thing of chat kind to my charge. 
My part was only to give my own opinion, in which, if either by miſunder- 
ſtanding the books that I have cited, or by drawing weak concluſions from 
them, I have erred in the Judgment that I gave; How can I for this be 
charged as a criminal? The law neither ſuppoſes, nor requires an infallibi- 
lity in any of his Majeſty's Courts of Juſtice; it were very uneaſy fitting in 
them, if it did. We can but judge according to the books that lie before 
us, and according tv the meaſure of our underſtanding of thele books : 


we 
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we have not always ſo much light to guide us, as we thought. we had in 


this caſe, We often meet with caſes new and rare, and very ill ſettled by 
former Judgments, where we arc forced to dig truth, as it were, out of the 
mine, to compare and diſtinguiſh, to ſkreen and ſift, and gather the ſenſe 
of the Law out of the confulion of diſagreeing, and very often contradic- 
tory opinions, as well as we can: and if after all our labour and our pains, 
we happen to be miſtaken, it was never yet imputed as a crime, The 
udgment is reverſed in a writ of etror, not only without any accuſation, 
l t without the leaſt reflection upon him that gave it. Nor can a miſtake 
in Judgment be more criminal in a matter of a greater concernment, than 
it is in matters of the leaſt conſequence: It would be very miſchievous 
and very dangerous, if it ſhould. For if in queſtions of Prerogative, any 
miſtake ſhall be made capital on the one hand, when Judgment is given 
for the King; why ſucceeding Princes may not he as angry at any miſ- 
takes on the other hand, I cannot imagine. And when once affairs are 
come to that paſs, there will be great encouragement for any man, that 
can make the Jeaſt ſhift to live without it, to undertake thoſe very neceflary, 
but very difficult, and very troubleſome employments ; great freedom for 
men to give fade eau to their opinion and their conſcience; 
and great reliance upon the reſolutions of thoſe, who know they ſhall be 
fure to pay with their lives and fortunes for any miſtake of theirs, either to 
the King or the People, as either of them ſhall happen to get the upper 
hand, For my own part, I thank God, I can ſay theſe two things: Firſt, 
That for theſe ten years together, wherein (with very little intermiſſion) I 
have ſate as a Judge in ſeveral Courts, though I may be juſtly accuſed of 
many weakneſſes and miſtakes, yet I have never pron % e in any 
one Caſe againſt the clear dictates of my reaſon and my conſcience. And 
the ſecond thing is, that I never gave Judgment in any controverted Point, 


wherein I had ſo many, and ſo great authorities to warrant it, as I have 


to warrant, that Judgment which was given in Sir Edward Hales's Caſe. 
And this I ſay, not to ſet up that opinion again in a Pamphlet, which was 
ſo ill reliſhed in a Court of Juſtice, nor to oppoſe my Senſe to the Judg- 
ment of the Nation; for | think it is very fit that this dark Learning (as 
my Lord Vaughan-calls it) of Diſpenſations, ſhould receive ſome light from 
a determination in Parliament; that Judges for the time to come, may 
judge by more certain Rules, which Acts of Parliament the King may, 
and which he may not diſpenſe with. But I have cited thoſe authorities at 
this time in my own defence, and for theſe particular purpoſes; in the 
firſt place, to ſhew, | 

1. That we are not the firſt inventors of this diſpenſing Power, but that 
it has been allowed without controverſy, to the Kings of England in all 
ages, that they might diſpenſe with many Acts of Parliament. 

2. That if our Judgment was erroneous, and that the King could not 
diſpenſe with that Act of Parliament; yet that error was but an error in 
that lingle Caſe, and had no ſuch large and miſchievous conſequences as 
is pretended, For that, becauſe we judged that the King could diſpenſe 
with that Statute, for others to conclude from thence, that therefore he 
had a Power to diſpenſe with all other Statutes ; eſpecially ſuch as confer, 
or veſt in any of the ſubjects any manner of intereſt whatſoever, in their 
lives, liberties, or eſtates; or that, becauſe the King may diſpenſe with 
a penal Law, wherein a diſability is annexed to the breach of it as a penal - 
ty, and that penalty not to be incurred before a * conviction, and where 
the King's diſpenſation makes the thing diſpenſed with lawful, and conſe- 
quently prevents any conviction or penalty at all: For others to conclude 
from thence, that therefore the King may diſpenſe with ſuch Statutes, 
where a precedent diſability is actually laid upon any man, as there is upon 
the Members of both Houſes, till they have taken the oaths and teſts pre- 
ſcribed; and therefore without queſtion, is not in the King's power to 
diſpenſe : I ſay, theſe are conſequences which may flow from the heated 
imaginations of angry men, but have no warrant or foundation at all from 
the y i a given by us. 

I have one thing more to ſay in my juſtification, which is, that if I have 

been guilty of ſo heinous offences as 1 am accuſed of, where is the temp- 
tation or the reward ? If it was to keep in my Judge's place, which other- 
wiſe | might have Joſt, I can only anſwer, That if that were the caſe, I 
then became the worſt man in the world, only to keep that, which it is 
pretty well known, I was with much difficulty, with the perſuaſion of my 
friends, prevailed with to accept: and for any other reward, whoever is 
acquainted with the circumſtances of my fortune, will, I am confident, 
notwithſtanding the falſe and idle reports, of I know not what great re- 
_ verſions lately fallen to me, as eaſily acquit me of having been corrupted 
by the King, to give a pernicious Judgment in this Caſe, as of having 
enriched myſelf by taking bribes in caſes between party and party. 
All that I have to add more, is, that howſoever this that I have ſaid in 
my defence may happen to be underſtood at preſent, yet I could not deny 
myſelf the ſatisfaction of having put in a Plea of Innocence at leaſt; that 
whatſoever ſhall happen to me now, may perhaps meet with a more equal 
Judgment in after-times ; ſince it ought to be much leſs uneaſy to me to 
loſe my life, if any body be very fond of taking it, than to let the aſper- 
ſions that are every day caſt upon me, to pals in filence; or ſuffer myſelf 
to be tranſmitted to poſterity under the character of a betrayer of my Re- 
ligion, or a ſubverter of the laws and liberties of my country. 


Sir Robert Atkins, at the End of his Enquiry into the Power of diſpenſing 
wich Pena] Statutes, mates the following ſhort Argument upon the Plead- 
ings of the aſore- mentioned Caſe of Sir Edward Hales, 


8 4 HE firſt Point argued by the Plaintiff's Counſel was, That it ap- 

pears by the Declaration, and it is now confeſſed by the Defendant's 
joining demurrer, that the Defendant had been indicted for this offence, 
in exerciſing the Office of a Colonel without having taken the Teſts. 

And upon the Indictment he either did plead this Diſpenſation, or might 
have pleaded it. And he is now convict, according to the direction of the 
Act of 25 Car. II. ſo that he now comes too late to plead it to this Action: 
For he cannot falſify the conviction, nor aver any thing againſt the Re- 
cord of it, and bring the fact to be tried over again in this Action ; but is | 


* 7 E. 4. 1. Br. Eſtoppel 163. + Koi! and Haymor's caſe, third Kebl. 528. by Chief. Juſtice Hale. . Rol. Ar. firſt Part, 3632. $6 Dr. and Stud. 68. 4 ad fin, & be 
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The Defendant either did plead this Diſpenſation or Pardon to the In- 
dictment, in diſcharge of the Indictment, and it hath been over-ruled by 


the Judges at the Aſſizes (as by Law it ought to be, being no good Plea): 


Or he might have pleaded it, if he had been adviſed it had been a good Plea: 
And not having done it, he had elaps'd his time, and now comes too late 
to yo it, being convict of the crime. , | | 

o this it was objected (as I hear) that the Plaintiff, if he will take the 
advantage of an Eſtoppel, ought to have it ſet forth by way of replication to 
the Defendant's Plea, and to have relied upon it. 


For the Rule is, That he that pleads an Eſtoppel, mult rely upot it as 


an Eſtoppel. Fl, 7s ns "TH ATT 

It is true, if a than will plead an Eſtoppel, he muſt rely upon it. 

But in this Caſe the Plaintiff does nut plead the Eſtoppel, but the Effop- 
pel appeats by the Declaration, and the Defendant's own Plea together: ſo 
that there was no need for the Plaintiff to ſet that forth by way of replica- 
tion, which doth ſufficiently appear by the Defendant's own. Plea, wiz; 
That he did not take the Teſts within 14 time limited by the Act, and the 
conviction is confeſſed by his Plea, and joining in demurrer. _ f 

If a man recover a debt upon a bond, and before execution dies, if his 
Executor ſue a Seite facias upon that Judgment, the Defendant cannot 
plead any Plea that he might have pleaded before, as nan 5 faZum, or by 
Dureſs, or the like: for he is concluded by the Judgment. ry 

In F«fon and Kete's Caſe, in Syderfin's 2 43. by Bridgeman, Chief - 
Juſtice, a man ſhall nevet help himſelf by Audita Duerela (tho' that is an 
equitable ſuit at Law) for any matter that he might have pleaded before... 

There is no Eſtoppel in this Caſe, for the Conviction is upon an Indict- 
ment, which is the King's ſuit: and this is the ſuit of another, viz. the 
now Plaintiffs, and fo they are two diſtinct ſuits. | | 

The conviction upon the Indictment is an Eſtoppel againſt the Defen- 
dant himſelf, of which any man may take the advantage, and he himſelf 
- never 41 admitted to aver againſt it: As in Yaynye's Caſe, in Leonard's 

rſt part, fol. 3. : 

An nin for treaſon is an univerſal Eſtoppel ; of which any ſtranger 
may take the advantage, not only againſt the Party attainted, but againſt 
his wife too, if ſhe ſue for dower. And it does not run in privity : By 
Manw. Ch. Bar. 

Where a man is attainted by his own confeſſion of a felony, a ſtranger is 
not eſtopped to ſay he was not guilty “: But if 4. commit felony, and 
after enfeoff J. S. of his land; and after A. is attaint of this felony by 
verdict, there J. S. is eſtopped, and may not aver that A. was not guilty, 
becauſe he claims under him: much leſs ſhall A. himſelf aver againſt the 
verdict, that he is not guilty +. | 

If a man be cavities of felony, all the World, ſays Grevil, in Keilwey 
Rep. 81. b. is eſtopped to ſay the contrary f. So vice verſa, if he be con- 
vict, by the ſame reaſon F. 

As to that which is objected, that the conviction is upon an Indictment 
(which is the King's ſuit) ; but this is another ſuit, and therefore the ver- 
dict ſhall not conclude the Defendant in this ſuit : 

This is not another ſuit, but in effect an execution upon the conviction, 
and grounded upon that Record, and therefore not merely a new ſuit, but 
a dependant action; as a Writ of error, or an Audita Querela, or a Scire 
{urn upon a Record, are dependant ſuits, or an action of debt upon a 

udgment. 

The Act of 25 Car. II. c. 2. hath made it criminal in any perſon, after 
his neglect of taking the two Oaths, or of the Sacrament, by the times li- 
mited, to execute any ſuch office or place of truſt; and for ſuch offence 
hath made him indictable at the Aſſizes: and upon a conviction the offen- 
der incurs (among other penalties) the forfeiture of 5004. and gives it to 
any one that will ſue for it in an action of debt. 


So the Statute hath directed the method of trying the offence, and of 


convicting the offender, by Indictment at the Aſſizes. 

And if he that ſues for the forfeiture ſhall be driven to prove the offence 
over again, then the conviction at the Aſſizes ſerves for nothing, but was 
all in vain. And ſuch conſtruction defeats the intention of the Law- 
makers; for they intended this for the only trial, and not to have ſeveral 
trials: For ſuppoſe it ſhould be tried again in this action, and a verdict 
paſs for the Defendant, here ſhall be trial againſt trial, and verdi& againſt 
verdict: and ſuch conſtruction ought to be made of Acts of Parliament, 
as may not elude, but agree with the intent of the Law- makers; and ſo as 
that no words, clauſe or ſentence, ſhall be altogether idle and inſignificant. 

And this cenviction upon the Indictment is the very ground of the Action 
of debt brought by the now Plaintiff; for the words of the Act are, And 
being thereupon lawfully convicted upon any indiftment, every ſuch perſon Hall 
from thenceforth forfeit 500 l. = | 

So that till there be ſuch a conviction, there is no forfeiture incurred of 
500/. nor no action can be brought for the 500/. The offence mult be 
proved and determined before any action can be brought; and therefore 
the proof of the offence, whereof the Defendant is convict, muſt not be 
made in this action over again: if it muſt, what ſerves the conviction for? 

Suppoſe the Plaintiff here had brought this action, after the neglect of 
the Defendant of taking the Oaths, and of receiving the Sacrament, and 
his acting in his office after ſuch neglects, and before any conviction upon 
Indictment, and had only averr'd, that the Defendant had ſo neglected, and 
yet acted, would this action have been well brought? Or, ſuppoſe there 
had been a conviction, but the Plaintiff had not ſet it forth in his decla- 
ration, but had only averr'd the offence committed, would this have been 
a good declaration ? Surely it would not. This proves that the Record of 
the conviction is the very ground and foundation of this action, and the 
action would not lie without ſuch conviction ; fo that it is not a mere 
new action, but a dependant action. 

And the uſual difference is where the action is a dependant action, de- 
pending upon a Record, and grounded upon it; and where it is a colla- 
teral ſuit, not depending upon that Record. 
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and Tothill, 19 Car. II. B. R. 


Judgment. 


the cony iction ʒ which muſt ſtand for truth as long as it remains in force, 
not avojded by error or attagt. N Ft x hg 
A Writ of Error to reverſe a Judgment, is a dependant Action: In er- 
ror, the Plaintiff may not aver any thing againſt the Record. Mullens ver- 
fas Mh. Syderfin's In part, 94. Error was ſued in the King's-Bench to 
reverſe a Judgment given in the Palace-Court : And the Plaintiff in error 
ned for error, that the Duke of Ormond (who is principal Judge of 
that Court by Patent) was not there. It was'agreed by the Court, that it 
ight not be affigned for error; for it was contrary to the Record. 


} 


(f that Report) are collateral Actions, he may falſify and aſſign that, if 
be taken upon ſuch Judgment. 2 | CEN 
So if a man be indicted and convict of an aſſault and battery, and after- 
wards the perſon ſo aſſaulted brings his Action for the battery, this hath no 
dependance upon. the Indictment or Conviction ; for it. may be ſued, 
tho there were no Indictment, but is a diſtin and collateral ſuit. The In- 
dictment and Verdict is no eſtoppel, nor can ſo much as be given in evi- 
dence: as is held by the whole Court, in the Caſe of Samſon verſus Yardley, 


of murder, Keble's 2 part, 223. . | 
Another penalty upon the offender again? this Statute of 25 Car. II. is, 
that he ſhall be diſabled to ſue in any Action. Now ſuppoſe a perſon con- 


vict at the Aſſizes, ſues an Action, may not the Defendant in that Action 


take the advantage of that diſability, and plead the. conviction? As in 
caſe of an Outlawry pleaded in diſability ; there need not be ſet forth all 
the proceedings in that ſuit wherein the Plaintiff was outlawed, but he may 
plead the Record of the Outlawry and rely upon it; and it ſhall not be exa- 
mined whether there was any juſt cauſe to ſue him to the Qutlawry, or not. 
The Indictment, the Defendant's Plea to it, and the Verdict upon it, 
have determined the matter of fact, that the Defendant is guilty of the 
offence againſt this Act of Parliament. OT 
The Act itſelf hath pronounced the Judgment, which conſiſts of many 
particulars ; one whereof is, that the Defendant ſhall forfeit 500. to him 
that will ſue for it; and the action of debt for the 5oo/. brought by the 
Plaintiff, grounded upon all theſe, is in the nature of an execution. 
And all theſe put together, are not ſeveral and diſtinct ſuits, but in ef- 
fect all but one ſuit Ry: proceſs, one depending upon the other. X 


The ſecond Point is, Whether the Diſpenſation pleaded by the Defen- 


dant be a good bar to the Action of debt? And this is properly called, 
The great Point of the Caſe : "111 | 
For which the Reader ee to Sir Robert Atkins's Large Pamphlet, 
0 


F The Enquiry into the Power of diſpenſing with Penal Statutes. 


Then Sir Robert adds a Poſiſcript: Being ſome Animadverſions upon a Book 
writ by Sir Edward Herbert, Lord-Chief-Fuftice of the Common-Pleas, 
3 Aſhort Account of the Authorities in Law, upon which Judg- 
ment was given in Sir Edward Hales's Caſe. 


{ After a ſhort Apology for making ſome Animadver ſions upon the ſaid Book, he 
: 1 pProceedi thus : 


—_—— 


HE Chief-ſuſtice Herbert, ante pag. 617. gives us the definition of a 

"® diſpenſation out of Sir Edward Cotes 11th Rep. fol. 88. viz. Diſpen- 
atis mali prohibiti eft de jure Domino Regi conceſſa, propter impoſſibilitatem 
revidendt de NT 


And again, Diſpenſatio eft mali prohibiti provida relaxatio utilitate ceu 


neceſſitate compenſata. | ; 
O Upon the word Conceſſa, I would Taft be ſatisfied, when, or by whom 
that Power was ever granted to the King; where ſhall we find that Grant? 
It is clear, that whoever hath the entire power of makin x A Law, may 
j diſpenſe with that Law. And therefore Almighty God, being the 


ole and ſupreme Law-giver, might diſpenſe even with the moral Law; as 


he did with the fixth Commandment, when he commanded Abraham to 


facrifice his ſon 1ſaac ; and with the eighth Commandment, when he com- 


manded the //razlites to borrow the jewels of the Egyptians, and to go away 
without reſtoring of them. 

But it ſtands not with reaſon, that he who hath but a ſhare with others 
in making of a Law, * the King hath no more) ſhould have the power, 
by himſelf alone to diſpenſe with the Law, unleſs that power were expreſſy 
intruſted with him by the reſt of the Law-makers; as ſometimes hath been 


done. 


towards the lower end, does affirm, that this diſpenſing Power is commit- 
ted to the King, by all bis ſubjects. So that it is not claimed pure Di- 
vino, but by grant from the People. But where to find any ſuch Grant we 
know not. 

I have, as I conceive, made it appear in my larger argument, p. 14. that 
the firſt invention of Diſpenſation with Laws, began with the Pope, about 
the time of Innocent III. and by our King Henry III. in imitation, and by 
encouragement from the Pope; ſo that it was not by the Grant of the Peo- 
ple, but ever exclaimed againſt by all good men, and generally by all- tlie 
People; and ever fenced againſt by a multitude of Acts of Parliament. 

Ir is true, the diſpenſing with laws hath ever ſince been practiſed; and 
they began at firſt here in England to be uſed only in Caſes where the King 
alone was concerned, in Statutes made for his own profit, wherein he 
might have done what he pleaſed. But it is but of later times that they 


gument, fol. 13. Hence it evidently appears, it cannot be a legal prero- 
gative in the King; for that mult ever be by preſcription, and reſtrained 
to thoſe caſes that have been uſed time immemorial, and mult not be ex- 


tendcd to new caſes. 


have. been ſtretched to Caſes that concern the whole Realm. See my Ar- | 


Vol. VII. 


ion of debt for the 5000. is grounded upon 


But per Cur. in an Action of treſpaſs, or falſe. impriſonment, which, 


ä A... 


MMale's 2 part, 384. The like in an appeal 


Sir Edward Coke, in his 7th Rep. in the caſe of Penal Statutes, fol. 36. | 


4 


| hibita. 
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Now there hath been no ſuch uſage as will warrant the diſpenſing with 
ſuch an AR of Parliament as is now before us, that of 25 Car. II, c. 2. 
The Chief- Juſtice Herbert, from the definition before recited, and 
thoſe two authorities of Sir Edward Cole, in his Caſe of Monopolics, and 
that other of penal Statutes, frames an argument to prove, that the Diſ- 


penſation granted to Sir Edward Hales, was good in Law. 


cauſe a Diſpenſation is properly and only in caſe of a Malum Prohibi- 
tum; he thence infers, that the King can diſpenſe in all caſes of mala pro- 

Which is a wrong inference, and that which Logicians call, Fallacia 4 
dicto ſecundum quid ad dictum ſimplicitar. Becauſe he can diſpenſe with 
ſome, that therefore he can diſpenſe with all, is no good conſequence. 

It appears by the late Chief-Juſtice Yaughan's Reports, in the Caſe of 
Themas and Sorrel, * often cited by the Chief - Juſtice Herbert) Vaugban's 
Rep. fol. 333. the fourth Paragraph, that his opinion is, That the King 


ſtances of ſuch Mala Prohibita that are not diſpenſable, fol. 342, and 334. 
parag. 4. | 
| Therefore the Lord-Chief- Juſtice Herbert ſhould, as I conceive, regu- 
gularly firſt have given us the diſtinction of Mala Prohibita, into ſuch as 
are diſpenſable, and ſuch as are not diſpenſable; and then have ſhewn, 
thatthe Diſpenſation granted to Sir Edward Hales, fell under the firſt part : 
But that learned Reporter, the Chief-Juſtice Vaughan (ſo often cited by 
our now Lord-Chief- Juſtice) in the aforeſaid caſe of Thomas and Sorrel, 
fol. 332+ the lafl Paragraph ſave one, quarrels with the very diſtinction of 
Malum Prohibitum, and Malum in ſe, and ſays it is confounding. | 
From whence I would obſerve, and from the whole Report in Thomas 
and SorreP's caſe, that the notion of diſpenſation is as yet but crude and 
undigeſted, and not fully ſhaped and formed by the Judges. 
The Pope was the Inventor of it, our Kings have B it from 


and given it countenance. And it is ſtill upon the growth and enctoach- 
ing, till it hath almoſt ſubverted all Law, and made the regal power ab- 
ſolute, if not diſſolute. 


viz. Where'the breach of a penal Statute is to'the particular damage of 
any perſon, for which ſuch perſon may have his Action againſt the breaker 
of that law; there, tho' it be but Malum Probibitum, yet the King 
cannot diſpenſe with that penal Law, according to the rule in Bra&on : 
Rex non poteſt gratiam facere cum injurid & damno alterius. | 

As for inſtance, there are ſeveral Statutes that prohibit one man from 
maintaining another's ſuit, though in a juſt cauſe, See Poulton de pace 
Regis & Regni, in his —y Maintenance, fol. 55. 

New it is held that the King cannot diſpenſe with thoſe Laws, becauſe 
it would be to the prejudice — damage of that particular perſon, againſt 
whom the ſuit is ſo maintained by another; for there can be no mainte- 
nance, but it is to the wrong of a particular perſon. 

So of carrying a diſtreſs out of the Hundred. 

But there are many other penal laws, where, by the tranſgreſſing of 
them, no ſubject can have any particular damage, and therefore no parti- 
cular Action for the breach of them. 

As upon the Statute that prohibits the tranſportation of wool, under a 
penalty. By the breach of this Law, that is, by the exportation of wool, 
no one particular man hath any damage, more than every other man hath, 
but it is only againſt the publick good. | | | | 

And the breach of ſuch a penal law is puniſhable only at the King's 
ſuit, by indictment or preſentment. | 

And the like where ſuch a penal Statute gives an Action popular, 
to him that will ſue for the penalty, who hath no right to it more than 
another, till his ſuit be commenced, 

In theſe caſes, it is commonly held, that the King may diſpenſe with 
ſuch penal Statutes, as to ſome particular perſons, and for ſome limited 


| time, (whereof they make the King the ſole Judge ;) becauſe, as the rea- 
* 7 5 


ſon is given in the Chief-Juſtice Vaugban's Reports, fol. 344. parag. 2. 

ſuch * wrongs none but the King. This is now the common receiv- 

ed opinion and diſfinQion, And the breach of ſuch kind of Statutes, are 

ſaid to be only the King's damage in his publick capacity, as ſupreme 

Governor, and wronging none but himſelf. Lord Vaugh. Rep. 342. 
arag. 3. 

But f we will narrowly ſearch into this diſtinction, and weigh the rea- 
ſons ſo given, we ſhall find it is without any juſt ground. | | 

The damage done to the particular perſon in the Caſes paſt, in the firſt 
part of this diſtinction, are merely his own proper and peculiar damage; 
and he is intitled to his particular action for it, in his own proper per- 
ſonal right; and therefore if he diſcharge and diſpenſe with them, it is 
no wrong to any other man : he may do what he will with his own. 

But the Caſes in the ſecond part of this diſtinction, are where the King 
hath a right to the ſuit, and the offence and damage are ſaid to be to him 
only. 

But are they ſo (as the former) in his own perſonal right, as his 
Lands and other Revenues are ? Or are they to him but as a truſtee for the 
Publick, for which reaſon he is called Creditor Pænæ And may he there- 
fore, upon the like reaſon diſpenſe with them, or diſpoſe of them, as a 
ſubject way do with his own particular Intereſts ? 

Again, ſhall a publick dainage and injury to the whole Nation, be 
more diſpenſable by the King, than the loſs of one private man? 


- 


uit hec ſapientia quondam 
Publica privatis ſecernere — 


And therefore, in my apprehenſion, the King cannot, in ſuch caſes of 
Diſpenſations, be truly ſaid to wrong none but himſelf; and it is not 
agreeable to the definition before given, Utilitate Compenſata, for the King 


wrongs the whole Realm by it. Whereas if he grants a diſpenſation with 
a Penal Law of the firſt fort of this diſtinction, he only wrongs ſome par- 
ticular perſons. | 

The caſes and authorities for diſpenſations in our Books that were grant- 
ed in ancient times, will generally be found to be only where the Penal Sta- 
tutes were made for the King's own proper intereſt and benefit at his diſpen- 


* Jaques verſus Cz/ar. And Dr. Drury's Caſe, 8 R. 142. And Mack-/l;'s Caſe, 9 R. 68. 


4 L n ſing 


cannot diſpenſe with every alum Probibitum; and he gives many in- 


them; and the Judges from time to time have nurſed and dreſſed it up, 


I muſt agree, that our Books of late have run much upon a diſtinction, 
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ſing with the Statute of Mortmaih.” For in ſuch caſes it was to the King's 


own leſs only, in caſes where the King might by Law have given away 
his lands or ſervices. So the King may in his Patent of gratit of lands, 
diſpenſe with the Statutes, 1 Hen. TV. cab. 6. that require there ſhall be 
mention of the true values of them, And by a non ob/ants to thoſe Sta- 
tutes (which is now generally ee the King doth in effect declare, that 
it is his pleaſure to grant thoſe lands, whatever the value of thent he, more 

or leſs: arid the Statute does by expreſs words ſave a liberty to the King 

in in oo Coins 1 | 

The King is not a truſtee for, others in ſuch caſes, nor can theſe diſpen- 
ſations be ſaid to be directly to the damage of the Public. And ſuch Pe- 
nal. Laus as merely concern the King's own revenue or profit, may juſtly 
be thought, to be intended, to be made only to put the King's matters into 
an ordinary method and courſe, and ſo ſave the King a labour, as the Lord 
Ii bart fays:; and fo prevent the King's wine ſurpi iz'd of miſ-inform'd, 
when Patents arc.gain'd from him, and not deſign'd to tie the King's hands, 
or to, reſtrain his power; as out of all doubt was done and intended by the 
Law- makers in our Act of 25 Car. II. | 

But in all the late caſes and authorities which we meet with in our Books 
concerning non obſlante's, and diſpenſations, as in the time of King 
Hen. VII. and ſo downward to this day, we ſhall find them practiſing up- 
on ſuch Penal Statutes as merely concern the publick good and benefit, 
and the Laws of ſuch a nature, by the breach of which the whole Na- 
tion ſuffers : while ſome particular perſons, it may be, by 3 a large 
fine, or a yearly ſum, obtain the favour to be diſpens'd with and exempt 
from a Penal Law, while all others continue to be bound by it. = 

As for example; where a Statute forbids the exportation of Wool, or 
of Cloth undyed or undreſs'd, under a penalty; ſuch a Law is greatly for 
the publick good, and it takes care that our own people ſhall have employ- 
ment and maintenance, Yet this is ſuch a Law, as according to the re- 
ceiv'd diſtinction, the King may diſpenſe with, there being no particular 
damage to one man more than to another, by breach of ſuch a Law, al- 
hog it be a mighty damage to the whole Nation: for by ſuch a diſpen- 
ſation, the perſon ſo diſpens'd with to export ſuch white Cloth undyed, 
will have the ſole trade, which before the making of that Penal Starute 
Vas equal and common to all. I wiſh the Houſe of Commons would en- 
ouire what vaſt riches have been heretofore gotten by ſuch as have obtain- 
ed the diſpenſations with this Penal Statute, beſides the ſums they-paid to 
the Crown for them. Theſe are mere Monopolies. 

In ſuch a cafe it may rightly be applied, That Sin taketh occaſion by the 
Law. It had been better for the Nation, that ſuch Laws were never 
made, being no better obſerv'd : For here again the diſpenſation is neither 
Utilitate, nor Neceſſuate penſata. | 

Look into the cafe of Thomas and Sorrel, and you will find few or no 
cafes of diſpenſations cited out of our Books, but of the time of King 
Hzezry VII. and much more of very late times: fo that the ill practice is 
ſtill improving and Ttretching. 
Ihe Lord Chief-Juſtice Her dert, in the next place, page 618. proceeds 

to mention the great caſe of 2 Hen, VII. a reſolution of all the Judges in 
the Excheguer-chamber, upon the King's diſpenſing with the Statute of 23 
Hen. VI. cap. 8. That no man ſhould be y_ above one year. This is the 

reat leading caſe and authority, upon which the main ſtreſs is laid to juſ- 
tify the Judgment given in Sir Edward Hales's caſe, 

I would avoid repeating what I have already ſo 'argely ſaid to this au- 
thority, to which \ anal refer my Reader, by which I hope it is moſt evi- 
dently made out, that the King neither hath, nor never had any juſt right 
or power to elect Sheriffs: but the right of electing was anciently and ori- 
ginally belonging to the Freeholders of the ſeveral Counties: and ſince it 
was: unjuſtly taken from them as they have ever been on the loſing hand; 
it hath been lodged in the great Officers of the Realm, as the Lord-Chan- 
cellor, Lord- Treaſurer, Lord Privy-Seal, and the Judges, &c. as appears 
by the ſeveral Statutes. 

And they are to make ſuch choice ep year in the Exchequer, on a day 
appointed by the Statute for that purpoſe. So that the Sheriffs are by 
thoſe Statutes to continue in their offices for one year only ; and the King 
cannot hinder ſuch election. ; 

Only by his Patent or Commiſſion to the Sheriff, hath he uſed to ſigni- 
fy to the Sheriff himſelf that is ſo choſen ; and to publiſh to all others who 
the perſon is that is ſo choſen, This is all the uſe of the Patent ; but it 
is the proper election of thoſe great Officers that truly veſts them in their 
Office. 

And it does as clearly appear, that when former Kings have diſpens'd | 
with a Sheriff's continuing in his Office for longer than one year, con- 
trary to the ſeveral Statutes ſo forbidding it, the King hath ſo done it by 
virtue (not of his prerogative, but) of a ſpecial Act of Parliament enabling 
him to do it, for ſome extraordinary occaſions, and for ſome limited time 
only, See for this the Statute of ꝙ Hen. V. cap. 5. in the Statutes at large, 
and my larger argument, fe/. 34. i | 

The truth is, the power of diſpenſing is originally in the Legiſlators. 
He only can diſpenſe with a Law, that can make a Low: The power is 
equal; and the Legiſlators can confer the ſame power upon the King or 
any others, for ſome convenient time, Cc. as appears by the laſt inſtance 
of the Sheriff, and divers other like caſes, mentioned in my foregoing ar- 
gument, where I have alſo obſerved many other things upon that reſolu- 
tion of 2 Hen. VII. concerning Sheriffs. 

The Chiet- Juſtice Herbert ſuppoles the miſchiefs recited in the preamble 
of that Statute of 23 H. VI. cap. 8. concerning Sheriffs continuing in their 
oftices longer than one year, to be equal, if not greater (as he judges) than 
the miſchiefs recited in the Statute of 25 Car. II. by Papiſts being in of- 
fices ; and from thence, I preſume, would infer, that the caſe of Sir Ed- 
wird Hales is not fo fatal in the conſequence, as the caſe of a Sheriff. 

I may appeal to any ordinary judgment, and to the fad experience and 
trial we have ſo lately had, and to the danger we were ſo lately in (from 
which Almighty God, by no leſs than a miracle, hath in great mercy de- 
Jivered the as) wheat the miſchiefs that could any way poſſibly ariſe 
from the diſpenſing with the former (I mean the Statute i ne long She- | 
riffs) be comparable to the infinite miſchiefs ariſing from putting Papiſts | 
into office, and intruſting them with our Religion, and all our Civil Rights. 

The Chief- Juſtice, upon thoſe words of the Statute concerning She- | 


| 
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could otherwiſe have diſpens'd with that Act by a non obfante.” 


certain ſtaple, 


which in the judgment of a Parliament (which is of the hi 
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riffs, viz. That ns Non obſtante fball make them good, infers pape 618. that 
thoſe words do ſhew, that the Parliament which made that Act concern. - 
ing Sheriffs, was of opinion, that had it not been for that clauſe; the King 
op rr 
Auſio. This to me ſeems a ſtrained inference, and that it is very far 
from ſhewing any ſuch opinion in that Parliament. It rather ſignifies, 
that Had not the Parliament inſerted that clauſe into the Act, the — 
might have done again, as he had frequently practis'd before; viz. granted 
diſpenſations upon that Statute : which ill Practice they endeavoured to 
prevent for the future, nor approving the practice, nor owning the power 
of doing it. Ex malis moribus bone oriuntur lagen. A good Law rather con- 
demns a —— practice before uſed. | | | £150 205. 
I heartily deſire my Reader (as I have done in my foregoing larger ar- 
gon carefully to obſerve and examine of what fort and nature ſthoſe 
everal caſes ate, which the reſolution of the caſe of 4 H. VII. urges to 
warrant that reſolution ; as thoſe caſes concerning the true value of Jands, 
which the King grants; and that concerning the ſhipping of wool to a 
c. and let the Reader judge how vaſt a — there is 
between thoſe Statutes in the nature, and import, and reaſon of them, and 
this * important Statute now before us; and how little that reſolu- 
tion of 2 Hen. VII. can be warranted by the caſes there eited, being of ſa 


| inferior and minute a conſideration, in compatifon of the principal cafe. ;. 


Itis true, Sir, Edward Coke(if the twelfth Report which goes by his name, 
be truly his) hath ſince that reſolution given in 2 Hen. VII. found out 
new and different reaſons and arguments, which are not urged, and there- 
fore I preſume never ſo much as thought on, at that time by the Twelve . 
Judges, who gave the reſolution in that caſe of 2 Hen. VIilInn. 

hus ſays Sir Edward Sandys, in his relation of the Religion uſed in 
the weſt parts of the World: thoſe of the Roman Religion made their great- . 
neſs, wealth and honour, to be the very rule by which to ſquare out the 
Canons of their Faith; and then did ſet Clerks on work to deviſe argue - 
ments to maintain them. FOE TE 4 Fits 

Sir Edward Coke ſeems to juſtify that reſolution concerning Sheriffs, from - 
this ground, viz. That the Xing hath a ſovereign power, to command ary of bis 
ſubjecis to ſerve him fer the publick-weal. And this is (ſays he) ſolely and inſe- 
parably annexed to his perſon, and that this royal power cannot be re/irained by àny 
Ag of Parliament, 12 Rep. fol. 18. 

That it is not ſolely annexed to the King's perſon, appears by the ſeve- 
ral Acts of Parliament, which I have cited to this purpoſe in my larger 
argument, fo/. 34. where the power of diſpenſing with ſome particular 
Acts, was given to the King by the Parliament, and by him accepted for 
ſome ſhort time. And the whole Parliament have in divers caſes them- 
ſelves exercis'd this very power. | 

Judge of the weight of the reaſons ſaid to be given there by Sir Edward 
Coke, by that one inſtance of his in the caſe he puts of purveyance, 12 Rep. 
Fel. 19. which (he ſays) cannot be taken from the King, no, not by Act 
of Parliament, 

Yet we have lived to ſee it lately taken away by Act of Parliament; 
gheſt authority 
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in Law) may therefore be taken from the King. 

And is the King in truth reſtrain'd from commanding his ſubjects to 
ſerve him for the publick-weal, either by thoſe Statutes that diſable She- 
riffs to continue in their offices longer than one year, or by our Statute of 
25 Car. II. that diſables Popiſh Recuſants to bear publick offices: becauſe 
ſome very unfit, uncapable, and dangerous perſons are diſabled to bear of- 
fices of truſt and power (and this by the King's own conſent to the AR, 
and by the advice of the great Council, the Parliament), and indeed of the 
whole Realm ? | 

Does the King by this (which the Judges miſcal a reſtraint) want for 
choice of fit perſons to ſerve in offices? Doth the publick-weal ſuffer b 
this reſtraint ? Is it not rather preſerv'd by it? Hath not the King Proteſt, 
ant ſubjects enough to bear offices? And are Ppiſh Recuſants {who ac- 
count Proteſtants Hereticks, and to be rooted out and deſtroy'd, and with 
whom they hold no faith, is to be kept, and againſt whom they have been 
continually plotting miſchief ), are theſe the fitteſt to be intruſted with the 
defence of the Proteſtant Religion, and with our Lives and Eftates, which 
are all concern'd, more or leſs, in every public office and truſt ? 

And are thoſe perſons (the Papiſts) that have a dependance upon the See 
of Rome, and a foreign power, fit to be intruſted with the power of the 
Nation, with the Militia, and the Sea-ports ? | | 

Is not this to commit the Lamb to the cuſtody of the Wolf? 

This Act that diſables Papiſts to bear offices, cannot be juſtly ſaid to be 
a reſtraint upon the King; that expreſſion ſounds ill, and takes the matter 
by the wrong handle. It rather imports the King's declaration and reſo- 
lution, by advice of his great Council, to employ none in offices and places 
of truſt, but ſuch as are moſt capable and fit, and will moſt faithfully an- 
ſwer the great ends for which they are ſo intruſted, that is, the preſerva- 
tion of the Proteſtant Religion, which is the true Engliſb Intereſt, 

And this agrees with the rules of the Common Law, that if an officebe 

ranted to one that is Inidoneus, the Grant is void, though granted by the 
King himſelf, Of this I have treated more largely in my argument, 
ol. 37. 
4 The Lord Chief-Juſtice Herbert, page 619. aſks the queſtion, Whether 
ſo many ſolemn reſolutions of all the Judges of England in the Exchequer- 


chamber, are not to be relied upon for Law? And I anſwer, that if they 


were ten times as many more, yet they are not to be relied on againſt many 
expreſs poſitive Acts of Parliament directly to the contrary. For what 
words could the Parliament uſe more emphatical and expreſs, and more 
to the purpoſe, than by ſaying, that a non ob/ente, or a diſpenſation, or a 
Grant of ſuch a thing (prohibited by that Law) ſhall be abſolutely void, 
and ipſe facto adjudged void, and the perſon made uncapable to take? 
And is not a Judgment in Parliament, and by Act of Parliament, of the 
higheſt authority? 

But (ſays the Chief-Juſtice, 1. 619.) the conſtant practice hath been to 
diſpenſe with the Statute of Sheriffs. I anſwer, it hath alſo been a very fre- 
quent practice too for the King, to make ſuch perſons Sheriffs, as were 
none of the number nominated or choſen as aforeſaid by the Chancellor, 
Treafurer, Judges, and other great Officers; and it paſſes for current that he 
may fo do, though it be a vulgar error: for it hath been reſolyed by all the 
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Twelve , to be an error in the King. See Sir Edward Coke's 2 Iuſtit. 
or Magna Charta, fol. 550. and yet it is practis'd to this very day. 

The Chief -Juſtice, page 619. ſeems to excuſe Pepiſh Recuſants for 
not qualifying themſelves for offices, by taking the oaths and the teſt, 
Se for that no man (faith he) hath it in his power to change his opinion 
in Religion as he pleaſeth, and therefore it is not their fault. It is an 
error of the mind, Sc. 31 

Hnſe Here is no occaſion taken to find fault with them for their opinion; 
let them keep their Religion ſtill, if they like it ſo well, who hinders 
them. This Act of 25 Car. II. impoſes no penalty upon them for their 
opinion; but is there any neceſſity of their being in offices? Muſt they 
needs be Guardians of the Proteſtant Religion ? The penalty upon them 
by this Act, is not for their opinion, but for their preſuming to under- 
take offices and / truſts, for which they are by King and Partament 
adjudg'd and declat'd unfit. | 

Page 620. The Chief - Juſtice Vaughan is brought in, arguing for the 
King's power of diſpenſing with ( Nominal) nuiſances (as he is pleas'd to 
call and diſtinguiſh nuiſances). The word nominal, as there underſtood, 
imports, that though a Parliament declares any thing to be a nuiſance, { 
ſometimes they do in Acts of Parliament, to render them indiſpenſable) 
which yet in its proper nature would not otherwiſe be ſo conceiv'd to be; 
that ſuch a nominal-nuiſance (as he holds) may however be diſpens'd with 
by the Ring, though regularly by Law the King may not diſpenſe with. 

nuiſance. | 

Aaſw. Shall any ſingular or particular perſon, though a Chief-Juſtice, 

reſume to call that a mere nominal nuiſance, which a Parliament by a ſolemn 
Act and Law have adjudg'd and declared to be a real nuiſance? Are we 
not all concluded by what a Law ſays? This arrogance is the miſchief 
now complain'd of. 

The Chief - Juſtice Herbert, page 620. ſays, that from the abuſe of a 
thing, an argument cannot be drawn againſt the thing itſelf, I agree 
this is regularly true; yet we have an inſtance to the contrary in the 
Scripture, in that point of the Brazen Serpent. But in our caſe the abuſe 
doth ariſe from the very nature of the thing itſelf, from the conſtitution 
of it. | 
For the King practiſes no more in diſpenſing, than what theſe reſolu- 
tions of the Judges allow him to do by this pretended prerogative. The 
error is the foundation. 

They have made his power to be unlimited, either as to number of per- 
ſons, or as to the time, how long the diſpenſation ſhall continue, Sir 
Edward Coke ſays, and ſo the other Books, That the King is the ſole 
Judge of theſe, £2 e 
| Nec metas Rerum, nec Tempora ponunt. 


The Chief-Juſtice Herbert, fol. 620. cites two clear conceſſions (as he 
is pleas'd to call them) of all the Commons of England in Parliament, 
which he eſteems much greater authorities than the ſeveral reſolutions 
of all the Twelve Judges. | 
But how far theſe are from conceſſions, will eaſily appear to an indif- 
ferent Reader. They are no more than prudent and patient avoiding of 
diſputes with the ſeveral Kings. And there are multitudes of the like in 
the old Parliament-Rolls. | 

It is but an humble clearing of themſelves from any purpoſe in general, 
to abridge the King of any of his prerogatives (which have always been 
touchy and tender things); but it is no clear nor direct allowance of that 
diſpenſing there mention'd, to be wy ſuch prerogative in him. 

However, I am glad to ſee an Houſe of Commons to be in ſo great 
requeſt with the Judges. It will be ſoat ſome times, more than at others. 

Yet I do not remember, that in any argument I have hitherto met with, 
a vote, or order, or opinion of the Houſe of Commons hath been cited 


for an authority in Law, before now. Will the Houſe of Peers allow of 


this authority for Law ? 

It will be ſaid, that this is but the acknowledgment of parties con- 
cern'd in Intereſt ; which is allowed for a good teſtimony, and ſtrongeſt 
againſt themſelves, - 

Anſw. I do not like to have the King and his people to have divided 
intereſts. Prerogative and the people's liberties ſhould not be 1ook'd upon 
as oppoſites. The prerogative is given by Law to the King, the better 
to enable him to protect and preſerve the ſubjects rights. 
truly concerns the people to maintain prerogative, 

I could cite ſeveral Parliament-Records wherein the poor Houſe of 
Commons have been forced to ſubmit themſelves; and humbly beg pardon 
of the King, for doing no more than their duty, merely to avert his diſ- 

. pleaſure. See the caſe of Sir Thomas Haxley, whom the King adjudg'd a 
8 for exhibiting a Bill to the Commons for the avoiding of the 
outrageous expences of the King's houſe, 20 R. II. num. 14, 15, 16, 17, 


herefore, it 


and 23, and the Commons were driven to diſcover his name to the King, 


and the whole Houſe in a mournful manner craving pardon for their 
entertaining of that Bill. ng, 

No doubt, as good an authority againſt the Commons for ſo ſaucily 
meddling in a matter ſo facred, and ſo far above them. Yet afterwards, 
1 Hen. IV. num. 91. that Judgment againſt Sir Thomas Haxley was revers'd. 

As for the diſtinction, page 622. of a diſability actually incurr'd before 
the meddling in an office, and where the diſability is prevented by the 
coming of a diſpenſation ; I anſwer, that its being ſo prevented, is but 
Petitio Principii, and a begging of the queſtion. And to this diſtinction 
I have (I think) fully ſpoken in my larger argument, fol. 40. 

The late Parliament, in making this Act of 25 Car. II. had, no doubt, 
a proſpect that probably the Crown would deſcend upon a Popiſb Succeſſor ; 
and they levelled this Act againſt the dangers that might then befal our 
Religion and Liberties, and they thought it a good ſecurity : but it is all 
— * and come to nothing, by occaſion of this Judgment in the caſe 
of Sir Edward Hales, And that muſt be juſtified by a Fiat Juſtitia. 

As to the objection that the Chief- Juſtice fancies might have been made 
againſt him, or advice given him that he ſhould rather have parted with 
his place, than to have given a Judgment ſo prejudicial to the Religion 
he profeſſes, pag. 622. 

This, I ſay, that for my part I ſhould never have advis'd him to have 
parted with his place, much leſs to have given a Judgment againſt his 
own opinion. But let his opinion be what it was, yet ſeeing the clear 
intention of the makers of the Law contrary to that his opinion, and 
knowing the deſperate effects and conſequences that would follow upon 


® Coke 11. Rep. fol. 88. 


for not taking the Oaths of Supremacy, Ke. 


nation of the 


(638) 


che diſpenſing with that AQ, (for we were upon the brink of deſtruction 
by it) and taking notice 


(as this Chief-Juſtice and the reſt of the Judges 
needs muſt) that the King had firſt endeavour'd to have gain'd a diſpenſing 
power in this matter from both Houfes (which was the fair and legal 
courſe), and that yet that very Parliament which, out of too gtcat a com- 
pliance with thoſe times, had over-look'd ſo man 1 and con- 
niv'd at the King's taking and collecting of the Gu oms, (tho? in truth 
the Collectors, and all that had any hand in the receiving of them, in- 
curr'd a Premunire by it) not to mention. the ill artifice uſed in gaining 
the Exciſe; yet that Parliament of the King's boggled at the diſpenſing 


with the Act of 25 Car. II. knowing the as glity importance of it. 


And though they could not but take hotice that ſo many Judges at once 
had been remov'd, becauſe they could not ſwalloiy this Bitter Pill, and others 
AY into their places, as might be juſtly ſuſpected, to ſerve a turn, and 
the King's learned Counſel could not at al find out this prerogative to 
do his work with, till ſo many ways had been attempted, and all prov'd 
ineffectual ; ſure in ſuch circumſtances it had been prudence, nay the duty 
of the Judges to have referr'd the determination of it to a Parliament; and 
the rather, becauſe it was to expound a Law newly made, and the conſe- 
quences fo dreadful, and the intent of the Law- makers fo evident. 

And this hath been frequently practis'd by Judges, in caſes of far leſs 
difficulty and concernment. This I have allo enlarged upon in my large 
argument, Bat. 26. | 

Objea. 
been called. 

Auſio. We ought to have Parliaments once a- year, and oftener if need 
be; and eadem F ee efſe mens Regis, que Legis; and we then ſtood 
in great need ot a Parliament even for the lake of this very caſe. 

And theſe haſty Judgments ae one ill cauſe why Parliaments meet no 
oftener ; the work of Parliaments is taken out of their hands by the Judges. 
And it is the intereſt of ſome great Officers, that Parliaments ſhould not 
be called, or elſe be haſtily prorogu'd or adjourn'd. 


ut it might have been a long time before any Parliament had 


As to the point of the feigned Action, which the Lord Chief-Juſtice 


ſeems to juſtify, I conceive he miſtakes the force of the objection. Feigned 
Actions may be uſeful ; but this Action againſt Sir Edward Hales, is ſuſ- 
pected not only to have been feign'd and brought by Covin between him 
and his ſervant and friend, but it was feignedly and faintly proſecuted, 
and not heartily and ſtoutly defended, 


This ſolemn reſolution was given upon a few ſhort arguments at the 
Bar, and without any at the Bench, and upon other reaſons (as I have 
heard) which were then made uſe of, are now given by the Chict-Juſtice ; 
but the times will not bear them. 

After all, I intend not by this to do the office of an accuſer, nor to 
charge it as a crime. But as I think myſelf bound in duty, on the behalf 
of the whole Nation, of myſelf, (though a ſmall part and member of it) 
and of my friends, I humbly propoſe, that the 1 given in Sir 
Edward Hales's caſe, may, after a due examination, (if there be ſound 
cauſe) be legally revers'd by the Houſe of Lords, and that reverſal 
approv'd of and confirm'd by a ſpecial Act of Parliament, | 


But as that Judgment of the Lord-Chief-Juſtice's was of the utmoſt 


conſequence, and his Vindication far from ſatisfying the People; Mr. 


Atwoed, a very conſiderable man in his profeſſion, at that time, under- 

took the anſwering the Chief-Juſtice : I herefore to ſet the whole matter 

in a true light, and to obſerve an exact impartiality, Mr, Atwood's Exami- 
Chief-Juſtice's Account, is here inſerted, as follows. 


The Lord Chief-Fuflice Herbert's Account examin'd by William Atwood, 
Eſq. Barriſter at Law, wherein is ſbetun, That thoſe Authorities in Law, 
whereby he would excuſe the Judgment in Sir Edward Hales's caſe, are very 
unfairly cited, and as ill applied. | 


W ERE it not the reproach of our times, to have had men advanc'd to 
Courts of Judicature for other merits beſides Integrity and Learn- 
ing in the Laws of their Country ; it might ſeem a great piece of vanity in 
me, to anſwer a Book ſtamp'd with the name and authority of a Chiet- 
Juſtice. 
| Yet, perhaps, I might be thought, not without cauſe, to take this as my 
more immediate Province; having been the firſt of the profeſſion who 
ventur'd in public companies to ſhew, how wofully that innocent Book- 
caſe, 2 Hen. VII. in relation to Sheriffs, has been miſtook, or wreſted, to 
ſerve for colour to that haſty Judgment in Sir Edward Hales's teigned caſe. 

Wherefore, how needful ſoever the Chief-Juſtice may find it, to make 
proteſtations of his AY, vid. Account, þ 616, this may ſuperſede any 
ſuch from me. Nor would I willingly call his a proteſtation contrary to 
apparent fact (eſpecially conſidering that weakneſs of Judgment manifeited 
by this defence), did he not give too great occaſion for it. 1. From the 
large ſteps which he took to precipitate, and, as I am well aſſured, to 
ſollicit that reſolution. 2d. The manner in which he delivered it, widely 
differing from what he now prints. 3. The unfairneſs of his preſent 

uotations. And, 4. The unhappineſs, not to ſay worſe, of thoſe in- 
Lancers which he is pleaſed to give of his ſincerity. 

I ſhall not diſpute, or repeat his Lordſhip's ſtate of the caſe : but the 
queſtion upon it being, Whether the King may by his prerogative diſ- 
penſe with the Statute 25 Car. Il. cap. 2. requiring all perſons in 
any office under the King, to take the te 1 . Popery, I ſhall enquire, 

1. Whether thoſe Books, which he relies on as authorities for his 
Judgment, give any colour to it ? | 

2. Whether, admit they did, they would countenance the reſolution as 
he delivered it? 

3. Whether thoſe Inſtances which he offers of his ſincerity, may rea- 
ſonably be taken for ſuch ? 

4+ Whether he in any meaſure clears himſelf from the imputation of 
being highly criminal ? 

His Lordſhip, like a maſter-diſputant, begins, as he thinks, with a de- 
finition of a Diſpenſation, which he ſays, Account, p. 617. is given by 
the Lord Coke * : Diſpenſatio mali prohibit eftl de jure Domino Regi concelſa, 
propter N e prævidendi de omnibus particularibus; & diſpenſutio 
eft mali prohibitt provida relaxatio, utilitate, ſeu neceſſitate penſatd. 

Where, I mult ſay, he very unlearnedly clogs the definition of a dif- 
penſing power, with the perſon in whom 'tis ſuppoled to be lodged : nay, 
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and the reaſon too why it ſhould be ſo, Which neither the Lord Cute, nor 


common. ſenſe, gives him any warrant to bring into the definition. | How- 


ever it ſeems, according to this, a diſpenſing Power, in ſome caſe or other, 
is veſted in the King; which yet is far from proving any thing to his pur- 


poſe; for either the King may in all caſes diſpenſe as to particular perſons; 


falls to the ground; or elſe it reaches only to thoſe caſes, in which the 
3 or flattery of Judges have aſcribed it to him. 


e adds out of the Lord Cale, (p. 619.) 11 Rep. f. 88. as an enlarge-" 
ment upon what he calls the definition, Inaſmuch as an Ae of Parliament, 5 
and the fountain 

is @ truſt and con 


which generally prohibits any thing upon a penalty that is popular, or only given 


to the King, may be inconvenient to divers particular perſons, in reſpett per- 


on, time, or place; for this purpoſe the Law gives a Power to the King to 
diſpenſe with particular perſons. , Where the Lord Coke manifeſtly reſtrains 
the penalty, to ſuch as is given the King as Head of the People, upon 
which account only he calls it popular: nor, indeed, can be thought to 


take in what is granted to any ſubject that will inform; it being mention- 


ed without diſtinction, whether before or after an Information commenced, 
And that the Lord Coke's words here, 7 Rep. f. 36. ought not to be re- 


ſtrained farther, is yet more evident, from the caſe of Penal Statutes, on 
which Sir Edward Herbert's miſ-repreſentations will occaſion my more 


particular Remarks. f 

As Sir Edward, conſidering what intereſt he has ſerv'd, may be preſum- 
ed ſomething converſant with Prieſts and Jeſuits, he might, _—_— others 
of leſs uſe, have conſulted the learned Suarez (a), who after the de 


that which is delegated) is lodged, where he ſays, ib. c. 14. J. 39 
eft eum habere ordinariam pote/tatem diſpenſandi, qui legem tult: And be 
gives the reaſon, Quia ab ejus voluntate & potentia pendet. So that none 


can have this power, but he, or they who are veſted with the legiſlative 


excluſive of others, or ſuch as have it delegated from thence. hat the 
King has not the legiſlative excluſive of others, is what I have formerly 
proved at large (b) ; and it lies on the other ſide to ſhew, thatthediſpenſing 
power has been delegated to him, Yet thus much may be ſaid on the 
contrary : Tri | | | 
Fir, That the King could not in Law be preſumed to have exerciſed 
ſuch a power by himſelf ; for that the ancient Law provided, that he ſhould 
have a Council choſe in Parliament, who (as the Charter affirm'd to be 


— 


declaratory of the ancient Law, and ſworn at the Coronation of Hen. III. 


has it (c) } were ſworn quod negotia Domini Regis & Regni fideliter tractabunt, 
ine acceptatione 9 omnibus juſtitiam exhibebunt : and that it was 
accounted the Law long after that, appears by.the impeachment of Roger 
Mortimer, 4 E. III. part of which was, that Whereas it was ordained in the 
Parliament next after the King's Coronation, that four Biſhops, four Earls, 
and four Barons, ſhould fland by the King, Pur luy Counſeiller; without 
whoſe aſſent Nul gros Buſoign ne ſe Feuſt: nevertheleſs Mortimer would 
undertake to manage all by himſelf, accroaching royal Power (4): And it is 


eaſily to be ſhewn, that ſuch a Council was in uſe, or continually inſiſted 


on, as the right of the Kingdom, from the time of the Charter, confirm'd 
28 Hen. III. till the end of the Reign of Hen, VI. . 

2. A Power to grant non ob/tante's to Statutes, could not have been a 
right in the Crown at Common Law; for we have clear proofs of its odi- 
ous and condemned beginning from the ſulphureous fountain of Rome, as 
an honeſt popiſh lawyer confeſs'd with a deep figh, 35 Hen. III. This nen 
eb/tante Matthew Paris calls, a detgſtable addition againſt all Reaſon 2 
tice : And when, the year after, King Henry urged the example of the Pope 
for non ob/tante's, the Prior of Feruſalem ſays, God forbid you ſhould uſe this 


unpleaſant and abſurd word; as long as you obſerve Fuſtice you may be King, | 


and as ſoon as you violate it, you will ceaſe to be King ; which ſhews how 
little foundation in Law it then was thought to have; and what the whole 
Nation thought of the Pope's uſe of it, may be ſeen at large in Matthew 
Paris, and Mr. Prynne's Animadverſions on the 4th 1n/iitute (e). 

Farther, the reaſons given why the King ought to have this power, fail 
here upon many accounts. | £ 

1. In that the intereſt of the whole, of which the Legiſlators are the 
beſt Judges, when they make the Law without exception, ought. to out- 
weigh lee inconveniencies. | | 

2. The Law has provided a more certain and equal remedy ; having 
taken as ſufficient care for the meeting of Parliaments, once a year at leaſt, 
and I may ſay, (/) ſitting too, as it has for the fitting of the common 
Courts of Juſtice; as appears from the ſeveral Statutes in print, and others 


in the Rolls, which avoid the common cavil upon the words, oftener if need be. 


And theſe were, like the famous triennial Act, proviſions for the greater 


certainty of ee, ſo often at leaſt, but no receſſions from the old Law; 


which, as appears both by the Mirrour, and the life of King Alfred (g), 
was for the great Council to meet twice a year at London. 

3. The great reaſon aſſigned in the Latin quotation from the Lord Coke, 
propter —— prævidendi de omnibus particularibus, which is after 
diſtinguiſhed, as to perſon, time, and place, can by no means be applied 
to the caſe in queſtion: For, 1. The Law was made but very few years 
before their Lordſhips reſolution, and not grown more inconvenient by 
length of time, to any particular perſon, than it was at the making of the 


Act. 2. The Law-makers had in their immediate proſpect every particu- 


lar perſon of the Romiſh communion and the time when, and place where | 


the danger would happen, if any ſuch were commiſſioned, 


ang then his diſtinction of malum probibitum, v. p. 617. and malum in ſe, 


nition,” 
which he makes to be Legis humane relaxatio, in a diſtin Chapter ſhews, | 


with whom the ordinary power of diſpenſing (which he diſtinguiſhes from 
5. Certum 


atute, thou 
the royaF 
ce manifeſtly 

Statute is made pro bono publico, and the King, as bead of the Commonwealth, 


nce inſeparably „ gun and annexed to his royal 5 w on, in 


ſo high a point of Sovereignty, that be cannot transfer it to the diſp 


King can, upon any cauſe moving bim, in reſpect of time, place, or perſon, &c, 


make a non obſtante 10 diſpenſe with any particular perſon, that * ſhall not 


incur the penalty of this Statute. © ; 1 1 
Where the ſole queſtion was, of trans ferring over a penalty granted to 


by infli 
to be trans 


cerning which the queſtion before him was ? But ſurely there is a mighty 
difference betwen theſe two propoſitions: Where the ſubjects have en- 
ce truſted the King with a Statute made for the publick 

6 inſeparable, — cannot be transferred to another: 


ed from my Lord Coke : And this, „ Tho an Act be made for the publick 
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the Lord Coley which is Rep. öl. 55 But be intends, I ſuppoſe; Fel. 47. 
and would have it wich yy? hp 4: was. the opinion of all-the Ne 
England, 2 Fae. I. that the King may diſpenſe with any particular perſon, 
that he ſhall not incur the penalty of the St | 
| pro bono 8 j and that this is a truſt and confidence in ſeparably annexed to 
per ſon of the King, Account, p. 617. In which, 1. He again over- 
throws his diſtinction of malum in ſe, and prohibitum, making that power 
at large, in relation to any Statute pro bono" publico. 2. 
perverts the Lord Cotes ſenſe, ' whoſe words are, 7 Rep. fol. 36. 


it be an Act made 


pena” 
Juſtics and Mercy, is by all the Realm trufted with it; this 


ion br 


power of any e perſon, or to any private uſe; for this was committed to the 
King, by all bis 22 for the publict good, Ke. But true it is, * 5 


the King, as entruſted by all the Realm to ſee the Statute put in execution. 
ing the penalty. This truſt is adjudged inſeparable; and * 

erred over; but that however the King may diſpenſe with the 
penalty granted to himſelf: upon which, I muſt ſay, our Chief - Juſtice 
has made a very foul ſtreteh; for what is this to the informer's part, con- 


„this truſt is 
. , « but the Statute ſo 
0 intruſted, may be diſpenſed with; which is all that is to be gather- 


„ good, yet the King may diſpenſe with it, and this is a truſt and'confi- 


e dence inſeparably annexed to the royal perſon of the King;” which is 


Sir Edward Herbert's perverſe comment. In ſhort, Lord Cole ſays, Where 


the King is entruſted with the execution of a Statute made for the publick good, 


he may diſpenſe with that Statute. Sir Edward Herbert lays, he may di ) 
with any Statute made for the publick good. Upon which tis to be ct 


that the queſtion in the Lord Coke, was not of diſpenſing, but granting 
over the penalty; which penalty, he ſays, is not to be transferred over: 
the other would make it of diſpenſing, and that that power is inſeparable, 


and not to be transferred; ſo apparently changes the ſtate of the queſtion. 


His next ſtep is to the Year-book of H. 7. f. 11. & 12. in which he 
leaves us to ſeek the year, which is 11. his he calls the firſt, and great. 
_ _—_ he cites, wherein the King's diſpenſing power is deſcribed and 
imited. 6 5 ; „ 

« There is a diverſity, ſays the Book Account, (p. 617.) between malum 
& probibitum, and malum in ſe ; as a Statute farbige any 22 to coin by, 


| <« and if he does, he ſhall be hanged; this is malum prohibitum : For before 
ce the Statute, e money was lawful, but now it is not ſo, and there- 
5 


fore the King can diſpenſe with it. So if a man ſhip wool in any place 
e but Calais, it is malum prohibitum, becauſe it is prohibited by Act of 
„Parliament. But that which is malum in ſe, the King, nor no other 
* perſon can diſpenſe with: as if the King would give a man power to 
* kill another; or licenſe one to make a nuiſance in the high-way, the 
were void, and yet the King can pardon theſe things when they are Gone.” 
Upon this caſe tis obſervable, that the power of diſpenſing is here aſſert- 
ed in relation to things, and not perſons : wherefore according to this 
taken in Sir Edward Herbert's latitude, the King may grant difdenfation? 
to all in general, where the matter is only malum prohibitum : Whereas he 
himſelf owns, that the nature of adiſpenſation is particular, and given to 
particular perſons by name. 2. Many things in Magna Charta, nay the 
moſt, are but mala prohibita : and fo | "0% Charta itſelf may be diſpenſed 
with; when he himſelf owns, that the King cannot diſpenſe with one 
tittle of Magna Charta And methinks he could not but obſerve this con- 
tradiction. Wherefore the rule there, admit it were a Judgment in Law, 
as it was not, being only ſpoken obiter, by one of the fager (h), can be 
applied only to ſuch caſes as are there cited. The firſt is that of coining 
money, which goes upon the ground in Moor's Reports (i), where *tis 
faid, that ſuch Statutes as give a Prerogative may be diſpenſed with : And 
that of ſhipping wool at Calais, the King's Staple, is of the ſame nature; 
and both ſufficiently ſhew the diſtinction of malum prohibitum from malum 
in ſe, to relate barely to ſuch things as become evil by accident, as they 
are againſt an accidental prerogative : which no way interferes with the 
rights of the ſubjects in * or particular. 

And I much wonder that Sir Edward Herbert ſhould cite my Lord 
Vaughan, in the caſe of Thomas and Sorrel, as confirming what he would 
infer from the Year-book, when Lord Vaughan ſays, fol. 332. That old 
Rule has more confounded men's Judgments on the ſubject, than rectiſied them; 
and fol. 333. himſelf denies that the King can diſpenſe with every malum 
prohibitum by Statute, though prohibited by Statute only. 

Oh, but my Lord Vaughan ſhews, that a Die penſation does jus dare; and 
makes the thing prohibited to all others, lawful to be done by him that has 
it. Does he ſay this of every malum prohibitum ? By no means: Wherefore 
we muſt apply it to the caſe then in queſtion, which concerned wine-licences; 
about which the King had a Prerogative by Statute Law: and the diſpenſing 
with that, falls within the rule in Moor (4), agreeing with the Lord Coke, in 
the caſe of Penal Statutes (1). Vet even thus much was a point gained by the 


Let us now ſee what help he can have from his ſecond quotation from | Prerogative, fince the 1/7 of H. VII. fer it is then made a doubt before all 


{a) Suarez de Legibus, lib. 6. cap. 10. fol. 334. 15. cap. 14. fol. 395. 


{b) V. Fus Angl. ab Antiguo. & Jani. Ane!. fa. Nov. 


{c}) Vid. Mat. Pur. de anno 28 H. III. So Rot. Par. 42 H. III. m. 4. m. 10. V. Jan. An. fa. Nev. p. 244. Rot. Par. 4 E. III. 


4) Vid. Rot. Par, 5 E. II. Ryley pl. parl. f 317. Rot. Par. 8 E. II. n. 35. 4 E. III. 2. 16. 17 E. n. 12. Walfingham, f. 243. Vid. Knighton, the iſt Art. againſt R. II. , 2747: 


Vid. etiam 5 H. IV. . 37. 11 H. IV. u. 15. 1 H. VI. a. 16. 24. 30. 11 H. VI. x. 17. 31 H. VI. n. 38. Vid. Rolls Ab. 2 part 179. Mat. Par. ed. Tig. f. 784. Vid. Mat. Par. + 


827. ilicpidum. 


{e) Prynne's Animad. J 129, 130. Vid. etiam Sir John Davis's Rep. f. 69. b. 


% Vid. Mod. ten. Parl. Parliamentun feparari non debet, dummodo aliqua Petitio pendeat indiſcuſſa vel ad minus ad quam non ſuit determinatum reſponſum ; . 
trarium permittat, pcrjurius gt. As 1 find it in an ancient MS, of the Modus. Vid. etiam 4 Int. fol. 11. Vid. 50 E. III. n. 177, 178. 1 R. II. 95. This 2 — * 


in the King's Name, 2 K. II. x. 4. 


% Vid. Selm. Vit. Alf edi, f. 115. Mirrour, p. 28 2. Where *tis placed among the abuſes of the Law, That Parliaments are not held twice a year. 


% Chief-Juſtice Finearx, 11 H. VII. . 12. 2. 


{i} Meor's Rep. F. 714. Indeed the Book ſpeaks alſo of diſpenſing with Statutes, reſtraining the Prerogative; but that concerns not the Inſtances here of things forbid the 


Subject for the limitation of that Power, vid. infra. 
44% Sip. F. 714. 1% 7 Rep. . 36. be 
| 4 | 
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the Judges of England, in the Krob 


| | - Banker, and adjourned over for 
the e Whether the King could licenſe the ſhipping wools 
elſewhere than at Calars; one of the very inſtances which Sir Edward 
Herbert relies on: And Chief- Juſtice Huſſey was poſitive that the King 
could not licenſe ; tho? indeed the Chief-Baron, and ſome others, held 
as Finenx did afterwards. Wherefore nobody of leſs aſſurance than our 
Chief-Juſtice can ſay, from theſe Caſes teſults this plain ſyllogiſm: 

Whatever is not prohibited by the Law of God, but was lawful before any 
AX of Parliament made to forbid it, the King by bis diſpenſation may make 
lawful again, to that perſon who bas ſuch diſpenſation, tho it continues un- 
lawful to any body elſe, &c. Acc. p. 517. In which, if we grant his ma- 
jor, I will own, the concluſion to bring it to Sir Edward Hales's caſe is 
not criminal. Yet the propoſition is ſo pernicious, ſtriking at the very 
foundation of our F that if there were a reſolution, inſtead 
of an extra-judicial opinion, giving that countenance which even that 
looſe opinion does not ; yet oy a to be rejected: for if all Acts of 
Parliament, contrary to Magna Charta, are void, as ſome have held, I 
am ſure much more ſo would ſuch Refolutions of Judges be. And that 
ſuch an one would be contrary. to that Great Charter, is evident: for no 
man can ſay, that all things prohibited by Magna Charta, are prohibited 
by the law of God. | | 

To come to Sir Edward's next great caſe, as he calls it, Acc. p. 618, 
but indeed the only one which has coloured the reſolution to the world; 
which is that 2 H. VII. Notwithſtanding his promiſe, he, 9. 617, has 
not been fo fair to give the words of that caſe, or ſo much of them as is 
material, leſt every body might judge of how little ule it would be to 
him ; nay, leſt men ſhould be for ſatisfying their own eyes, he has not 
directed to the fear, _ 
; The Engliſh of the material part is thus (3): 4 In the Erxchequer- 
« Chamber all the Juſtices were ſhewn for the King, how King Eduard 
« the Fourth, by his Letters Patent, had conſtituted the Earl of N—— 
« Sheriff of the ſame County; and had granted the ſaid Earl the office 
« of Sheriff of the ſaid County for the term of his life, with all the 


<« other offices tended, thereto belonging; rendering to the King at his 


« Exchequer, annually, 1007. without any account, or any other thing 
« to be given for it, Ee. ' 
« Now, 1. Whether this Patent was good? And alſo, 2. How this 


d patent ſhall be intended! were the points in queſtion. And as to 


de the firſt point, the Juſtices held the Patent good; for it is a thing 


„ which may well be granted for term of life or inheritance ; as divers 


„ Counties have a Sheriff by inheritance; and this commenced by a 
« Grant of the King. Then was ſhewn a Reſumption : and then was 
4 ſhewn a Proviſo for H. Earl of N. fo that the Patent remains in its 
« force. Radcliff ſhews the Statute of 28 E. III. c. 7. and 24 E. III. 
& g. 5. That no Sheriff hall be mare than one year, &. altho he had a 
« yn cb/iantz. And notwithſtanding this, that the King ſhall always 
« have his Prerogative, as of the value and certainty of the land, and 
« other things granted by the King, and of wools ſhipped, and of Char- 
<« ters of murder, and many other caſes where the Statutes are, That 
tc Patents that want theſe things ſhall be void; yet the Patents are good 


| « with a non ob/taute : But without a nen ehſlante the Patents are void, by 


« reaſon of the Statutes. So here the Patent, with a non ob/tante, &c.” 

This is all that is ſaid in the Book upon the firſt poin:; upon which 
it is obſervable, 20 

1. By the Book it would ſeem, that this Radeliſf was but a Serjeant 
at Law; for at the end of the caſe Brian Fuj/ice demands of Brian Rad- 
cliffe, &c. Yer indeed 1 find upon ſearch, that he was a Baron of the 
Exchequer. N | 

2. What Radcliſf ſays, is after the reſolution of the Judges is over, 
and no way influenced that. 

3. Whereas Sir Edward H-rbert ſays, the reſolution was upon 23 H. VI. 
c. 1. Radl, who ſhould better know the ſubje& of debate, diſ- 
courſes only concerning the Statutes, 28 E. III. c. 7. (c) and 12 KE. III. 
c. 5. which are barely prohibitory, without any mention of nau cb- 
flante's, or any avoiding or diſabling clauſe, Indeed Radcliff, it being 


upon a ſudden diſcourſe, as the Book ſhews, miſtakes the Statutes, as 


if they had ſuch clauſes; and Brook (d), who cites part of the Patent, 
which it ſeems he had ſeen, ſays, there was in it a non ob/tante to the 
Statutes 28 E. III. c. 7. and 12 E. III. c. . 

Fitzherbert (e) indeed ſays, R. objected the 23 H. VI. but for that 
fit liber judex. : 

4. But above all, tho? our Chief Juſtice calls them the Judges ene- 
mics, Acc. p. 618. who ſay, the point of non ohſtante is not reſolved in 
this caſe, which he calls confidence; and that they may as well deny one 
of the ten Commandments : *Tis manifeſt beyond contradiction, that 
the reſolution ended at it gue le Patent demurr en ſa farce © after which 
comes Radcliff”s diſcourſe, and the reſolution went upon two grounds: 

1. That this was a thing grantable for inheritance, or for life ; which 
if it were, it could not be preſumed to be touched by the prohibitory 
Statutes : And bęſides, if the queſtion had been upon the other, the 
cafe had been an exception cut of the Statute; for the (f) Statute ex- 
cepts ſuch Counties in which divers ef the King's Liege Pecple be inheritable to 
the office of Sheriff at the making of the Statute; and alſo ſuch perſons who 
tore Eſtate of freehold in (he Ofice of Sheriſt, at the making of the Letters 
Patent made to them of the office of Sheriffs, Sc. Now whether this were 
really a County fo inheritable, or of an Eſtate of freehold, at the time, 
or no, is not ſo very material; being at leaft it was fo look'd upon by 
the Judges, nay, and by the Parliament tco, as will appear by their 
ſecond ground. | 

But that this County was ſuch an one, I take to be alſo true in fac: 
for it is to be conſidered, that this was the County of Northumberland (g), 
which was a Palatinu'e ; upon which reaſon this, with other Counties 
under it, was left out of the Survey in Deomſday-Briok, as being penſita- 
tienibus liberi : This Palatinate comprized Cumberland and We/tmareland, 
among other Counties: in the laſt of which, the Sheriffwick is at this 


day enjoyed in fee. Indeed Northumberland came ſoon into the Crown, 


as early as the time of IMiliam the Sccond, upon the rebellion of Meu- 


(a) 1 H.VILf.2.b.&3.d. (b) 2 H. vII. f 6. b. & 72. 


or not taking the Oaths of Supremizey, c 


, . {c) It ſhould be c. 9. 
(%) 23 F. VI. c. 8. (C) Vid. Camb Brit. f. 115. Vid. Dugdale's Baron. f 2. Brompton, a. f. 779+ ad 73% de Regno Northunth. 


* 
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| brays-conftituted Earl thereof in the time of Mifam the Firſt: But the 


authority in law' is —.— clearer, that this Sheriffwick, if ever held in 
fee,” would remain in the Crown as an inheritance in grofs, and was not 
merged, than any Sir Edward Herbert has produced on his fide : for 
which we may obſerve the rule taken in the Gale of the Abbot of Strata 
Mercella, ꝙ Nep. f. 25. ö. which is this: * When a Liberty, Fran- 
** chiſe, or Juriſdiction was at the beginning erected and created by 


the King, and there was no ſuch Flower in the Crown before; there, 


by che acceſſion of them again to the Crown, they are not extinct.“ 

Where inſtances are given of the caſes of Markets, Hundreds, and 
Earldoms z nor can any one ſay, that Bheriffwicks are ancient Flowers 
of the Crown: But more directly to dur caſe, is that between Sir Ro- 
bert Attins and Robert Holford (b), which, though not in our Books, is 
well known. The Cafe was of the Grant of the Seven Hundreds of 
Cirenceſter, with the returns of Writs to the Abbot and Convent of Ci- 
rence/ler > This came to the Crown by the diflolution of Monaſteries, 
31 H. VIII. but yet that it was not merged thereby, but remained as an 
inheritance in grofs, without the help of any Statute, was the opinion of 
the great Hales, then Chief-Baron, and of two other Barons, Il indbam 
and Turner. Part of Hales's words, as I find them excellent] y well re- 
ported, and full to this point, are: 

* Such Hundreds as were anciently ſever'd from the Counties, and 
** come again to the Crown by eſcheat or forfeiture, were ſometimes, 


** but rarely committed to the Sheriff, and rejoined to the County, bur 


for the molt part kept as diſtin: Rot. Brevinn, and the Hundred to 
which it was annexed, without an actual and ſpecial re-annexion to 
the County, remains in the King in groſs; for the Rot. Brevium is a 
thing created de novo, Suppoſe it were a Court of Juriſdiction merely 
** created by the King, and the Hundred itſelf, tho' ancient, yet by 


return to the Crown it is not merged or -annexed : This I know in 


4 the caſe of the Courts belonging to the Honours of Glouce/ter and He- 
* reford, that came to H. V. by marriage of a coheir, it is {till in H. 

I his werc enough to thew, that the 1 reſolution 2 H. VII. nad 
a better legal foundation than what Sir Edward Herbert would ſuggeſt. 

2. But then, beſides that, there was another ground mentioned in the 
Book, which was, That a reſumption was ſhewn before the Judges; 
and then was ſhewn a Proviſo for H. Earl of N. and fo (lays the Book) 
the Patent remains in its force, This reſumption was an Act of Re- 
ſumption 1 11. VII. and if this Act provided for that Earl's Grant, as 
the Judges, it ſeems, thought it did, who can doubt but the Grant was 
good? 1 he Act of Reſumption is to be ſeen upon Record, Rot. Parl. 
1 H. VII. fart2. Jt is a reſumption of Grants made by Zaward the 
Fourth ; and among others of the Tefts, that is, Gifts of offices : The 
Proviſo runs thus ; 

Provided always, that this Act of Reſumption, or any other Act 
% made, or to be made, in this preſent Parliament, be not in any wile 
„ prejudicial or hurtful to the ſeveral Grants and Letters Patents made 
to Henry Earl of Northumberland, &c,” Which indeed does not make 
good any void Grant, but ſuppoſes all the Grants to him to be good in 

aw ; nor would the qudges diſpute their ſuppoſal. 

| admit with him, Acc. p. 618, that Fitzherbert lays, and that truly, that 
the Patent was adjudged good; but the reaſon he gives agrees with what 
I haye ſhewn : his words are, for ſuch a thing may be grantadle for Inheri- 
tame, or for Life. And then I am ture that the Statute does not lay ex- 
preſsly, the Fatent ſhall be void, though Sir Edward affirms that it does. 
Vid. Acc. P. 618. Eo 

CH. It may be objected, that the exception in the Statute relates to 
eſtates in the ſubject ; but if this were an intereſt in groſs in the King, 
that it could not be taken from him without expreſs words, cannot be 
denied me, 

What he cites from Plowden, Acc. p. 618. can be of no more ſervice; 
for he only ſays, there it is held; and 1 agree it is held by Radeliſt, Acc. p. G18. 
with a miſtake of the Statute, That the King can grant a Sheriffwick for 
more than a ycar: Yet whereas he magnifies this as cited by Plowden, who, 
as he ſuppoſcs, well underſtood the ſenſe of the Year-book : 

It docs not (2) appear that it was P/awden, but one who was of Coun- 
cil in the Cale for the Defendant, who mentions this. 

2. He mentions it only as a Cafe in F:tzherbert, Plowden, f. 502. with- 
out referring to the Book, 2 H. VII, 

But the ſecond point raiſed before the Judges, 2 H. VII. which occa- 
ſioned che main debate in that, caſe, as appears by the Book, ſhews, that 
the reſolution could not be upon the point of Prerogative ; for they quel- 
tioned whether the King could diſpenſe with his own profit : And all the 
Judges, except Brian and Cateſby, held, that the Patentec ſhall account for 
the green wax, and other things, notwithſtanding the clauſe of ab/gue red- 
dendo computum But the debate concerning other things ariling upon 
that ſecond point was adjourned ; the rſt reſolved upon the grounds above. 

Tho' hitherto there 15 no Proof, that any one of authority in the Law 
has taken the Book 2 II. VII. in Sir Edward Herbert's ſente, which yet 
would be of no moment if they were exprel(s, being the Buok is to be 
ſeen, and clearly otherwiſe ; yet he thinks my Lord Coke will bear him out, 
and to this purpoſe he cies two places: ons, where he ſuppoſes that the 
Lord Coke not only authorizes this ſenſe of the caſe, but afterts the Prero- 
gative, Acc. p. 018. in much higher terms than they would preſume to do : 
and by the ſecond he would have it believed, that if the Lord Cite be a 
faithful Reporter, all the Judges of Zg/and took that caſein the ſame ſenſe, 

The firſt is the caſe of cuſtoms, 24 AE. which is pregnant with many 
objections againſt its being of any force in this caſe. | 

1. The Book, 12 Rep. F. 17. is of ſuſpected authority, being printed in 
the late times, and what the Lord Cole never owncd, or thought fit to print 
in his life-time, 

2. This comes foiſted in among caſes in the time of King James, with- 
out any parallel caſe which might occaſion the placing of it there, 

3. It was when the Lord Cale was but a young Reporter, it being ten 
years before he was King's Sollicitor (). | 

4. It is not only no point in queſtion relating to the caſę where *tis 
cited, and ſo extrajudicial, but whoily foreign to it: For the quzllion 
(4) F. 7. a. Brooks Patents, u. 45. 


(c) Fitz Al. tit. Grant, . 33, 


(b) Sir Rob. Athins, v. Rob. Ho!ford in Scacchario, Hil. 22 & 23 Car. II. Vid. Rep. penes dotliffimum 1Jommum Ward, 


(i) Grenden, v. eveſque de Lincdin. 


bl 


9 Was made Sollicitor 16 June, 34 Eliz. Dudg. Chron. Series, f. 99. 
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(5635) | 1 
was, Whether goods ſold before they were landed, were to pay cuſtom: | 


within the Statute 1 Elia. c. 11. Wherefore being barely a memorandum 

of a young Reporter, no way occaſioned by what went before, it cannot 
ſibly have any weight. Sb che 1 cls iba of 

vis The fancy'd 92 55 here given why the "ing may diſpenſe with. the 

Statute of Sheriffs, is none at all: for whereas it wh 12 Rep. f. 18. That 

the Kirg has a ſevereign Power to command any of his Subjedts to ſerve him for 


the publitk weal, and this folely and inſeparably annexed to his per ſon: and this, | 


Reyal Power cannot be reſtrained by any Att of Parliament: There is no autho- 

ity cited for this, but the caſe 2 H. VII. Which, as appears to any body 
that reads it, neither has that reaſon. been mentioned ſo much as by any 
one Judge, nor in the leaſt goes upon the point of the prerogative. Be- 
ſides, if the King can command any Subject to ſerve him for the publick 
weal, either he is to be Judge, or the Laws: If the latter, then no peffon, 
not qualified by law, is obliged to act; nor tho” qualified, to do wy, "716 
forbid by the laws; If the former, as the words imply, then the King's 
commands may be pleaded to fy any ill Miniſter who has rendered him- 
ſelf obnoxious to the laws. But that this cannot be, is ſufficiently evinced 
by neceflary examples in all ages. And this, by the way, may ſhew 
how falſe, as well as pernicious, that doctrine is which tell us, that iZ»cia 
in the Mew Te/tament, always ſignifies the authority of a Perſon, not of a 
Law. Or, as another has it to the ſame purpoſe, By higher Powers, it is 
evident, we are to underfland the perſons of ſovereign Princes, or Governors, 
not the Laws and 1 1 as our Republican Doclors pretend. ; 

Of the ſame batch is another memorable poſition, That the King's mofl 
illegal As, tho they have not the authority f the Law (for indeed, to ſay they 
have, would be a blunder with a witneſs), yet they have the authority of So- 
vereign Power, Some will ſay, that this is qualified by what follows, which 
is irreſi/lible and unaccountable : as if the King had this power only fo far as 
it is irreſiſtible and unaccountable. Whereas it is evident the propoſition 
is entire before, being the medium whereby he would prove, that the 
King's illegal Acts are not inauthoritative; in proof of which medium, he 
afterwards affirms, that the ſovereign Power which made the laws, and can 
repeal and diſpenſe with them, is inſeparable from the Perſon of the Prince. 

Reduc'd to a Syllogiſm, it runs thus; The authority of jovereign Power is 
irre/i/lible and unaccountable ; but the King's moſt illegal Aits have the authority 
of ſovereign Power. L his is an entire propoſition upon which he concludes, 

'rgo, the King's mit illegal Als are irre/ible and unaccountable. This 
aſſumption he goes on to prove from the ſuppoſition, that ſuch a Sovereign 
Power as he deſeribes, is inſeparable from the perſon of the Prince; up- 
on which, or the like Doctrine, another raiſes this comfortable uſe : In 
all ſovereign Governments (and ſuch he at large endeavours to ſhew England 
to be) Subjefts muſt be Fc as to this particular; they muft truſt their lives 


and liberties with their Sovereign. 5 
N e of our "RY this may be ſaid, That ſuch Hereticks 


never appeared among Lawyers, till Divines began firſt to wreſt the laws 
and ſcriptures to their own damnation. But as the former quotation out 
of the I.ord Cole can do Sir Edward Herbert no ſervice, upon the reaſons 
above ſhewn ; much leſs can the other, which is one of Sir Z4ward's uſual 

erverſions . He tells us, Acc. ante p. 619. That it is reſolved by all the 
125 (if my Lord Cote be a faithful Reporter), that it is agreed 2 H. VII. 
that the King may, againſt the expreſs proviſion of the Act 23 H. VI. 
diſpenſe with that Act; for that the Act could not bar the King of the 
ſervice of his Subjects, which the law of nature did give unto him. He 
adds, This is reported (unleſs my Lord Coke had a mind to deceive the facceeding 
Fudges, and draw them in to give pernicious opinions) as the ſenſe of all the Judges 


1 England, in King James's time, in the Excheguer-Chamber. Whereas the 


ord Coke, on purpoſe to prevent ſuch an abuſe of his words, ſays in the 


beginning of the Caſe, Sg . 4. I ſhall give no juſt offence to any, 


if I challenge that which of right is due to every Reporter ; that is, to 
<« reduce the ſum and effect of all to ſuch a method, as upon conſideration 
« had of all the arguments, he himſelf thinketh to be fitteſt and cleareſt 
<« for the right underſtanding of the true reaſons and cauſes of the Judg- 
«© ment, and reſolution of the caſe in queſtion.” 1 | 
Upon which it is evident, that if any one of the Judges mentioned this, 
the Lord Cote is a faithſul Reporter; but had he been ſilent as to this mat- 
ter, no man could ſuppoſe, that ſuch a tedious argument as that in Cal- 
vin's caſe was the reſolution in which the Judges concurred in every ex- 
1 Edward Herbert's own eyes might, and ought to have ſatisfied 
him, that the Judges 2 H. VII. gave no determination upon the 23 H. VI. 
nor does the Book ſay, that ſo much as any one perſon ſpoke to that Sta- 
tute, or mentioned the reaſon deviſed in Calvin's caſe ; For that the Af 
could not bar the King of the ſervice of his Subject, which the Law of Nature 
did oive unto him. Nor could Sir Edward chuſe but know the abſurdity 
of that ground : for according to that, all ought to be left in the ſtate of 
nature, as it was before any Law made; ſo that not only any perſon might 
act, tho' prohibited by ſubſequent Laws, but he might act any thing for- 
bid by any poſitive Law; which would make a mad world. And this 
would come of a natural allegiance due to the perſon of a King, without 
reſpe& to the Laws of his Government (a). And the reſolution of the 
Judges in Calvin's caſe is quite contrary to this ſuppoſal; for it is there 
reſolved, That they who were born under King James's allegiance, before 
he had the Crown of England, were aliens here, notwithitanding that 
a 5). 
* — 9 Cote is ſo far from giving any real countenance to ſuch a 
reſolution, as that in Sir Edward Hales's cafe, that he, in concurrence with 
all the Judges of England, 18 expreſs to the contrary ; for in relation to the 
Court of Admiralty, he and the reſt of the Judges declare, 4 inf. f. 135. 
e That the Statutes of 13 R. II. c. 3. 15 . 5. and 2 H. TV. c. IT. 
„ being Statutes declaring.the juriſdiction of the Court of the Admiral, 
<« and wherein all the Subjects of the Realm have interelt, cannot be diſ- 
< penſed with by any zoz tente.“ Nay, he gives another reſolution of 
Judges, tho” noi ſo ſolemn as the former; yet what he ſays is warranted in 
the Books, and the rctolution comes up to our caſe in ter minis, 31n/t. f 154. 
h. words are, Mhen an Act of Parliament is made, that diſabled any 


id. Archb. A5bot's Exceptions te Sibtborp's Serm. Rufſhav. part 1. J. 439 C 442. 
{a} vid Arc P {d} Vid. ſupra, 3 In. F 154. 
J 57. ſpeaking of Lord Haba Judgment, which is always accurate for the reaſon of the Law. 


touching the Grand Quefl. 4. P. 210. t0 214. I /f. J. 58. 5. 


<<. Perſon, or maketh any thing void, or tortious, forthe good of the Church 


| 


2 Jae, H. (636) 


<« or Common: wealth; in that law all the King's Subjects have an intereſt, 
and therefore the King cannot diſpenſe thetewith, no more than with 
© the Common Law.” . ET e 
All the chimerical foundation of ſolemn reſolutions being thus deſtroy'd, 
I need not concern myſelf with the vain, airy ſuperſtructure, which muſt 
vaniſh in ſumo; and inſtead of the Appeal, II bat may he relied upon, if fuch 
refolutions may not? Acc. ante p. 619. I appeal to all mankind, whether our 
ſenſes are not ſufficient Judges againſt theſe accidents, ſubſiſting without 
any ſubject, mere tranſubſtartiation nonſenſe ? Such are reaſons devis'd 
for a reſolution which never was to be ſeen. | | 
But we are told, That beſides the authority of the caſe, we have conſtant 


practice that this Statute has been diſpens'd with ever ſince; and if it were 


ante p. 619. But to this I ſay, x | . 

I. A fatto ad jus non valet argumentum, till there be legal determinations 
on the {ide of the fact. | 

2, The fact cannot be ſhewn, for any Sheriff to have enjoy'd the office 
for more than one year by the ſame patent. 0 

3. However the conſequences would not neceſſarily follow (e); for we 
know, even Laws made by Kings de facto, have always been look'd on as 
binding, and ſo have the admittances to Copy-hold eſtates, made by diſ- 
ſeiſors, and others without title. And tho? I love not to lay any great 
ſtreſs upon precedents of our own time, yet it may ſerve to Sir Eduard; 
and we well know, that notwithſtanding the late illegal choice of Sheriffs 
in the City of London, yet no challenges were allow'd, becauſe they were 
Sheriffs de facto. | 2 12 

That I may not be here unneceſſarily detain'd, with what he ſays to 
real or raced objections ; I ſhall haſten ta his other pretended authorities, 
and ſhall begin with his laſt, as having the moſt immediate reference to the 
caſes above-cited, and which he ſeems to be moſt proud of; and that is 
Serjeant Glanvil's argument, delivered at a conference between the Lords 
and Commons ; wherein he owns, that in ſuch things as are only mala quia 
prohibita, Acc. ante p. 621, under certain forfeitures and penalties ta the 
King, and the Informer, there the King may diſpenſe. This indeed is 
more than appears from any caſe that Sir Edward Herbert has cited,- as I 
have ſhewn above; yet is no more than what the Lord Cote ſaid elſewhere (4), 
immediately after he had denied that power in things made void or tortious, 
for the good of the Church or Commonwealth ; in which, he ſays, all the King's 
Subjects have an Intereſt, and therefore the King cannot diſpenſe therewith, no 
more than with the Common Law. A | 

All that is more, in Serjeant Glanvil, relates only to the nature of thoſe 
Laws which were then inſiſted upon ; if he went further, it could no more 
be an evidence of the opinion of the Houſe of Commons in that point, not 
being the point put to the queſtion, than his quotation out of Calvir's caſe 
is of the opinion of all the Judges. But the firſt part of his ſpeech can- 
not be ſtretch'd farther than mala probibita had formerly been taken, that 
is, in relation to new prerogatives, or at leaſt things wherein the Subjects 
in general have no intereſt veſted in them; and he expreſsly reſtrains it to 
ſuch caſes, wherein his Majeſty, by conferring grace and favour upen ſume, doth 
not do wrong to others; Acc. p. as it is in my Lord Cote above, and in 
Moor (e), where 'tis held, that Statutes which give a prerogative, or re- 
{train the prerogative, may be diſpens d with; but not ſuch as give or diſ- 
poſe of Intereſts, And as to what reſtrains the prerogative, not coming 
within the mala probibita, tho? it falls not under conſideration here; yet 
we may obſerve the difference taken in Lord Hobart (), where a Statute 
is made to eaſe the Sovereign of labour, not to deprive him of power. In 
the firſt caſe the King may diſpenſe, not in the other. 

And I think no Man can doubt but the Statute, 25 Car, II. cap. 2. 
which only requires officers to take the oaths, and teſt, to diſtinguiſh them 
from Papiſts, but diſables them that do not take them within three months, 
veſts an intereſt, not only in ſeveral particular perſons, who may he re- 
verſioners, but in all the Cubjefs in general ; and is of the nature of thoſe 
Statutes inſiſted on in the Petition of Right, and preſs'd for by Serjeant 
Glanwil, Acc. ante p. 621, © Not Laws inflicting penalties in malis probi- 
s bitis; but Laws declarative, or poſitive, conferring, or confirming ipſo facto 
* an inberent Right and intereſt of liberty, and freedom in the Subjects of this 
«© Realm, as their birth-right, and inheritances deſcendable to their heirs and 
© poſterity.” A freedom, I may add, from Pepjh ſlavery and tyranny ; 
Statutes incorporate into the body of the Common Law, over which, with re- 
verence be it. ſpoken, there is no truſt in the King's ſovereign power or preroga- 
tive royal, to enable him to —_— with them, or take from his Subjects that birth- 
right, or inheritance which they have in their liberties, by virtue of the Common 
Law, and of theſe Statutes : I may ſay, this Statute. 

And ſuch a Statute it is, that no man that wiſhes well to the Proteſtant 
Intereſt, not only here, but thro' Chriftendem, would conſent to the abro- 
gating or impairing the force of it; without obtaining ſuch Laws for re- 
ſtoring the ancient conſtitution, both for the choice of Sheriffs and Coun- 
ſellors, among other things, as might more effectually keep out the Booted 
Apoſtles; than any other means, next to the glorious expedition of his 
Highneſs the Prince of Orange; whoſe miraculous ſucceſs are not only 
the ſubject of preſent admiration, but have been plainly forctold in pait 
ages, and will be celebrated in all future. | 

But to return from this ſhort digreſſion: Tis manifeſt that Serjeant 
Glanvil ſpeaks as well of ſuch Laws as are poſitive, as thoſe that are de- 
clarative ; ſuch as confer an inherent Right, as that confirm it; and of 
Statute, as well as common Law, not to be diſpens'd with: io that he is 
manifeſtly on our fide, and ſeems not in the leaſt to have exceeded the 
Lord Cote, where he makes ſo expreſs an exception of our caſe, from that 
diſpenſing power which he allows. By inherent, the Serjeant can mean 
no more, conſidering the import of confer, than actually veſted, and in- 
herent, and inſeparable by any leſs power than that from which it was de- 
rived. Thus in relation to thoſe prerogatives that have been counted 
inherent, and inſcparable in relation to penalties, and the like (g), 
the true meaning can be only, that while they continue, they are 
not to be ſeparated and transferred over to another. Vet no thinking 
65% 7 Rep. f. 27. Vid. Faugh. J. 286. {c}) Vid. Conſid. 

{e} Moor, ſup. F. 714. , Hobart, . 146. Vid. Vaughan 
g/ Vid. Lord Cotes Cap. of Penal-Statutes, 7 Rep. F. 36. 


not ſo, the conſequences would be dreadful, illegal Convicbians, c. Ac. 


man 


” 
x 
- 
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the King's impeding the Execution of them b 


for not taking the Oaths of Supremacy, be, 


(638) 


Man will doubt the Power of a Parliament, in relation even to them; | ſides, the Statute is bately prohibitory, and does not render the Patents 


and if they cannot be receded from in particular, at leaſt they may in 
groſs ; when a King does cedere imperio, of abdicare Regnum, which moſt 
preropgative-caſuiſts (a) own may be, not only by actual Ceſſion from the 


Government, but by Acts amounting to an Abdication, and ſhewing a 


fixed Intention no longer to treat his People as Subjects. Nor perhaps 
could there be.greater Evidence of ſuch Intention, than the diſpenſing at 


a Lump, not barely X Retail to particular Perſons, with thoſe Laws | 


which were made by 
much as they thought human Means could, or at leaſt the Court would 


yield to againſt thoſe real Dangers which were in their immediate Pro- 
ſpect. Nor in all Prebability had this Encloſure been laid waſte, if the 
iſpenſing Judges had not made the firſt Gap. 


As to Sir Edward's ſuppoſed clear Conceſſions of this Power from all 


the Commons of England, 1 H. V. Acc. ante p. 620. they are quite other- 
wiſe than he repreſents them, nor would be concluſive to his Point how- 
ever. | | 

In the firſt, ſays Sir Edward, The Commons pray, that the Statutes 
« for voiding of Aliens out of the Kingdom may be kept and executed; 
<« to which the King agrees, ſaving his Prerogative, that he may diſpenſe 
« with whom he pleaſes; and upon this the Commons anſwered, that 
« their Intent was no other.” | 

But the Recorder ſays, Sauvant a luy ſa prerogative, “ ſaving to him 
« his Prerogative.” hatever that was, they declared they never in- 
tended to injure it. Then it goes on with the Copulative and, which 
adds new Matter, and is diſhoneſtly left out by Sir Edward, Et quil purra 


diſpenſer aveſque crux queux luy plerra, And that he % diſpenſe with | 


« whom he pleaſes,” Which is an additional Grant or Licence to that 
King; but that this ſaving is buta general ſaving of the Prerogative, ap- 
ars by the very next Record, which he cites of the fame Parliament. 

Sir Ediuard's Words are, „ In the ſame Parliament, when the Com- 
„ mons pray, That the Statutes of Proviſors, Statutes of the ſame Na- 
« ture with this in our Caſe (for they were made againſt the Court of 
« Rome's encroaching Juriſdiction in England), I ſay, when they make 
« the like Prayer, that theſe may be put in Execution; being admoniſh- 


« ed by the King's Anſwer in the former Caſe, they themſelves inſert in 


« their very Prayer, a ſaving for this Prerogative of the King's, and then 
« the King agrees to it.” Where he would inſinuate, that this Prero- 
gative of diſpenſing with particular Perſons is there ſaved, when the Re- 
cord is expreſs to the contrary : The Words in Englifh are, 

e Alſo the Commons pray, for the good and Profit of the Realm, that 
ec all the Statutes made againſt Proviſors, in the Times of the moſt noble 
« King, E. III. R. II. H. IV. (4) your Father, whom God be mer- 
e ciful to, may ſtand in their Force, and may be held an executed in all 
« Points ; and that no Protection, nor other Grant, to any Perſon, by 
« our Lord the King, working to the contrary, in forbearance of the 
« Execution of the ſaid Statutes, be allowable or available to any Perſon 
« whatſoever in this Matter. And if any thing be done to the contrary, 
« let it be held for null or void; ſaving all times the Prerogative of the 
« King.” 

Tai anſwers, * Let the Statutes thereof made, be held and 
« kept.” Which is plainly meant according to their Prayer, without 
any Protection, or other 
Grant to any Perſon whatſoever; and if ſuch Grant be, that it ſhall be 
void; Is not this as much as to ſay, (Vid. Acc. ante p. 618.) That no non 
obſtante ſhall make any ſuch Grant good £ Oh, but Sir Edward will tell us, 
That this ſhews that the Parliament thought the King could otherwiſe have d. 
penſed with thoſe Acis. By no Means; it only argues an Abuſe crept in 
(which Matthew Paris ſhews to have been as early as the Time of H. III.) 
and likely to be allowed of by the Judges ; but the Parliament would pre- 
vent even that; and ſurely they would never provide, that a non obftante, 
or Grant to a particular Perſon ſhall be void, if they thought the King 
had a Prerogative to defeat this when he pleaſed : Much leſs, when they 
expreſly pray againſt ſuch an Abuſe, can they be thought to contradict 
themſelves, and in the ſame Breath that they deſire that no Perſon what- 
ever may be diſpenſed with, yet leave the King a Prerogative to diſpenſe 
with whom he pleaſes. The Abſurdity of which Reaſoning he might have 
ſeen in that excellent Speech of Serjeant Glanuil (c), which he himſelf re- 
ceives as the Senſe of the Commons of England, L e in Parliament. 
W herefore the ſaving in both the Records, Acc. ante, p. 621. can be but 
neral ſavings, of ſuch Prerogative as the Kings had, whatever it were ; 
which the Kings, as they began to encroach upon the People, or to be 
jealous of their Encroachments, would have inſerted out of abundant Cau- 
tion, before they would yield to ſeveral Acts. And theſe being Acts of 


Parliament, which could paſs but as the King conſented, the People were 


forced often to gild the Pills with ſuch Savings; but it was othewiſe of 

Judgments in Parliaments to which no Conſent of the King was re- 
uiſite. 

I Farther yet, admit the King had a Prerogative of diſpenſing with parti- 

cular Perſons, both as to Aliens and Proviſions ; yet there could no ge- 


neral Rule be taken from thence, becauſe it would only argue, that the 


fondneſs for Aliens, and fear of diſpleaſing the Court of Rome, had at firſt 
occaſioned the reſerving the Power of eaſing ſome particular Perſons, with- 
out which the King would paſs no Act againſt them. However it was, 
the frequent Complaints of the Commons (d), and Acts made againſt both 
the one and the other, ſhews that thoſe Laws were little regarded or exe- 
cuted, and yet that the King had not a Prerogative allowed him any more 
for particular Perſons, than for all in general. | 

Sir Edward has five other trivial Inſtances of the diſpenſing Power, 
which, however, I ſhall not omit. One is the diſpenſing with the Sta- 
tute, 8 R. II. c. 2. Account, p. 619. which requires, that no Man ſhould 
go Judge of Alſize into his own Country : But for this there is only Practice, 
which has paſſed ſub ſilentio, and ſo could be of no Authority in Law. Be- 


{a} Vid. Grot. de Jure Belli & Pacis. 
propoſed ſhould really happen in the Worl 
Refuge ultimo neceſſitatis praſdio, is not to 


ſuch Attempts of ruining do 1%. fads include a diſclaiming the governing thoſe Perſons as Subjects, 
Chriſtian Subjefion, Ed. 1586. p. 280. I never denied, that the People might preſerve the Foundation, Freedom, 


when they firſt conſented to have a King. 
(b) Rot. Parl. 1 H. V. n. 22. 

Mints's Caſe, Crooke. Car. fol. 597. 
{b} Vis. Rolls Abr. Brook. Fitz. tit. £/79ppe 


frove coup. & puis cet port. brief de tranſ. vers luy de meſme le batie & ill pled. de rien coup. 


{i} Vaughan, f. 358. 4% Vid. 7 Rep. p. 36. {1} Vaugh. p. 24% 
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| 


e united Wiſdom of the Nation to ſecure it, as 


| 


— 


— — 


— 


| 


e) Vid. Serjeant Glanwil's Speech, ante p. 202. 


, Vid. Vaughan's Rep. f. 20. Edes v. Eveſq; d Oxford. ep. f. Nos ; 
/, particularly Statham. Si home ſoit oblige de garder le Pace & puis Scire Facias 11/2 vers lui de ceo quil bat. une que viet & eff 


void if otherwiſe z yet I cannot ſay but an Information would lie, though 


there were a non ob ante in the Caſe. 


The ſecond is of diſpenſing with the Statute 10 Ed. III. cp. 3. Acc. 
ante, p. 619. which provides, That whoever bas a Pardon of Felony, ſhall 
find Sureties for the good Behaviour z of which he ſays, as of the other, That 
it has been conſtantly diſpenſed with ever ſince it was made. But if the Prac- 
tice had been fo, which he does not prove, it would not avail, unleſs it had 
come in queſtion judicially, whether the Pardon would be valid to one 
who had not given, or at leaſt tendered Sureties: Indeed there is a Caſe 
in our Books, where the Court did not require Sureties, becauſe of a par- 
ticular Clauſe in the Pardon diſpenſing; with it: But this was no earlier 
than 16 Car. I. (e) the Judges of which Time paid ſufficient Deference 
to Prerogative ; but that Caſe ſeems to be not only prime impreſſionis, and 
without any Reaſon given, but in effe& condemned by the Reporter, as 
he ſhews that the Court abuſed their Diſcretion, if they had any, in the 
Marter : *T'was the Caſe of Sir Matthew Mints, who appeared to be guilty 


| of ſeveral Miſdemeanors, for which he deſerved to be bound to the good 


Behaviour, committed after the Time to which he was pardoned, 

The third and fourth Inſtances, ſcattered from the reſt, are of diſpen- 
ſing with Pluralities, and Baſtards entering in Prieſts Orders; Acc. ante, 
p. 622. which, if poſſible, will be leſs ſerviceable to him: For, 

1. Such diſpenſations are never granted by the King (J), but by the 
Archbiſhop; and the King only licenſes, or confirms, the Archbiſhop's 
Diſpenſation in unuſual Caſes, | 

2. That the King's Licence or Confirmation in Caſes unwont, as the 


| Statute has it, is of any Force, is owing to the Statute, 25 Hen, VIII. 


cap. 21. ; 

3. Even in uſual Cafes, where the Archbiſhop might diſp:nſe, though 
the King's Confirmation be added, yet unleſs it come in due time, it 
will not prevent a Lapſe incurred upon the Statute 21 Hen. VIII. cop. 13. 
againſt Pluralities; as was adjudged in Digby's Caſe (g), though the Diſ- 
penſation came before Induction. And this comes up fully to one of the 
Points in Sir Edward Hales's Caſe, which our Chief. Juſtice has not been 
ſo fair as in the leaſt to mention to be a Point in the Caſe : Nay, quite 
contrary, he ſuppoſes it to be a Caſe, Acc. ante, p. 623. where a Diſabi- 


lity is annexed as a Penalty, and that Penalty is not to be incurred before legal 


Convittion, and where the King's Diſpenſation makes the Thing aiſþenſed with 
lawful, and conſequently prevents any — or Penalty at al 1 * ting, 
that in the very State of the Caſe, he owns there was a Conviction before 
the Diſpenſation came. So that here was a Diſability actually incurred, 
and that upon Record, as appears in the Pleadings; and while that Re- 
cord remains, there is no falſifying of it, though in fact the Conviction 
were before the three Months given in the Statute to prevent a Diſabi- 
lity (%; and he had no other Means, than either to plead no ſuch Re- 
cord, or to bring his Writ of Error. Wherefore this Diſpenſation comes 
m_ within Digby's Cale, as being too late, ſuppoſing otherwiſe it were 
valid, 

As Sir Edward ſhews that he has read Thomas and Sorrel's Caſe, he 
might have known another Reaſon of theſe two Caſes, viz. () That 
„the King may diſpenſe with a Baſtard to take Holy Orders, or with a 
Clerk to have two Benefices with Cure, which were mala probibita by 
*© the Canon Law, and by the Council of Lateran, not by Act of Par- 
e liament;” which is moſt true, For theſe are mentioned in the Book 
of Hen. VII. before any Act made againſt Pluralities, | 

There is anotker e Bro in that wild Annotation, upon the Caſe of 
Cuſtoms in the 12 Rep. where 'tis ſaid, “ See (Acc. p. 619.) 4 Hen. IV. 
cap. 31: in which 'tis ordained, that no Welſoman be Juſtice, &c. in 
« any Part of Wales, notwithſtanding any Patent to the contrary, with 
„ Clauſe of non obftante licet fit Mallicus: And yet without Queſtion tha 
King may grant with a non «l/tante.” | 

Nor do I queſtion it neither, even before 21 Fac. I. cap. 38. when that 
Statute was repealed, provided the Melſpman uſe not IVelſh Speech ; and this 
by 27 H. VIII. cap. 26. 

But as to theſe three laſt Inſtances, it might be ſaid further, that if they 
were ſtronger than they prove, yet they might fall under the Difference 
received by him from Lord Vaughan, where he ſays, the King may diſ- 
penſe with Laws made pro bono publico complicati, but not with ſuch as were 
made pro bono ſingulorum populi ; in which the Lord Vaughan is not fo ab- 
ſurd, as to mean, that though the King cannot diſpenſe with a Law in 
which any Man in particular is ſo far intereſted, as to be entitled to an 
Action for himſelf alone, yet he may with thoſe in which all the ſubjects 
are intereſted, But his Wa to make him conſiſtent with himſelf, 
muſt be reſtrained to Lord Coke's Senſe upon the Penal Statute, which 
makes this Power to be only where the King, as Head of the Commonwealth, 
is truſted by all the Realm (k) ; in which Senſe he alone is to look after the 
Intereſt of the populus complicatus under him as Head. Thus Lord Vaughan, 
1. Expreſly, (Acc. p. 620.) qualifies it, when he ſays, * They are pro 
& bono populi complicati, as the King in his Diſcretion ſhall think fit to or- 
« ger them for the good of the whole.“ 2. He illuſtrates it by the Ex- 


ample of a Pater-famihas (1); * Whoſe Eſtate, he tells us, may be ſaid 


&« to be pro bono communi of his Family, which yet is but at his Diſcre- 
ec tion and Management of it, and they have no Intereſt in it, but have 
Benefit by it.” 3. Both he and Sir Edward Herbert allow Inſtances, 
where every particular Man is not entitled to his Action, and yet the Sta- 
tutes are owned to be pro bono ſingulirum populi, and not to be diſpenſed 
with; Account, p. 620. and ſuch are Magna Charta, and thoſe other 
Laws mentioned by Serjeant G/anvil and Sir Edward. Acc. p. 620. And 
if ſome Difference can be found between the Intereſt fngulorum populi in 
all thoſe Statutes, and in ours, to uſe his Words, I wiſh any Man 
would ſhew me any ſuch Difference; or elſe we muſt ſay, that not 
only the former Reſolutions, but Lord Vaughan here, as well as 
where I before obſerved, is full againſt him; nay, he is even againſt 


Vid. Falkner's Chriſtian Loyalty, p. 544, 545. ſpeaking of the Pariſian Maſſacre, Sc. But if ever any ſuch ſtrange Cafe as is 
d, I confeſs it would have its great Difficulties. Grotius thinks that, in this utmoſt Extremity, the uſe of ſuch Defence, as a laſt 
be condemned, provided the Care of the common Good be preſerved. And if this be true, it muſt be upon this Ground, that 


and conſequently of being their Prince or King. Vid. Biſhop Bilſon, of 
and Form of their Commonwealth, which they foreprized 


{d) Vid. Dr. PE, 4 againſt Cy, from p. 426. to 451. {e) Sir Mattheay 


(2) 4 Rep. f. 78. b. 
il luy eſtoppera per matter trave la ſuite le Roy, Sc. 80 Brook;'n. 59. 
himſelf. 
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licenſe, limiting the quantity, and that for private uſes G 
.merchandize, as not being againſt the end of the Act. 
caſe all ſubjects bein intereſted, as, Proteſtants, their ſupport and encou- 

Tr: letting Papiſts into the 


Cole, that the ſubjects | 
with, in what is made void or tortious, that is, unlawful, for the | Fm 
of the Church; but Lord Vaughan ſhews (d), that there are mala politica 


ſances in ſpecie. 
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publico, Acc. p. 620. and it was. fo 
Lord Vaughan will have it, that the ſole reaſon why a Statute cannot be 
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himſelf; which L would be lot to think that Lord, Faughon is (a), who 


own, That: the King cannot diſpenſe.in any caſe but with his own rights, and 


. 


noi with the right of any other; which he copfines not to individual perſons, 

_ conſidered ſingly ; for he ſays expreſsly (b), “ the wiſdom of the Parlia- 
©. ment hath made an Ati to reftrain,. pro bona. publice, the importation of 
foreign manufactures, that e of the Realm may apply them 


<« ſelves to the making of the ſaid manufactures for their ſupport. and 
e livelihood, to, grant to one or more. the. importation, of ſuch manufac- 
% ture, without any. limitation, non ob/ante. the ſaid Act, is a Mono- 


not by way of 
herefore in our 


ragement being provided for by the Act, and t | 
Government againſt- the end of it, who. can dqubt but Lord Vaughan 


would have pronounced Sir Edward Hales's diſpenſation void? 3 
And whereas our Judge. pleads in his. excuſe, Account, p. 622. That 


though this Law was made for the intereſt of Religion, the offence is not 


directly againſt Religion, but againſt a politick Conſtitution, tho“ made 


for the intereſt of Religion; he might not only have learnt from Lord 
— ſuch an intereſt as the King cannot diſpenſe 


not to be diſpenſed with, and inſtances in ſome things, which are nui- 


Now, belides what already has been ſhewn, to diſable theſe three laſt 


1 


Inſtances urged by Sir Edward, that they are not pro bono ſingulorum po- 
Puli, as that rule is vindicated from miſapplications, may appear, in that 

neither of them affect all the people in general. As to the Clergymen, 

they can only do injury in their reſpective pariſhes where they are bene- 

ficed, and the l | 

| beſides, can the Clergymen be ſuppoſed much to prejudice the intereſt of 


man in that part of Males where he is an officer; nor 


Religion, being the Pluraliſt cannot ſupply his Cure but by one qualified, 


and the Baſtard might be a good man, and good Preacher. And yet even 
theſe would fall within Lord Yaughar's acceptation of his own rule (e); for 
he ſhews that Jaws made for the benefit of but part of the Kingdom, Arti- 
_ficers and Huſbandmen, cannot be diſpenſed with to any one perſon, to 
' fruſtrate the ends of the Statutes. 5 

I his leads to another flouriſh which he makes with the Lord Yaughan's 


authority, in anſwer to the objection, that the Law was made pro bono 
Pa neceſſary for the publick. Indeed 


diſpenſed with, is not, that the Law was made pro bona publico, becauſe 


all Laws were made for publick good; and yet diſpenſations had been al- 
lowed in ſome, hor was the degree of publick good that which altered the 
_ caſe; yet he ſhews that the extent of it does: 22 


ſeems {till to keep to Lord 
Coke's rule, where the People had entruſted the King with the Law, as 
Head of the complicated body, there the truſt was entirely in him ; but 
when the law extended in intereſt not only to individual perſons, but toa 
conſiderable part of the Nation, much more when to all, in either of 


which caſes the Statute is pro bono ſingulorum populi, in neither of theſe 


can the King diſpenſe. And that the Statute in queſtion is of the largeſt 


extent, appears as the Nation is a Proteſtant Nation, this the religion eſta- 
| blithed by Law, and theſe proviſions neceſſary means to preſerve it; and 
therefore though the Papiſts have no benefit by it, they are not in Law, 


in this reſpect, any part of the people; for people always is taken for 
them that have legal intereſts. Thus when the Statute provides (/) that 
the People of Counties ſhall chooſe their Sheriffs, it relates not to all the 
People in general, but only to Freeholders. 

Secondly, Having thus ſhewn, that thoſe grounds which our Judge pre- 
tends to have gone upon, afford no countenance even to his palliation of 
the Judgment, they will appear much leſs to countenance it as it was de- 
livered ; which to evince, I ſhall here ſet it down iþ/iſimrs verbis, from that 
taithful reporter Mr, Blaney. & 2s 


| 


e poly, and void.“ For this I am ſure, particular perſons are not entitled 
to actions upon their own accounts. Indeed he ſuppoſes the King may 


It was on that memorable day, when, as another mark of his ſincerity, | 


he directed the willing Jury, and concurred in the infamous ſentence 


againſt that excellent Author Mr. Johnſn; when the Jury was gone out, 
the Chief-Juſtice took occaſion to inveigh againſt ſpreading of ſcandalous 
reports about caſes depending in the Court; and to prevent any thing of 
that nature in the caſe of Sir Edward Hales, he thought fit to deliver the 
opinion of the "boy in this manner : 

Chief-Tuftice. In the caſe of G:dwin and Hales, wherein the Defend- 
<« ant pleads a diſpenſation from the King, it is doubted, whether or no 
the King had ſuch a prerogative ? Truly, upon the argument before us, 
it appeared as clear a caſe as ever came before this Court: But becauſe 
men fancy I know not what difficulty, when really there is none, we 
were willing to give ſo much countenance to the queſtion in the caſe, 
as to take the advice of all the Judges in England. They were all aſ- 
<« ſembled at Serjeant's-Inn, and this cale was put them, and the great 
« caſe of the Sheriffs was put; whether the diſpenſation in that caſe were 
legal, becauſe upon that depended the execution of all the Law of the 
Nation? And, I muſt tell you that there were then ten upon the place, 
ce that clearly delivered their opinions, that the caſe of the Sheriffs was 
good Law, and that all the Attainders grounded upon Indictments 
% found by Juries returned by ſuch Sheriffs, were good, and not erro- 
*© neous; and conſequently, that men need not have any fears or ſcruples 
about that matter. And in the next place, they did clearly declare, 
that there was no imaginable difference between that caſe and this, un- 
lets it were, that this were the much clearer caſe of the two, and lia- 
ble to the fewer exceptions. My Brother Powel ſaid, he was inclined 
to be of the ſame opinion, but he would rather have ſome more time to 


(a) Thomas v. Sorrel, ＋ 350. 


: {8} Ib, /. 347. 
ſe) Lord Vaughan, f. 344, 345, 346, 347. I 


A Inſt. ＋ 559. 
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; ce England, to diſpenſe with Penal 


| tenderneſs, and thinks he has been ſcrupulous even to a fault. 


Fo % #70 A 
x. 2 n 
. * n * 
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* conlider of it; but be has ae e Brother Holloway to let us 
* know that he does concur with us. 


«© King cannot diſpenſe in this caſe. LP 
c“ Judge, againſt the opinion of eleven: We were ſatisfied in our own; 


„ judgments before, and having the concurrenc? of eleven out of twelve, 885 
Jeclare the opinion of the Court W be, Þ 


« we think we may very well 
e that the King may diſpenſe. in this caſe ; and the Judges go upon theſe 


„ grounds: W 


K 47 


1. That the Kings of England are ſovereign Princes. 


#- <4 2. That the Laws of England are the King's Laws (g). 


«2, That therefore, tis an Wh hae prerogative in the Kings of 
aws in particular cafes, and upon 


. 4. That of thoſe reaſons, and thoſe neceſſities, the King himſelf is 
& ſole Judge: and then, which is conſequent upon all, 
5. That this is not a truſt inveſted in, or granted to the King by the 
„ people; but the ancient remains of the. ſovereign power, and preroga- 
« tive of the Kings of England, which never yet was taken from them, 
<« nor can be. And therefore ſuch a diſpenſation being pleaded” by the 
«© Defendant in this caſe, and ſuch a diſpenſation appearing upon Record 
© ta come time enough to ſave him from the forfeiture, Judgment 
c“ ought to be given for the Defendant, quod guerens nil capiat per billam.” 
'Tis evident, that theſe propoſitions are very wide from any thing that 
he has, or could have urged from the Books, unleſs where a brand of in- 
famy has been ſet upon the Judges. The examples of which, made in 
ſeveral ages, one would have thought, might have given ſufficient cau- 
tion ; yet indeed, he might have had enough of this kind from thoſe of 
the other Gown, who, I think, are now pretty well aſhamed of theſe 
notions. Whatever power of diſpenſing the King has, the Books ſuppoſe 
it to be entruſted by the people ; but according to this reſolution, itcame 
down from Heaven the Lord knows how. And as he goes upon the ſup- 
poſition of an abſolute ſovereignty in the King (+), inſeparable from his 


«© particular 77 . reaſons. 


perſon, as ſuch will have it, unleſs that be granted, all that he builds upon 
it are but caſtles in the air: for this we are to have recourſe to our conſti- 


tution, to ſee what that power in the Prince is; which the great Forteſcu⸗ 
ſays, is, 4 populo effluxa, ** derived from the people.“ But for that we 
have no occaſion, from any ſo much as pretended proof of his aſſertions; 
nor can any be offered but from the reſolution of the infamous Ship- 
money Judges, which ſeems to run parallel to this, but is indeed far 
ſhort of it: for though they made the King the ſole Judge of the King- 


1 Cur. 0 t eſe eleven Judges, there is 7 
« one diflenter, Brother Street, who = continues his opinion, that the 
ut that's the opinion of one fingle 


dom's neceflity, yet they ſuppoſed it to be at a time when there was a real 


danger to be prevented by the exerciſe of this Judgment; whereas here it 


is abuſed to the bringing in what the Parliament laboured to prevent. 
But I muſt obſerve, vide Account, p. 623. 1. 'T hat whereas Sir Edward 
Herbert owns the diſpenſing power to be of dark learning, and that 


it is very fit it ſhould receive ſome light frem a determination in Parliament, 


that Judges may judge, Ly more certain rules, which Acts of Parliament the King 
may, and which he may not diſpenſe with. Grant his premiſſes, and there 


can be no darkneſs in it; for the power will extend to all caſes, as far as 


the legiſlative does; and that he has determined poſitively in this point, 


Account, þ. 61 
be diſpenſible by the King. Nay, if he might diſpenſe with every lum 


probibrtum, that is not malum in ſe, without ſuch qualification as F have. 


ſhewn ought to be, it would go farther, even as far as God's power fi), 
who never diſpenſes with more than his own poſitive Laws, not ſuch as 
are founded upon eternal reaſons : and thus the poſitive Laws of God 
and Man would be ſubject to the pleaſure of the Prince. 2. He has 
taken it out of the power of the Parliament to ſettle the bounds of this 
extravagant power: for, what he aſcribes, he ſays, never was taken 
from the Crown, nor can be; becauſe, forſooth, *trs the ancient remains of 
the ſovereign prwer and prerogative of the Kings of England. Wherein by 
the way, there is an implication contrary to what he would infer ; for 
this implies, that *tis but the remains of a power diminiſhed and impaired. 
3. His printed and parol reſolutions are not only very different, as is ob- 
vious by the compariſon, but very contrary: Account, p. 623. One ſays, 


{ *tis a dark learning; the other, the caſe 1s as clear as ever came before 


the Court. 

Thirdly, Tho' his inſincerity is ſufficiently evident from every part of 
his defence, yet it may not be unprofitable for the Publick, that he ſhould 
be followed to thoſe inſtances in which he glories ; for which, 'tis not 
enough for him to ſhew ſome one Act wherein he is ſingular, if he fol- 
lows the multitude to fin in others, even of the ſame kind ; which if he 
does, he can no more acquit himſelf of Perjury and breach of Truft, 
Account, p. 616. than the reſt of the tainted herd. | 

In matters of blood, Account, p. 621. he affects the reputation of great 
For, ſays 
he, in ſome caſes upon Statutes, that had been adjudged Felony by wiſer = 
better Fudges than myſelf, and it was highly for the King's ſervice that it ſhould 
be fo, yet I would never give judgment of death, becauſe I could not ſatisfy my 
conſcience, that thoſe Statutes were now in force, It is a fault, it ſeems, not 
to give judgment againſt his conſcience, when the narrow intereſt of the 
Court exacts it, and other Judges, influenced from thence, would coun- 
tenance it: But we may obſerve, that thoſe Statutes concerning Sol- 
diers (H, of which he is to be underſtood, not only give no warrant for 
ſuch judgment, as is obvious to the meaneſt capacity; but if they could 
admit of any queſtion, the unbiaſſed Judgment of the then Recorder of 
London, Sir John Holt, ought to outweigh the whole Bench. 

But I wiſh our Chief- Juſtice could as well acquit himſelf in the caſe of 
Lord Brandon. T he father's heroic merits of the Crown, too great to be re- 
warded ; and the ſon's hereditary valour, dangerous to thoſe who had reaſon 


| to fear brave ſpirits, occaſioned the rigorous proſecution of both. The 


{c}) Vaugh. J. 346. d Vide Lord Vaughan, J. 339, 340- 


So Sibthorp, Ruſhworth, vol. 1. p. 422. 


15% Vid. Cafe of Reſſ dance, p. 200. See there ſuch a Sovereignty as makes Laws (8 i is ; 
gh. ” - „can repeal and diſpenſe with them. Forteſcue, p. 32. Ad tutelam namque legis ſubditorum, 
ac eorum col porun & bonorum rex hujuſmodi erectus , & ad hanc poteſtatem a populo Muxam ipſe habet quo ei non licet poteſtate 4 1 populo domminare. See this condemned 


13 & 14 Car, II. cap. 29. Vid. Ruſhworth, part 2. fol. 608. 


non fit. 
4% The caſt Crook, Car. 15. & Hutton 134. is of one preſt to ſerve beyond Sea. 


father 


. when he makes all things, not forbid by God's Law, to 


. 


% Vid. Orot. de Jure Belli & Pacis, I. 1. c. 1. Sicut ut bis duo non fint quatuor, ne a Deo guide m effici poteft ; ita ne hoc quidem ut quod intrinfecs ratione malum eft malum 
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fathef'was obliged to change his foil, till it might become more equal, not 


_ unmindful of our Saviour's advice, or rather precept, Iden perſecuted in 


ane Country, to nts another z that tho* he contemned Death, he might 


per provoke ir; The for falling inte heir Rande; boch his life and ho- 


nour,” which the ſevereſt trials àpproved to be moſt valued by him, were 
deſigned" for a ſacrifice. In ſubſerviency to which, dur Chief-Juſtice di- 
recen the willing Jury to find him guilty of high treaſon, chiefly upon 
a ſuppoſed confpiracy to ſeize the Caſtle of Chefer ; which; if true, were 


bt felony by a Statute (a), as to that part, yet in force, and fo could be 


no Evidence of treaſon. Nor would he ſuffer the fact to be found ſpeci- 


ally, tho? he pretended not to anſwer the Caſes and Records, which were 


cited to ſhew, that the matter alledged could not be treaſon : nor did the 
then Sollieitor undertake the taſk, notwithſtanding that ſhew of reaſon- 


ing, with which he laboured to ſet aſide the authority of Lord Cole (6), 


pleading exprefly and unanſwerably for that injured Hero, (of whom the 
Age was not worthy) the Lord RC“. 
£ Nos was the proof in Lord Brandon's caſe leſs defeQive than the mat - 


rer; for beſides the ſcandalous $8-xton, who ſwore to deſigns againſt another 


_— there was but one witneſs in the eye of the law: he indeed is fo far 
legal, as that he might be heard, being an Approver (c); but no way cre- 
ible, conſidering how far he had been drawn with his fetters about his 
ing under an-outlawry for High- Treaſon, unreverſed : For though the exe- 
ecution of that Judgment (for ſo in law it is) was pardoned by the King, 
the crime was by no means purged, to ſet him right as to fame; which 
though the Counſel offered to make good, they were not ſuffered to ſpeak 


tc it and yet the point is very (e) clear by ancient authorities, and con- 


Armed by later, without any thing really to the contrary. Nay, farther, 
beſides all theſe things, another matter was urged in arreſt of 
Judgment, upon which Judgment had (/) formerly been arreſted ; yet, 
without enquiring whether the fact were true, or the Book law, that, 
with the reſt, was over- ruled, to come at the life of a perſon obnoxious 
to the Government, as ſome called themſelves. Such was Sir Edward's 
ow ſcrupulouſneſs and tenderneſs where the life of man was con- 
cerned, . | | 
He adds a ſcruple in a eaſe before himſelf, and the other Uſurpers of the 
High- commiſſion-Court; but his ſingularity therein can be no excuſe for 
his acting at all upon a-commiſſion apparently againſt the Statute ; which 
took away not only the power of fining and impriſoning, which that Court 
iHegally pretended to, but the ſpiritual authority which it really had: and 
ſuch a commiſſion it was, as never received countenance till the Act (g) 
long ſince repealed ; which not only made H. VIII. Head of the Church, 
but gave him er, which he afterwards delegated to Lord Cromwel!, 
(V. 3x H. VIII. c. 10.) to redreſs all errors, hereſies and abuſes, by ſpi- 
ritual authority, | 

: Feurthly, I ſuppoſe it is by this time pretty evident, that Sir Edward's 
crime will admit of no extenuation; but the aggravations are many, it 
appearing, - OP | 

1. That he (Acc. p. 623.) and his brethren were the inventors of this 
diſpenſing Power, in ſuch extent as he contends for in the Print; but 
much more in his real reſolution. 

2. That the error (V. ib.) was an error in that ſingle caſe, but of 
large and miſchievous conſequences : and if the King could diſpenſe with 
that Statute upon the reaſons given, and circumſtances appearing in Sir 
Edaw. Hales's cafe, others may well conclude from thence, that therefore 
he has a power to diſpenſe with all other Statutes, even ſuch as confer or 
veſt in any of the ſubjects any manner of intereſt whatſoever, in their lives, 
liberties, and eſtates, Acc. p. 623. And there being a conviction, and 
conſequently a diſability actually incurred before the diſpenſation, there- 
fore, by reaſon of this caſe, the King may diſpenſe with ſuch Statutes 
where a precedent diſability is actually laid upon a man, as there is upon 
the Members of both Houſes, till they have taken the oaths and teſts pre- 
ſeribed. Theſe are not conſequences which may flow from the heated 
imaginations of angry men, but ſuch as have warrant and foundation from 
their Judgment, ; | 

- 2. His fo far undervaluing the wiſdom of the Nation, as to make the 
benefit of a law againſt the undue continuance of Sheriffs, equal, nay, 

beyond what they could deviſe for the ſecurity of their religion ; or ra- 
ther, ſo to undervalue the holy religion, which I think he yet profeſſes, 
when however it would not come up to the point, according to the differ- 
ences . which himſelf receives. Acc. p. 618. ſpeaking of the Statute 
23 H. VI. c. 1. He ſays, * The recital in the preamble, and the whole pur- 
view, if compared with our Statute of 25 Car. II. c. 2. equals it in every 
particular, and in ſome goes beyond it: For the miſchiefs recited in this 
© Jatter-Statute are only in theſe words, For preventing dangers which 
% may happen from Popiſh Recuſants, and quieting the minds of his Ma- 
<< jeſty's good ſubjects: The other, . For preventing the importable da- 
«« mage of the King and his People, by perjury, manſlaughter, and great 
% oppreſſion. Then he pores on to the purview, expreſs againſt non ob- 


fante's, and ls a diſability : but, according to his uſual haſte, he 


ſays not here to make the compariſon, but haſtens to his ſham reſolution, 
at has been ſufficiently evinced already. The queſtions here will be, 1. 
Whether thee miſchiefs intended to be prevented are equal in both ? 2. Ad- 
mit they were equal in degree, whether they are in extent? Which if they 


(a) Vid. 14 Eliz. c. 1. Raſtal. f. 471. 


: heels, even to (d) contradict himſelf. The other by no means legal, be- 


Fir tot taking the Oaths of Supreniacy, &c. 
| 


odds; as if Popery wanted an Epithet to repreſent it to Proteſtants, for 


— 


| 


$ 
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are not, ſtill the reſolution, if real, will fail him; according to the dif- 
ee which he himſelf receives, of pro bono populi complicati, and ſingu- 
orum populi. 0 5 
1. e the firſt, I ſuppoſe he thinks the Epithet importable gives the 


what they ought tô do their utmoſt to prevent; as if it did not carry in 
the belly of it perjuries, manſlaughters, and great oppreſſtons, by whole- 
ſale z or that miſchiefs more remote and accidental, as the continuance of 
Sheriffs, may habituate to corruption, and that occaſion the other fatal 


train, could equal the more immediate and certain conſequences, unleſs 


by good. laws prevented, of French converſions, proceeding from fixed 
principles. But then to give rr to fruſtrate this neceſſary law, at 
a time when the Papiſts had a 


the Law and his Court by way of eminence, that is, the great Council, or 
Parliament; are above him ( b). ä | 

2. As this proves the intereſt of the ſubject in the law about Sheriffs, 
to be neither equal, nor ſo immediate as in our Statute, there needs not 
many words to ſhew the difference of the extent: The peace only of par- 
ticular Counties, and that by ſmall inſenfible degrees, is there concerned. 


Nay, admit the King had this power, and ſhould ſo violate that truſt which 


Sir Edward will have to be repoſed in him, (Acc. p. 620.) as to extend it 
to all Counties, where he puts in the Sheriffs, yet this could not affect 
all the People; becauſe there might be a retreat to London, Middleſex, and 
Weſtmoreland ; in neither of which has it been pretended that the ing had 


ſuch a power, till the late violence of ſome, and treachery of others, gave 


that unhappy inlet of perjury, manſlaughter, I may ſay murder and op- 
preſſion ; before which, L 

3- But what can excuſe our Chief Juſtice's ſo apparent falſifying both 
Records and Law-books? Or if not, at leaſt, his ſhameful] negligence in 
not going to the fountain-heads, but ſetting up the recitals of caſes againſt 
the caſes themſelves; and the extrajudicial opinions or arguments of 
Judges, nay the very annotations of Reporters, foreign to any matter. in 
cation, againſt ſolemn reſolutions ; which, either wilful falſifications or 
criminal negligence has occaſioned the anſwering objections with a caſe 
which never had a reſolution, but what he and his brethren gave, when it 
was brought in by head and ſhoulders, only to be a leading caſe to this. 

4. He could not but know, that the caſe was faintly argued againſt Sir 
Edward Hales ; either he, or the late Empſon and Dudley, having given the 
fees on both ſides : wherefore 'twas comical for the Chief- Juſtice to ſay, 
that the Caſe appeared clear upon the argument. I am ſure he is inexcuſable, 
that when cauſes of leſs conſequence, and of lefs dark learning uſed to be 
argued twice at leaſt; this was but once: And the learned Mr. Wallop, 


who could have ſet it in the trueſt light; was refuſed to be heard to it, 


though he required it. . 
5. Our Chief-Juſtice might eaſily have found, that the 1 of non 
ob/lante's was within time of memory, which would not enough to 


entitle the King to a prerogative : For as tis in Plowden, every prerogative 


contains a preſcription, for it reſts in uſage (i); that is, ſuch as are not 
derived from known Grants of the People. And he might have learnt 
from that great man, whom he would fain draw to his fide, That Prece- 
dents are uſeful to decide Qusſtions; but in ſuch Caſes as theſe, which depend 


upon fundamental principles, from which demonſtrations may br drawn; millions 


of Precedents are to no purpoſe (N). | | 

Time of legal memory is well known to extend to the Reign of R. I. (/) 
And though non ob/tante's, as I obſerved before, are complained of within 
that time, as early as 35 H. III. yet that diligent and faithful ſearcher 
into antiquity, Mr. Prynne, ſhews, That they were then made uſe of, only 
to revoke ſome indiſcreet grants or privileges, but not to elude, ſubvert, 
or diſpenſe with any penal Laws, or Acts of Parliament, till they were 
introduced by religious perſons, after the Statute of Mortmain, 7 E. I. to 
elude and fruſtrate the Act. And if this be true, I am ſure thus far there 
is no colour forthe late reſolution ; for they might have ſeen in Lord Vaughan 


f- 350. that the King in that caſe diſpenſes only with his own right, 


and concludes not the mean Lords. 
Though ſucceflive reſolutions of Judges are but evidences of the law, 


and ſueh as are to be examined and rectified by the conſtitution and fun- 


damental maxims of the inherent rights and liberties of a free-born People ; 
yet if Sir Edward had had the diligence to read what might have occurred 
on this ſubject, or the honeſty to hear it from others, he might have known, 
that it is far from being a ſettled point, that the King might diſpenſe with 


particular perſons, as to whatever is not prohibited by the law of God; 


and that his diſpenſation makes the thing prohibited lawful to be done by 
him that has it (m). The farther we look back ſince this power has come 
in queſtion, the leſs does it ſeem allowed. ; 

Edward III. (n) with the aſſent of that Council, which, as I obſerved 
before, was choſen in Parliament, had granted to merchants-denizens, for 
a time, the ſame liberty about ſtaple commodities which merchants-aliens 
had: though this was not by the King alone, and for the benefit of natives, 
yet the merchants, fearing that _ might be impeached in time to come 
for their merchandize, which they fo had _Y virtue of ſuch grants, 
foraſmuch as they were made out of Parliament, for their ſurety, obtained 
a ratification and confirmation in Parliament, 


% L. Ruffel's Trial, E 57. Sol. © To conſpire to levy War is an Overt-A to teſtify the deſign of the death of the King; and the error of my Lord Coke has poſſibly 
© miſled my Lord.” This he goes to refute by the caſes of Story and Lord Cobham, which were not of levying War within the Kingdom, and beſides were expreſſed by 
the Overt-A of Writing. Vid. 3 Inft. f. 14. Hales's Pleas of the Crown, p. 13. Dyer, f. 298. b. Saunderſon's Hiſt. of K. James, . 283. 

ue Lib. Az. 27. pl. 20. Of an Approver ſhared, ſays, I! ne dui vaſes ſans eftre duement purge, car tout ſont en male. WEE 

{d) At Lord Ruſels Trial, I am not certain whether I did hear ſomething about a Declaration, Cc. Trial. f. 39. At Mr. Corniſb s, contra. 3 | 

ſe That ſuch are not proli & legales, for Witneſſes or Juries, wid. 2. Bulft. f. 144. alias 154. x Brownlow. p. 34. part 2. 47. Rolls Ab. tit. Chal. 657- Brook tit. Teſmoins, 
penult. Fita ber. tit. Proceſs, 208. Dyer, f. 34. a. Owen, J. 22. Caſtlemain's Trial, f. S. 11 H. IV. 41. b. Godbolt 288. Forteſcue, p. 60. b. Fleta, lib. 4. c. 8. Bracton de Corona, 
cap. 3. p. 118. b. Roll's Ab. tit. Prer, f. 222. Vid. de eodem Baluzium, tom. 1. f. 887. 2. 362. 


{f)} Arundel's Caſe, 6 Rep, f. 14. (8) 26H. VIII. c. 1. repealed 1 & 2 P. & A. 


{hb} Braflon, I. 2. c. 16. Rex habet Superigrem, Deum S. item legem per quam ſuctus eft Rex, item Curiam ſuam, viz. Comites, Barones, qui Comites dix untur quafe ſocii, &6, 
Fleta, J. I. c. 17. p. 17. 2. has Superiores. Which avoids the Cavil in the Royal! Apol. ed. Anno 1684. p. 36. ſuppoſed to be Dr. Aſbton s. | 


i Ploæuden of Mines, J. 322. 10. 


, Vaughan. f. 419. Nota, This was in a Caſe of leſs conſequence, the ſending Proceſs into Wales. 


{!} Brook” Preſcrip. n. 6. Stat. Weſt. 1. 3 E. I. c. 39. Stat. de quo Warranto, 18 E. I. Prynne's Animad, f. 133. . | 5 
{m} vid. cent. Dr. Brady's Compleat Hiſt. dedicated to King James II. Pref, All the Liberties and Priviteges the People can pretend to, were the Grants and Conceſſions 
of the Kings of this Nation, and were derived from the Crown: Founded upon his ſuppoſed Proofs, that . I. obtained this land by conqueſt, and governed it accordingly. 


Vid. Brady's firſt book, p. 23. in marg. refuted in Jus Anglorum. 
{an} V. Roll's abr. tit. Prer. f. 180. 34 E. III. c. 21. 


4 N But 


a King of their own ſuperſtition to head them, 
is to make the King as much above the law as out ancient Lawyers tell us, 


ondon was a perfect Goſhen in an Egyptian King- 
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of the Domi- 
| rd Coke, where 
he is againſt, as well as where he ſeems to favour him, he ought to have 
obſerved, 3 5 F186. that one 4yons, a merchant, and Lord Latimer, 


the Dominion of the King of Spain (b), they were no 
nion of Spain. And if Sir Edward ot taken notice of 


were ſentenced in Parliament, for procuring of Licences and Diſpenſati- 
ons for tranſporting of wool. And this they-laid to the deſtruction of the 


ſtaple, and of the, money of Calais, to the great * of 1 
entence is remitted 


Realm (c]. Indeed the year aſter the Lord Lativier's e is re 
at the requeſt of the Commons, alledging that the charge againſt him was 
not true, not for defect of matter; 51 E. III. n, 75, 80 that here is a 
Judgment of the Houſe of Lords in point, againſt one of thoſe very 
caſes z upon which Court- Judges have ſince founded their diſtinction of 
malum probibitum, and. malum in ſe: Acc, p. 617. And it is an eaſy thing 
to know which ought to turn the ſcale. 5 Oo 
After this, 37 H. K 4. it came to be a 28 before all the 
in the Exchequer-Ghamber, Whether this offence, being pardoned, 
(which that the King might do after it was committed, has not been diſ- 
puted) the pardon, before an information brought, would defeat the in- 
former of his ſhare ? There the Court held, That if the ſuit were the par- 


ty's, the pardon ſhould not bar him ; But the ſole queſtion was, Whether 


the party was entitled to any ſuit, being the advantage was given to the 


diſcoverer, which he might have by a ſuggeſtion in the E£xchegutr, but the 
Statute gives no action 0% ? However, this received no determination at. 


that time. K ee . 5 85 
But if the queſtion had then been of a diſpenſation, and whether that 
would bar the Informer's action given by Statute, can any man doubt but 
that they would have adjudged it could not; when, notwithſtanding a 
pardon, and that an caſe where an action was not expreſly given? Yet it 
was ſo doubtſul, that they would not determine againſt the Informer. But 
that the diſpenſation would not have availed with them; or at leaſt, they 
would not have looked upon it to authorize what was prohibited by any 
Statute, appears from other paſſages there: as where it is ſaid (e), That 
in a recognizance of the peace, (which is not confined to one entered into 
at the requeſt of a ſubjet) the King cannot pardon or releaſe, till the 
peace is broken. And where a man ought to repair a bridge, the King 
can pardon only for the fine due to himſelf : But however the party ſha 
> obliged to repair the bridge, becauſe this is to the damage of all the 
eople. And to the ſame purpoſe is that 3 H. VII. ( that though the 
King may pardon, or free from a pecuniary mulct before the occaſion hap- 
pen, yet he cannot pardon or diſcharge the treſpaſs itſelf ; an inſtance is 
iven in voluntary eſcapes. So far were my from believing that the 
| + oy in remitting the 2 mul&, could make the thing lawful : 
Nor could this in 4 leaſt be inferred from the other, becauſe, however, 
an Act may be made void or tortious. Indeed in the Reign of K. III. 
2 K. III. J. 12.) whoſe character blemiſhes the Judgments of his time; 
it was held by all the Judges in the Exchequer-Chamber, that the King 
might licenſe the ſhipping of wool elſewhere than at the ſtaple; yet even 
they were not, of opinion that the licence made the thing 
then the diſcoverer could not have had his ſhare, which they agreed that 
he ought to have, and ſo the licence was only as far as it concerned the 
King. They alſo ſettled the other point, which before was a doubt (g), 
Shak a pardon before an information brought, would defeat the informer. 
ut then the authority of the firſt point is ſuſpended by a doubt remain- 
ing before all the Judges, afterwards aſſembled upon a re-hearing of this 
cauſe, in a more ſettled time. Indeed they agreed the other, of an in- 
formation after a pardon; but hitherto there is no manner of proof of 
any caſe, wherein the King by his diſpenſation could diſcharge the pe- 
nalty given not only to himſelf, but alſo to an Informer, who has his 
action given by Statute. But for this we mult take a leap downwards, as 
far as 13 Fac. I. which we may balance with the 7th of his Reign, when 
it is held by Lord Coke, 3 In. 154. that where a Statute concerns the 
benefit of the King alone, he may diſpenſe with it by a nen eb/ante : And 
by the Court, That where it concerns uhe benefit of the ſabjec, the King cannot 
diſpenſe. Rallis Ab. tit. Prer. f. 179. | 
7. Whereas our Chief- Juſtice thinks, that a Statute's providing againſt 
1 obflante's, ſhews that the King could otherwiſe have diſpenſed with the 
A4 by a nan afHante, Acc. p. 618. it is not only unconcluding, becauſe it 
might be no more than an argument of an abuſe of the law; but turns 
very ſtrong againſt him: For, admit the reſolution of the Judges, 
2 H. VII. were as he contends, yet he, who makes ſo much of a con- 
ceflion of the Commons of England, 
when he thinks it of his ſide, ought ſurely to yield, that the Judgment of 
King, Lords and Commons, is of ee authority. Wherefore, 
when not only one, but feveral Parliaments provide, that all nn ob/tante's 
ſhall be void, is it not plain that their Judgment was, that ſuch non ob- 
ftante's could not be ſet up by any reſolution of Judges? And for this we 
have the Judgment of King, Lords and Commons, and that of but late 
days, That even where a Grant is made to the King, where 'twill be ſaid 
he is ſolely entruſted for the publick good, yet it may be out of his 
power to defeat it by a nen obſlante. This appears by the Statute 
19 Car, II. c. 8. (5) which provides, That ne Letters Patent granted to any 


perſon, of exemptions from ſubſidies, &. ſhall free them from the charges of 
{a) Nota, This is one of the Caſes mentioned by Fineux ante. 


35. The Trial of Sir Edward Hales, & e. 


| anj fin remedy that A, dull all nos obitanits's is Letters Patents, made, 


though, as Sir Edward Herbert pleaſantly f 


— 


lawful, for 


— — 


aſſembled in Parliament, Acc. p. 621. 
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or tn be mad i bar of any A or Ad of Parliament, for the ſupply or %. 
ante of his Majeſty; * thereby declared to 22 2 bs RS: 
And even where Statutes have not expreſly provide again non obflante's, 
though the Stiitiites were ſuch, as reſtrain what many take to be the King's + 
pretogative z. yet if we feceive the ſenſe of Lords and Commons, the Ki 
has no prerogative warranting non ob/ante's to them, as appears by the ar- 
ticles againſt King Richard the Second (i); one of which is, For that the 
King, _— the Laws and Wills of the Fuftices, ſuffered Sheriffs is con- 
tinue longer than one Year, &c. $4 8 e'; oak | 
This were enough to ſet. aſide all pretences taken from Calvins caſe, 
ſts, Acc. p. 619. it were 
reſolved there, That that was reſolved 2 H. which was never men- 
tioned till after the reſolution. Here is the authority of Lords and Com- 


mons in competition with that of 3 Judges: And (Acc. p. 621.) 


if the conceſſions of the Commons, alone aſſembled in Parliament, are of 
weight with him, I know not why their denials ought not as well to be 
urged againſt him; which if we may do, not only the fictions and looſe 
reaſonipgs in Calvin's caſe (4), but the main reſolution there, may he* 
juſtly called mere Court-law. Such I am ſure it is, that the honeſt Houſe 
of Commons, 4 Fac. I. (/) would not bear it: and any one that reads che 
arguinents of ok learned men who managed the conference with the 
Lords upon the queſtion of the union of the two Kingdoms, may eaſily 
ſee how inexcuſable the Judges of that time were; to proceed to the Judg-. 
ment in Calvin's caſe, after they had been ſq enlightened. Nor could they 


but know, that the then Parliament was broke up; becauſe they were 


not ſo complying as the Judges ſhewed themſelves both then and after- 
wards. But they ſecured their cuſhions by it, while Sir John Bennet (m), 
father of the preſent Lord Aen. loſt his in the Prerogative- Court, 
and had a ſwinging fine impoſed upon him into the bargain, ſeveral years 
after, upon pretence of extortion ; but as I am well informed, the real 
ground, was, his diſreliſhing Speech in Parliament upon this ſubject. Tis 
well known, ſome Princes uſed to have good memories that way, Manet 
a TY IRE . 1 8 5 ; 
8. Non ob/lante's having no other foundation than in the encroachments 
of Princes, and ſervility of Judges, eſpecially if we except caſes concern- 
ing the King alone; they ought not to be ſtrained to any new cafe. The 
advice of Bracton (n) will rif up in judgment againſt ſuch men, who 
tells them, ¶ ſuch things never happened befares and the Fudgment is with- 
out light from former Caſes and difficult, it be adjourned to the Great 
Court. According to which, adjouraments to enſuing Parliaments 
have been frequent in former days, when there were more- learned 


. Judges; and that as often for the weightineſs of the matter, as intri- 


cacy of the points, | 
9. But for the cloſing aggravation, Acc. p. 622. whereas our Chief- 
Juſtice denies all indirect means for procuring opinions, and ſtands upon 


his innocence, challenging the world to lay any thing of that kind to his 


charge; I think, by this time, few will the leſs ſuſpect him, becauſe of 
his aſſurance: if either threats or ſollicitations can be proved upon him, 
the world will judge either of them indirect means; and I am much miſ- 
informed, if both cannot be juſtly charged. 

If after all, he can excuſe himſelf without —_— infallibility, 
Acc. p. 623. and making aſſeverations of keeping to the clear dictates of 


| his conſcience, I muſt ſay, Judges in former ages have had hard luck, 


and been made examples to little purpoſe, King Ai/fred would loſe the 
reputation of his Juſtice, in hanging above thirty Judges (o); and Par- 
liaments have been very barbarous to proceed againſt others as traitors, 
who yet, either were ſo ingenuous to confeſs their faults, or, at leaſt, not 
ſo provoking as to juſtify them. | | 

t is well known in ſtory (p), that ſix Judges, and two of the King's 
Counſel at law, ſuffered for treaſon, upon a Parliamentary proſecution, 
11 X. II. for delivering their opinions, That they were to be punifbed as 
traitors, who hindered the King from exerciſing his Sovereignty and Preragative 
over a Statute, and an Ordinance and Commiſſion made in the foregoing Parlia- 
ment (q). The] ſubſtance of their crime lay in aſcribing to the King a 
power to defeat the proviſions of the Parliament for the ſafety of the Na- 
tion; and-is a direct precedent, at which our Judges ought to tremble. 
Nor can it avail them, that the expreſs words of the Statute 25 E. III. 
c. 2, do not condemn them, ſince that Act tranſmits common-law trea- 
ſons to the Judgment of Parliament: and the Statute 1 Mar. c. 1. leaves 
that power untouched. And who can doubt but ſuch a reſolution, and 
that juſtified in print, and publiſhed to the world, is an overt- act of trea- 
ſon, as it tends to the ſubverting the fundamental rights of Parliaments : 
Nor can they have any colour for aſking, with the Lord Strafford, M bere 
is the Buoy? when they ſee ſo many ſhipwrecks to admoniſh them. 

Nor ought Sir Edward to wonder at a treaſon againſt the Government, 
though not directly againſt the perſon of the King, his relatives, officers, 
or his coin; nor yet an actual leyying of war within his Kingdom, or ad- 
hering to his enemies (r); for he may find among the Articles againſt 
the Lord Azmbelton, and others, exhibited Anno 1641, by his father, then 
Attorney-General, : | 

%% That they have traitorouſly endeavoured to ſubvert the very Rights 
«© and Beings of Parliaments.” | 

But ſince Sir Edward pleads conſcience for what he did, Acc. p. 623, 
and might have urged the authority of ſpiritual guides, who would make 
the ſcripture-notion of higher powers a ſufficient warrant for ſuch a Judg- 
ment; I ſhall conclude with the good Queen Elizabeth's doctrine of the 
famous Bilſon, afterwards Biſhop of Vincheſter (5). 


{b) Vid. 3 Jac. c. 6. forbidding Trade to the Dominions of Spain. {c}) Rot. Parl. 50 Z. III. 3. 17, 24, 28. 


{d) This is not rightly abridged by Brook, tit. Charter de Pardon, n. 24. 37 H. VI. . 5. adjournatur. 
e) 37 H. VI. 46. V. 5 E. IV. ＋ 34. a. Where aStatute concerns only the King himſelf, which the King may chuſe to uſe at his Will, ec. 


"(F) 3 H. VII. F. 15. b. Chief-Juſtice Hwfſey citing Forteſcue. 
{i} Vid. the Stat. barely prohibitory. 28 E. III. c. 7. 
{1} Moor, a. f. 790 to 805. Im Vid. his Cenſure. 4 Inf. f. 336. 
{n) 2 I. V 408. l. 1. c. 2. Si autem talia nunguam prius evenerint, 


iam. Vid. 1 


g 1 H. VII. F. 2. b. & 3. a. 
& 12 E. III. c. 9. V. Knighton, 


III. 7. b. 33 H. VI. 18. a. C un Ad de Parlement & nos volumus ęſtre 


45 According to Keble, c. 7. but not printed there. 
See them cenſured in Vaugban, ,. 227, 285, 401. 


G obſcurum & 2 * eorum judicium, tune ponantur judicia is reſpectum uſque ad Magnam Cu- 


avis devant que nous adnullamus aſcun ad fait en le Parlement, & peradventure 


- 


a 


le matter doit attender juſque ad prochein Parlement. | 
{o) Vid. Mirreur, a.p. 296, to 300. (p) Treſjlian, Bealknappe. V. ol. 1. p. 1. (q) Knighton, J. 51 6b. f. 2695. Regaliam. Ib. f. 2694- 


{r) Vid. Glanvit, p. 1. Crimen leſs Majeſtatis, uf de nece wel ſeditione perſonas Doinini Regis vel Regnin Bude . ed. Anno 1643. P. 35. V. Dugdale's Chron. Ser. B 
4 s} Bilſon of Chriſtian Subjedion, Pp. 380. | | : tc 
g Go 7 /e 
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err dtdaid'd of God, v understand hot only 
4 Princes, but all politick States and Regim 


5 | z lome where the 
_ « People, ſome where the Nobles have the lame intereſt to the ſword 


chat Princes have in their Kingdoms: And in Kingdoms where Princes | 


Ld * 


20. Protecdings agdinf Mr. Sarauel Johnſon, &c. (646) 


& bear tale by the frond, we do 5 mean the Princes' private will 
<« againſt his Laws, but his precept deriv om his Laws, and agree- 
40 4 with his Laws w.“ | | 88 
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XL. The Proceedings againſt Mr. SAMUEL Jornson; who was tried at the King's-Bench Bar, Weſt- 
2 minſter, tor High-Miſdemeanours (and found guilty of writing and publiſhing two ſeditious and 
ſcandalous Libels againſt the Government); on Monday the 21ft of June, 1686. 2 Fac, II. 


NAMUEL JOHNSON having been arraigned upon an Infor- 
mation for high miſdemeanours, in writing, printing and publiſhing 
two ſcandalous and ſeditious Libels, &c, and thereto pleading Not 

Guilty, was, by a tule of Court, brought again to the Court of Ring's- 
Bench, Weſtminſter, on Monday, June the 21, in order to take his trial: 
when a Jury of Knights and Gentlemen of the County of Surry being 
ſworn, the Information was read; the ſubſtance of which was, That 
«he, the Priſoner, had, in the Pariſh of St. George's, Southwark, on the 
© the 25th of ſay, in the ſecond year of his Majeſty's reign, maliciouſly 
© and defignedly publiſhed two pernicious, ſcandalous and ſeditious li- 
„ bels, to raiſe and ſtir up ſedition and rebellion in his Majeſty's liege- 
6 ſubjects, &c.” The title of one being, An Humble and Hearty Addreſs 
zo all the Engliſh Proteſtunts in this preſent Army. Which is as follows: 


4% Humble and Hearty Addreſs to wy Engliſh Proeefants in this preſent 


Gentlemen, 


EX T to the duty which we owe ts God, which ought to be the 
principal care of men, of your profeſſion eſpecially, becauſe you 
carry your lives in your hands, and often look death in the face: the ſe- 
pa thing that_deſerves your conſideration, is the ſetvice of your native 
Country, wherein * drew your firſt breath, and breathed a free Engliþ 
air, Now! would deſire you to conſider, how well you comply with 
theſe two main points, by engaging in this preſent ſervice. 

Is it in the name of God, and for his ſervice, that you have joined your- 
ſelves with Papiſts ; who will indeed fight for the Maſs-book, but burn the 
Bible: and who ſeek to extirpate the Proteſtant Religion with your ſwords, 


becauſe they cannot do it with their own? And will you be aiding and | 


aſſiſting to fet up Maſs-houſes, to ere that Popiſh Kingdom of darkneſs 
and deſolation amongſt us, and to train up all our children in Popery ? 
How can you do het: things, and yet call yourſelves Proteftants ? 
And then what ſervice can be done your Country by being under the 
command of French and Triſþ Papiſts, and by — 0p e Nation under a 
foreign yoke? Will you help them to make forcible entry into the houſes 
of your countrymen, under the name of Quartering, directly contrary to 
Magna Charta, and the Petition of Right ? Will you be aiding and aſſiſt- 
ing to all the murders and outrages which they ſhall commit by their void 
commiſſions? Which were declared illegal, and ſufficiently blaſted by both 
Houſes of Parliament (if there had been any need of it), for it was very 
well known before, that a Papiſt cannot have a commiſſion, but by the 
law is utterly diſabled and diſarmed. Will you exchange yu birth-right 
of Engliſb laws and liberties for martial, or elub- law; and help to deſtroy 
all others, only to be eaten laſt yourſelves? If I know you well, as 
you are Engliſbmen, you hate and ſcorn theſe things. And therefore be not 
unequally yoked with idolatrous and bloody Papiſts: Be valiant for the 
truth, and ſhew your ſelves men. 
The ſame conſiderations are likewiſe humbly offered to all the Engliſb 
Seamen, who have been the bulwark of this Nation againſt Popery and 


Slavery, ever ſince Eighty-Eight. | 


And the other, viz. The Opinion is this, that Reſilance may be uſed, in 
caſe our Religion and Rights ſhould be invaded + : ** Tending to withdraw 
& them from their duty and allegiance, and to excite and ſtir up the ſol- 
« diers, fc. to mutiny and rebellion, &c.” After this, the Information 
was, by the King's Counſel, opened to the Jury, as to the nature and cir- 
cumſtances, together with the evil conſequencesthat might attend ſuch bold 
and dangerous attempts: which being rendered largely and xp ay as to 
the particulars mentioned in the ſaid information, wherewith the Priſoner 
was charged, they proceeded to call their witneſſes to prove the fact. 

And For „Mr. Bzlamy, at the Three Bruſhes in Southwark, being ſworn, 
gave evidence, That coming 7 I0h ſome time ſince with the Priſoner, 
and about a fortnight before Mhitſuntide laſt, diſcourſing with him, the 
ſecond of theſe Libels was mentioned : And ſoon after he ſent him a box 
with ſome rheams of them in it, to be diſperſed, and gave him notice that 
he had a ſecond Paper in the Preſs ; and withal, a caution not to publiſh 
thoſe he had ſent before, till he had received that which proved to be 
the former Libel before-mentioned. And further, that about fix or eight 
months before that, the Priſoner had ſent him other Libels to diſperſe : 
and being ſhewed the Libels mentioned in the Information, he depoſed, | 
they were the ſame that had been ſent him. His man likewiſe gave evi- 
dence, That he had received a box nailed up, but could give no- account 
of what was in it, as to particulars. 

Ann II bitney, ſometime ſervant to the Priſoner, being ſworn, gave evi- 


which, ſhe took a porter, and cauſed him to carry a box, wherein one of 
the Libels mentioned, via the ſecond, was incloſed to Mr. Belamy : And 
that ſhe had, by the like order, carried other papers looſe ; ſome of which 
were the Addreſs, Cc. And being aſked by the Priſoner, how ſhe knew 
that? Her reply was, That the knew it, Inſomuch that ſhe had read the 
title, and very well remembered it. 

The Porter that carried the box gave evidence, That the maid had 


and paid him according to agreement, and that he took it up in Spital- 
fields. After this, the meſſenger, who ſearched the Priſoner's lodging with 
the Right Honourable the Earl of Sunderland's warrant, being ſworn, 
gave evidence, That he found a Paper in writing, upon a table or ſhelf, 
which appeared in Court to be part of the copy, or the ſame with the pa- 
per, entitled The Opinion, &c. he ſwearing, upon ſight thereof, that it was 
the ſame he found in the priſoner's lodging. Then was the Book of the 
Veſtry, or Pariſh affairs of St, Paul's, Covent-gardeu, produced; wherein 
the Priſoner, ſometime paſt, had given an acquittance for money received, 
as an aſſiſtant Curate, &c, which being compared with the paper, ſeemed 
not to differ in the hand. But no other evidence appeared in that caſe, 
than that the Book had been always kept in the Veſtry, and for the moſt 
part under lock and key, and it being put to the priſoner, he did not 
greatly deny it: When for a further confirmation, John Darby, a Printer, 
and his wife, were ſworn: The former depoſing, That he had printed a 
book for the priſoner from a manuſcript, and that hand was very like that 
of the Libel produced in Court: but he had never ſeen him write, and 
therefore could not be poſitive that that manuſcript was his own hand. 

As for his wife, her evidence was, that the priſoner paying her ſome 
money, the had given him an acquittance; but that, as ſhe conceived, 
he wrote all but her name; for going up ſtairs, he ſoon returned with an 
acquittance, which ſhe ſubſcribed. 

his being what materially was given in evidence for the King, the 

Priſoner 77 Feta to make his defence: who after ſome diſcourſe, al- 
ledged, That he had been confined, and had not had opportunity to pre- 
pare for his defence, as not having leave to go to his Counſel, To which 
the Court replied, That he had leave upon the motion made on his be- 
half, to ſend for Counſel ; and that they ought not to be refuſed coming 
to him. Then he urged ſeveral other matters, which being over-ruled by 
the Court, he proceeded to intimate, that he hoped, that ſeeing he was 
indicted for a ſeditious and ſcandalous Libel, &c. the Jury would conſi- 
der whether thoſe papers they had heard read, were ſo or no? But was 
told, that the Jury ought to conſider it only as to the matter of fact, whe- 
ther he was guilty of writing or publiſhing them, &c. ? and that the reſt 
lay in the breaſt of the Court to conſider. Thereupon he urged, That 
though they might be ſent, yet it was no publication, as it was Jaid in the 
indictment, becauſe the box was nailed. But being fully anſwered in that 
point, and looſe papers appearing likewiſe to be ſent, the Counſel for the 
King ſummed up their evidence to the Jury, none appearing on the be- 
half of the priſoner. x 

After which, the Court gave the charge, putting the Priſoner, as well as 
the Jury, in mind of the great miſchief that ſuch Libels might occaſion : 
And minded him likewiſe, that it was within a ſmall matter of High- 
Treaſon; and might have been raifed to that degree, were not the laws, 
and thoſe who managed them, tender of life, Cc. 
After the charge was given, the Jury withdrew ; and returning within 
a quarter of an hour, brought in the Prifoner gailty of the High Miſde- 
meanour. 


— — 


Francis Withins, as follows; To pay 500 marks to the King, and to lie 
in priſon till it was paid; to ſtand three times in the pillory ; on the Mon- 
day following, in the Palace-yard, Meſtminſir; on IVedneſday, at Charing- 
Croſs ; and the Minday after at the Royal- Exchange ; and to be whipt by 
the common Hangman from Newgate to Tyburn . 


After Sentence was paſt upon him, in order to load him with the greater 
ignominy, the Courtiers, on pretence of reſpect to the Church, moved, That 


| before the execution of the ſentence, he ſhould be degraded from the order 


of Prieſthood. This ought to have been done, according to the Canons, by 
his own Dioceſan, the Biſhop of London; but that Prelate was then under 


a ſuſpenſion himſelf, becauſe he would not obey the King's Orders to ſuſ- 


pend Dr. Sharp, now Archbiſhop of York, for preaching againſt Popery in 
his own Pariſh Church of St. Giles's in the Fields. Dr. Carew, Biſhop of 
Durham, Dr. Sprat, Biſhop of Rocheſter, and Dr. J/hite, Biſhop of Peter- 


dence, That by her maſter's or miſtreſs's direction, ſhe was not certain 


* Glanvil. Prol. Bracton, vol. III. c. 9. Fleta, lib. 1. c. 17. Forteſeue, c. 9. Mir. p.9 


+ Thisis printed in Mr. Jobnſon's Works, p. 159, to 166, which being too long to i 


Mr. Jobhnſon, 1683, was tried on an Information, in the King's-Bench, for writing 


Bench till he ſhould it ; which they knew was the ſame with perpetual impriſonment, 4 : | 
to the great Joy of the Papiſts when in him they ſaw the Laws of England condemned by the Judges, who ſtudy'd more to oblige the Court than ta do their duty. See | 


ſome Memoirs of Mr. 8. Johnſon, p. 7. in his Works. 
I 


| borough, being then Commiſſioners for the dioceſe of Londony in the place 


nſert here, the Reader is referred to it. : | 
Julian the Apoſtate, and fined 500 marks, and committed Priſoner to the Kirg's- 
fince he was not able to pay that ſum. Thus he was condemned and committed, 


* 


r 


hired him to carry a box to the Three Bruſhes, and that ſhe went with him, 


Nov. 16, following, Mr. 8 ſentence was pronounced by Sir 
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. refuſed to have any hand in it. 1 . 
When they came to the formality of putting a Bible in his hand, and 
taking it from him again, he was much affected, and parted with it with 


. dangerouſly ill, and could not die in peace, unleſs 


be he had done to him. 
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difficulty, kiffing it, and ſaying with tears, that they conld not however de- 


prius him of the uſe and benefit of that ſatred Depoſitum. It happened that 
they were guilty of an omiſſion,” in not ſtripping 
which, as flight a particular as it „ * ſeem, render d his degradation im- 

perfect, and afterwards ſayed him of NE” 


him of his caffock; 


| is benefice. | | 
On the 1ſt of December, 1686, the ſentence was put in execution; which 


| Mr. Johnſon endured with as firm a courage, and as Chriſtian a behaviour 


as ever was diſcover d on any ſuch oceaſion: tho” at the ſame time he had 


a quick ſenſe” of every ws which was given vis with a whip of nine 


cords knotted, to the number of 377. 5 

In the firſt Parliament after the Revolution; when the Houſe of Com- 
mons was preparing an Act of Indemnity; Mrs obnſort was adviſed by his 
friends to get a clauſe put into it, that he might have his remedy at Law 


againſt ſuch as had been his illegal oppreſſors. They ſeemed to be ſenfible 


that they were obnoxious, and could not juſtify what they had done. About 
that time the Lord Biſhop of Durham gave Mr. Johnſon and his lawyer a 


meeting, and made his peace with him, to their mutual ſatisfaction. 


Sir Francis Withins, who pronounced the Sentence againſt him, ſent a 
relation of Mrs. Johnſon's to tell him a feign'd ſtory, that Sir Francis lay 
| r. Zohnſon would for- 
ive him: To which he reply'd, That he heartily forgave him what in- 
1... Some few days after, the ſame perſon brought 
ir Francis to Mr. Fohnſon, as he was walking in /e/min/ter-hall; where 
ir Francis ſaluted him, and told him, That his * and kind anſiuer 
had prov'd a reviving Cordial to him. To which Mr. Fobnſon reply'd, 
That he heartily forgave the injury done to himſelf; but as he had been 
an enemy. to his country, he hoped he would be made accountable for it: 
it being a common ſaying with him, That he was obliged to forgive his own 
enemies, but not the enemies of his Country. ; 3 
The Parliament taking Mr. Johnſon's caſe into conſideration, reſolved, 
June 11ſ, 1689, That the Judgment given againſt, him in the King's- 
ench, upon an information for a miſdemeanor, was cruel and illegal, 
A Committee was at the ſame time appointed to bring in a Bill for re- 
verſing that Judgment: and being alſo ordered to enquire how Mr. Fobn- 
ſon came to be degraded, and by what authority it was done; Mr. Chri/ty, 
the Chairman, ſome days after, reported his caſe to this purpoſe : 
That in Trinit-Tirm, 1686, an information was exhibited. againſt 
« Mr, Johnſon, in the name of Sir Robert Sawyer, Attorney-General, for 
« writing and publiſhing a ſcandalous and ſeditious Libel, intitled, An 
t humble and hearty Addreſs, &c. That the ſame Term they forced him 
« to plead, got CRE to find him guilty, and Sir Francis Il itbins pro- 
« nounced the following Sentence upon him: Te pay five hundred marks 
& to the King, and to lie in priſon till 'twas 27 To fland thrice in the pil- 
« , in the Palace- yard, at Charing- croſs, and at the Old-Exchange : 
« and to be whipt by the Common Hangman from Newgate to Tyburn. That 


dir being done by his own Dioceſan. 


« the Judges then in Court, were the Lord Chief- Juſtice Herbert, Sir 
« Francis Mithins, Sir Robert Wright, and Sir Richard Helloway. That 
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the ſuſpended Bifiopy, were, fbpeinted to,degrads/ Mer Jen eb e be f ſeands! tothd Glergy to have io infataous” 
| | they perfotmed in the Chapter-houſe of St. Paul's, where] . and t, puniſhment. mflicted on s Miniftery they defred Mr. Jails might be 
_ other Cleihymen attended: but Dr. Stil/r1gflret, then Dean of Bt, Paxt's, * de: In order to which, being n priſoner in the King's- ench, 
| x in the dioceſe of the Biſhop of JVinibeffer; de wi ſummoned to ap 


te the 20th of November, in che convocation-houlſe of St. Paul's, in the 
„ diocele of London, his Living being within that dioceſe, and brought 


_ ** thither by Zabeas Corpus: where he found the Biſhops of Durbam, R. 


* chefler, and Peterborough, Commiſſioners to exerciſe the juriſdiction of 


the Bithop of Zanzon, during his ſuſpenſion; with ſome Clergymen, 


„ and many Spectators. A Libel was exhibited againſt him, chargin 
„ him with great miſbehaviours, tho” none were ſpecified or proved, 
« That Mr. 28 demanded a copy of the Libel, and an Advocate, both 
<< whieh the Biſhops denied, and immediately proceeded to ſentence, Dat 


<< he ſhould be declared an infamous perſon, that he ſhould be deprived of his 


„ Rettory, that he ſhould be a mere Layman, and ni Clerk, and be deprived » 
568; right and privilege of Prieſthaad ; that he ſhould be 2 41 


4nd of all ve/iments and habits of 'Priefthood. Againſt which proceedings. 


«© Mr. ohnſon proteſted, as being againſt Law, and the 132d Canon; nor 


| But his proteſtation was refuſed, a8 
was alſo his appeal to the King in Chan ten. 
* After which, they proceeded to him, by putting a ſquare eap 


\ 


on his head, and then taking it off t y pulling off his gown and girdle, 


* which he demanded. as his proper goods, bought with his money, which 
they promiſed to ſend him, but he could not get them till he paid twenty 
“ ſhillings. Then they put a Bible into his hands, which he not parting 
with readily, they took it from him by force. That on the 22d of Ne- 
vember, the Judgment in the King's-Bench began to be executed with 
great rigour and cruelty: that Mr. Rouſe, the Under-Sheriff, tore off 
his caſſok on the pillory, and put a friae coat upon him: that he was 
«© whipp'd with a whip.of nine cords, knotted, which was ſhewed to the 
* Committee, That Mrs, Johnſon had alſo an Information exhibited 
<< againſt her, for the like matter as that againſt her huſband,  _ 
On all which, the Committee came to the following reſolutions ; 
„ 'which, on the report, were all por ed to by the Houſe; That the Fudg- 
*© ment againſt Mr. Johnſon was illegal and cruel : That the Etdlefraſtical = 
*© Commiſſion was illegal, and conſequently the ſuſpenſion of the Biſhop 6 - 
4 don, and the authority „ to the three Biſhops null and illegal. That 
*« Mr. Johnſon not being degraded by his own Dia-cſan, if he had deſery'd 
« it, was illegal: That a Bill be brought in, o reverſe the Judgment, and 
% to declare all the proceedings b. fore the three Biſhops null and illegal. And 
« that an Addreſs be made to his Majeſty, to recommend My. Johnſon to ſome 
& Eccleſiaſtical Preferment, ſuitable to his ſervites and ſufferings.” | 


The Houſe likewiſe ordered, That in the faid Bill the proceet ings upon 
the Eccleſiaſtical Commiſſion ſhould be declared void © _ 
The Houſe preſented two Addreſſes to the King in behalf of Mr. John- 


ſon + But tho' his ny was inclinable enough to have complied with 


their requeſt, Mr. Jo 8 could never obtain any Church -Preferment. 
Mr. Johnſon, however, being a man of ſuch merit, did not paſs altogether 
without a reward; for the King gave him threehundred pounds a- year out 
of the Pe- ce, for his and his ſon's life ; beſides a thouſand pounds in 
1 and likewiſe beſtowed a place of about a hundred pounds a- year 
on his fon, £3 F 


„ r — — ＋— 


XLI. The Trial of Rowland Walters, Dearing Bradſhaw, and Ambroſe Cave, Gent. (for murdering 
of Sir Charles Pymm, Bart.) at the Seſſions held at the O/d-Bailey, on Friday the firſt day of June 
1688, before the Right Honourable Sir John Shorter, Knt. Lord-Mayor of the City of London, 


and Sir Bartholomew Shower, 


Knt. Recorder of the ſame City ; together with others his Majeſty's 


5 Juſtices of the Peace for the City of Lonaon, and County of Midale/ex. 


Clerk. S RY E R, make Proclamation. 


Cryer. Oyes, Oyes,  Qyes ! 1115 
Clerk. Keeper of Newgate, bring the Priſoners to the Bar. 


{1 hich was done). | 

| Clerk. You the priſoners at the Bar, thoſe men whom you ſhall hear 
called, and perſonally appear, are to try between our ſovereign Lord the 
King, and you who are arraigned, upon your ſeveral lives and death: if 
you ſhall except againſt any one of them, you muſt ſpeak before they be 


ſworn, 


Clerk. Cryer, call Henry Dyer. 


The Furors ſworn are as followeth : 
obn Hill, 


Henry Dyer, Richard Chaſe, | 

Giles Baggs, Samuel Burgeſs, badiah Hickman, 

Alatthew Jerman, IVilliam Villiers, Jobn Read, 
Francis Willis. 


John Frith, 

Who were all ſworn. 
Clerk. Cryer, count theſe, twelve good men and true. 
Clerk, Cryer, make proclamation. (hich was done). 


Timothy Waldoe, 


Clerk. You Gentlemen of the Fury, look upon the Priſoners at the Bar, and 


hearken to their Charge; they land indicted by the names of Rowland Walters, 


Dearing Bradſhaw, and Ambroſe Cave, Gents. for that they net having the 


fear of Ged before their eyes, but being inligated and ſeduced by the Devil, and 
their own wicked Hearts, on the fourth Day of May, in the fourth year 4 the 
reign of our ſevereign Lord King James II. in the Pariſb of St. Nicholas Cole- 


their malice fore-thaught, did mate an aſſault ; and that he the [aid Rowland 
apier made o 


Abby, in and upon Sir Charles Pymm, Bart. felontouſly, ſai and of 


Walters, having then and there in his right-hand, a certain 


tron. or fleel, of the value of about 5 8. and hm the ſaid Sir Charles Pymm 4 aiding, abetting, and aſſiſting him the ſaid aiters in the ſaid murder. 
4 | | | | 


and upon the right fide of him the ſaid Sir Charles Pymm, à little above the 
right pap, did firike and as aforeſaid; giving Lim the ſaid Sir Charles 
Pymm, a little above the right pap, one mortal wound of the breadth of one 
inch, of the depth of ten inches: and that they the ſaid Dearing Bradſhaw, and 
Ambroſe Cave, were preſent, aiding, abetting, and aſſiſting bim the ſaid 
Rowland Walters, in the perpetration of the ſaid wilful murder of him the 
ſaid Sir Charles Pymm. So that they three, the priſoners at the Bar, with 
malice fore-thought, did intentionally till and deſirey, and wilfully murder him 
the ſaid Sir Charles Pymm, againſi the peace of our Sovereign Lord the King, 
his Crown, and Dignity, and againſt the form of the Statute in that caſe made 
and provided. Upon this Indiftment a have been arraigned, and have here- 
unto pleaded Not Guilty, and for their Trial, have put themſelves upon God and 
their Country, which Country you are. Your buſineſs is to enquire, whether 
they, or either of them committed this felony and murder as aforeſaid ; if you find 
them, or either of them, guilty of the ſaid wilful murder, you are to enquire what 


| goods and chattels they, or either of them, had at the time of the committing of 


the ſaid wilful murder; but if you find them not guilty, you are to ſay ſo; and 
hear your evidence. : | 


Mr. Walters. My Lord, I humbly deſire theſe Gentlemen may be tried 


before me. 
Court. That cannot be, Mr. Walters, becauſe you are all three put into 


one Indictment. 

Counſel for the King. My Lords, and you Gentlemen of the Jury, I 
am here retained a Coun el for the King, againft the Priſoners at the 
Bar, who all three ſtand indicted for the murder of Sir Charles Pymm, 
Bart. in the Pariſh of St. Nicholas Cole- Abby, thruſting him through the 
body near the right pap, giving him a mortal wound, of which he then 
and there inſtantly died. The other two priſoners ſtand indicted for 


Another 


be 


Wannen 


„ 
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fourth day of 
at the Swan-Tavern upon Fiſh-ftreet 


- the houſe, and took another room to dine of beef and other things. But 


them, They did not ſend it, for they had paid for it. Upon which farther 


Sir Charles Pymm, myſelf, and theſe Gentlemen here in Court, came to 


up; who anſwered, We did not know you ſent it, for we have paid for it. 


' bill ; upon which Mr. Cave ſeemed to take it ill: But, my Lord, I can- 


* 


ay laſt, after this manner, viz. The ſaid Sir Charles Pymm, 
ohe Mr. Mrriday, Mr. Neale, and Sir Thomas Middleton, and others, dined | 


houſe they went up ſtairs; after which the Priſoners at the bar came into 


one of Sir Charles's company deſired to have a plate of it; upon which 
Mr. Cloudflry told them fome Gentlemen had beſpoke it for dinner; but he 
faid he would get them a plate of it, which was ſent up, and ordered to 
be reckoned into Mr. Watters the priſoner's bill. After dinner they drank; 
their healths, and returned them thanks for their beef; and towards the. 
evening Sir Charles Pymm and his friends came down ſtairs, and met the 
priſoners at the bottom, and Mr. Cave aſked them how they liked the beef 
that was ſent up? upon which one in the company anſwered, and told 


words aroſe, and Mr. Bradſhaw drew his ſword, and fell upon Sir Charles 
Pymm ; but he got out into the ſtreet, After which Mr. Wolters came 
forth, and plucked Sir Charles Pymm by the arms, and forced him to fight 
with him, ſaying, Here is my hand, and here is my ſword ; and as ſoon 
as he was in the ſtreet, he received this mortal wound, and ſo fell down | 
dead. After this, Mr. Walters took him by the nape of the neck, and 
daſh'd his head upon the ground, and cried out, God damn you, you are dead : 
and ſaid farther, Let the ſword alone in his boy. My Lord, this ſhall be 
proved to be done without any manner of provocation; and if ſo, I hope 
ou, Gentlemen of the Jury, will find him guilty of wilful murder. 

Clerk. Call Mr. Mirriday, Mr. Neale, Mr. Palms, and Mr. Bridges. 
(Abo were fworn.) '\ pet 

Mr. Mirriday. My Lord, on the fourth day of May laſt, on a Friday, 


dine at the Stan- Tabern in Old Fiſb-ſtreet. We aſked for meat, and Mr. 
Clondfley, the man of the houſe, told us, we might have fiſh, for he had 
no meat, but what was beſpoke by Mr. Walters and his company. We 
deſired him to help us to a plate of it, if it might be got, which we had 
brought up ſtairs ; after dinner we drank the Gentlemen's healths that ſent 
It, and returned them thanks for it. A while after Sir Thomas Middleton 
went away, and about an hour after that, or thereabouts, Sir Charles Pymm 
and the reſt of us came down to go away; and when we were in the entry, 
Mr. Cave met us, and aſked Sir Charles how he liked the beef that was ſent 


Then the boy that kept the bar told us, that he did not reckon it in the 


not be poſitive whether Mr. Bradhaw and Mr. Palms were at any words. 
Then I took Mr. Cave to one fide into the eatry, and he thought that I 
had a mind to fight him, but I did what I could to make an end of the 
quarrel. 4 Upon which the Court highly commended Mr. Mirriday.] 

Court. This was in the entry, but where was Sir Charles Pymm ? 

Mr. Mirriday. He was then in the entry. 

Court, Where was Mr. Walters? 

Mr. Mirriday. He was at the door, my Lord; but I cannot ſwear poſi- 
age, for any particular paſſage as to the murder; but Mr. Walters called 
Sir Charles Pymm rogue, and gave him very ill words, and I ſaw him take 


him by the neck, and forced his head downwards, and ſaid, God damn him, | 


he is dead, to the beſt of my remembrance, my Lord. Then, I took Sir 
Charles up in my arms, and pulled the ſword out of his body, and then 
Mr. Walters ſaid, God dann him, lit it ſlay in his guts, or in his body, or 
words to that effect. | 
a 8 Was Mr. Cave or Mr. Bradſhaw at the place where Sir Charles 
e 
. Mr. Mirriday. No, my Lord, they were in the entry ſcuffling there. 
Curt. What came of Mr. Walters afterwards ? 

Mr. Mirriday. My Lord, he ſtay' d a little till I had pulled the ſword 
out of his body, then he ran away. 

Court. Did they draw their ſwords in the entry ? 

Mr. M:rriday. I cannot tell that ? 

Court. Did you ſee them draw their ſwords? _ 

Mr. Mirriday. I cannot ſay Sir Charles Pymm's ſword was drawn, but 
I ſaw Mr. Walters draw his ſword in the ſtreet. 

Court. Do you know whether Mr. Walters was wounded or no ? 

Mr. Mirriday. I do not know that, for I did not fee the wound given. 

Court. Mr. Walters, will you aſk him any queſtions ? | 

Mr. Malters. Yes, my Lord: Mr. Mirriday, what did you fay to Sir 
Charles Pymm in the Fiſh-monger's ſhop ? Did you not ſay, Go, and fight 
him, and I will be yuur Second ? 

Mr. Mirriday. My Lord, I do not remember one word of that. 

Court. Mr. Mirriday, were you in any Fiſhmonger's ſhop ? nie 

Mr. Mirriday. Yes, my Lord, I was there; but I do not remember one 
word between Mr. Walters and Sir Charles, and, as I hope for ſalvation, 
I faid no ſuch thing; and that's all I have to ſay. 1 

Clerk. Cryer, call Mr. Neale. ? 


for the Murder of Ste Charles Pymm. 


tl for the King: My Lords, this Murder fell out on the | after which'Mr: Bradſhu and I drew our ſwords, and then Mr. Mirridey 


hill ; after they were come into the | | 


of , , 


(655) 


came and took him away from me into the entry, and in the mean time, 
while we were talking in the entry, the buſineſs was done. 
Court. Were your Nerds put up again? 

Palms. I had put up mine. ER 3 

Ceunſel for the King. Did you take notice of what paſſed between Mr, 
| Walters and Sir Charles Pymm? . 
Mr. Palms. IL heard nothing of high words, 
Court, Ves, yes, it was all about the beef. 
_ Clerk. Cryer, call for Mr. Preſſand, the Bar-keeper, 

Prefland. My Lord, I made the bill for the reckoning; 

Court. Did you put the beef into the bill ? 
. Preſland. No, I did not; when they came down ſtairs, the coach was 
 fetch'd for them, viz. for Sir, Charles Pymm and his company, and the 
reckoning was paid. When Sir Charles Pymm and the reſt of his compa- 
ny came down into the try, Mr. Walters came out of the room, &c. and 
I heard them argue about their dinner, and they came to me, and aſked me 
what was to pay for beef, and I told them nothing, 
Court. Did you ſee the man killed? | 

Preſland. My Lord, I did not ſee him killed, not J. 

Court. Who was it that quarrelled with the coachman ? | 

Prefland, My Lord, Mr. Neal quarrelled with the Cdachman about his 
ſtaying : the Coachman refuſed going with him, becauſe his Horſes were 
hot. 

Clerk, Cryer, call Mr. Brummidge. 


= 


morning on the fourth of May laſt, Sir Charles Pymm came to Mr, Cloudj- 
ley's door in a coach, and aſked him what he might have for dinner; who 
told him that he might have a mullet and ſome ſmelts, and I fold a mul- 
let to Mr. Cloudſley : ſo Sir Charles went to the Exchange, and I ſaw no 
more of him till I ſaw him kill'd. While I was in the houſe, came in one 
Mr. Allen and others, to enquire for Sir Charles Pymm, and Mr, Claudſley 
told them that he had beſpoke a dinner, and was gone to the Exchange 
viz. a mullet and ſome ſmelts; but one of the Gentlemen deſired a bit of 
the beef that was at the fire, ſo Mr, 3 ſaid he would get a plate for 
him. So I went to the door, and the Coachman came, and his horſes 
being hot, he deſired to go away becauſe it rain'd ; but Mr. Neale put his 
foot-boy into the coach, and the Coachman after pulled his Boy out of the 
coach, and drove away, And after that, I ſaw Mr. Cave and others come 
to the door, and joſtled each other into the next ſhop, and were at very 
high words; and fo afterwards they went into the entry again, and Sir 
Charles Pymm and Mr. Walters came out without the door, the latter of 
which faid, Here is my hand, and here is my ſword; but they returned both 
in again into the Tavern, and within two minutes came out again, and 
I ſaw Mr. Walters thruſt Sir Charles Pymm through his back. 

Court. Did you ſee him do any thing to him after he was down ? 
Mr. Brummidge. No, my Lord, I did not. 
Court, Did you not ſay, that Walters went over the kennel, and drew 
' his ſword, and ſtood upon his guard, and then you ſay, that you ſaw Sir 
Charles Pymm come out with his ſword drawn ; Was his ſword drawn ? 

Mr. Brummidge. I did not ſee him draw it ; but it was drawn. 

Court. Where did he receive his wound ? 

Brummiage. Within a foot of the kennel ; I was but a little way off, 
but I did not fee him beat his head againſt the ground, 

Clerk. Cryer, call Mr. Fletcher, _ HO 

Mr. Fletcher. My Lord, on Friday in the evening on the fourth of May, 
I was going by the Tavern-door about ſeven a-clock at night, and I heard 
a noiſe, and a talking of going to the other end of the town to be merry: 


of the door and draw his ſword, and Sir Charles Pymm came out, and drew 
his ſword; and preſently Mr. Walteri's (word was through Sir Charles 
Pymm's body almoſt a foot; and he fell down crinkling immediately ; and 
when he was down, I ſaw Mr. Walters hit him in the kennel, and take 
him by the nape of the neck, and after cried, God damn him, let the fiword 
flick in his body ; and afterwards I ſaw Mr. Mirriday pull the ſword out of 
his body. | 

8 Did you ſee Mr. Bradſhaw there when Sir Charles fell ? _ 

Mr. Fletcher. No, my Lord, I ſaw none there but Mr. Wolters and Sir 
| Charles, they were out of doors, and thereſt were in the entry. | 

Mary IVhite and Sarah W:bb were called, who could give little or no evi- 
dence as to matter of fact, as concerning the death of Sir Charles; and 
being timorous, could not ſee what they might have ſeen, 

Clerk, Cryer, call Mr. Allen. | 

Mr. Allen. I know but very little of the matter, but that there was a 
plate of beef ſent up to us, but we knew not from whence it came, till 
' afterwards the Drawer brought us word that the Gentlemen below had 
ſent it up; after which, we drank their healths, and returned them thanks 


of it. After which, I went to the Coffee-houſe hard by, and ſat about 


half an hour, and preſently heard a cry of murder, and I came down, and 


Mr. Neale. My Lord, I went and met with theſe Gentlemen that dined 1 ſaw Sir Charles Pymm lying with a wound in his body, and another in his 


with us at the aforeſaid Tavern, and we had fiſh and two beef marrow- 
bones, and a plate of beef for dinner; and when we came don to go 
away, theſe Gentlemen met us, and ſaid, God damn you, how did you like the 
becf? which raiſed a quarrel among us; but immediately, after I thought 
it was all over, I ſaw Mr. Walters run Sir Charles Pymm thorough. 

Court. Was his ſword drawn? 

Mr. Neale. Yes both of their ſwords were drawn. 

Court. Where was Mr. Bradſhaw ? 

Mr. Neale. I cannot tell where he was directly: but, my Lord, I heard 
Sir Charles Pymm ſay nothing to Mr. Walters. 

Clerk. Cryer, call Mr. Palms. 

Mr. Palms. My Lord, after the reckoning was paid, we came down 
ſtairs, and called for a coach, and becauſe it rained, there was none to 
be had; and theſe Gentlemen followed us into the entry, and ſo words to 
the ſame purpole as aforeſaid paſſed between them; after which, I mer 
Mr. Bradſhaw, and we fell out in the Fiſhmonger's ſhop. 

Court, Who began ?—Mr. Palms. I know not, I cannot remember that. 

Court. Were you not in drink? 


head, but I did not know who it was, not then; but I aſked who did this 


buſineſs, and exhorted the people to take them as ſoon as they could. 


Court. I think you faid that Mr. Bradhaw's ſword was drawn? 

Mr. Allen. Yes, it was, but 1 believe that he did not know that Sir 
Charles Pymm was kill'd, 

Mrs. Sheepwaſh was called, but could depoſe nothing material, 

Court. Mr. Walters, you have been here indicted, together with Mr, 
Bradſhaw and Mr. Cave, for the murder of Sir Charles * Kant. and 
Bart, you have heard what charge hath been laid againſt you, which hath 
been a very ſtrong one, and now it behoves you to make your defence as 
well as you can. | 

Mr. Walters. My Lord, I was no way the occaſion of the quarrel; 
when I came thither, I aſked for ſome meat, and having not caten all 
the day before, we had a piece of beef, of which Sir Charles Pymm and 
his company had ſome, who afterwards drank our healths, as I was 
informed. For my part, my Lord, I never ſaw the Gentleman before 
in my days: my Lord, I am very ſorry it ſhould be my misfortune 
to kill him in the quarrel. Sir Charles Pymm aſked me, ſaying, God damn 


Mr. Palms, My Lord, we drank nine or ten bottles among fix of us; 
Vol. VII. | 


you, Sir, what have you to da to meddle ? 1 went preſently, my Lord, to 
40 | a Fiſh- 
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Mr. Brummidge. My Lord, between eleven and twelve a-clock in the 


and turning myſelf back to hearken further, I ſaw Mr. Malters come out. 


* 
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. = 2 Fiſhmonger's, where Mr. Mirriday was, and Sir Charles Pymm came, | he put-his foot-boy into the coach, and threatened the Coachman if he 
38 | and Mr. Mirriday ſaid to him, Sir Charlet, Dam you, Sir, go end fieht | went away; this was before they fell out about the meat.  - 
14 him, and I will be your Second. And preſently they came upon me, and 1 | The nent evidence was one Mr. Brummidge the Fiſhmonger, he gives the 
| drew my ſword in my own defence, and he tan me eight inches into the | ſame account, how that a>quarrel was amongit them, how that Mr. 
3 | thigh, and at the ſame paſs, I had the misfortune, my Lord, to run him alters vas on one ſide of the kennel,.and Sit Charles Fymm on the other 
"m0 into the body. eee, i ſide, and there they ſtood with their ſwords drawn; and as ſoon as they 
* Court. Would you aſk Mr. Mirrigay * ry pr Ic | came cloſe, they wounded each other, and Sit. Charles Pymm was kill'd; 
| alters. Yes, my Lord. Mr. Mirriday did you ſee me ſtrike Sir | but he did not fee his head knock'd againſt the ground... 
+ Charles's head upon the ground? 7 | Comes Fletcher, my Lord Mayor's Officer, and he tells you, that he 
Mirriday. No, Sir, I did not ſee that; neither did I fay any ſuch thing in || was going by the door home into Bread-/reet, and he ſees a man that was 
the Fiſhmonger's ſhop, as to bid Sir Charles fight you. I wounded ſtooping down ;- and he ſwears that Mr. Malters took him by the 
_ Clerk, Cryer, call Matthew Perin. T 7 I nape of his neck, and knock'd his head againſt the ground, and heard him 
Prin, My Lord, all that I ſaw of the buſineſs was, that when the Coach- | ſwear, Let the ſword ftick in him. Sarah Webb and another woman ſpeak 
man was called to the door, Mr, Neale came any threatened him if he did | it to be in the like manner; and one of them talks of Mr. J#lters's.pul- 
not ſtay ; then Mr. Cave and Mr, Bradſhaw were in the entry, and I heard | ling Sir Charles Pymm out of the entry before he would come out. | 
them diſcourſe about beef; and ſome of them ſaid, You give us beef, and | ſt of all, Gentlemen, here was Mr. Allen, one of their ny. 
make us pay for it; and there was anſwer made, they were Raſcals that | who went away to the Coffeehouſe, and hearing murder cried out, 
ſaid ſo, Gr they did not, There was one of the Gentlemen in out came and found Sir Charles Pymm kill'd, and quite dead. This, Gentle- 
hearing of it, ſaid, Let me come to him, I will fight him, If men, is the evidence that you have heard as near as I can give it you. 
Court. Do you know the man? FS f Now, for the priſoner Mr. Walters, he would have you believe, as if 
Perin. No, I do not know who it was, | v4 Sir Charles had ſtruck him before he drew his ſword ; but he has not proved 
Mr. Walters, I was wounded at the ſame time, my Lord, it: likewiſe fpeaks of Mr. Fletcher, but hedoes not remember thatSir Charles 
Court. That is admitted of. | | JOE oy Fynn ſtruck him before he drew: but ſo it was, Gentlemen, there was a 
Mr. Walters. Let him be aſked, whether I beat the head againſt the — in which that honourable and worthy Gentleman, Sir Charles 
groung,. 5 as „ | mm, loſt his Life. | 7 
Perin. No, my Lord, I did not ſee him do that. | Now for Mr. Bradſhaw, he confeſſeth that there was a quarrel ; but he 
Court. He had a wound, the queſtion is how he came by it ; whether | ſaith, that he did not know when or how Sir Charles Pymm was killed ; 
he might not fall upon it himſelf, it was a flanting wound ? and for Mr. Cave, I do not find any thing objected againſt him, nor either 
Mr. altert. Pray, my Lord, let Sir Charles's ſword be ſeen, all blood. | of them, | Ws 8 . 
[But that gave no ſatisfaction on either ſide.] Now, Gentlemen, I muſt tell you what the Law is in this caſe: Firſt 
Court. Mr. Bradſhaw, what have you to ſay for yourſelf ? _ | of all, to begin with Mr. Malter, ſo as it fares with Mr. Waiters, ſo you 
Mr. Bradſhaw. My Lord, I was there, but I know nothing of the death may be guided to deal with the other two. Now it hath not been made 
of Sir Charles Pymm, nor how he came by it; there were ſome words aroſe | appear by any'of the eyidence that you have heard, that there was any 
amongſt us, and I deſired them to ceaſe, for fear a further quarrel ſhould | premeditated malice between them, for they were never in company be- 
enſue upon it, 5 | fore, and knew not each other; ſo that there could be no manner of ma» 


Court. Mr. Cave, what have you to fay ? | ER lice from him in particular. | | * 
Mr. Cave. I know no more of the matter than this Gentleman ſaith: I | The next ſtep, Gentlemen, is, here is nothing that can impute a gene- 
ſaw not Sir Charles Pymm killed. ral malice upon Mr. Malters, for if I had no deſign to kill a man, and 
Clerk, Cryer, moke proclamation. | kill another with whom I do not quarrel}, that cannot be any preme- 


Cryer. All people are commanded to keep filence upon pain of impri- | ditated malice; but I rather think that there was a little heat of wine 
| | | amongſt them: and this whole action was carried on by nothing elſe 


ſonment, | | 
TH Then Mr, Baron Jenner ſumm'd up the evidence as followeth : but by a hot and ſudden frolick, and I am very ſorry that it ſhould fall up- 
8 Baron Fenner. Gentlemen of the Jury, you have three perfons in- | on ſuch a worthy Gentleman as he was. And if there was no malice 


dicted, viz.” Mr. Walters, Mr. Bradſhaw and Mr. Cave, for mur- | premeditated, then he can be found uilty of nothing but Manſlaughter ; 
dering Sir Charles Pymm, Bart. and have had feveral witneſſes call- | and as for the other two, they muſt G totally acquitted. If I have errd 
ed for the King, againſt the priſoners at the Bar; the firſt of which | in the ſumming up of theſe evidences, or miſtaken myſelf in any point, 
was Mr, Mirriday ; and he gives you this account, and 'tis all that | here are my Brothers to help me. | . 8 


each and every one gives, and it agrees on all ſides; and he tells you, : 
that all thoſe Gentlemen were to dine at Mr. Cloudſley's, at the Stan- Then the Gentlemen of the Jury withdrew for about the ſpace of half 
an hour, and returned into Court upon a ſcruple of conſcience ; one 


q =. Tavern in Old Fiſh-/treet ; and that they were there at dinner, it is very 
31 plainly prov'd. And * there, it ſeems that ſome of thoſe Gentlemen amongſt them ſpoke to the Court as followeth: 


had beſpoke a fiſh-dinner, ſome fleſh, and had ſeme, vis. a plate of beef; | | | 
and he tells you alſo, that when dinner was over, ſome words did ariſe Juryman. My Lord, we are not ſatisfied in our conſciences — 


| | concerning the reckoning, and that one of the companies were got down | the death of Sir Charles Pymm ; we find in jt malice fore-thought; becauſe 
1 | ſtairs in the entry, where a further quarrel did ariſe. Mr. Mirriday tells | after he had run the ſword through his body, he was not ſatisfied with 
you further, that Mr, Bradſbatu and he quarrelled, fo there was a ſcuffle in | that, but muſt knock his head againſt the ground; ſo we do take it, that 
the entry; after which things were pretty well quieted there: in comes | the ſaid Sir Charles Pymm was maliciouſly murdered. | | 
Mr. Walters and Sir Charles Pry, and while Mr, Mirriday was ſecuring | Mr. Juſtice A/libone. Gentlemen of the Jury, I ſhall endeayour to di- 
the firſt quarrel, they, viz. Sir Charles Pymm and Mr. Walters were got rect you in this caſe, and tell you what the Law ſaith, That it cannot 
out at the door, and Sir Charles was ſtooping down, and Mr. Walters was | reach a man's life, where no prepenſe malice is proyed; that there is none 
puſhing upon his neck and throwing him down. proved, appears very plain to-me, and I hope alfo to you, becauſe it hath 
So ſaid Mr. Mirriday, and when he weat to take the ſword out of his | been proved that thoſe Gentlemen, viz. the priſoners at the Bar, and the 
body, he ſaw him a dying man. | | | deceaſed, had never been in company before, A 
The next evidence was Mr. Neale, and he obſerves to you, that one of | Gentlemen, you are upon your oaths to ſerve the King as Jurymen ; 
the Gentlemen did ſay, that the quarrel was not intended againſt them; | and I, as a Judge, am upon my oath to try the cauſe as well on the behalf 
and he gives an account of the ſtory, how that it was about the beef; how | of the living as the dead. So that upon the whole matter, Gentlemen, this 
that Sir Charles was run through by Walters, but he did not ſee him knock | can be called nothing elſe but a ſtorm, an ungoverned ſtorm that ſuch 
his head 1 the ground. | men are ſubject to; ſo that it does not reach precedent malice, but ſubſe- 
Mr. Palms gives the like account, and faith, that whilſt they were a | quent paſſion ; which fad paſſion was continued to that height, that Sir 
ſcuMing in the entry, Sir Charles was kill'd at the door: Charles Pymm in the midſt of it Joſt his life. 


The next evidence is the Drawer, who tells you of a ſquabble that Mr. 
Neale had with the Coachman at the door, and how that there was left four | Then the Jury went out again for about a quarter of an hour; and re- 


of the Gentlemen behind, and that the Coachman was unwilling to wait | turning, brought in Mr, Walters guilty of manſlaughter ; but the other 
becauſe it rained, his horſes being hot, they might catch cold ; whereupon | two were acquitted, 
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